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PATNA HIGH COURT. 
ÅPPEAL FROM ÅPPELLATE Oaper No. 254 
or 1916. 
April 16, 1917, 
Present:—Mr,. Justice Chapman and 
Mr. Justice Jwala Prasad. 
LALJI SINGH—Decres-notper—~ 
APPELLANT 
versus 
GIRJA PRASAD SINGH AND ornees— 


J ODGMENT-DEBTORS— RESPONDENTS, 

Civil Procedure Code {Act V of 1908), O. XXI, r. 2— 
Decree, adjustment of-——Decree-holder, right of, to re- 
lease some or all gudgment-debtors from liability. 

Under Order XXI, 1ule 2 of the Civil Procedure 
Code, a decree-holder and his judgment-debtor can 
adjust their respective rights and liabilities in regard 
to the decree in any manner agreed upon by them, 
including the discharge of the judgment-debtor, 
[p. 1, col. 2] 

There is nothing in Order XXT, rule 2, or any other 
provision of the Civil Procedure Code to prevent the 
release by the decree-holder of some of the judgment- 
debtors from their liability under the decree. [p. 2. 
col. 1.) Pa 

Appeal from an order of the District 
Judge, Monghyr, dated the 29th July 1916. 

Mr. Stvnandan Rai, for the Appellant. 

Messrs. Ganesh Dutta Singh, Atul Krishna 
Roy and Jugernath Persad, for the Respond- 
ents. 


JUDGMENT, 


JwaLa PRASAD, J.—This is an appeal by the 
transferee of a decree for Rs. 2,200 against 
certain judgment-debtors including the 
respondents in this case. The decree was 
transferred in fayour of the appellant on 
27th August 1905. On December 2nd, 1905, 
the decree-holder filed a petition of satisfac- 
tion to the extent of Rs. 275 out of the 
decretal amount as having been received 
from the respondents. In that petition the 
decree-holder absolved the respondents from 


;. ws 


the liability of the decree. 





The payment 
of the aforesaid Rs. 275 as well as the 
discharge of the respondents were duly 
recorded by the Court under Order XXI, rule 
2, of the Oode of Civil Procedure. The 
appellant executed the decree, ignoring the 
adjustment and the discharge mentioned 
above. The judgment-debtors-respondents 
objected to the execution of the decreé as 
against them. The lower Appellate Court 
has upheld their objection and has disallowed 
the execution of the decree against them. 
The transferee of the decree has appealed 
to this Court 

It is contended on behalf of the transferee 
that the release of the respondents from the 
liability of the decree amounts to varying 
the terms of the decree and is invalid in 
law. No authority directly applicable to 
this contention of ‘the appellant has been 
shown fo us, The two authorities reported 
as Kelu Nair v. Meenakshi (1) and Ladd 
Govindoss v. Ramdass Vishnadoss- (2); do 
not apply at all to the facts of this case. In 
the latter case facts even have not been fully 
stated. In my opinion the terms of the 
decree have not in any way been altered 
by the petition of satisfaction referred to 
above, nor does the petition contravene any 
provisions of the Code of Civil Procedure. 
In my opinion under Order XXI, rule 2, the 
decree-holder and the judgment-debtor 
can very well adjust their respective rights 
and liabilities in regard to the decree in 
any manner agreed upon by them, including 
the discharge of the judgment-debtor. 

The learned Vakil for the appellant then 


(L) 21 Ind. Cas. 639; 25 M. L. J. 586; 14 M. L. T. 


574, 
(2) 28 Ind. Cas. 376; 17 M. L. T, 222; (1915) M. W. 
N. 226. 
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contended that it is not competent for tbe 
decree-holder to release some of the judg- 
ment-debtors from the lidbility of the decree, 
which was against all the judgment-debtors 
jointly including the judgment-debtors 
released. There is nothing in Order KAJ, 
rule 2,or any other provision of the Code of 
Civil Procedure to prevent the release by 
the decree holder of some of the judgment- 
debtors from the liability under the decree. 
The decreeis being executed by the assignee 
of the decree-holder and the judgment-debtors 
can very well rely upon the release and 
disebarge given'by the decree-holder. The 
question raised by the appellant is one that 
really edicerns’ the rights and obligations of 
the judgment-Jebtors inter se. I, therefore, 
agree with the view’ bf the Court below and 
dismiss the appeal with costs. 

CHAPMAN, J.—I agree. 

te Arpeal dismissed. 
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PATNA HIGH COURT, 
First Civiu Appears Nos. 313 anp 412 or 1914. 
March 27, 1917. 
. - Present:—Mr, Justice Mullick and 
` Mr, Justice Atkinson. 
Pundit MOHAN KRISHNA DAR 
AND OTHERS— DEFENDANTS—APPELLANTS 
VETSUS 
Chowdhurt HAR PRASAD AND OTHERS 
— PLAINTIFFS——RESPONDENTS IN F, A. 
No. 313 or 1914 
AND 

INDERDEO RAI AND OTHERS—PLAINTIFF3— 

RESPONDENTS IN F. A, No, 412 or 19}4. 

Hindu Law—Mitakshara—Joint family——dAlienation 

—Necessity— Debt incurred by managing members— 
Liability of family— Decree, setting aside of, for fraud 
Irregularity in initial procedure, effect of—Juris. 
diction—Objection, when to be taken—Civil Procedure 
Code (Act V of 1908), O. XXXII, r. 4 (8)—Minor— 
Guardian ad litem. 
“ Where a debt is contracted on behalf of a joint 
family governed by the Mitakshara Law by its manag. 
ing member or members and itis proved that the 
debt was contracted for the benefit of the joint 
family, any judgment obtained against such managing 
member or members in respect of such debt is 
binding upon all the members, adults. and minors, 
and the joint property of the family is liable for the 
satisfaction and discharge of the same. [p. 12, col. J.] 
' Where ina case'which a Court is competent to 
try, the parties, without objection, join issue and go 
to trial upon the moyits, the defendant cannot sub. 
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sequently dispute the jurisdiction of the Court upou 
the ground that there were irregularities in the 
initial procedure which, if objected to atthe time, 
would have led to dism®sal of the suit. [p. 9, col. 2.] 
~ Ledgard v. Bull, 9 A. 191; 13 T A. 134; 4 Sar, P. C. 
J. 741; 5 Ind. Dec. (N. s ) £61 (P. C.), followed. 

The jurisdiction toimpugn a previous decree on 
the ground of fraud is established law. But such 
jurisdiction should be exercised with care and reserve 
and proof must be required that there was actual and 
positive fraud, that is,-a meditated and intentional 


- contrivance to keep the parties and the Court in 


ignorance of the real facts of the case and a decree 
oe hy that contrivance. (p. 10, col. 2; p. 11, col. 
I. 

The provisions of rule 4 (3) of Order XXXTI of the 
Civil Procedure Code are mandatory and imperative 
in their nature and if would amount to want of 


jurisdiction in the Court to appoint a guardian - 


ad litem on behalf of a minor without his consent, 
[p. 11, col. 2.] 
Appeals from the desision of the Sub- 
Judge, first Court, Arrahs Shahabad. 
Messrs. P. R. Dass, Kulwant Sahai 
Parmeshwar Dayal, for the Appellants. 
Mr, Sushil Madhav Mullick, for the Re- 


spondents. 


and 


JUDGMENT. l 

ATKINSON, J.—These two first appeals 
arise from the desision of the Subordinate 
Judge of Arrab, dated the 29th of May 
1914. Appeal No. 313 has reference to 
Original Suit No, 168 of 1912; and Appeal 
No. 412 is concerned. with Original Suit 
No. 169 of 1912. The plaintiffs in both 
these suits are members of a joint Hindu 
family governed by the Mitakshara Law 
residing within the district of Shahabad 
in this Province. The plaintiffs in Suit No. 
168, 2. e, the respondents in First Appeal 
No. 313 of 1914, are the adult members of 
this joint Hindu family; and the plain- 
tifs in Sait No. 169, who are the respond- 
ents in First Appeal No, 412 are the 
minor members of the same Hindu family. 
This Hindu family appear to have been 
the maliks or proprietors of four. separate 
denominations of land; viz., the real -estate 
or properties known as Mangraon, Sangraon, 
Ismailpur and Sonsarpur and in respect of 
which they used to pay a revenue rent 
to the Government. They were also owners 
of another denomination of land known as 
Pankipur which is in reality part of the 
Mangraon Estate, The ancestors of these 
plaintiffs, on the 19th of June 1887, made 
a usufructuary mortgage of the lands of 
Sangraon to one Abdul Ghani to secyrea 


loan of Rs. 25,000, Abdul Ghani in” pur- 6 
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suance of that mortgage, entered into pos- 
session of this property. Subsequently, on 
the 25th of November the plaintiffs or some 
of their ancestors entered into another mort- 
gage-bond with the same Abdul Ghani to 
secure au advance of Rs. 5,000. ` This latter 
charge was a simple mortgage-bond. No 
question arises as to the validity of these 
mortgages. 


Abdul Ghani was desirous of realizing the 
amount due on the simple mortgage- 
bond of the year 1889, and he instituted a suit 
to recover the principal sum advanced 
with interest; and he obtained a decree, 
ex parte, against the plaintiffs on foot of 
this mortgage-bond in the year 1903, lt 
is significant to note in this connection that 
the plaintiffs also endeavoured to have 
the ea parte decree, which was obtained 
by Abdul Ghani, set aside upon the 
Same ground as they now seek to have the 
ex parte decree obtained by defendant No. 1 
set aside. The plaintiffs were successful 
in their attempt to have the ex parte decree 
obtained by Abdul Ghani set aside; and 
on the 27th of July 1908 the High Court 
of Calcutta set aside the decree ob- 
tained by Abdul Ghani; but on condition 
that the plaintiffs should pay to Abdul 
Ghani the sum of Rs. 15,$04.5-4 by way of 
principal and interest due on foot of the sim- 
ple mortgage- pond. 


The plaintiffs at the same time also em- 
barked upon a redemption suit to ascertain 
what was due to Abdul Ghani on the usu- 
fructuary mortgage of the 19th of June 1857 
and after a considerable time it was 
ascertained, on the 19th of March 1909, that 
the amount due by the plaintiffs to Abdul 
(hani in the redemption suit on foot of the 
usufructuary mortgage was Rs. 71,116-7-3. 
In the month of March 1909 the plaint- 
iffs were in very low water, financial- 
ly, and they were anxious to pay off Abdul 
Ghani the amount due on foot of the decree 
of the 27th of July 1908, decreed by -Ihe 
Caleutta High Court, together with what- 
ever sum was due in the redemption suit. 
Accordingly early in ‘March 1909 the plain- 
tiffs obtained an introduction to the pre- 
decessor-in-title of defendant No. 1, referred 
to wW these proceedings as the Pundit, 
who "was a resident of the United Pro- 
vinces, “and who was, at that time, on a 


‘ment that in the event of the 
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visit to Arrah; and the adult plaintiffs 
induced the Pundit to agree to advance to 
them and their family to discharge a press- 
ing necessity the sum of Rs. 40, 060, 
Rs. 15,904-5-4 of which was to be paid imme- 
diately in full discharge and satisfaction 
of the debt due on the simple mortgage- 
bond. to Abdul Ghani; and the balance, 
Rs. 24,000 odd, was to be retained by 
the Pundit in his own hands until it 
had been ascertained oxactly what was the 
amount due in respect of the redemption 
suit, or what sum Abdul Ghani would take 
by way of compromise to satisfy his 
elaim in that suit. The plaintiffs, it is al- 
leged, represented to the Pundit that al- 
though the redemption decree was for 
Rs. 71,000, nevertheless Abdul Ghani would 
accept a sum far Jess in satisfaction of 
both decrees, and they believed that it 
would not exceed in all thé sum of Rs. 
40,000. The plaintiffs are further alleged 
to have represented that if more money 
was necessary than the sum agreed to be 
advanced by the Pundit that they, 
the plaintiffs, would procure same and thus 
discharge the debt due to Abdul Ghani imme- 
diately and release the lands from all 
claims; and incidentally, the plaintiffs also 
represented that there were no other charges 
by way of mortgage upon the properties 
in suit. In so far as this latter representa: 
tion made-hy the. plaintiff is concerned it 
was subsequently discovered to be false; 
as the Pundit ascertained that there was 
a mortgage due to another person for the 
sum of Rs. 4,000 which the Pundit had 
subsequently to redeem. The Pundit agreed 
to advance to the plaintiffs the sum of 
Rs. 40,000 on the condition that he was to get 
an usufructuary mortgage of the properties of 
Sangraon and Mangraon; and thatas collateral 
security he was also to have a simple mort- 
gage in respect of all the four properties 
mentioned. And there was a further agree- 
Pundit’s 
not getting possession of. the properties 
contracted to be given to-him under | the 


‘usufructuary mortgage, that then he should. be 
‘repaid ` 
Rs. 40,000 by June 1920 with inferest at 12 


the whole of the /pringipal of 
per cent., ¢.¢., 3 per cent. over and. above the 
rate contracted to be paid if the agree- 
ment as to usufructuary mortgage became 


fully accomplished and cempletedse The 


e 
s s 


4 INDIAN- OASES; 


MOHAN KRISHNA DAR V, HAR PRASAD, 


original interest agreed upon was 9 per 
cent., but the Pundit stipulated tbat if he 
did not get possession, then the interest 
should be increased, until the whole of 
the principal sum advanced by him should 
have been repaid. 


The contract, in the terms set out by 
me above, was’ embodied in a mortgage- 
deed, dated the 24th of Mareh 1909. I 
have given a summary cof the terms of 
the contract; save as to one provision con- 
tained in clause 14, to the effect that if 
the sum of’ Rs. 40,000 should prove in- 
sufficient to discharge and satisfy the money 
due to Abdul Ghani in full, that then 
the plaintiffs in these suits would make 
up the deficiency necessary out of their 
own - pockets and would deliver clear posses- 
sion to the Pundit of the lands of Mang- 
raon and Sangraon agreed to be given to 
him in usufructuary mortgage. 

There is no doubt that the Pundit was 
very anxious to enter into possession of 
these properties. From the moment the 
mortgage was executed by the plaintiffs he 
was pressing—and pressing strongly—that 
they should discharge the obligation dae to 
Abdul Ghani under the contract which 
the plaintifs had made: with him, and 
should secure the:release of the properties 
from all claims, and giye him (the Pundit) 
clear possession, 


The contract was executed by all the 
plaintiffs who were adult members of the 
family; and also by plaintiffs Nos. 1 and 3 in 
First Appeal No. 412. The other members, 
who are minors, did not execute the mort- 
gage in question. 

The object and purpose for which the 
contract and the mortgage-bond were made 
by the plaintiffs in favour of the Pundit 
was to raise money for a family necessity, 
for the purpose of discharging a debt which 
involved the risk of the whole of the 
joint family property being put up for 
sale and their rights therein extinguished 
for ever,and the obligation so contracted 
was consequently a debt binding the pro- 
perty and interests of all the members of 
the joint family. 

The Pundit, finding that tha plaintiffs 
were unwilling to pay up Abdul Ghani 
the amount due on the redemption deoree, 
en the ground that the amount found to 
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be due by the decree was excessive, in- 
duced them, the plaintiffs, in May 1909 
to appeal to the” Calcutta High Court 
against the redemption decree sanction- 
ed by the Subordinate Judge, and that 
appeal was successful in theyear 1915 and 
the amount of the decree was reduced to 
the sum of Rs. 31,000. From that order 
of the Calcutta High Court Abdul Ghani 
has appealed to the Privy Council; and 
the Pundit and his respresentatives have 
never got possession of the lands contract- 
ed ta be given to him in asufrustuary 
mort gage. 


Finding it impossible to get possession 
or to induce the plaintiffs to perform their 
part of the contract by raising more 
money to satisfy. Abdul Ghani’sclaim and 
deliver clear possession to defendant No. 
1, or to his predecessor-in-title, the Pundit 
or rather defendant No. 1 brought a suit 
in October 1909 seeking to recover judg- 
ment for the amount of Rs. 15,904 odd, 
which he or his predecessor-in-title had 
admittedly paid to satisfy Abdul Ghani’s 
claim in the suit on foot of the simple mort- 
gage-bond. That money was paid and applied 
to the discharge of Abdul Ghani’s solaim 
against the plaintiffs in the present 
suits. Abdul Ghani’s claim, which had 
crystallized intoa form of a decree, consti- 
tuted a pressing family necessity binding 
on the plaintiffs and all the members of 
the joint family, gnd the money which 
was borrowed by the plaintiffs from the 
Pundit to discharge that pressing necessity was 
a debt binding in all equity and good con- 
science upon the entire joint Hindu 
family and of which the plaintiffs in 
these two suits constituted the’ entire 
and exclusive members, 


Prior to instituting his suit, defendant 
No. 1, who was the plaintiff in the former 
suit, served the present plaintiffs with a 
notice dated the 16th of September 1909 
requiring them within 15 days to give 
him (defendant No. 10) clear possession 
of the property contracted to be given to 
him by the mortgage-deed; and stating 
that if they did not comply with the re- 
quirements of the notice, he (defendant 
No. 1) would ‘be forced to seek the 


protection of the law. Upon the plathtiffs e’ 


failing to comply with the requirements 
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of the notice as stated, the defendant No, 
1 instituted a suit based on the allegation 
that he had been indu&ed to contract to 
lend Rs. 40,000 by reason of the plaintiffs’ 
misrepresentation and fraud. The notice 
was admittedly served and admittedly receiv. 
ed by the plaintiffs; ‘because if was proved 
that defendant No. 10 in the former suit 
came, on receipt of that notice, to the 
Pundit and said: ‘we are sorry we cannot 
give you possession of all ‘the lands at 
present; will you kindly take possession 
of a part only ‘until such time as 
we are able to give you the rest of 
the property discharged from Ghani’s 
claim?’ Therefore, it may be taken as 
conclusively proved that the notice of the 
16th of September 1909 was duly and 
properly served upon the plaintiffs in these 
suits and was received by them. 

On the llth of Octoher 1909 the plaint 
in the former suit was filed. Defendant 
‘No. Lin this action instituted proceedings 
against the plaintiffs in these two appeals as 
defendants, and all the members of the joint 
Hindu family were named as parties. Five of 
these were minors, and the remaining 
members were adults. The plaint was 
served on the llth of October 1909. There 
was no appearance on behalf of the present 
plaintifis, who were defendants in that suit; 
and by reasonofdefanltin appearance a decree 
for Rs. 16,9,8-10-0 was obtained by defendant 
No. 1 in that suit against all the members 
of the joint Hindu family on the 3rd of 
December 1909. Immediately following the 
obtaining of that decree, defendant No. 


l took steps forthwith to execute the 
decree; and in January 1910 execution 
proceedings were commenced, and all 


necessary steps were taken to execute the 
decree which defendant No. 1 had obtained 
ex parte. Notices of attachment of the 
property to be sold pursuant to the decree 
are alleged to have been duly served upon 
the defendants in that suit; and the property 
was duly attached on the 10th of March 
19106; and notices to assess the value of 
the property to be sold were also alleged 
to have’ been served upon them. In the 
absence of any objection on the part of 
the defendants in that suit the property 
was advertised for sale on the Oth of 
e June #1910. The property attached, namely, 
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Mauzas Mangraon, Sangraon, Ismailpur and 
Sansarpur, was put up for sale and was 
purchased on the 6th of Jane 1910 by 
the defendant No. I, the decree-holder 
himself, for the sumof Rs. 15,450, being 
a sum less than the amount actually due 
on foot of the èr parte decree of the 3rd 
of December 1909. As I have pointed 
out; the Pandit’s claim was for the amount 
actually advanced by him, tz. Rs. 15,904 
together with interest due to him thereon 
at 12 per cent., making in all Rs. 16,000 
odd. The defendant No. 1. could not, and 
did not, claim to recover the full sum of- 
Rs, 40,000 which was contracted or agreed 
to be advanced on foot of the mortgage of the 
1909. The amount realized 
by the sale was Rs. 15,450. Thus there 
was a deficit of about Rs. 1,498-10-0 between 
the sale price and the amount due under 
the ew parte decree, But in the course of 
the sale, it was discovered that there was 
another incunibrancer on the property sold to 
defendant No. I who was not mentioned-at 


all at any stage of the proceedings 
by the present plaintiffs; and the 
Pundit had to discharge the debt due 


to that incumbrancer, viz., Ra, 4,009 which 
brought the Pundit’s claim, after crediting 
realization of the  sale-proceeds, to 
Rs, 5,498-10-0 as the amount of the deficit 
due on foot of the decrea, Matters proceeded 
and on the 27th of August 1910 the 
Court gave the Pundit symbolical possession 
of the property which was sold in pursuance 
of the ex parte decree. Abdul Ghani, however, 
was in possession of the lands of Sangraon 
pending the adjustment of his claim in 
the redemption suit, 

The next step to notice is that immediately 
after defendant No. I, as purchaser, had 
acquired possession of the property under 
the Court sale, he took steps as against 
the plaintiffs in these suits for the recovery 
of the amount due by way of deficit, 
amounting to about Rs. 5,498-10-0, seeking 
to make them personally Hable for the 
amount of the deficit. Proceedings were 
instituted under section 69 of the Bengal 
Tenancy Act by the Pundit against the 
plaintiffs on the basis that the decree 
obtained by him was a valid and binding 
decree; and on the assumption that the 
plaintiffs were aware and had knowledge 
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of the existence of the ex parte decree 
which, it must be presumed, had been 
validly obtained. In January 1911 the 
plaintiffs compromised with the Pundit, in 
so far as the Pundit was seeking an order 
against them under section 69 of the 
Bengal ‘Tenancy Act to satisfy the 
undischarged deficit due on foot of the 
ex parte decreé. 

The next step taken was that on the 2nd of 
December 1912 these actions were launched 
by. the plaintiffs to set aside the decree 
procured by the Pundit on the 3rd of 
December 1909 exactly 3 years but one 
day. -after the decree was obtained; and the 
ground on which it. is sought to set aside 
the decree is that it was procured by 
frand, the fraud alleged being suppression 
of notices and filing of false returns. 

The learned Judge who tried the case 
has found asa fact that there was suppres- 
sion of service of notices, and that the 
returns of service filed were false returns; 
and he has found as a fact that there 
was fraud practised in the prosaring of 
the decree. In the face of this finding of 
fraud, it is quite impossible to understand 
how -the learned, Subordinate Judge made 
the order he did, requiring the plaintiffs 
to’ pay to defendant No. 1 the amount 
the Subordinate Judge. ascertained to be 
properly due to defendant No. las a con- 
ditien to setting aside the ex parte decree 
which the Judge found as a fact had been 
procured by frand. 


No doubt it is always difficult for a 
Court of Appeal to differ from any Judge 
who hears and sees the witnesses who 
have been examined, and who has the 
best opportunity of measuring the degree 
of credit to be attached to their testimony: 
but in this case I feel that there are ample 
and sufficient reasons why we should 
depart from this general principle and 
reyerse the finding of the learned Sub- 
ordinate Judge on the question cf fraud; 
and I have little hesitation in doing so. 

Let us examine, step by step, the allega- 
tions of fraud relied upon. The first is 
that the plaint was never served; and that 
the return of service that was made by 
the peon was a false and incorrect return. 
Mr. Mullick on behalf of the respondents 
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now alleges that the plaintiff in the former 
suit, in conjunction with the identifier, 
conspired to procyre this false return to 
be filed. Let us see whatis the evidence 
relied upon to support this startling charge, 
The main ground put forward in support 
of the charge is that the identifier, 
Hariramji, was rot called as a witness 
although present in Court. At firat blush 
I was inclined to attach great weight, in 
support cf the charge of fraud, to the 
fact that the identifier, who was supposed 
to have identified the persons who were 
served, although present in Court, was not 
called to prove the identification of the 
persons on whom the summons was served. 
Bat I think that although it was a grave 
error on the part of the legal advisers of 
the Pundit not to have called the identifier, 
there are sufficient reasonsto explain why 
he was not called; or at least to destroy 
the impression that on account of the 
identifier not being called one would be 
entitled to infer, or justified in inferring, 
under the circumstances that the whole 
proceeding connected with the service of 
the summons was fraudulent or dishonest. 
The second ground relied on in support 
of the contention that the summons was 


not served is that the two witnesses, 
alleged to have been present when 
the summons was served as stated in 
column 3 of the return made by the 


peon, were called and denied the allegation 
contained in the peon’s return that they 
were present when the summons was 
served. These two persons, Dulip Dusadh 
Chowkidar and Ramgobind Chamar, are 
inhabitants of Mangraon and intimately 
connected with the plaintiffs, and it is only 
natural that they should endeavour to serve 
the interests of the plaintiffs rather than 
assist the defendant who was an utter 
stranger in support of his case. The 
evidence of Dalip Dusadh witness No. 3 
for the plaintiffs and Ramgobind witness 
No. 9 for the same party does notappear to 
me on its face to be honest or sincere; on the 
contrary it is stamped with falsity and ex- 
aggeration in addition to being contradictory 
and unreliable. 

Bot a short answer to these two points 
seems to be that the plaintiffs themselves 
haye not come forward to depose thah they, 
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were not served with the plaint. None. of 
the plaintiffs, except two, came forward to 
swear that they were not served with 
summons; while on the other hand‘ there is 
documentary evidence to show that they were 
served; and the evidence which shows that 
they were served has not been rebutted or 
impeached. 

The next point that.is alleged in proof of 
non service of summons is that one Basudeo 
Pande, who was present when one of the 
plaintiffs Ramnares Rai was served with 
the summons and who in writing acknow- 
ledged receipt of the summons on behalf of 
this plaintiff, was not called. I do not 
‘know why he was not called. If the plaint- 
iffs were anxious to establish that he was 
not there they could and should have called 
him, but they did not do so. 
~The fourth and last 
if is scught to prove 


ground on which 
that the summons 


was not served is the discrepancy in the 
details given in ‘the peon’s return as 
compared with those set forth in the 


identifier’saffidavit:—namely; the peon reported 
that he served the summons by affixing 
it to the walls of two houses one facing 
North and the other facing West; whereas 
the identifier in his affidavit says that the 
notices were fixed to one house only and 
that facing East. I think that the disare- 
pancy in the identifiers affidavit with the 
peon’s report may be excused in this case 
by the fact, which is not denied, that the 
identifier knew very little of this Province; 
that he comes from tle United Provinces, 
and that he was not primarily concerned 
with the surroundings or situation of the 
property to which the summons had been 
affixed but with the identification of the 
persons to be served with the summons. 
` Now these are the grounds and reasons 
upon which we are asked to hold that 
there was fraudulent suppression of service 
of the summons in the former suit on the 
plaintiffs in the present suits, and the 
filing of false returns. The peon was called 
by the Pundit’s legal advisers and he 
proved the service as stated in his return; 
but the plaintiffs have deliberately held 
themselves back, and have refrained from 
giving any eviderce to prove that they were 
not served with the summons as alleged 


by: the peon. One of the plaintiffs, namely 
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original defendant No. 10, was called but, he 
says nothing about it. Another, original 
defendant No. 15,- was also called but not 
one word was asked of him as to whether he 
was served with summons or the plaint ‘or 
not. He was only asked his age, viz., whe- 
ther be was a minor or whether he was 
a major. But what, does appear to me tu 
be of great importance in this aspect of the 
case is the evidenceof Ramsaran lal the 
Pleader, witness No. 12, who was examined 
for the defence. Itis, not suggested that he 
was in conspiracy with defendant No. 1. 
or with his identifier or with the peon. - His 
evidence has not been impeached or challenged 
in any one respect. He is a respectable 
gentleman practising as a Pleader in the 
Court at Arrah; and there is no reason to 
doubt that the evidence given by him is 
genuine and reliable; and once we accept and 
believe his evidence, as we do, the plaintiffs’ 
case is established to be transparently false— 
false from start to finish. The learned Judge 
who tried the case finds that this witness, Ram- 
saran Lal, is a truthful and reliable witness; 
and what does the witness say? At page 154 
of the paper-book this witness says: “I had 
nothing to do with the service of processes 
in the locality. I have personal knowledge 
of the service of processes, After -the 
service of summons Deokiand Brij Mohan 
came to me, and.said that they- were - re- 
spectable men-‘and the suit would ruin-them, 
and that hearing?of that suit other - creditors 
might bring suits.” ` Is that not an admis- 
sion by at least two members of the plaint- 
ifs’ family that they had been -served- with 
the summons; and that they begged of this 
Pleader to save their respectability and 
honour beacause they were apprehensive that 
this suit might induce other creditors to 
bring other suits against them? This witness, 
as I have said, is a truthful witness; and 
on this point touching service of summons, 


- irrespective of other matters, we accept his 


evidence as trustworthy. Therefore, we hold 
that the summons and the plaint were duly 
served; and that the discrepancy between 
the peon’s report and the identifier’s affidavit 
does not outweigh or discredit the evi- 
dence and value of this Pleader’s testimony; 
more especially as none of the plaintiffs 
have come forward to prove that they were 
not seryed, which was the foundation of 
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their case, and their-right to the relief they 
seek. Therefore, we hold the present pluint- 
iffs were duly and properly served with 
the summons in the former suit instituted 
by the defendant No. 1 and their case must 
fail on that ground. 


Secondly, it is alleged in support of the 
plaintiffs’ case that the notice nominating 
guardians of the minors was not duly served. 
However, one is inclined to view thisground 
of alleged fraud with suspicion, when the 
main case’ put forward as to non-service of 
' the summons or plaint has failed and utterly 
broken down. 


The ground put forward in support of this 
contention is that the identifier who identi- 
fied -the persons to be served was not called. 
However, the peon’s report satisfies us that 
the notice nominating the guardians of the 
minors was duly served. 


The third process, the service of which is 
alleged to have been suppressed, is the notice 
to assess the valuation of the property to be 
sold. Here again the main allegation relied 
on is the fact that Hariramji, the identifier, 
was not called to prove identification of the 
persons served with the notice, Again, the 
three witnesses who were alleged to have 
been present at the time of service of notice 
have been galled by the plaintiffs; and they 
say that they were not present when the 
service of. notice -waa alleged to have been 
effected. These three persons are residents 
of Mangraon: and probably :tenants of, or 
connected in: some way or other with, the 
plaintiffs: and there are very good reasons to 
suggest why they should be friendly dis- 
posed towards the plaintiffs as against the 
defendant who is a stranger to this Province. 
However, the evidence of these witnesses, who 


are the same persons as were called to prove 


non-service of the summons or plaint, is in 
my opinion utterly lacking in conviction, or 
certainty that their evidence is true or reli- 
able. lf the fact was, as alleged, that there 
was a conspiracy: between defendant No. 1 
and his servants to effect false service of 
all processes in the suit, surely tle corspirators 
would not have named persons as being 
present at the time of service when they 
were not there at all, A corspiracy so 
designed would be a clumsy proceeding: easily 
capable of being detected, 


[1917 


Much capital is made of the fact that one 
person is wrongly named as being present 
at time of serviceein the peon’s report. 
There is a man witb a slightly different 
name somewhat like the name given in the 
report, known as Bedaisi Bhar: and he is 
called. He deposes that there is no man by 
the name of Bindeswari Bhar (the name 
given in the retuen)in the village; and that 
if the person named in the return has re- 
ference to himself, he was not present when 
the notice was served. 

Much capital is also made ont of the use 
by the peon of the words, zemindart ka- 
chahri; because the witness No, 18 for the 
defence who followed the peon deposes that 
in this particular village of Mangraon there 
is no zemindart kachakhri at all. We are 
asked to infer from these facts that the 
peon is lying when he makes the state- 
ment that he wrote his report in the 
zemindart kachakri after serving the notice. 
Bat assuming that this statement was 
erroneous, the question is, did tbe peon 
make this statement fraudulently and in 
the interest of defendant No. 1 who was 
the plaintiff in that suit; and did the 
plaintiff know that he (the peon) was 
fraudulently acting in making a wrong 
entry as to the place where he filled in 
the report and the persons upon whom he 
served the notice. The peon’s report may 
have been irregular, but did the defendant 
No. 1 know and induce the peon to file 
a false report and return as to service? 
The onus of proving this lay heavily upon 
the plaintiffs in these suits, which onus they 
have completely failed to discharge. 


The next ground urged in support of 
fraud is that the manner in which the 
notices attaching the property to be sold 
were served was altogether wrong, viz., that 
there were five properties. to be attached 
but only four notices are alleged to have 
been served and that, therefore, the attach- 
ment and sale held pursuant thereto are 
illegal and not according to law. However, 
this argument is misconceived, as there 
were. only four and not five properties 
attached; inasmuch as Pankipur forms part 
of Mangraon, It is stated that notices of 
attachment were served by affixing same 
to a perpal tree in one of the villages 
attached. This may have been an irregular,” 
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method of service; but was it fraudulent? 
1 have little doubt that all the plaintiffs 
well knew, as their enbsequent conduct 
shows, that the notices of attachment had 
been affixed to the peepal tree. If, however, 
these notices had been irregularly served, 
the illegality affecting the question of 
service could have been dealt with under 
the provisions of Order KAT, rule 90, of the 
Code of Civil Procedure and the sale set 


aside. But the plaintiffs refrained from. 
taking any steps under that order to 
impeach the sale on the ground of 


irregulatity; but they seek now to rely oa 
the alleged irregularity to support a sub- 
stantive charge of fraud. 


Jt is urged that the service of all notices 
was suppressed and that false retirns were 
filed, This is the main ground upon which 
the plaintiffs seex to set aside the ex parte 
decree of the 3rd of December 1909 on 
the ground of fraud. 


Let us look at the evidence adduced on 
behalf of the defendant to rebut the 
- allegation of fraud put forward by the 
plaintiffs, I have dealt with the evidence 
of the Pleader, I think that it conclusively 
established that the summons or plaint was 
served. But apartfrom that evidence there 
are other circumstances in this case which 
support that view. ; 


The defendant’s claim was a claim for 
money, undoubtedly advanced by him to the 
plaintiffs or for their® benefit. No doubt 
clause 6 of the mortgage-bond might be 
considered to suggest that the defendant 
No. 1 was not justified in bringing the 
suit at the time he did; that he should 
have postponed bringing his action even 
though he did not get possession cf the 
mortgaged property until June 1910; and 
that he had no -cause of action at the 
time, and that, therefore, the suit was not 
maintainable. We have considered th & 
aspect of the case, and we think that the 
plaintiffs are not entitled to raise this point 
now, although it might have been quite a 
good ground of defence to ‘urge -at the 
trial; and the Trial Judge would then have 
been bound to consider it, 1 think the 
law on this point is very clearly laid 
down by their Lordships of the Privy 
*.Council in a case reported as Ledgard v, 
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Bull (1). Their Lordships say: “But there 
are numerous authorities which establish 
that when, In a cause which the Judge 
is competent to try, the parties without 
objection join issue and go to trial upon 
the merits, the defendant cannot subsequently 
dispute his jurisdiction upon the grounds 
that there were irregularities in the initial 
procedure which, if objected to at the 
time, would have led to the dismissal of the 
suit.” Thus if the plaintiffs in the 
present suits, who as we have held were 
duly served wih tbe summons or plaint, 
had raised the point that the claim of the 
plaintiff in the former suit was not ripe, it 
might have been incumbent upon the learned 
Judge whotried the suit to reject the plaint 
in that action; but having held back and 
having abstained from taking part in 
the proceedings and allowed issues to be 
framed, the trial to proceed ard judgment 
to be obtained against them, and the debt 
having in consequence merged into the decree, 
it is not competent for the plaintiffs now 
to say that the Judge had no jurisdicticn 
to try the suit. But irrespective of this 
contention there are other reasons for hold- 
ing that the amount due was properly re- 
eoverable at the time that the suit was 
brought. Defendant No. 1’s claim in the 
former sait is an honest claim for money 
paid by him for the benefit and on be- 
half of the plaintiffs. Moreover the plaint- 
iff in the former suit, ú. e, the Pundit, on 
the 16th of September 1909, demarded the 
fulfilment of the defendants’ ‘7. e., the pre- 
sent plaintiffs’) part of the contract, by 
giving him (the Pundit) clear possession of the 
mortgaged property; and in defanlt the Pundit 
held out the threat that he would be compelled 
to institute legal proceedings against them. 
‘Admittedly this notice of the 16th of Septem- 
ber 1909 was served, this is not denied. The 
plaintiffs must have been aware that pro- 
ceedings had been taken against them by 
the defendant No. 1 pursuant to the notice 
of the 16th September 1910; and that there 
had been symbolical possession given of the 
property purchased under the Court; be- 
-cause from August 1910 onwards these 
plaintiffs never paid one pice in discharge 


> (1)9 A. 191; 13 I. A, 134; 4Sar. P, 0.5. 741; 6 
Ind, Dec. (N. s.) 561 (P. C.). 
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of Government demands by way of revenue 
or cesses, sto., although admittledly these 
eharges fell due quarter by quarter for two 
years and three months after the 6th June 
1910 when the sale was effected and the 
2nd of December 1912 when this suit was 
instituted. During these two years and 
three months these plaintiffs must have 
known very well that they were not pay- 
ing anything towards Government demands 
in respect of this property. Who did they 
think was paying the Government 
revenue during this period? - One is 
irresistibly led to the conclusion that the 
plaintiffs must have known that it was the 
defendant No. 1 who was discharging these 
‘claims as auction-purchaser cf the property. 
Furthermore defendant No. 1, immediately 
after getting possession on the 27th of 
August 1910, proceeded by way of execution 
against the plaintiffs personally to take 
steps to realize the balance due on foot of 
the decree, which amounted to Rs. 5,498-10 0, 
and the plaintiffs compromised with him on 
the basis that he was making a valid claim 
on foot of the decree he was seeking to execute. 
The defendant in this action relies 
strongly upon the compromise effected in the 
proceedings under section 69 of the Bengal 
Tenancy Act for the purpose of showing that 
he was recognised by these plaintiffs ar having 
a valid title under the decree; and he asks us 
to ‘come to the eonclusion or draw the 
inference that the plaintiffs’ laches in seeking 
redress negatives the idea that these plaintiffs 
are now bona fide claiming relief against -a 
wrong fraudulently done to them by defendant 
‘No. 1. For three years all but one day they 
took no step whatsoever to challenge or 
impeach the decree of the 3rd December 1909. 
For two years and three months from the 
time that defendant No. |, as purchaser, 
took possession ‘of the plaintiffa’ property 
they took no steps to pay the Government 
revenue, or to enquire who was discharging 
the obligations primarily impcsed on them. 
The law likes a man who has been wronged to 
seek redress at the earliest possible moment 
and lay bare his claim openly and candidly; ard 
not, as in this case, to allow time to lapse and 
then come forward and seek to set aside a 
decree on the ground of fraud. Ifsuch a 
person hangs back, and refrains from taking 
action, with knowledge of the wrong alleged 
to haye been cone to him; he cannot 
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complain that the bona fides of his claim 
should be viewed with suspicion. The 
frand alleged in this case mainly is the 
suppression of the sérvice of notices; and yet 
not one of the plaintiffs have come to the box 
to give any evidence in respect of the non- 
service of the summons or notices, or to offer 
any evidence concerning any matter connected 
therewith. It is perfectly certain having 
regard to the frame of the suit that the 
plaintiffs were not bound to apply for 
redress under Order IK, rule 18, of ths 
Code of Civil Procedure. If their case had 
been confined merely to non-servi3e of the 
summons, then they would be bound to 
apply under Order IX, rule 183; and no 
action would have been maintainable 
independent of the summary remedy provided 
by the rules of the Code. But that is 
not their case. It is a case in which 
fraud is alleged in the procuring of the 
decree; and it has been held in the cases 
to which I shall refer that where fraud 
is alleged in the procuring of a decree the 
parties may institute a snit for fraud 
independent of the provisions of Order TA, 
rule 13. The cases reported as Pran Nath 
Roy v. Mohesh Chandio. Moitra (2), Ram 
Narain Tewari vy. Shew Bhunjan Roy (3) 
and Nanda Kumar Howludar v. Ram Jiban 
Howladar (4) all establish this. Bat the 
learned Chief Justice.Sir Lawrence Jenkins 
says that “Ibe- jurisdiction to impugn á 
previous deeree for fraud’is beyond ques- 
tion....But it is a jurisdiction to be exerciged 
with care and r@serve,’’ otherwise there 
would be no finality in legal proceedings 
and judgments of the Court would be 
rendered vague and uncertain and the 
administration of the law might readily 
be converted from an instrument of justice 
into an instrament of grave oppression; as 
1 think the plaintiffs in this case are 
trying to make it. The plaintiffs have 
alleged fraud; I think. that they must be 
required to give proof that there was 
actual and positive fraud on the part of 
the plaintiffin the former suit, namely, a 
meditated and intentional contrivance to 
keep the parties and the Court in ignorance 


(2) 24 0. 546, I2°Ind. Dec. (x. s.) 1032. 

(3) 27 O. 197; 14 Ind. Dec. (N. 8.) 130. 

(4) 23 Ind. Cas. 337; 41 O. 990; 18 C. W. N. 681; 
19 0, L. J, 457. se 
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‘argument addressed to 
. the plaintiffs very fully and with the 


‘case, 
‘to us was the question of fraud with which 
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of the real facts of the case, and obtaining 
a decree by that contrivance,’ Patch v. 
Ward (5) ‘lays down the standard of 
fraud necessary to be established in such 
eases. And the nature of proof that is 
recuired to be given is stated in the 
decision reported as Kunwar Bahadur v. 
Bindraban (6). We have considered the 
us on behalf of 


greatest care and we come to the. conclusion 
that on the established fact the plaintiffs 
are not entitled to succeed. 

Other “questions have been raised in this 
but the msin question addressed 


we have dealt so fully. We think it is 
necessary to deal briefly with the other 
points. It is necessary to consider the argu- 
ment addressed to us on behalf of the 
minors. It is contended by Mr. Mullick on 


behalf of the minor plaintiffs in Appeal No.. 


4 2 of 1914 that the decree obtained on the 
3rd sf December 1909 is not validor bind- 
ing on them because the minor plaintiffs 
were named as defendants in the former 
sait, inasmuch as they were not proper- 
ly represented in the course of the pro- 
ceedings, and consequently that they were not 
parties to the action; and that, therefore, the 
decree was not a binding decree at least to the 
extent of their interest’ in the property in 
suit; and that the suit should have been dis- 
missed as against them. Much argument 
has been addressed to us by learned 
Counsel on the question’ of the propriety and 
legality of joining the minors as defend- 
ants in the former proceedings. It was 
contended by Mr. Mullick that the nomi- 
nated guardians of the minors had not been 
properly appointed under the provisions of 
the rules and orders of the Code of Civil 
Procedure. It appears that on the llth 
after the summons and the 
plaint had been served defendant No. 1, 
who was the plaintiff in that suit, nomi- 
nated, as he was entitled to do, certain 
persons as guardians of the minors and be 
caused notices to beseryed on these persons 
of their nomination requiring them to act 
as the guardians of the minors and -stating 


ae (1868) 8Ch App. 203; 18 D. T. 184; 16 W. R. 
aa £6 Ind. “as. 187; 87 A. 196; 13 A. L. J. 196, 
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that in default the Conrt would appoint 
some other fit and proper person to repre- 
sent the minors. The persons upon whom 
the notices had been served, namely, Har 
Prasad Rai and Kali Charan Rai, defendants 
in the suit, were requested to express their 
anarad to act as guardians by the. 24th 
November 1909 and to state if they accepted 
“the responsibility of action as guardiansof the 
persons named, namely, defendants Nos. 4, 
5and 10. The nominated guardians filed 
no answer te the notice served on them; 
and on the 3rd of December when tbe 
case came on for final disposal the defendant 
No. l spphed to the Judge to appoint Har 
Prasad Rai and Kali Charan as the guardians 
of the three minors named; and the learned 
Judge, without receiving the assent of these 
persons, upon whom the notices had been 
served, added them as defendants anc guard- 
ians of the minorsin- the suit. We think 
ihat the procedure adop‘ed by the learned 
-Judge in so adding these persons as guardians 
without tbeir assent was without jurisdistion. 
Order XXXII, rule 4, sub-rule 2, provides 
that “No person shall without his consent 
be appointed guardian for the suit,” ‘It is 
now clear that no person tan be appointed 
as guardian on behalf of a minor “without 
his consen*. This Order is mandatory and 
imperative in its nature; and itis quite clear 
that it would amount to nothing short of 
want of jurisdiction inthe Court’to appoirt 
such a person without his consent. We adopt 
the Jaw which we think was accurately laid 
down inthe cases reported as Dinabandhu 
Nandi v, Mashuda Khatun (7) and 
Talukraj Kosr v. Choolachona Koer (8). 
The Orders of the Code of Civil Pro- 
cedure which apply to ths case are Order 
XXXII, rule 3, sub-rule 4; and rule 4, sub- 
role 3. Mr. Dace who appears on behalf of 
the defendant relies strongly upon the de- 
cisionof the Privy Council reported as Walian 
v. Banke Behori Pershad Singh (9). But T 
d4 not think that their Lordships of the 
Privy ‘Council in that case went or in- 
tended to go so far as Mr. Dass endeav- 
oured to argue before us; but it appears 


(7) 17 Tod. Cas. 263; 16 ©. L. J. 318. 
(8) 20 Ind. Cas. 578. 
(9) 800. 1021; 39 T. A. 182; 7 C. W. N 774; 5 Bom 


"u R, 82% 8 Sar. P, C. J. 512 (P, C), 
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to us that the facts of the present case are 
‘different from the facts of the case reported as 
Wahan v, Banke Behari Pershad Singh 
(9) and having regard to the particular 
facts of the case before usand to the recent 
changes in the law as to the appointment 
of guardians of minors enacted by the Legis- 
lature since the decision of the Privy Council 
in the case repored as Walian v. Banke 
Behari Pershad Singh (9), we hold that tte 
minor defendantsin the former suit were nut 
“effectively represented” and that consequent- 
ly they were not parties to the suit. 


. However, ab the last moment in reply 
Mr. Dass for the appellant for the first 
time sugzested that it was a matter of in- 
difference whether the minors were made 
parties or not as defendants in the 
former suit; and that even if we held 
that the minors were not parties to the 
suit he is entitled nevertheless to maintain 
the decree zn toto not only as against the adult 
plaintiffs, but also against the interests of the 
‘minor in the property-in suit even though they 
were not joined as parties; because, he says, 
the defendant No. 1 admittedly advanced 
his money in discharge and satisfaction 
of a debt due by the plaintiffs for a family 
purpose and necessity, and that consequently 
all the members of the joint family, adults 
and minors, would be bound by any decree 
obtained against the family for the recovery 
of such a debt. This view of the law 
is not disputed on behalf of the plaintiffs; 
and the law seems nowto be fairly settled 
that ina joint Hindu family governed by the 
Mitakshara Law, if-a debt is contracted on 
behalf of the family by the “karta” or manag- 
ing member or members and it is proved that 
it was a debt contracied for the benefit of the 
joint family, that any judgment obtained 
against such managing member or members 
in respect of such a debt is binding upon 
all the members of the joint family, adults 
.and minors, and that the joint property 
of all the members of the joint family is 
liable to satisfy and discharge the same, 
The authorities for this preposition are to 
be found in the cases reported as Musammuat 
Bebee Bachun v. Sheikh Hamid Hossein (1G), 


. (10) 14 M, I. A. 377; 10 B. L. R. 45; 17 W. R. 118; 
20'E. R. £28; 2 Suth. P. C, J. 58); 3 Sar. P, O, J. 39, 
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Sheo Shankar Ram v, Jaddo Kunwar (11), Hort 
Lal v. Nimman Kunwar (12) and Kishen 
Parshad vy. Har Narain Singh (18). To 
the same effect is the Jaw stated by the Chief 
Justice cf this Cocrt in Ranjit Prasad 
Tewari vy. Ramjgatan Pandey (14). There are 
numerous authorities all tending to show 
that a decree obtained against the manag- 
ing member of the.jcint Hindu family in 
respect of a debt incurred for the benefit of’ 
the joint family is binding on all the mem- 
bers of the family, whether adult or minors, 
Mr. Mallick argues that in this case the 
debt. was not a debt contracted for a family 
necessity. But we are of opinion that the 
debt was incurred for a family necesssity, 
as we have already pointed ont in the 


-earlier portion of our judgment; and that the 


decree obtained for the recovery of the 
same was binding on all the members . of 
the joint family, both adult and minors. Mr. 
Mullick, however, further contends that the 
judgment and decree in this case is a 
personal judgment and decree against the 
persons named as defendants to the suit; 
and that inasmuch as the minors were not 
effectively represented and were not in con- 
sequence parties to the suit that, therefore, 
their interests were not affected. Well I 
think that this argument is also unsustain- 
able having regard to the recent decisions 
reported as Sripat Singh v. Prodyot Kumar 
(15), which followed Mahabir Pershad v. 
Moheswar Nath Sahai (16). 

Mr. Mullick alsoeargues that only the 
right, title and interest of the adult members 
of the joint family was sold in pursuance 


(11) 24 Ind. Cas. 504 86 A. 383; 18 O. W. N. 968; 
16 M. L. T, 175; (1914) M. W.N. 598; 1 L. W. 695; 
C. L. J. 282; 12 A. L: J. 1178; 16 Eom; L. R. S10; 
I. A. 216 12, 0. 

(:2) 15 I 


. L. J. 819: 
9 Ind. Cas, 739; 83 A. 272; 15 0. W. N. 321; 
4) 


ÈS 


). 
Ind, Cas. 126; 84 A. 49 a p. 960; 9 


(13) 
| L. J. 256; 9 M. L. T. 343; 180, L. J. 345; 21 M. 
8:1 18 Bom. L. R. 859; (1911) 2M. W. N. 895; 
45 (P. 
37 Ind. Gee 833; 1 P. L. W. 197. 
E, 39 Ind, Cas. 252: 32 M. L. J. 132; 15 A. L. J. 
147; (1917) M. W. N. 193; 21 0. W. N. 442; 25 C. L. 


. 87 
Aa 


8E? p> 


.d. 220; 21 M. L. T. 222; 19 Bem, L. R. 290 (P. C.)- 


(16) 17 0. 584; 17 1, A. il; 5 Sar. San 8 
Ind, Dec. (N. s.) 929 (P. 0.), 
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of the decree and not the right, title and 
Interest of the minors in the property in 
suit and that the decree wasa mere money- 
decree against the properly represented 
defendants and not a decree against the 
joint family property or a decree in which 
the joint family property was liable for the 
discharge of the family debt. Looking to 
the plaint, and that is the best test, one 
sees that what the plaintiff in the former 
suit claimed was a decree as against all the 
members of the family and in respect of 
the entire joint property and what the judg- 
ment of the 3rd December in effect did 
grant was the relief claimed by the plaint- 
iff in that suit. 


As to the question of inadequacy of price- 


for which the property was sold to the 
defendant No, 1 on the 6th of June 1910, 
no argument has been urged or pressed 
before us beyond the mere suggestion that the 
property was worth two-and-a-half to three 
lakhs of rupees and that thus by inference 
the sum of Rs. 15,405 was an inadequate price 
for a property of such considerable value. 
However, any real evidence as to inadequacy 
of price is conspicuous by its absence; 
and we see no reason whatever for 
holding on the evidence that the property 
in suit sold on the 6th June 1910 was 
sold and purchased by the defendant No. l 
for an inadequate price. 


With regard to the question as to whether 
the minor plaintiffs N&s. 1 and 3 were 
estopped by their conduct from disputing the 
validity of the decree obtained on the 3rd of 
December 1909 it is unnecessary to decide 
having regard to our decision on the other 
issues in the case. I have no hesitation in 
saying, therefore, that the decree obtained on 
the rd of December 1909 was legally bind- 
ing on the plaintiffs as a joint Hindu 
family and that what passed to the present 
defendant No, 1 as purchaser at the sale 
in execution of the decree was the entire 
joint family interest and estate in the four 
properties which I have mentioned, two of 
which have since been sold, viz., Ismailpur 
and Sansarpur, forarrears of Government 
revenue and were of little value. 

We have heard this case at great length 
and have received considerable assistance 
“yom the Counsel for the appellant and the 
leaynod Vakil for the respondents. 

® 


- 


INDIAN. CASES. 13 


We have carefully considered the argu- 
ments addressed to us on both sides ard 
have come to the conclusion that the judg- 
ment of the learned Subordinate Judge dated 
the 29th of May 1914 decreeing the suit 
of the respondents in these appeals cannot 
stand. We accordingly set it aside and 
allow this appeal with costs in both 
Courts. 


Appeal allowed, 


PATNA HIGH COURT, 

SEGOND CIVIL APPRBAL No, 3682 
or 1914, 
March 27, 1917. 

Present: —Mr. Justice Chapman, 

Mr. Justice Mullick and 

Mr. Justice Atkinson. 
Makant KRISHNA DAYAL GIR—P.taintirs 
— APPELLANT 
VETSUS 
Syed ABDUL GAFFUR AND ANOTHER — 


DEFENDANTS——RERPONDENTS, 

Bengal Land Revenue Bales Act (XI of 1859), 
ss. 6, 33—Sale notification, defective, construction of ~ 
Revenue sale, annulment  of--Limitation-—-“Tjmal,” 
nieaning of —Collector, duty of—Sale-certtficate, value of 
—- Evidence Act (I of 1872), ss. 94, 95, 96, 97—Limita- 
tion Act (IX of 1908), Sch. I, Art. 142. 

Per Curiam (Chapman, J., dissenting).—Where a 
notification under section 6 of the Bengal Land 
Revenue Sales Act is not sufficient in itself to tell 
intending purchasers what they are invited to bid for, 
it renders the sale void. [p 26, col. 2; p. 34, col. 1.] 

Ravaneshwar Prasad Singh v. Baijnath Ram Goenka, 
28 Ind. Cas 699; 42 C. 897 at p. 908; 2 L., W. 355: 
19 C. W, N. 481; 17 M. L. J. 321; 21 ©. L. J, 412; 18 
A. L. J. 501; 28 M. L. J. 583; 17 Bom L. R. 442; 
(1915) M. W. N. 559; 42 J. A 79 (P. C.), followed, 

Case-law discussed. 

Whenever a residuary share is advertised for sale 
under section 6 of the Bengal Land Revenue Sales Act 
the mouzas comprising that share must be correctly 
described by the Collector. [p. 26, col. 2.] 

Per Chapman, J.—Where a bona fide attempt has 
been made to describe the share or shares to be 
gold in the notification under section 6 of the Bengal 
Land Revenue Sales Act, the sale is not void but the 
mistakes should be treated as irregularities which 
may form the basis of a suit within tho limitations of 
section 38 of the Act. [p. 20, col. 2.] 

Section 33 of the Bengal Land Revenue Sales Act 
provides that no sale shall be annulled by a Court 
except on the ground of its having been made con- 
trary to the provisions ofthe Act, ang that no sale 
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shall be annulied upon such a ground unless the 
ground relied upon has been declared and specified 
in an appeal made to the Commissioner under section 
25 of the Act. [p. 15, col. 1.] 

The word “imal” is accepted in Bihar as the 
vernacular equivalent of the residuary share con- 
templated by the Revenue Sales Act. The word is 
never used as meaning the residue of a separate 
account. [p. 16, vols. 1 & 2. | 

Per Mullick, J—The word “ijmal” means nothing 
more than “joint.” Itis an adjective and not the 
name of any particular thing or part of the estate. 
lt is a relative term and has not even tho fixity 
attached to the word residuary. [p. 24, col. 2.] 

Where a sale notification contains defects, the 
Collector has no jurisdiction to amend anything in 
the original notification under section 6 of the Bengal 
Land Revenue Sales Act. [p. 28, col. 1.) 

A sale-certificate is not a certificate of title in 
the case of a purchaser under a sale under Act XT 
of 1859 and the statements contained therein are 
not conclusive to show what was offered to and pur- 
chased by the auction-purchaser. [p. 28, col. 1.] 

Under the Bengal Land Revenue Sales Act the 
Collector is not required to specify the mauzas when 
selling an entire estate or a separate account, but 
he is required so to do when selling the rosiduary 
share. |p. 23, col, 1] 


The Bengal Land Revenne Sales Act is a complete 
Code in itself and is quite pi 02 of the general 
law of limitation. [p. 80, col. 


Therefore, when a sale is not one under the pro- 
visions of the Revenue Sales Act, a suit to set aside 
the sale is not affected by the provisions which require 


.an appeal to the Commissioner but falls under Article 


142 of the Limitation Act. [p. 30, col. 2. ] 


Appeal from the degision of the District 


Judge, Gaya, 


Messrs, P. O. Manuk, Atul Chandra Dutt, 
Kailash Pati, S. N. Palit and Gobardhan 


Mitra, for the Appellant. 


Messrs. Pugh, Jayaswal and Mahomed 


‘Mustafa Khan, for the Respondent, 


JUDGMENT.. 


CHAPMAN, J.---A revenue paying estate, 
bearing Tauzi No. 4601, was held by co- 
sharers. Some had opened seprate accounts 
under the Revenue Sales Act entitling 
them to pay their shares of the Government 
revenue separately. The residuary share 


which remained after the opening of these 


separate accounts was putup for saleonaccount 


of arrears.. The highest offer made-at the 


auction did not equal the amount of the arrear 
due. 


Thereupon,. the Collector stopped the 
sale and declared that the entire estate would 


-be put up for sale unless the several recorded 


shfrers or one or more of them were 


* 


‘Tigi? 


willing to purchase the share in arrear by 
paying to Government the whole arrear due. 
On the 15th June 1911, Nathuni Narayan 
Singh, one of the co-sharers, purchased the 
residuary share by paying the amount of 
revenue in arrear. Mahanth Krishna Dayal 
Gir, claiming to hold eight-annas shares in 
two villages included*in the residuary share, 
appealed to the Commissioner against the sale. 
His appeal was rejected onthe ground of 
limitation. On the 23rd of May 1912 
Mahanth Krishna Dayal Gir filed the suit out 
of which the present appeal arises. He prayed 
that the sale should be set aside upon the 
ground that uo notice under sections 6 and 7 
of the Revenue Sales Act and no writ of 
delivery of possession were duly and 
legally served; and that there was no 
arrear of revenue due from him. He fur- 
ther asked the Court to hold that the 
sale to Nathuni Narayan and the sale-deed 
under which one Syed Abdul Gaffur had 
purchased the share from Nathuni Narayan 
had not conveyed the eight-annas share held 
by the Mahanth in the two villages above 
referred to. The plaintiff Mahanth’s case, so 
far as the latter portion of his prayeris gon- 
cerned, is based upon the ground that his 
shares in these two villages, Khaira Khurd 
and Ro Khurd, were omitted from the list of 
mOuzAS imentioned in the sale-certificate. 

“The Subordinate Judge held that the 
plaintiff bad failed to prove that there 
were no arrears Of revenue due; and had 
also failed to prove that the requisite notices 
had not been served. He, therefore, held that 
upon the case made in the plaint the sale 
could not be set aside. 

Upon the question as to what passed by 
the sale, raised in the second portion of the 
plaintiff’s case above referred to, he held that 
the entire residuary share passed, although 
the list of shares of mazuzas comprised in 
the share was notcomplete. He also held 
that as there had been no appeal to the 
Commissioner within sixty days of ‘the sale, 
the suit was barred under section 38 of the 
Revenue Sales Act. l 

The District Judge dismissed the appeal tn 
him, upon the sole ground that the suit was 
barred by section 33 of the Revenue Sales Act 
above referred to. 

The plaintiff has now appealed to this 


Court, He does not contend befere us that 
é 
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he can succeed upon tbe ground either that no 

, arrear of revenue was due or that the 

requisite notices were not served. Weare, 


therefore, no longar concerned with either of 
these two points, 


The first contention in appeal is that 
fhe sale should have been set aside upon 
the ground that. the" description of the 
property in the notification under: section 6 
was either insufficient or incorrect. This 
wag not the case in the plaint but apart from 
that, Ilam of opinion thatthe contention 
must fail. Section 33 of the Act says that no 
sale shall be annulled by the Court except 
upon the ground of its 
made contrary to the provisions of this 
Act; and that no sale shall. be annulled 
upon such a ground unless the ground 
relied upon shall have been declared and 
specified in an appeal made to the Commis- 
sioner under section 25 of the Act. Section 
25 of the Act has now been replaced by section 
2 of Act VIL of 1£68; that section requires 
that the appeal to the Commissioner shall be 
presented within sixty days of the sale. 
admitted in the present case thatthe appeal 
to the Commissioner was presented long after 
the sixty days had expired. It is clear, there- 
fore, ‘that there has been no appeal to the 
Commissioner under. the section-and that, 
therefore,.a suit ` to set aside the sale.on the 
ground of misdescription would be barred. 


We haye been askec to call in the aid 
of section 5 of the Indian Limitation Act, 
which permits a Court to entertain an appeal 
after time for sufficient cause. If in the 
present instance the Commissioner had 
applied section 5 and had entertained the 
appeal upon the statement of the appellant that 
he came-to know of the sale for the first time 
‘within sixty days of his appeal, then possibly 
it might have been open to us to say that the 
appeal was an appeal under section 2 of Act 
VII of 1868. In the absence of any order by 
the Commissioner to that effect, Iam unable 
to say that -the appeal made to the Com- 
missioner was an appeal under section 2 of 
Act VIL of 1862. Iam, therefcre, clearly of 
opinion that we cannot in this case go into 
the question whether the sale should be set 
aside upon the ground of any irregularity. in 
the notifications or in the description of the 
property which was put up for sele, 

è 


having been | 
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It is significant to note that the plaint 
makes no mention of any defect in the 
notification under section 6. Nor is it 
alleged that the failure of the bidding re- 
sulted from any imperfection in the 
description of-the property in the sale noti- 
fication. It was necessary for the plaintiff, 
if he wished to succeed on this ground, to 
specifically state the case, first, in his appeal 
to the Commissioner and, secondly, in his 
plaint in this suit. But he did neither. 


So far as the failure of the bidding is 
concerned, the allegation in the written 
statement to the effect that there was a 
mortgage decree due tothe plaintiff himself 
for more than  oneand-a-half lakh 
of rupees against this residuary share is 
significant. It suggests that it was impos- 
sible for the plaintiff to say that the failure 
of the bidding was the result of misdescrip- 
tion, for the failure would be attributable 
to the existence of this mortgage decree. 
The suggestion is that the omission to make 
the case of inadequate bidding in the plaint 
was intentional. 


I am clearly of opinion that both hav- 
ing regard tothe provisions of section 33 and 
having regard to the nature of the case 
made in the plaint, it is not, now. „open 
to us. to set aside the sale upon the-ground 
of any imperfection in the description of 
the property given in the, sale notification. 

Nor would it be possible to declare the 
sale a nullity on the ground of defect 
in the notification under section 6. The 
plaint makes no mention of any defect in 
the notification, and if it did it would 
not afford ground for declaring the salea 
nullity. l 

The plaintiff can then only succeed upon 
the second part of his case; namely, upon 
the ground that his shares in the two 
villages mentioned in the plaint did not 
pass at the sale to Nathuni Narayan. To 
this part of his case section 33 is clearly 
not a bar; and the learned District Judge 


fell into error in summarily dismissing 
the entire suit. He should have 
determined the question raised by the 


plaintiff as to.what passed at the sale. All 
the materials for the decision of this ques- 
tion, however, have been placed before us. 
The matter has been argued fer two days 
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and we propose to determine the question 
ourselves. 

Before proceeding to enter into details 
of the evidence as to what passed at the 
sale, it is desirable to begin with a short 
explanation of certain matters involved. 

The first point is that under the Revenue 
Sales Act nothing can be sold which is 
not a revenue-paying estate ora share in 
a revenue-paying estate. If there are 
two descriptions in the sale notification 
the description which purports to state 
the share in the revenue-paying estate 
will, therefore, be the dominant description. 

The second point upon which some ex- 
planation is desirable is the use of the 
word “mal” in the papers I shall have 
to consider, Under sections 10 and 11 
of the Sales Act and section 70, Land 
Registration Act, a sharer in a joint estate, 
who desires fo pay his share of the 
revenue separately, may apply to the Col- 
lector specifying the interest held by him 
in the estate, and the share of the revenue 
payable on account of it. The Collector 
then causes to be made a general publica- 
tion of the fact of this application; and 
if no objection is made by any other co- 
sharer, the Collector opens a separate 
account with the applicant and credits 
separately to his share all payments made 


by him. The residvary share of the 
estate after’ éxcluding ‘these separate 
accounts is called the ‘“¢jmal’’ share. “Ijmal” 


is the vernacular term which represents 
the term residuary share. The word has 
for years been recognised in Bihar. The 
word is used in,that sense inthe plaint 
by the plaintiff himself and the meaning 
was not questioned before us in argument. 
In the case reported as Ravaneshwar Prasad 
Singh v, Baijnath Ram Goenka (1) the 
Privy Council say “Residue, commonly 
called the mal or joint share.” Ijmal” 
means joint and the word means that por- 
tion of the estate, the proprietors of which 
remain jointly liable for the land revenue 
after excluding the proprietors who pay 
separately. “Ijmal’ is a perfectly definite 


(1) 28 Ind. Cas. 699; 42 O. 897 at p, 908; 2 L. W. 
856; 19 U. W. N. 481; 17 M. L. T. 821; 210, L, J. 412; 
13 A. L. J. 501; 28 M. L. J. 583; 17 Bom. L. R. 442; 
(19J5) M. w. ¥. 559; 42 I. A. 79 (P. 0.). 
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thing. lt is the right of the proprietors 
who have not separated, stated in the 
term of a share of the Tauzi number. A 
purchaser of the 7jmali share takes the 
estate and can oust every interest which 
is not covered by a separate account and 
which is not excluded for that reason under 
section 13 from the sale. It is important 
to notice two matters in this connection. 
The first is that Government is interested 
only in obtaining the revenue and is not 
responsible for the statements of the applica- 
tions for separate accounts as to the extent of 
the interest held by each in the estate; and 
next that in an estate where several separate 
accounts bave been opened, some in res- 
pect of specific portions of the estate 
under section 11, Revenue Sales Act, some 
in respect of shares in specific portions 
under section 70, Land Registration Act, 
1876, and some in respect of shares in the 
estate held in joint tenancy, it may be 
difficult, even if the interests have been ac- 
gurately stated, to specify in detail what 
the ““jmal” share consists, of. It is, there- 
fore, a very common practice to describe . 
the interests of the -proprietors who have 
remained jointly liable for revenue simply 
by the word “zjmal” (residuary share) 
without any specification in detail, it being 
understood that the proportion which the 
“ijmal™ share bears to the entire estate is 
sufficiently indicated by stating the proportion 
of the revenue shown to be payable for 
the “¿jmal? share. This procedure is 
what was criginally contemplated by the 
Act of 1859. It has been held by the 
Calcutta High Court to bea sufficient com- 
pliance with the law where the separate 
accounts have all been opened in respect of 
shares of the estate held in joint tenancy: Ram 
Narain Roer y. Mahabir Pershad Singh (2', 
Dilehand Mahto v, Baijnath Singh (3), 
Ismail Khan y. Abdul Aziz Khan (4). 


The practice has been said to be material- 
ly irregular where the separate accounts 
have been opened in respect of specific 
portions of the estate under section 11 of 
the Revenne Sales Actor in respect of shares 
in specific portions under section 70 of the 


(2) 13 C. 208; 6 Ind, Dec. (xN. s.) 638. 
(2) 8 C. W. N. 337. a ° 
(4) 82 C. 509; 9 0. W. N. 848; 1 C. L. J. 91,. 4 
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Land Registration Act: Nibaran Chandra 
Chowdhry v. Chiranjib Prasad Bose (5). 

The third matter npoti which some pre- 
liminary explanation is desirable ‘relates to 
the list of villages or shares in villages, 
which appears in the sale proclamation. 
The first point to notice is that the Act of 
1859 does not require a village list to be 
given. What the Act of 1859 did require 
was a notice under section 13 that the 
separate accounts would be excluded from 
the sale. Originally this was done by giving 
the details of the separate accounts and say- 
ing they were excluded. After 1878 when 
more complete lists of the villages in each 
tauzi number had been obtained, section 13 
was sometimes complied with by deducting 
the separate accounts from the estate list and 
giving a list of villages in the residuary 
share. The Act of 1859 could not have 
required village lists, for applicants for 
separate accounts were not required to base 
their applications on’ village lists till section 
69, Act VII of 1876. It is well to remem- 
ber that the revenue unit in Bengal common- 
ly described by a tauzi number has no direct 
connection with any village unit. It signifies 
merely that a separate engagement was made 
in the 18th century for the payment of the 
land revenue in respect of the land or lands 
designated by the tauzi number. The tauzi 
number may be a piece of land.partly im 
one village and partly in another or it may 
contain several villages. In 1795 and in 
1800 an attempt was mmde to prepare lists 
of villages and to show which village or 
which portion of a village belonged to which 
tauzi number. This attempt proved abor- 
tive and anything like complete lists of 
villages were not obtained till fifty years 
later after the revenue survey and if was 
not till the Act of 1876 that an applicant 
for a separate account was bound to refer 
to the entries in the lists of villages. 

The fourth matter which should be men- 
tioned here is that it is possible for the 
Government to say what revenue is payable 
in respect of an “imal” share; but it is not 
possible to say what revenue is payable for 
an undivided portion of the 7¢jmal share or 
to say thatthere were arrears of revenue due 
from a particular portion of the ijmal share. 
With these preliminary considerations in 


m 9 
e (5) 32 C. 542; 9 0. W. N. 487. 
* 2 


INDIAN CASES. 17 


mind, I propose to deal with the details of 
the evidence as to what passed at the sale. 

The first matter we have to consider is the 
notification under sestions 6 and 13 of the 
Act. This purports to be a notification de- 
glaring that the share is tobe sold. In the 
headings of this form, the meaning of the 
word “share,” it must be carefully remem- 
bered, can only mean a share in the tauzi 
number. It cannot mean a share in any 
village or villages in respect of which a 
complete separate account has not been 
opened, for such a share cannot be sold 
under the Act. In columns 7 and 9 of this 
form the sudder jama of (4.e., revenue payable 
for) the share, and the arrears due from 
the share, are to be entered. As I have 
said, it is not possible to say what the 
sudder jama of an undivided portion of the 
imal share (such as a village or share of 
a village) is or that arrears of revenue are 
due from suchan undivided portion. So far 
as the entries in columns 7 and 9 are con- 
cerned, therefore, it is impossible to say 
that it was intended, or that anybody un- 
derstood, that anything less than the #jmal 
share was to be put up for sale. 

Then we have the entry required by section 
13 of the Act to the effect that other shares, 
except those stated above, will be excluded. 
This can only mean shares in the tauzi 
number other than the mal share and 
can have no reference to shares of villages 
in respect of which completeseparate accounts 
have not been opened. 


Then we come to column 5, the heading 
of which is: “If only a share is to be sold, 
specification of such share or shares,” 
Again I say “share” can only mean a 
separate account or a residuary share. Under 
this heading occurs the word “ijmal” or 
residuary share. This word, as I have tried 
to show above, is a description in itself 
which includes and denotes the entira 
subject-matter. Then follows a list of some 
35 villages with specification of the share 
in each village. In this long list the name 
of oue of the villages, a share in which is 
claimed by the plaintiff, anda portion of 
the share claimed by him in another vil- 
lage are omitted. I have been asked to hold 
that the dominant description in this no- 
tification is this list of shares in the villages 
and that the word “mal” (residuary share) 


~ 


“ tion, 


18 
KRISHNA DAYAL GIR V. ABDUL GAFFUR, 


which occurs at the top of the column 
was not an independent description of the 
property but is intended to indicate merely 
that each of these shares of the villages 
which stand below is in the zjmal share, 
[am entirely unable to accept this conten- 
The contention is inconsistant with 
the object of the revenue sale notifeation. 
It is inconsistent with the entries in columns 
7 and 9; it is inconsistent with the only 
possible meaning which can be attached to 
the word “share” in the heading of the 
column 5 under notice; it is inconsistent with 
the meaning of the word “ijmal;” and it 
was not the meaning which was attributed 
to this notification in the second paragraph 
of the plaint. I am equally unable to accept 


“the other suggestion which was offered: viz í 


' from 


that the omission of these two villages 
from the long list of villages was intended 
to restrict the sale to the villages mentioned; 
and that the intention was to exclude 
the sale of the ijmal the sharers 
in these two villages omitted. In addition 
to the consideratious above set forth tha 
prepouderence of probability is all in favour 
of the omissicns being due to mistake 
and not to intention. For preparing the 
list of shares in the villages in the ijmal 
share the Collector’s Office has no state- 
ment to go upon. The village list for 
the «mal share has to be arrived at by 
numerous deductions from the lists of 
shares in villages submitted by the holders 
of the various separate accounts and when 
the villages number 39 oscasional mistakes 
will occur. It must be carefully borne in 
mind, moreover, that I am not concerned 
now with the question whether the notice 
was sufficiently definite and slear to induce 
likely bidders to come and bid at the 
sale. That is an independent question, 
which, the Privy Council haye recently 
held, depends upon the facts of each 
case. As I have pointed out earlier in 
this judgment, I am not concerned in the 
present case with any imperfestion of 
description, for a suit upon that ground 
is barred by section 33. I am concerned 
only’ with the question what was in fact 
described, however imperfectly, T am of 


opinion that the dominant description was 


the word mal coupled with the proportion 
of the revenus ghown to be payable for 
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the ijmal share. This purports to state 
the share in the fauzz number and, 
therefore, must be taken to be the dominant 
description in perference to a mere list of 
shares in villages which dves not purport to 
state the share in the faust number. If 
the description was irregular ib was none- 
theless dominant. The origin of this list 
of villages is the requirement of section 13 
that notice of the intention to exclude the 
separate accounts must be given. The 
accidental omission of two shares in villages 
does not deter me fram holding that the 
entire mal share was notified for sale. 

The- interpretation which I have put 
upon the notification is confirmed by the 
next step in these proceedings. The next 
paper in this case is a declaration by the 
Collector to the effect that no bid having 
been made for the share exposed to sale, 
the share being referred to by the simple 
word “imal? nothing more or less—he 
(the Collector) would put up for sale the 
entire estate unless the other co-sharers, 
or one or more of them, were willing to 
purchase the share in arrear by paying 
within 10 days the whole arrear due 
from such share. As I have pointed out 
more than once, it is not possible to say 
that a mere list of shares in villages is 
a share in arrear. It can only be possible 
to speak of “a share in arrear” in respect 
of a share of the entire tauzi number for 
which a separate account has been opened 
or which constitugfes a residuary share. 
There can be no doubt, therefore, that this 
paper confirms the interpretation which I 
have placed upon the notification under 
section 6; and as it is nothing more, nor 
less, than an offer of the mal share, it 
follows that the entire mal share was 
offered for sale to the co-sharers. There- 
after there was a report by the office to 
the effect that two of the oo-sharers were 
willing to purchase the «mat share. Of 
these two, the office recommended 
the offer made by Natkuni Narayan and 
his offer was accepted by a formal order 
made by the Collector on the 15th of 
June 1911. It appears to me that what 
was offered, sold and purchased was the 
entire 2jmal shave, 

Incidentally these papers place beyond 


doubt the meaning of the word emah”, 
| 
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and can certainly be-referred to for that 
purpose, l 

Thereafter, the Collecġor gave Natbuni 
Narayan a sale-certificate signed by him; 
and he caused possession to be delivered, 
and here we come to the first and only 
difisulty in the case. In the list of 
villages given in the sale-certifisate some 
13 shares of villages were omitted. But 
the sale-certilicate is only one of the 
pieces or bits of evidence from which 
the Court is to infer what passed at 
the sale. In the presence of what appears 
to me to be conclusive evidence as to 
what passed at the sale, I am not disposed 
to attach much importance to the sale- 
certificate. Moreover, we find that possession 
was actually delivered of the entire mal 
share, and the sale-certificate was amended 
by the Collector himself so as to inclade 
the plaintiffs shares, It is true. that 
the amendment was made after the institu- 
tion of the present suit, but that does 
not make any material difference. Some 
reference has been made to the difference 
between the amount of the arrears as shown 
in the sale notification and that shown in 
the sale certificate. It appears from the 
office report to the Collector that the 
amount entered in the sale notification 
was probably a mistake; or the office 
report may be a mistake. However that 
may be, the office reported that at the 
time of the notification for sale the arrear 
due was the amount which was paid by 
the purchaser and which was shown 
in the sale-certificate. The office report 
makes it quite clear at any rate that there 
was no alteration in the amount of the 
arrear such as to suggest an alteration 
in the property between the time of the 


notification for sale and the time when 
Nathuni Narayan purchased. 
Upon the point of imperfection it is 


worthwhile to note that for the purpose 
of an offer to the co-sharers 
word “ijma? was obviously a sufficient 
description, for ex hypothest they all knew 
exactly what the «mal share was for 
they or their predecessors had all assented 
to the separation of the accounts. 

I may repeat that the mal is a perfectly 
definite thing. It is the rights of the 
propriejors who have not opened separate 
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accounts stated in the terms of a share 
in the fauz? number. A purchaserof the 
timal share purchases the right to take 
possession of the estate and to oust all 
interests not covered by separate accounts. 


1 have not referred to the cases upon the 
subject of imperfection of description. These 
cases all say thatin order to set aside the 
sale if must be proved thatthe imperfection 
had an adverse effect on the bidding. The 
assumption, therefore, in every such case 
is that the deseription was in fact sufficient 
to convey the property and that in the 
absence of proof that bidding was affected, 
the sale must stand. The case principally 
relied upon in this connection is the case 
of Ravaneshwar Prasad Singh v. Baignath 
Ram Goenka (1). In that case the revenue 
paying estate involved was itself a share, 
a lö annas 6-dams share of a mahal named 
Bisthozari which included as many as 360 
villages. The zjmal share in the estate 
was put up for sale, the specification 
being described, in the terms of the judg- 
ment of the Privy Council, as follows:— 
“{jmali share which cannot be specified 
excluding the separate accounts.” The 
separate accounts numbered as many as 
148 and the sale notification stated that 
“the tjmali share could not be particularised 
owing to separate accounts having been 
opened.” Their Lordships of the Privy 
Council decided that the specification was not 
sufficiently definite and clear to induce likely 
buyers to come and bid at the sale. They 
went on to find that in consequence of the 
irregularity in the sale notification the sale 
fetched only one-third of the value of the 
property. They accordingly set aside the 
sale. I would note in respect of this 
decision, first, that the facts of that case 
were very peculiar and it was decided on 
its peculiar fasts alone. The second point 
to notice is that their Lordships expressly 
refrained from dissenting from any of the 
rulings which had been sited before them. 


They say merely that these rulings give 
no assistance and that each case must 
depend on its own particular facts. The 


third point to notice is that although it 
had been contended on behalf of the 
appellant that the defects in the notifica- 
tion were such as by themselves to entirely 
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nullify the sale, yet ‘their . Lordships say 
‘that.it ‘is necessary to go into the further 
question whether substantial injury had 
‘been. caused by the defects. They point 
out expressly that no sale shall be set 
aside unless the plaintiff proves that he has 
sustained substantial injury by reason of 
the defect. It is, therefore, clear that if 
their Lordships had been unable to hold 
that inadequacy of price had resulted from 
the insufficiency of the specification they 
would have held that the description was 
snough to convey the «mal share to the 
purchaser, In the case before us the defects 
in -the. description are of nothing like the 
game significance. It is‘ a case merely of 
minor omission due to carelessness. To 
calculate the details of the mal share in 
the. -Privy Council. case might have involved 
some 50,000 items of figures. 

Ja it conceivable that if mistakes even 
to ibe extent of 4 per cent., as in the 
present case, had been made, their Lordships 
would have held that the question what 
passsed at the sale would have been affected? 
I am of opinion that the case referred to 
affords no authority for holding tkat in the 
present instance the description was nob 
‘such as. to have conveyed the entire mal 
share to: the purchasers if the notification 
under section 6 had resulted in a sale, 
Their Lordships had to do with the ques- 


tion. whether the property had been 
sufficiently notified. What I have to 
determine is whether it was notified at 


all, a very different matter. 


Bearing in mind that when the Act of 
1859 was passed there were no complete 
lists of the villages in each. tauz: number, 
the Act itself seems to have contemplated 
that a residuary share should be notified 


` for sale under section 6 in the following. 


manner:— 
Firstly by stating simply: ‘“Residuary 
share” (ijmal) and then by setting out 


under. section 13 in detail every share, 
whether consisting of an undivided share 
or of a specific portion of the estate in 
respect of, which a separate account had 
been issued, and stating that these were 
excluded from the sale. Supposing that in 
giving the . list of excluded separate accounts 
under section 13 a mistake of detail was 
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made, would that entirely vitiate the sale? 
I am of opinion that it would not and 
that it would merely be am irregularity for 
which a sale could be set aside by a suit 
brought within the limitations of section 
33. As a result of the Land Registration 
Act, 1876, and of the recent rulings since 
1905, the Collector when putting up an 
amale share to sale ought now to set out 
all the details of the interest of which the 
share consists. Can I say thatthe result of 
this is that if mistakes are made of detail, a 
notification under section 6 would-be bad and 
the sale would be vitiated. I am of opinion 
that this cannot and ought not to be held. 
Where a bona fide attempt has been made 
to describe the malı share for sale for 
the purposes of the notification under ses- 
tion 6, I am of opinion that the sale 
should not be held to be yoid and that the 
mistakes should be treated as irregularities 
which may form the basis of a suit within the 
limitations of ‘section’ 33 of the Act. The 
question of nullity or no nullity should, in my 
opinion, be determined by reference only to 
the meaning of sections 6 and 13 of the 
Act of 1859 in the years in which the Act 
were passed and not to the rulings under 
section 38, which did nof arrive at their. 
present stege till fifty years later. 

The result is that I hold that the plain- 
tiff’s shares in these two villages, which 
admittedly formed part of the mal share, 
were conveyed at the sale which affected 
the entire zjmal share; and, therefore, the 
plaintiff has no title. I would accordingly 
dismiss this suit with costs in all Courts. 

I understand that my learned colleagues 
will deliver judgments to the contrary 
effect. 

The divergence of opinion can be stated 
in a few words: (a) In my view a sale 
cannot be held to be void merely on the ground 
that the notification under section 6 was 
not prepared in strist accordance with the 
rulings. If a sale could be held to. 
be void on that ground section 33 of the 
Act would be rendered of no. effect, 

(b) The word “imal? has for many 
years been accepted in Bihar.as the verna- 
cular equivalent of the residuary share 
contemplated by the Revenne Sales Act. 
This use of the word was recognized by 
the Privy Council’ in the judgnfent Js 
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have cited. The plaintiff himself uses 
the word in that sense in the plaint and 
the meaning was not qtestioned in argu- 
ment before us and has never been doubted. 
The word is never used for the residue 
of a separate account. 

(c) Cases on Wills or private Conveyances 
are unsafe guides to the interpretation of 
an offer to sell under. stautory powers, 
In the interpretation of a Civil Court sale 
the dominant consideration is the nature of 
the suit. In interpreting a statutory sale 
the dominant consideration will be the 
nature of the statutory proceedings. The 
policy of the law does not require the 
Courts to scrutinize the proceedings of a 
statutory sale with a view to defeat them. 
On the contrary every reasonable intendment 


will be made in their favour so as to 
secure, if possible, the object they were 
intended to accomplish. The notification 


should be construed as applying to the 


property which should have been notified 
unless to su construe the notification is 
to do violence to its terms. 


The appeal will be determined in accord- 
ance with the opinion of my colleagues. 

Mouutck, J.—-The plaintiff alleges that 
he was proprietor of an eight-anna share 
in Mauzah Khaira Kburd and of an eight- 
anna share in Mauzah Sao Khurd, -situated 
within Mahal Khbaira bearing Touzi No. 
4601, the sadr jama of the entire mahal 
being Rs. 5,281-12 0; that after the opening 
of several separate accounts in the said 
“mahal, an tjmal share was formed com- 


‘prising many muuzahs, in whick were included 


the above two mavuzahs belonging to the 
plaintiff; that the said «mal share was 
advertised for sale for arrears of Government 
Revenue due up to the March kist of 
1911, and that as a sufficient bid was 
not offered proceedings under section 14 
of Act XI of 1859 were taken with the 
result that defendant No. 2, one of the 
recorded proprietors of the estate, purchased 
on the 15th of June 1911 for a consideration 
of Rr. 226-3-9 the shares’'of all the 


proprietors of the ijmal mahal save and 


except that of the plaintiff, 

I have used the words “jamal, ‘ij mal 
share’ and. ‘ijmal mahal,” because they have 
been so used * ‘by ‘the plaintiff in his plaint, 
But in my view the use of these expressions 
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does not imply an admission that the 
residuary share in the estate was in fact 
sold, 

The plaintiff accordingly sues for a 
declaration that the sale was illegal and 
contrary to law and that the auction- 
purchaser and his assignee No. 1 acquired 
no title to the eight-anna share of Mauzah 
Khaira Khurd and eight-anna share of Mauzah 
Sao Khurd and the plaintiff prays for re- 
covery of possession and mesne profits. 


The Subordinate Judge framed the follow- 
ing 1ssues:-— 

(1) Is the suit maintainable in its present 
form? 

(2) Is the suit barred under section 33 of 
the Revenue Sale Law, plaintiff not having 
appealed within the 60 days of the sale to the 
Commissioner? 

(3) Had the plaintiff any right, title or 
interest in the disputed property at the time 
of the revenue gale? 

(4) Is the plaintiff entitled to maintain 
the suit? 

(5) Was the revenue sale brought about 
by the fraud of defendant No. 2? 

(6: Is the revenue sale fit to be set aside? 

(7) Is the suit bad for defect of parties? 

(£) Can the sale in question and the kobala, 
dated 9th July 1911, executed by defendant 
No. 2 in-favonr of defendant No. 1 affect the 
plaintiff's share in the property in suit? What 
passed by the sale? 

(9) Is the -plaintif entitled to recover 
possession of the properties in suit? 

(10) Whether the plaintiff is entitled” to 
mesne profits? If s0, how much? an 


The Subordinate Judge found that “the 
suit was barred by limitation and, therefore, 
liable to dismissal. He also found that the 
sale notification published under section 6, 
Act XI of 1859, which enumerates 35 mouzahs 
or shares of mouzahs was defective in omitting 
all mention of Mouzah Sao Khurd and in 


describing the share of the defaulters’ in 


Khaira Khurd to be two annas three pies 
instead of eight annas, but that this defect 
did not constitute a contravention of the law 
and that the description of the defaulting 
shares was insufficient. He acsordingly 
dismissed the suit. i 


In appeal the learned District Judge con- 
sidered only the point of limitation and djs- 
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missed the suit on the ground that as the 
plaintiff was required under section 33 of 
Act XI of 1859 to appeal to the Commissioner 
before the sale could be set aside and as 
under section 2, Act VII B.C. of 1868, 
the time for appeal expired on the 60th day 
after the sale and as the plaintiff's appeal was 
in fact lodged before the Commissioner 
long afterwards, namely, on the 22nd of 
December 1911, the appeal was clearly out of 
time. The learned District Judge appears 
to be of opinion that the appeal was, there- 
fore, not a proper appeal and that the present 
suit, which was brought on the 23rd May 
1912, is under section 33 of Act XI of 1859 
not maintainable. 

The plaintiff now prefers this second appeal 
on the ground that the learned District 
Judge is wrong in holding that his suit 
is barred by limitation. 

If the plaintiff’s share in the two mouzahs 
in question did not pass by the sale, clearly 
the bar of limitation would not apply. The 
plaintiff was not called upon to appeal to the 
Commissioner to set aside a sale in respect of 
property which had rotin fact been sold and 
the provisions of section 33, which require 
that there shall bea properly framed appeal 
preferred to the Commissioner before a suit 
for setting aside the sale and for recovery of 
pogsession can be entertained, obviously do 
not apply. If, therefore, the plaintiff can 
make good the position that his properties 
were not sold by the revenue sale of the 
15th June 1911, the suit is within time. 


In order to determine whether or not the 
plaintiff’s contention is correct, ib is necessary 
to.refer, first of all, to the sale notification. 


In column 1 of the notification is the tauzi 


nuw ber. 

In column 2 is the name of the mahal and 
pergannah. 

In column 8 is the sadr jama of the whole 
estate. 

Column 4, the heading of which is ‘whe- 
ther the whole estate is to be sold,’ is blank. 

The heading of column 5 runs thus:—'If 
only a sbare is to be sold apecification of 
such sbare: is shown.’ This column is 
filled in as follows:—'fhe word ‘ijmal’ 
appears first. Then follows a list of shares 
in 38 villages enumerated by name. 

Column 6, the heading cf which reqnires 
the nameseof the proprietors cf the property 
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to be sold, shows the entry—Mahabir Lal and 
others. 6 , 

The heading of column 7 is: If only a 
share is to be sold, the amount of the 
sadr jama of such share.” It shows the entry 
of Rs, 685-11-0. 

Column 8 is blank, and column 9 the 
heading of which is: ‘If only a share is to be 
sold, the arrears due for it,’ shows the entry 
of Rs. 276-10-9. 

At the bottom of the notification is an 
entry in the following words— other shares 
except those above stated will be ex- 
eluded.” i 

It ig admitted that in the list of villages 
the Collector should have included an 
eight-anna share of Sao Khurd and an 
additional five-annas nine-pies share of Khaira 
K hurd. 

The question is whether notwithstanding 
these omissions the whole share in default 
must be taken to have been advertised for 
sale. 


It is now settled law that if the noti- 
fication under section 6, Act Xf of 1859, 
is not according to law, but nevertheless a 
sale is held, that sale is void and a nullity 
for want of jurisdiction. It is immaterial 
whether notices under sections 5 and 7 are 
issued or not, but the authorities are 
unanimous that the notice under section 6 
must be prepared and issued in accordance 
with law. Defects in service can be cured by 
section 8 of Act V&l B. C. of 1868, but if the 
contents of the notice are not such as the 
law demands then the matter strikes at 
the root of the Collector’s jurisdiction and 
the sale is null and void. If, therefore, 
the omission to mention the plaintiff's 
entire share in Sao Khurd and part of 
his share in Khaira Khurd has resulted 
in the advertisement of a share less than 
the share in default, then the notice 
is contrary to the provisions of Act XI 
of 1859 inaamuch as the unit in arrear 
haa been split up by the Collector and 
something less than that unit has been 
offered for sale. On behalf of the re- 
spondents on the other hand, it is urged 
that this omission is nothing but a mere 
defect in description and that in fact the 
whole share in arrear was properly adverti-ed 
by the Colleetnr. os ° 

The question, therefore, is in the first 
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instance, how should we interpret the sale 
notification? On behalf of the respondent 
the learned Counsel urges that the domi- 
nant description is contained in the word 
mal, in column 5 and that the subsequent 
insorrect enumeration of the mouzahs is an 
erroneous description which will be rejected 
on the maxim falsa demonstratio non nocel 
cum decarpore constat, (a false descripticn 
will not burt when it co exists with the 
subject itself), and he relies upon West v. 
Lawday (6), in which Lord Westbury held 
that “Where some subject-matter is devised 
asfa whole under a denomination which 
is applicable to the entire land and then the 
words of description that include and denote 
the entire subject-matter are followed by words 
which are added on the principle of enumera- 
tion, but do not completely enumerate and 
exhaust all the particulars which are com- 
prehended and included within the antece- 
dent, universal, or generic denomination, then 
„ntho entirety which has been expressly 
and definitely given shall not be prejudiced 
by an imperfect and inaccurate enumeration 
of the particulars of the specific gift,” 

In my opinion this maxim is not applicable 
to the present case. I think the particular 
notification which we have to construe 
falls within that class of documents 
which was the subject of Brocket, In re; 
Dawes v. Miller (7). In that cane, Joyce, J., 
reviewed all the authorities ineluding Hest v. 
v. Lawday (6), and made the following ob- 
servations regarding tle rule laid down by 
Lord Westbury:— 


“Now, notwithstanding thie, L think, I may 
say that there is certainly no rule that in 
a Will where there are two complete descrip- 
tions, the former shall prevail over the 
latter, and [ cannot think that Lord West- 
bury meant to lay down positively that in a 
Will where you have once got a complete 
description of a subject-matter in general 
and collective terms, every or any subsequent 
enumeration of particulars must necessarily 
be rejected if it do not include each and every 
item of the particulars, which would be in- 
eluded in the first or general designation 
standing by itself,” f 


(6) (1865) 11 H. L. C. 875;13 O T. 171; 1L B. R. 
1378; 145 R. R. 238. 


(7} (1908) 1 Ch. 185; 77 L. J. Ch. 245; 97 L. T. 
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In West v. Lawday (6), the words of the 
testator were as follows:— 

“Being possessed of a lease for lives, 
renewable for ever, of certain lands in tlre 
country of Kerry, in Ireland, which said 
lands are denominated Bailydowney, Clyney, 
and Farranaspid, all situate in the parish of 
Adahoa, in the said country of Kerry.....I do, 
therefore, require that the aforesaid lands 
should, as soon as after my decease as pos- 
sible, be sold.” 

It appeared that some lands called groyne 
were included in the lease and the question 
was whether those lands had passed by the 
devise or not. The Court held that the 
dominant description being contained in the 
words “being possessed of a lease for lives, 
renewable for ever,” the omission of groyne 
was only a matter of imperfect enumeration 
of particulars. On the other hand in 
Brocket, In re; Dawes v. Miller (7), the dis- 
puted words were as follows:— 


“I devise the real estate to which | 
under the codicil to the Will of my late 
father Stanes Brocket Brocket, Esq., became 
entitled upon the death of Sarah Chamber- 
layne, widow of my late uncle General 
Chamberlayne deceased, namely, the residence 
known as Orford House in the parish of 
Oakley in the said County of Hasex and lands 
and hereditaments in the parishes of Oakley, 
Stanstead, Montfitebett and Henham in 
the same county, etc.”. The question was 
whether a property in London, named No. 1, 
Hare Court, which was subsequently found 
to be covered by the codicil to the Will of 
Stanes Brosket Brocket above referred to 
and to which the testatrix became entitl- 
ed, passed under the devise together 
with the properties in the parish of Oakley 
in Hasex. There was no evidence to show 
that the testatrix was at all aware that she 
had any title in this property. Joyes, d., 
held that the specification was analogous to 
the spesification contained in a conveyance by 
echedale or plan and was not merely an im- 
perfect enumeraticn of the properties intend. 
ed to be devised. In other words the speci- 
fication by name and locality free from all 
ambiguity constitated the leading deserip- 
tion and that 1. Hare Court, did not pass by 
the specific devise. 

Now what is the position here? The list 
of monzah: as it stands in the sale notification 

+ 6 
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is perfectly self-contained and clear. There 
is no latent ambiguity at all. Supposing 
the word ‘ijmal’ did not ocour atthe top, 
the notification would in clear and 
unequivocal terms constitute an attach- 
ment of the particular property enume- 
rated in this list and the note that 
other shares except those stated above 
would be excluded would merely signify 
that there were some separate accounts, 
which were being excluded from sale. The 
sadar jama in column 7 and the arrear in 
solumn 9 would merely indicate that they 
referred to a share in the estate comprising 
the particular property set out in this list. 
Section 10, Act XI of 1859, permits a re- 
corded sharer of a joint estate held in com- 
mon tenancy to open a separate account with 
the Collector in respect of his joint undivided 
share. Section 11 permits a recorded sharer 
-whose share consists of the entire area of a 
specific portion of a land of the estate to 
open a separate account in respect of that 
specific portion. In other words, it permits 
a recorded sharer who has obtained a 
distinct portion of the estate within 
a ring fence to open a separate 
account, Section 70 of the Land Registra- 
tion Aot (VII B. C. of 1876) goes further 
and permits a proprietor who is recored as 
a proprietor of an undivided interest held 
in common tenancy -in any specific portion 
of the land of the estate, but not extending 
over the whole estate, to open a separate 
account in respect of this undivided interest. 


Taking the list of villages in the sale 
notification as it stands, it seems to me that 
it might perfectly well denote a share corer- 
ed by an account under section 10 or 11, 
Ast XI of 1859, or sestion 70, Act VII B.O. 
of 1876, and the entries in cloumns 7 and 9 
as well as the note at the bottom of the noti- 
fication would not be inconsistent with euch 
a view. How then does the addition of the 
jmal at the top affect the matter? This 
word is not known either to Act XI of 1859, 
or Act VII B, O. of 1876, nor do I find any 
mention of the, word in the rules published 
by the Board ‘of Revenue in their Sale 
Manual of 1906 and their Land Registration 
Manual of 1909. The Manuals do speak of 
a residuary share, namely, the share that is 
left after excluding all separate accounts in 
the estate, and the direstion ig that us goon 
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asa separate account is opened then part 
passu a separate account for the residuary 
share is also to be opened by the Collector, 
in his Touzt Register. The word ‘imal’ 
means nothing more than joint. It is an 
adjective and not the name of any particular 
thing or part of the estate. It isa relative 
term and has not even the fixity attached 
to the word residuary., 

It is certainly not a name like Whiteacre 
or Blackacre, sor is it an universal or 
general description. It may apply to the 
residue left after excluding all other 
accounts, but it also may apply, when a 
so-sbarer opens a separate account under 
section 70, Act VII B. C. of 1876, in respect 
of his undivided interest ina specific por- 
tion held jointly with other proprietors, to the 
residue of that specific portion which would 
tben be capable of description as the “ajmal’ 
property of the other. co sharers. 


Therefore, the word ‘zjmal’ of itself does 
not materially alter the description con- 
tained in the list of villages in column 5 and 
furnish sufficient material for. holding that 
it deseribes any residuary share at all, let 
alone the residuary share which it was the 
duty of the Collector to sell. 

Indeed in those cases in which the word 
has been sought to be translated as meaning 
‘residua:y share in arrear, the opinion of 
our Courts is that it does not beir any 
definite meaning. In the case of Annada 
Oharan Mukhuti v. Kishori Mohon Rat (8) 
the Court observed af follows:— 


“It is obvious that the term ‘residue’ is a 
relative term only, and that it means what 
is left after excluding from the whole certain 
specific shares and that unless those specific 
stares are stated, it is impossible for 
intending purehasers to know what is being 
advertised for sale and for what they are 
supposed to be hidding,...and we think that 
the meaning of section 6, Act XI of 1859, 
is clear that the share to be putup for sale 
must be so described that there can be no 
mistake about it. Merely advertising that 
tie ‘residue’ of an estate is to be sold without 
giving further particulars and stating 
what that ‘residue’ is, cannot be considered 
to be a sufficient description of any share 
in that estate.’ In that case separate 


(8) 20. W. N. 479, 
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accounts had been opened under sections 10 
and 11 of Act XI of 1559 and the residue 
, advertised was the residue after excluding 
all the separate accounts. The Court held 
that the description was not a -sufficient 
description of the share in arrear. 

To the same effect is Hem Chandra Chowdhry 

y. Sarat Kamini Dasya (9). The estate in 
this case consisted of four mouzahs and sepa- 
rate accounts were opened under sections 10 
and 11; firstly, in respect of eleven-annas odd in 
two mdauzahs; secondly, of nine annas odd 
inthe 3rd mauzah: and thirdly, of eleven 
annas in the four mauzahs, the remaining share 
of the four mauzahs being left as the 
residue. In the sale notification the 
terms were as follows:— According to Act 
XI .of 1859, the joint share excepting the 
separate shares is to be sold. Save and 
‘except these, all other shares are exempted 
from sale.’ The Court held that the 
description wus not according to law and 
observed as follows:— 

“Looking at this notification of sale, we 
observe that it gave very little or no informa- 
tion to the public, and unless one were to go 
to the Collectorate and look into the records 
there, he could not possibly ascertain what 
was the precise property to be sold, and in 
what villages that property lay.” 

In Amirunessa Khatoon v. Secretary of 

State (10), the point decided was that 
it was not necessary when advertising 
an entire estate to give all the mauwzahs 
comprising it, and in Bam Narain Koer v. 
Mahabir Pershad Singh(2) theshare tobe sold 
was a separate account and the sale noti- 
fication set out the revenue due from it as 
wellas the extent and nature of the other 
separate accounts of the estate and Wilson and 
Porter, JJ., held that it was necessary to 
name the mauzahs comprising the separate 
account and thatthe share to be sold was 
sufficiently described by referring to the 
_ other separate accounts of which the necessary 
particulars had been given. These two last 
mentioned cases do not in any way touch 
the first two, which require that whenever 
a residuary share is sold, the specification 
shall state the mauzahs or shares of mcuzahs 
of which it comprises. i 


(9) 6 C. W. N. 526. 
e (10) a0 C. 63; 13 C. I. R. 181; 5 Ind, Deo, (x. s.) 
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In Ismail Khan vi Abdul Aziz Khan (4), 
the share sold was the residue left after 
the opening of a separate aecount under 
section 10. The notification contained the 
number of the estate, the revenue of the entire 
estate, the revenue of the share to be sold, 
and the arrear in respect of which the sale 
was to be held. What fraction of the entire 
estate this residuary share represented was 
not stated in the notification. The majority 
of the Full Bench declined to decide 
whether Annada Charan Mukhutt vy. Kishori 
Mohon Rai (8) and Hem Ohandra Ohowdhry 
v. Sarat Kamini Dasya (9) were correctly 
decided or whether it was sufficient to 
follow the description accepted in Ram Narain 
Kore v. Mahabir Pershad Singh (2), but held 
that whether in any particular case the speci- 
fication of the share or shares is sufficient or 
not must dgpend on the facts of the oase. 

In Bhawani Koer v. Afzal Hussain (11) the 
ajmal share contained 42 villages whereas 
only 38 villages were enumerated in the 
sale notification and some villages which 
ought not to have been included were 
alleged to have been included, while others 
which ought to have been included were 
said to have been excluded, and the Court 
observed as follows:—- 


“Tf it had been proved as a matter of fact 
that the villages which were excluded were in 
fact part of the ¢jmalz share and if it were 
proved that in fact this list of villages was an 
inaccurate list of what constituted the zjmalz 
share of the mahal, I should have hesitated 
in saying that the notification complied with 
the direction of the law which provides 
that it shall specify the estate or shares 
of estate to be sold. It appears...,... that 
the intention of that section is to erable 
the persons who intend to bid to know what 
it is they are going to purchase. If aga 
matter of fact the list was inaccurate and 
misleading, we should find some difficulty in 
saying that it complied with the provisions of 
that section. Butin this case, we think the 
matter is more or lessof academic interest 
because it has not been proved asa matter of 
fact, or at least onr attention has not been 
drawn to evidence that it was established, that 
these villages excluded did form part of the 
ijmal share of the mahal in question.” 


(11) 34 C, 381; 5 C. L. J. 426, 
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Finally, I some to the decision of the Privy 
Council in Ravaneshwar Prasad Singh v. 
Baijnath Ram Goenka (1). In this case the 
sale notification described the share ta be 
sold as the mal share. Inthe Sth column 
it was stated that the ¿mal share could not 
be specified. <A list of 145 separate accounts 
was attached to the sale notification and it was 
stated in a note that as separate accounts had 
been opened village by village, the zjma/ shares 
could not be particularised except by exclud. 
ing the separate accounts, which were 
given on a seprate piece of paper, It was 
held by the learned - Subordinate Judge 
who tried the case in the first instance 
that the sale was a nullity, because the 
names of -all the mouzahs had not been 
specified. The Collector gave the auction- 
purchaser possession of 44 villages out of 
which only 381 were found to be included 
The High Court of 
Calcutta were of opinion that the notification 
was sufficient and that ifit was not necessary 
to enumerate the mouzahs in respect of an 
entire estate, there was no reason why it was 
necessary to doso in respect of the imal 
share. Reliance was placed before the High 
Court upon certain forms for opening sepa- 
rate aceounts prescribed by the Board of 
Revenue, but the High Court held that 
these forms were not part of Act XI of 
1859 and that they merely contained 
directions which the Collector was required to 
follow as nearly as possible. The High Court 
finally held that the sale was nota nullity. 

It appears from the argument before their 
Lordships of the Privy Council that the 
following cases were placed before them:— 
Hem Ohandra Ohewdhry v. Sarat Kamini 
Darya (9), Ismail Khan v. Abdul Azz 
Khan (4), Amirunessa Khatoon v, Secretary 
of State (10) and Dilchand Makto 
v, Baijnath Singh (3). Their Lordships, 
while accepting the proposition that the 
sufficiency of the notice must depend on 
the circumstances of each case, made the 
following observations:— 


“As already observed, each case must 
depend on its own particular facts. 
What has to be considered is whether 
or not having regard to all the oir- 
cumstances the specifications were snffi- 
ciently distinct and clear to invite likely 
buyers to appear and bid at the sale, 
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It is not enough that they may go 
and obtain the requisite information from 
the Collector’s Office.” 


“In their Lordships opinion the particulars 
in the notice should be snffisient in 
themselves to tell purchasers what they 
are invited to bid for. Their Lordships, 
therefore, have no, hesitation in agreeing 
with the Trial Judge that the notification 
in this connection was insufficient and 
irregular and not in compliance with the 
requirements of the law.” 


In my opinion we are completely bound 
by this authority and as the law now 
standa, whenever a residuary share is 
advertised for sale, the mouzahs comprising 
that share must be correctly described 
by the Collector. Their Lordships declined 
to accept the argument that it was 
auficient to describe the residue by giving 
a specification of the separate accounts. 


If, therefore, the term ‘residuary estate’ 
with the assistance of the information in 
columns 5 to 9 of the notification and 
specification of the separate accounts opened 
in the estate does not in the eye of the 
law convey to intending purchasers what 
they are bidding for, still less does the 
term ‘ijmal’ convey the necessary informa- 
tion. As I have already observed, the 
term only means joint and in the sale 
notification under consideration if wholly 
fails to denote any particular property or 
share of any particular property. As the 
notification stands, IT am unable to say 
whether it means the entire residuary 
estate after excluding the separate accounts 
or the residue left after opening an account 
under section 70 (VII, B. ©. of 1876). 
The word ‘ijma? in my opinion, is not a 
complete and distinct description of a 
subject which would constitute a leading 
description as in West v. Dawday (6) to the 
exclusion of the particulars contained in ` 
the list of villages. From this point of 
view the present case is a etronger one 
than Brocket, In 1e; Dawes y. Miller (7), 
in which there were two descriptions each 
sufficient to describe a different snbject- 
matter. Here the subject-matter described 
by the term ‘jmal’ is uncertain, while the 


subject-matter described by the bst of 


villages is definite and certain, J have rh 
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hesitation in saying that the description 
given in the list of villages must prevail. 
Even if it is held that the term ‘¢mal’ 
is a sufficient description of the entire 
residuary estate in arrear, I am of opinion 
that the list of villages must be regarded 
as an exception or limitation and not a 
confirmation of the general description. T£ 
further authority wére needed I would 
refer to T'ribhovandas Jekisandas v. Krishna. 
ram Kuberram (12). In that case a 
mortgage-deed transferred all the properties 
appertaining to ‘an entire bhag? but it 
was held that the particulars which omitted 
some of the properties comprised therein, 
constituted the leading description. 


` Again in Dwarka Nath v. Aloke Chunder 
Seal (18), it was held that the declaratory 
portion of a sale proclamation conld not 
by itself override the description of “the 
property in the body of the notification, 
although it was argued in that case that 
as the Court had power to sell only the 
tenure itself there arose an irresistible 
presumption in favour of the tenure being 
sold. 

The respondent, however, seeks to sipple- 
ment the sale notification by the other 
evidence in the case, and the law upon 
this point is summarised by Taylor in his 
work on Evidence as follows:—(section 1226) 

(1) “Where ina written instrument the 
description of the person or thing intended 
is applicable with legal certainty to each 
of several subjects, extrinsic evidence, 
including proof of declaration of intention, 
is admissible to establish which of such 
subjects was intended by the author.” 

(2) “If the description of the person or 
thing be particularly applicable and parti» 
cularly inapplicable to each of several 
subjects, though extrinsic evidence of the 
surrounding circumstances may be received 
for the purpose of ascertaining to which 
of such subjects the langnage applies, yet 
evidence of the author’s declaration of 
intention will be inadmissible.” 

(3) “I£ the description be partly correct 
and partly incorrect, and thé correct part 
be sufficient of itself to enable the Court 
to identify .the snbject intended, while 


(18) 18 B. 283; 9 Ind. Dec. (x. s.) 696. 
(13) 90. 641; 4 Tnd. Dec. (N. p } 1076, 
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the correct part is inapplicable to any 
subject, parol evidence will be admissible 
to the same extent as in the last case 
and the instrament will be rendered 
operative by rejecting the erroneous state- 
ments.” 

(4) “If the description be wholly inappli- 
cable to the subject intended or said to be 
intended by it, evidence cannot be received 
to prove whom or what the author really 
intended to describe.” 

(5) “If the language of a written 
instrument, when interpreted according to 


its primary meaning, be insensible with 
reference to extrinsic circumstances, col- 
lateral facts may be restored to, in 


order to show that in some” secondary 
sense of the words, and in which the 
author meant to use them, the instrument 
may have a full effect.” 


Rule 2 corresponds with section 97 of 


the Indian Hvidenece Act while the other 


rules correspond to sections 94, 45 and 
96, with tbe exception that the Indian 
Law admits the anuthor’s declaration of 
intention in all cases. Although the case 
before uz isa second appeal, the construction 
of sale notification is a mixed question of 
law and fact and we are entitled to look at 
the evidence on which the respondents rely, 
Now in support of the contention that the 
sale notification advertised and attached 
the whole residuary share the respondents 
call in aid, firstly, the circumstance that the 
Collector could not under the law have 
sold a part ‘of that share and, secondly, 
his order of the 5th June 1915, 
declaring under section 14 of Act XI 
of 1859 that as there was not a sufficient bid 
for the share advertised to cover the arrear, 
any of the other recorded sharer or sharers 
were at liberty within ten days to purchase 
the share in arrear by paying the whole 
arrear due from such share. It is true that 
we are entitled. to look at all the sireum- 
stances existing at the time of the publica- 
tion of the notification in order to ascertain 
what the Court intended to sell and what 
the purchasers thought was advertised for 
sale. But it is clearly not sufficient to say 
that because the Collector was empowered 
only to sell the unit comprising the residuary 


. Share and that because the presumption of 


everything bsing correctly done applica 
s 2 
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to this case, therefore, we must assume that 


what he did actually advertise and what the © 


public thought that they were buying was 
the residuary share, In my opinion, the 
Collector had, under sections 13 and 14 
of Act XI of 1859, jurisdiction to sell only 
that which he had advertised by the notifi- 
gation under sections 6 and 13 and the 
expression ‘share in arrear’ ‘in his order 
of the 5th June 1915 must be read as 
meaning that which he had advertised in 
the notification under section 6 and no more. 
Mr, Pugh endeavoured to argue that 
even if the Collector -advertised something 
less than the unit in arrear, he corrected 
his error by making a fresh proclamation 
on the 5th June. In -my opinion that 
argument will not avail. The Collector had 
in the 
original notification under section 6. - 


Nor is the position of the respondents 
improved by the Oollestor’s subsequent 
proceeding. He gave the auction-purchaser 
a certificate, first of 25 villages on the 
98th August 1911, altogether omitting 
therefrom Saho Khurd and Khaira Khurd, 
and on the 10th April 1913, that is, about 
a year after the present suit had been 
instituted he made an addition of 8 more 
mauzahs at the instance of the purchasers, 
correctly describing in his amended certifi- 
cate the names of the plaintiff’s mauzahs 
and his interest therein. The word ‘éjmal’ 
does occur in the sale-certificate, but as 
1 have already observed it conveys no 
distinct and specific. meaning; it is important, 
however, to note that even this amended 
certificate does not contain a complete list 
of villages. 

Another circumstance to be noticed is 
that whereas Rs. 276-10-9 is shown in 
column 9 of the sale notise as the arrear 
due against the defaulting share, the arrear 
for which the .share was sold on the 15th 
June 1911 is Rs. 226-3-9. Again while 
the sadar jama in the sale notification 15 
Rs. 685-11-0 in column 8, the sadar jama in 
the sale-certificate is Rs. 519-10-0. 

It may be admitted that the sale-cer- 
tificate is not a certificate of title in the 
case’ of a purchaser under a sale under 
Act XI of 1859, and that the statements 


gontained therein are not conclusive to show . 


what - was offered to and purchased by the 
í $ 
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auction-purchaser. And although in Lalla 
Bissessur Dyal v. Doolar Chand Sahoo (14) the 
Court refused to go into the facts lying 
behind a sale-certificate for the purpose 
of contradicting its terms and held that 
the sale certificate was the best evidence 
of what the auction- purchaser purchased, and 
although in Tantardhard Sing v. Sundar Lal 
Missir (15) and in Barhamdeo Singh v. Ram 
Narain Singh (16) it was explained that 
while you can look at the whole proceeding 
for the purpose of ascertaining what was 
offered for sale and purchased, you cannot 
give evidence for the purpose of contradict- 
ing the terms of your asale-certificate, I 
doubt whether the principles applicable to 
a sale under the Civil Procedure Code are 
also applicable to a revenue sale in which 
the sale-certificate is not the title-deed 
of the purchaser. 

Therefore, taking the two sale certificates, 
the intention of the Collector and all his 
acts down to the th dune 1915 as so 
many items of evidence for the construction 
of the notification, | am not satisfied that 
he did not attach something less than the 
unit in arrear, and that the bidders did 
not think that they were bidding only’ for 
the villages described in column 5. I think, 
therefore, that as he broke up the unit 
and advertised something less, the notifica- 
tion was contrary to law and without 
jurisdiction, and, therefore, the sale on the 
15th June 1911 was also without jurisdie- 
tion. © 


The sale certainly did not pass the 
plaintiff’s eight-annas share in mauzah 
Sao Khurd and his five-annas nine-pies 
share in Khaira Khurd that was omitted 
from the notification; but I go further and ` 
hold that as the whole sale was without 
jurisdiction, the plaintifs two-annas three- 
pies share in Khaira Khurd also did not 
pass. If the other co-sharers of the residu- 
ary share in arrear had joined as plaint- 
iffs, they would have been competent to 


recover their shares also but as they bave 


not done so, we can only declare that the 
sale in respect of the plaintiff’s property, 
namely, eight-annaa share of Khaira Khurd 


(14) 22 W. R. J&L 
(15) 70. L. J. 384, 
(16) 22 Ind. Cas. 280; 19 C. L, J. 182, 
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and Sao Khurd is bad and that he is 
entitled to recover the same. The effect 
of this will be that the plaintiff will be 
‘a co-sharer with the purchaser defendant 
and that the plaintiff and he will be 
jointly liable -for the revenue till a separate 
account is opened. 

* In the view that I take of the law the 
Collector is not required to specify the 
mauzahs when selling an entire estate or a 
separate account, but he is so required 
when selling the residuary share. As the 
word mal does: not convey a sufficiently 
definite meaning, it might possibly be a 
salutary precaution to use the expression 
residuary estate, and to insert a note in 
column 5 stating that if the residuary 
share is found after the sale to contain 
property other than that enumerated in the 
list, that property also will pass by the 
sale. Such a note would not oure the 
irregularity resulting from an omission of 
mauzahs, but it would, Ltake it, have the 
effect of making Kesiduary Estate the 
dominant description and prevent the sale 
from becoming a nullity altogether. The 
sale in such a case would only be set aside 
upon the grounds presoribed i in section ae of 
the Act. 


I have anxiously wadona what the effect: 


of this interpretation of the law will be 
upon the revenue administration. It is 
submitted by Mr. 
will be seriously hampered in the collection 
of arrears and that it “will be almost im- 
possible in practice to bring about the sale of 
residuary shares. In the absence of evidence 
it is not possible for me to speak with any 


direct authority, but I have examined the- 


provisions of the Revenue Sales Act (XI of 
1859), Land Registration Act (VII-B. C. of 
1876) and the registers prepared by Govern- 
ment for administering those Acts, and I do 
not imagine there will be any serious diffi- 
culty. ; 

Register A of revenue-paying estates 
requires that the mauzahs contained in the 
estate should be fully specified. Register OC 
requires that a mauzawar register should 
be kept, Register D requires that an 
intermediate register affecting changes in 
the generaland mauzawar registers should 
Section 30 of the Land Registration 
aict requires co-sharers to give information 
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to the Collector of the establishment of any 
village and Registers 12 and 12A prepared 
under the Land Registration Act require that 
whenever a separate account is opened under 
sections 10 and 11 of Act XI of 1859 or 
section 70 of Act VII B. C. 1876, a specifi- 
cation of the mauzah comprising that separate 
account is to be furnished. There is also 
authority given to the Collector under the 
Land Registration Act to require recorded 
proprietors to furnish whatever information is 
necessary for the correct preparation of the 
registers. Itis always possible, therefore, for 
the Collector to ascertain what villages or 
shares of villages are situated in the residuary 
share. The Collector incurs no responsibi- 
lity in the matter and information is furnished 
at the risk of the recorded proprietors. If 
the Collector correctly describes the residu- 
ary share upon the information given by 
the proprietors, the notification under section 
6 is fully protected. In my opinion, therefore, 
the Courts are not imposing an impossible 
task upon the Collector in requiring 
him to correctly state the mauzahs or 
shares in mauzahs that comprise a residuary 
share offered for sale. 

As the plaintiff, however, contends that 
he is entitled to succeed even if the sale 
is not a nullity, I will examine also that 
position. If the residnuary share passed and 
the share in the list of villages was a 
mere misdescription, then the error could 
only be impeached by an appeal to the 
Commissioner under section. 25 of Act XI 
of 1859 and no suit would lie to set aside 
the sale, unless the ground of irregularity 
was taken before the Commissioner and 
substantial injury has resulted from the 
said irregularity. 


In the present case the appeal to the 
Commissioner was made more than sixty days 
after the sale and was, therefore, barred. 
The appellant asks us to hold that under 
section 5 of the Indian Limitation Act of 
1908, the Commissioner was competent 
to admit the appeal for sufficient cause; 
that till he decides that the cause is not 
sufficient the uppeal cannot cease to be an 
appeal and that having been brought within 
the statutory limit of time from the date 
of the rejection of the appeal by the 
Commissioner, the suit is within time. 
This argument must fail on two grounds 

6 4 
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The first is that a- time-barred appeal is not 
an appeal till it isadmitted for sufficient cause. 
Mir Waziruddin v. Lela Deokt Nandan (17) 
is authority for this proposition. The second 
ground is that section 5 of the Indian Limi- 
tation Act does not apply to Act XI of 1859. 
The matter depends .on the construction 
to be put on section 29 of the Limitation 
Act (IX of 1908), which corresponds to 
section 6 of the Limitation Acb of 1877. 
There has been much conflict upon the 
question whether the general provisions 
contained in sections & and 7 and other 
like sections of the Indian limitation Act 
are applicable to local and special Acta, 
but, in my opinion, the correct rule was 
laid down in Veeramma v. Abbiah (18) and 
Panchkourt Ghosh v. Pran Gopal Mukerjee 
(19). The latter case is important, because 
it relates to the Act now under con- 
sideration and the test therein applied was 
whether the Act was self-contained. As to 
what is a self-contained Act, must depend 
upon the terms of the Act itself, No 
general rule can be laid down, but I take 
it that what is meant is that the enactment 
must either expressly or by implication 
suggest that the general provisions of 
the Indian Limitation Act are not to be 
applied for the purpose of extending the 
shorter periods of limitation prescribed by 
the Act. For instance, it would be impossible 
to hold that the Indian Limitation Act has 
apy application to fiscal Ac‘s, such as those 
dealing with customs and income-tax, In 
my opinion the Revenue Sales Act comes 
within the same category. Even since Regu. 
lation VII of 1799, when a remedy by sale 
of the estate in arrear was first cubstituted 
for the at achment of the person of the 
defaulter, the constant endeavour of the 
Legislature bas been to perfect the machinery 
of Jaw, so that the Government demand 
might be quickly realized and the title of 
auction-purchasers speedily quieted. Their 
Lordships of the Privy Council in Gobinda 
Lal Roy v. Ramjanam Misser (20) cbserved 
that sales for arrears of Government revenue 
were of constant occurrence and anything 


(17) 6U. L, J. 472. 

(18) 18 M. 99; 6 Iud. Dee. (N. 8.) 418. 

(19) 4 Ind. Cas. 70; 13 C. W. N. 518. 

(20) 21 0. 70; 20 I. A. 1653 17 Ind. Jur. 686; 6 Sar. 
P, C. J. 856; 10 Ind, Dec. (x. s.) 679 (P, O.). 
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which impaired the security of the purchasers 
at those sales tended to lower the price 
of the estate put up for sale; that it was, 
therefore, of the utmost importance in the” 
interest of the revenue paying population 
of India that all questions that could arise 
as to the validity of a sale for arrears of 
revenue should be determined speedily, | 

Looking at the scheme of the whole Act I 
have no doubt that it was never intended that 
the periods of limitation therein pressribed 
sbould be extended by the operation of ses- 
tion 5 of the Indian Limitation Act, and I am 
fortified in this view by Amédrunessa Khatoon 
v. Secretary of State (10), where it was held 
that a revenue sale under the Act cannot 
be set aside on the ground of fraud. The 
appeal to the Commissioner, therefore, was 
not an appeal within the meaning of the 
law, and the present suit would be barred 
by limitation. 

But as I have already held that the 
sale was not one under the provisions of 
the Revenue Sales Act, the suit is not 
affested by the provisions which require 
an appeal to the Commissioner. It comes 
under Article 142 of the Limitation Act 
and is within time. 

The learned Counsel for the respondent 
has drawn our attention to the pleading 
in the suit and sontends in the. first place 
that the entire residuary share was sold, 
In my opinion plaints in this country must 
not be too strictly construed and all that 
the plaintiff means here is that a share 
called the ‘tjmal’ share and alleged to 
be the entire residuary estate was advertised 
for sale. That this is sois clear from the 
judgment of the learned Subordinate Judge. 
It is quite clear that at the trial the 
plaintiff raised the contention that the sale 
was a nullity by reason of the attachment 
of something less than the unit in arrear, 
Moreover the point being one of mixed 
law and fact and no additional evidence 
being required it is open to us to deal 
with it in second appeal. 

The rasult, thorafore, is that I would 
allow the appeal and decree the plaintiff's 
suit for recovery of possession. As the 
prayer for mesne profits has not been 
pressed I would not allow the plaintiff 
any mesne profits, The plaintiff is entitled 
to his costs in all Courts, ° 
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Arxinson, J.—It is unnecessary for me 
in this case to refer to the facts generally, 
having regard tc the judgments which bave 
been delivered by my learned colleagues. 
However, I desire to refer to the sale notifica- 
tion issued under section 6 of Act XI of 
1859. Column 5 of that notification con- 
tains a specification of the share of tke pro- 
perty which was offered for sale to satisfy 
the arrears of Government revenue. The 
share of the mahal offered for sale is 
described by the general term “¢jmal”; and 
following this general denomination there 
is a description given of what the ‘¢jmal” 
property comprises, namely, a list of shares 
in 85 villages. In the notification a state- 
ment appears that other shares except those 
stated above will be excluded. The plaintiff 
is the proprietor of an eight-annas share in 
Muuza Sao Khurd and also an eight-annas 
proprietor in the village Khurd. Both these 
villages are situated in the mahal of Khaira 
in the District of Gaya. The shares in 
these two villages to which the plaintiff 
is entitled formed part of the “ijmal” pro- 
perty when the notification under section 6 
was published; but in the description given 
in the specification no reference is made to 
the plaintiff’s eight-annas share in Sao Khurd 
and only a two-annas three-pies share in 
Mauza Khurd was offered for sale. The sale 
notification further states that the sale of the 
property described in the notification. was 
made to satisfy an arrear of Rs. 276-10-9 
in respect of which thp cadar jama is 
Rs. 685 11-0. The sale notified under section 
6 of the Act of 1859 proved abortive; and 

. the Collector subsequently sold the entire 
“ijmali” interest under section 14 on the 
15th of June 1911 and the same was pur- 
chased by defendant No. 1, who subsequently 
transferred his interesi in the property to 
defendant No. 2, 

Mr. Manak contends, first of all, that 
ihe notification published under section 6 of 
the Revenue Sales Act of 1852 was irregu- 
lar; and that the plaintiff is entitled to 
have the sale set aside under section 33 of 
the Act, provided that the plaintiff can prove 
that there was substantial injury caused to 
him by reason of the irregularity complained 
of, the irregularity complained of being a 
misdescription of the property comprised 
in thee “simalı” share. Tor two reasons I 
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al 
am of opinion that the plaintiff is not 
entitled to succeed on this ground. In the 


first place the plaintiff did not appeal to 
the Commissioner within the period of sixty 
days from the date of the sale on the 15th 
of June 1911. An appeal was tiled by the 
plaintiff on the 22nd of December 1911; 
but the same was summarily dismissed as 
being out of time on the 24th of January 
1912. An appeal filed out of time is no 
appeal; aud consequently the plaintiff's right 
to have the sale set asideon the ground of 
irregularity was barred by the special period 
of limitation provided by the Revenue Sales 
Act of 1859, Mr. Manuk admits the 
accuracy of this conclusion; but he argues 
that he is entitled to call to his aid the 
provisions of sestion 5 of the general Limita- 
tion Act of 1908: He argues that if he is 
able to satisfy the Commissioner that he 
had sufficient cause for not presenting his 
appeal withm time, that then the Com- 
missioner would under the general law of 
limitation be entitled to extend the period 
allowed for fling an appeal under the Act of 
1859, so asto make the appeal presented by 
the plaintiff on the 22nd of December /} 911 
witbin time, This argument is erroneous; 
and, in my opinion, quite unsustainable. First 
of all if Mr. Manuk’s argument be correct, 
no application was made to the Commissicner 
under section 5 to extend: the time, even 
if section 5 of the Limitation Act can be 
considered to be applicable to the provisions 
of the special limitation contained in the 
Revenue Sales Act of 1859. The appeal 
was presented out of time, after it had 
become barred under the provisions of section 
25 of that Act. However, in my opinion, it 
would not have been open to the Com- 
missioner to entertain an application under 
section 5 of the Limitation Act soas to “affect 
or alter” the special provisions as to limita- 
tion prescribed Ty the Act of 1859 itself. 
Section 29 of the general Limitation Act 
excludes the applicability of the general 
Limitation Act to any special or local Act 
having a limitation of its own. * There can 
be no doubt that the Revenne Sales Act of 
1859 is a special Act which is applicable to 
the lower provinces of the Bengal Presidency, 
or to what is known as the permanently settl- 
ed districts; and was primarily designed to 
facilitate the recovery and collection of 
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revenue due to Government. Lord Mac- 
naghten, I think, in the case reported as Gobind 
Lal Roy v. Ramjanam Misser (20) gives very 
cogent reasons why the general provisions of 
the Limitation Act should not be held to 
apply to the special provisions of the Act of 
1859. The title of the purchasers acquired 
under a revenue sale should not be exposed 
to the risk and danger of being challenged 
and defeated by any uncertainty of procedure 
under the Reyenue Sales Act. Mr. Justice 
Brett sitting alone in a case reported as 
Panchkourt Ghosh v. Pran Gopal Mukerjee 
(19) so held, on the ground that the 
Revenue Sales Act was a complete Code in 
itself, quite independent of the general law 
of limitation. That decision has never been 
impeached notwithstanding the fact that 
there has been a great conflict of authority 
in India on this point. However, I entirely 
agree with the reasons given by their Lord- 
ships in the case reported as Veeramma v. 
Abbiah (18) in which all the authorities are 
considered; and applying the principle laid 
down by their Lordships in that case, and 
that laid down by Brett, J, in the case to 
which I have referred, I hold thatin the 
present case the general provisions of the 
Limitation Act have ne application what- 
soever to the Revenue Sales Act of 1859. 
Secondly in my opinion, on the first branch 
of Mr. Manuk’s argument the plaintiff's case 
must fail because he has not proved that 
substantial injury has been caused to him by 
reason of the irregularify complained of. 
However, it is unnecessary to further consider 
this aspect of the case having regard to the 
view 1 hold on the question of limitation, 


The second argument put forward by Mr. 
Manuk on behalf of the plaintiff is that the 
sale which was effected by the Collestor on 
the 15th of June 1911 was a nullity; or in the 
alternative that the piaintiff’s property to the 
extent of eight annas share in Mauza Sao. 
Khurd and five annas odd in Mauza Khurd 
did not pass to the defendant No 1 under the 
effected by the Oollector. This 
is the real and vital question in this case; 
and it appears to me that this 
argument must be governed by the answer 
to the question as to what in fact, and in 
law, passed by the sale to the defendant 
on the 15th of June .1911P The answer 
to this question entirely depends upon the 
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construction of the property described and 
offered for sale under the sale notification 
published under section 6. What, therefore, 
did the notification under section 6 offer for 
sale? It is contended that the term “2jmal” 
is a general denomination and description 
of a certain block or piece of land offered 
for sale and is quite capable of being as- 
certained definitely and with certainty, irres- 
pective of the enumeration set out in the 
notification describing the property comprised 
within the “imal.” In fact it is suggested 
that the zjmalz share of a mahal is just 
as much a known fastor as if one was to 
speak or refer to the known entity of the 
lands of Blackacre or Whiteacre. The law, 
I think, with regard to the description of 
property offered for sale, whether it is 
described in general terms or by means of 
a schedule, may be stated as follows:— 
Where the principal words of the descrip- 
tion lack the certainty necessary for the 
rejection of the subordinate description as 
falsa demonstratio, and this subordinate 


‘description can be read as limiting the 


principal description, it should be treated 
accordingly. This was the law laid down 
by Lord-Chelmsford in the case of Slingsby 
v. Grainger (21). And where the principal 
description is in form specific, yet if it lacks 
certainty it will be restricted by the general 
reference to the words of description: In 
re Seal, Seal v. Taylor (22). Ifthe principal 
or general description of a property is fol- 
lowed by a schedwle of the property som- 
prised in that description, then only that 
which is comprised in the schedule will pass: 
Barton v. Dawes (28) and Cort v. Sagar 
(24). The dictum of Lord Westbury in 
West v, Lawday (6) is primarily applicable 
only to the construction of Wills. In Brocket, 
In re, Dawes v. Miller (7), Mr. Justice Joyce 
considered the principle enunciated by Lord 
Westbury and he says:— Notwithstanding 
this, I think, I may say that there is 
certainly no rule that in a Will where 
there are two complete descriptions, the 


(21) (1859) 7 H. L. C. 273; 28 L. J. Ch. 616; 6 Jur. 
(x. 5.) L111; 11 E. R. 109; 115 R. R. 146. 

(22) (1894) 1 Ch. 316; 63 L. J. Ch. 275; 70 L.'T. 329, 

(28) (1850) 10 C. B. 261; 19 L. J. C. P. 802; 138 E. 
R. 106; 84 R. R. 562. 

(24) (1858) 3 H. & N. 370; 27 L. J. Ex, 87% 117 Rə 
R. 781; 157 E, R. 518, e 
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former shall prevail over the latter; and I 
cannot think that Lord Westbury meant 
to lay down positively that in a Wil 
where you have once got a complete descrip- 
tion of the subject-matter in general and 
collective terms every or any subsequent 
enumeration of particnlars must necessarily 
be rejected, if it do not include each and 
every item of the particulars which would 
be included in the first or general des- 
sription standing by itself.” In West v. 
Lawday (6), notwithstanding the fact that 
the Will contained a devise of property in 
general terms, yet there was a specific 
enumeration and description given of the 
property comprised within the terms of the 
general devise. And on the facts of that 
particular case Lord Westbury held that the 
subsequent description did control and limit 
the prior general denomination of the lands 
devised by the Will. However, it appears 
to me, on the authorities, that each. case 
must depend, more or less, upon the gon- 
struction of the particular document in 
question in each oase, whether it be a 
deed, a Will, or a notification of sale. 
Jamal” is a general or generic term. It 
may be intended to apply to the residuary 
interest of the joint owners of the estate 
after individual co-sharers have opened 
. Separate accounts in respect of their separate 
shares. The ijmali interest may be an 
entity or denomination of land or an interest 
in land which may vary from day to day. 
It is quite uncertain in” itself; and the 
Land Registration Act clearly shows that 
the mali interest may and can be defined, 
if right principles are observed by the 
Collector, with certainty with regard to each 
share in each mauza respectively comprised 
‘within the #jmalé interest or share. I hold 
that in this case the term “imal” as used 
in the notification for sale prescribed by 
section 6 of Act XI of 1859 is restricted 
by the general description of the imali 
shares which the Collector offered for sale; 
so as to show that only the described 


parts of the mali share were offered for. 


Bale, This view is strongly supported by 
the decision of the Privy Councilin a case 
reported as Ravaneshwar Prasad Singh v. 
Baijnath Ram Goenka (1). I feel myself 
unable to distinguish the principle of that 
détjsion “from the facts of the present caso; 
and I think that so long as the decision of 
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the Privy Council remains unaltered I am 
conclusively bound to follow the law laid 
down by their Lordships’ Board. In that 
case the “ijmali” share was offered for sale 
with the following description: “the ¢jmald 
share cannot be particularised owing to 
separate accounts baving been opened, The 
share to be sold forms a separate estate after 
excluding the share in respect of which 
separate accounts have been opened.” The 
learned Subordinate Judge who tried that 
case held that the description so given in the 
notification of the sale was an irregularity 
which rendered the whole sale a nullity and void 
as being without jurisdiction. The learned 
Subordinate Judge based his judgment upon 
the fact that the shares in each mauza com- 
prised in the “ijmal” had not been set out 
specifically in the notification for sale. The 
learned Judges of the Calcutta High Court 
disagreed entirely with the view of the Sub- 
ordinate Judge, and held that the description 
of tke property sold as stated was sufficient 
in law to enable any intending bidder to 
know what he was bidding for. However, 
their Lordships of the Privy Council reversed 
the decision of the Calcutta High Court 
and restored the decision of the learned Sub- 
ordinate Judge. Inthe course of their Lord- 
ships’ judgment they say as follows: “In 
view of this divergence of opinion their 
Lordships have examined the evidence for 
themselves and they have come to the 
conclusion that the view of the Trial Judge 
both as regards the value and the fact that 
the lowness of price was due fo the defeative- 
ness of the notice was well founded.” I 
take that desision to mean that the word 
“timah” is not an adequate or sufficient 
description per se of the property offered for 
sale under section 6 of the Revenue Sales Act 
of 1859 and the Collector in effecting such a 
sale must define with particularity the pro- 
perty comprised in the ‘“¢jmalz” share offered 
for sale. If this view be right, and I believe 
it is, then it follows of necessity that if it 
is incumbent upon the Collector to dessribe 
the property comprised within the mak 
share, then he must do so with accuracy 
and with particularity. In the present case 
there was an obvious and a patent irregular- 
ity in the description of the zjmalz property 
offered for sale—that is conceded—one entire 
share in a village was completely omitted 
and a five-annas odd share in another village 
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was also omitted. There was thus not a 
complete enumeration of the several 
shares comprised within the «ijmali in- 
terest of property offered for sale. If the 
construction that I put upon the notification 
be correct on the authorities which I have 
referred to, then there was a breaking up 
or dismemberment of the revenue unit which 
rendered the entire sale a nullity: because 
it is conceded that the Collector cannot 
sell part only of the revenue unit liable 
for arrears of revenue. He must sell the 
entire share and interest liable for the 
arrears, and he cannot break it up into parts. 
Their Lordships of the Privy Council have 
held that section 6 of Act XI of 1859 is 
protective of the interest of the proprietors 
of the properties to be sold: and the pro- 
visions of the Act must be strictly adhered 
to, Any departure from the terms and con- 
ditions of the Act renders any sale made 
under such conditions without jurisdiction; 
and such sale becomes a nullity in Jaw. 
Acts similar to the Act of 1859 have always 
been strictly construed, because they involve 
the forfeiture, of the interest of the pro. 
prietors of property merely for the non- 
payment of Government revenve. It ig 
essentia], therefore, that the governing 
authority, vested with statutory powers, should 
be coerced and obliged to act strictly within 
the statutory authority conferred on them 
by the Act. Therefore, I hold that when 
the Collector in the present case notified 
for sale only a part of the zjmali share 
in respect of which there was an arrear 
of revenue, he acted without jurisdiction 
and that consequently the sale was a nullity 
in point of law. The right of the subject 
is more sacred tome than the mere possibility 
of any inconvenience that may be caused to 
the Collector. 
However, I think that on a further ground 
this sale is also void. In the case reported 
as Raja Thakur Barmha v. Jiban Ram (25), 
dealing with a sale under the Code of Civil 
Procedure, their Lordships of the Privy Coun- 
cil Jaid down that the property that passed 
by a sale in an execution proceeding under 
the Code cf Civil Procedure was the pro- 
(25) 21 Ind. Cas. 986; 18 OC. W. N. 818; 12 A. L. J. 


156; (1914) M. W. N. 118; 26 M.L. J. 89 15M. L 
T, 18% 19 0. L. J. 161; 16 Bom, L. R. 166; 41 ©. 660 
(P. C.). 
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perty “attached” and nothing else. Applying 
the principle of that decision to the present 
case, the sale notification in the present 
case corresponds to the order of attachment 
in the case cited, and thus one is fortified 
in arriving at the conclnsion that the sale 
was a nullity, applying the anthority of the 
decision of Lord Moulton in the case referred 
to, where it is laid down that all that can 
be done is to effect a transfer of the property 
described in the order of attachment, which 
corresponds in this case to the notification. 
If the property offered for sale under the 
notification published under section 6 was 
of a clearly defined and limited character, 
the Collestor could not, in my opinion, under 
the sale effested by him under section 14 
of the Act of 1859, alter or vary or enlarge 
the property offered for sale, so as to make 
it inconsistent or at ydriance with the pro- 
perty notified for sale under section 6. He 
eonld only offer for sale the share of the 
property described in the sale notification; 
because the Collector’s jurisdiction under 
section 14 follows as a natural sequence 
and consequence of the property offered for 
sale by the notification under section 6, 
Therefore, in my opinion, even though the 
Collector may in fact have, by the sale 
held by him on the 15th of June 1911, 
sold, and intended to sell, the entire amal? 
interest in the mahal in question, nevertheless 
he exceeded his jurisdiction by offering for 
sale property or shares of property which 
were not offered efor sale under section 6. 
And consequently the sale of the 15th of 
June 1911 under section 14 of the Act of 
1859 must be held to be a nullity on the. 
ground that it was inconsistent with the 
terms of the property notified for sale under 
section 6, 


On both these grounds it appears to me. 
that there has been an excess of jurisdic- 
tion, or absence of jurisdiction; and that 
consequently the sale is a nullity. Both 
these matters are quite independent of sec- 
tion 83; and the plaintiff is entitled to 
avail himself of the absence of jurisdiction 
in the Collector to effect the sale by chal- 
lenging the entire proceeding. No doubt 
the pleadings are defective and cannot 
be said to raise the true issue for decision; 
but it is not denied that the plaintiff dig. 
urge before the Trial Judge that the sale was 
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ánullity by reason of the fact that his eight- 
annas share in Sao Khurd and five-annas 
odd share in Mauza Khurd had been omitted 
from the sale notification; and consequently 
did not pass at the sale effected by the 
Collector, Charged with the administration 
of the law founded on equity and good 
conscience, I consider that it would be unjust 
if we were to deprive the plaintiff, owing 
to any defect in the pleadings, from urg- 
ing that the sale effected by the Collestor 
was a nullity in point of law on the ground 
that there had beén an excess of jurisdiction, 
particularly when that ground was urged 
beforethe Trial Judge and completely ignored 
by the lower Appellate Court. Accordingly 
I would hold that the plaintiff is entitled 
to the declaration he seeks and I would 
set aside the entire sale; and allow this appeal 
with costs, 


Appeal allowed, 


ALLAHABAD HIGH COURT. 
Execotton Seconp APPEAL No, 1689 
or 1915. 

July 18, 1916. ; 
Present: — Sir Henry Richards, Kr., 
Chief Justice, and 
Justice Sir P. O. Banerji, Kr. 
LAKHPAT SINGH—Puatntivr— 
APPELLANT 
VETSUS 
BABU RAM AND orners—Derenpants— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XX, 7.14 
—Pre-emption—Decree, conditional upon payment into 
Court, compliance with -Mortgage of subject-matter of 

. decree by decree-holder. 

Plaintiff obtained a decree for pre-emption con- 
ditional on payment into Court of the pre-emption 
money within a certain period. He raised the amount 
by a simple mortgage of the decreed property itself 
and paid it into Court: 

Held, that it was a sufficient compliance with the 
terms of the decree. 


Second appeal from a deeree of the 
District Judge, Moradabad, dated the 17th 
August 1915, revarsing that of the Additional 
Subordinate Judge, Moradabad, dated the 8th 

“May 1915. 
Mr. G. W. Dillon, for the Appellant. 
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Mr. A. H. O. Hamilton and Dr. Surendro 
Nath Sen, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit for pre-emption. The plaintiff obtain. 
ed a decree for pre-emption conditional upon 
his paying into Court within thirty-one days 
a certain sum mentioned in the decree. The 
sum mentioned was paid into Court. If is 
alleged that it was not paid within time. 
How much foundation there is for this allega- 
tion we are not in a position to say. If there 
is no foundation for it, it is unfortunate that 
the point should: be raised, as it will only 
lead to loss by the parties. The money, if it 
be found to be suffisient, is lying idle in 
Court. The real question which we are 
called upon to decide is, whether or not the 
deposit of the money, assuming it to be 
within fime, was in compliance with the 
terms of the decree. Lakhpat Singh, not 
having the money himself to depdsit, 
borrowed the money by executing a 
simple mortgage of the property, the subject- 
matter of the suit for pre-emption. The 
mortgage was taken in the name of a minor, 
the money being provided by the father, one 
Birbal. Birbal signed the original tender for 
the deposit of money. The tender named the 
parties to the pre-emption suit. It named 
the purpose for which the money had been 
paid into Court, and in addition to the 
signature of Birbal, it contained the signature 
of the Pleader for the decree-holder, The 
money was accepted by the Court without any 
objection on the ground that it had been paid 
in by a person not authorized to do so. It 
seems to us absolutely clear that the money 
must be deemed under the circumstances to 
be a payment made for and on behalf of the 
decres-holder, and we are clearly of opinion 
(assuming that the money was not sufficient 
and paid in within the time mentioned 
in the decree) that the terms of the decree 
were complied with,and the property vested 
from that time in the decree-holder, We 
allow the appeal, set aside the orders of both 
the Courts below and remand the case to the 
Court of first instance with directions “to 
re-admit on its original number and to pro- 
ceed to deal with the same according to law. 
The appellant will have his costs in this 
Court and ‘in the Court below to be paid by 
the respondents. 

Appeal allowed, 
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MADRAS HIGH COURT. 
Seconp Cryin Aperan No, 2831 or 1914. 
March 1, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
SIKHAMANI PANDITHAR—Derenpant 
No. 2—APPSLLANT 
VETSUS 
AMMANI AMMAL AND orpEeRrs—PLaintiF¥ 
AND DEYENDANTS Nos, I AND 3 to 1l—- 


RESPONDENTS. 
Hindu Law—Partition—Declaration in writing of 


unilateral intention to become divided in status— 


Registration Act (XVI of 1908), ss. 17, 49-—-“Trans- 
action,” unilateral, whether amounts to intention to 
become divided in status-~—Registration. 

An unequivocal declaration by a member of an un- 
divided family of his intention to be divided in 
status is sufficient to effect a partition, although 
division by metes and bounds may he deferred. [p. 
36, col. 2: p. 37, col. 1.] 

Suraj Narain v. Iqbal Naram, 16 Ind. Cas. 80; 85 
A, 80; 13 M.L. T. J94; 17 O. W. N. 383; 11 A. L. J. 
172; (1913) M. W. N. 183; 17 C. L. J. 288; 24 M. L. J. 
345; 15 Bom. L, R. 456; 16 0. O. 129; 40 I. A, 40 
(P, C. y; Girja Bai v. Sadashiv Dhundiraj, 37 Ind. Cas. 
821; 200. W. N. 1085; 14 A. L.J. 822; 20 M.L. T. 
78; 12 N. L, R. 113; (1916) 2M. W. N. 65;18 Bom. 
L. R. 621; 4 L. W. 114; 24 C. L. J. 207: 31 M. L. J. 
455; 43 O. 1031; 43 I. A. 15 (P. C.), followod. 

Where such unilateral declaration is embodied in 
an instrument in writing prior to a division by metes 
and bounds, it does not amount to a “transaction” 
within the meaning of section 49 of the Registration 
Act and is admissible in evidence without regis- 


tration. [p. 37, col. 1.] 

Second appeal against the decree, dated 
13th April 1914, of the District Court of 
North Arcot, in. ‘Appeal Suit’ No. 904 of 
1913, preferred against that of the District 
Monsif, Arni, in Original Suit No, 835 of 
1911, ’ 

Mr. C. V. Ananthakrishna Atyar, for the 
Appellant. 

Messrs. A. Krishnaswamt Atyar and M. 
Patanjali Sastri, for the Respondents. 


This second appeal coming on for hearing 
on the 28th and 29th September and the 4th 
October 1916, and having stood over for 
consideration till the 10th October 19:6, the 
Court (Spencer and Phillips, JJ.) deliver- 
ed the following 


JUDGMENT.—The main question for 
sonsideration is whether Exhibit A is ad- 
missible in evidence for any purpose. The 
lower Courts have construed it as a parti- 
tion deed, and although in the document the 
past tense is employed, that is, “as we have 
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effected a division” and “for our having thus. 
divided”, it is undoubtedly an instrument of 
partition whereby the parties divide their 
property. If the partition was effected by this 
deed and not prior to the deed, the deed must 
be registered under section 17 of the Re- 
gisrtration Act and under section 49 of the 
Registration Act the document shall not affect 
any immoveable property comprised therein, 
nor be received as evidence of any trans- 
action affecting such property. The lower 
Courts, while holding that the document 
is one that should be -registered under 
section 17, have admitted it as evidence of 
the status of division. If, however, the 
division was not effected prior to execution 
of Exhibit A, by an unequivocal declaration, 
then we think that the document is altos 
gether inadmissible iu evidence, for the mere 
status of division in a Hindu family un- 
doubtedly affects the family property, for 
on division the unascertained share of a 
divided member devolves in a different 

manner to the share of an undivided mem- 
ber. If, therefore, the deed be admitted as 
evidence of the status of division, it will 
at the same time beevidence of the trans- 
action between the two brothers which 
brought about the division in status, as 
well as the partition by metes and 
bounds. This was the view takeu by Sada- 
siva Aiyar, J., in Potht Naicken v. Nagama 
Naicker (1) and although the other two Judges 
of the Bench express no opinion directly on 
this point, we are *not inclined to take a 
different view. That view, however, applied 
to the circumstances of that case and in 
that case, there was no suggestion of any 
division in status other than that effected 
by the partition deed. In the present case, 
however, plaintiff alleges a division before 
Exhibit A. The lower Courts have both 
found that there was no such division be- - 
fore Exhibit A, but as we read the judg- 
ments, we think it is quite clear that they 
refer merely to a division by metes and 
bounds and have not considered the question 
of whether a status of division was 
not effected by the unequivocal declaration 
of one of the brothers. It has now been 
finally desided that an unequivocal declara- 
tion by onemember of an undivided family 


' (1) 82 Ind. Oas. 486; 30 M. I, J. 62; t9 M,” 
Te AA D, 115; (1916) 1 M. W. N. 78. ii 
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of his intention to be divided in status is 
sufficient to effect a partition, although divi- 
sion by metes and bounds may be deferred 
[vide Suraj Narain v. Iqbal Narain (2) and 
Qirja Bat v. Sadashiv Dhundiraj (8) |. This 
view of the case has not been considered by the 
lower Courts, and although the District Munsif 
has believed the eviderice that Parsa Nainar 
sought for partition, which was agreed to 
by his brother Jaya Rao, that some pro- 
perties were set apart for Parsa’s marriage 
expenses and that the brothers messed sepa- 
rately, he has not considered the effect of 
this evidence as evidence of a division in 
status as distinct from a division by metes and 
bounds and has not determined the question of 
whether there was a prior division in status. 
The District Judge merely agrees with the 
District Munsif’s finding. As evidence of 
an unilateral declaration of division in status 
Exhibit A would be admissible, if such 
declaration had taken place prior to the 
division by metes and bounds, for it would 
be that unilateral declaration and not the 
division by metes and bounds which affected 


the property and altered its nature 
and it could not be called a ‘‘transac- 
tion”, for to a transaction there must 


necessarily be at least two parties. We do 
not, therefore, think that Exhibit A would 
be inadmissible in evidence under section 
49 of the Registration Act in so far as it 
goes to evidence a prior unilateral declara» 
tion of division. In this view, we remand 
the case for a revised finding on issues 1 and 
1 (a) in the light of the above remarks. 


The finding should be submitted within 
six weeks, and seven days will be allowed for 
filing objections. 





In compliance with the order contained 
in the above judgment, the District Judge 
of North Arcot submitted the following 


FINDING.—I am requested to aubmit a 
fresh finding upon issues (1) and 1 (a) which 
read as follows :— 


(2) 18 Tnd. Cas, 30; 35 A. 80; 13 M. L. T, 194; 17 C. 
W. N. 833; 11 A. L. J. 172; (1913) M. W. N. 183; 17 
C. L. J. 288: 24 M., L, J. 345; 15 Bom, L. R 456; 16 
0. 0. 129; 40 T A. 40 (P. C.). 

(8) 37 Ind. Cas 321; 20 C. W. N. 1085; l4 A, L. J. 
0822; 200M. L. T. 78: 12 N, L. R, 113; (1916) 2 M. W. 

N. 65; 18 Bom. L. R, 621; 4 L, W, 114; 240. L. J. 207; 
à 3} M. L, d. 455; 43 C. 1031; 43 i; A. 16 (P. C.), 
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(1) Whether the late Appavu Nainar and 
his brother were not divided and the parti- 
tion was aot acted upon as alleged by defend- 
ant No. 1P 

1 (a) Whether the division alleged is true? 

hi * % 4 


3. It is argued for the defendants that 
an intention to be divided in status must 
be proved by cogent and clear evidence, 
and it must be admitted that both sides 
have played false to a considerable extent. 
1 consider, however, that there is sufficient 
ground for holding that Parsa Nainar had 
declared his intention prior to the execution 
of Exhibit A, and that he was, therefore, 
divided in status. This is my finding upon 
the issues referred to me. 





This second appeal coming on final hear- 
ing after the return of finding of the lower 
Appellate Court upon the issues referred by 
this Court for trial, the Court delivered the 
following 

JUDGMENT. 


We accept the finding and dismiss the 
second appeal with costs. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Seconp Civic Appear No, 623 or 1915. 
December 9, 1916, 
Present:—Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Piggott. 
LAKHPAT PANDEY AND orurrs— 
DEFENDANTS— APPELLANTS 


versus 
JANG BAHADUR PANDEY—Prawtirr— 


RESPONDENT. 

Limitation Act (IX of 1908), s. 18, Sch. T, Art, 62—- 
Fraud, effect of-—Limitation. 

The period of limitation for the recovery of 
money payable by the defendant to the plaintiff for 
money received for his use is three years from the 
date when the money was received. But if the know- 
ledge of the plaintiff's right to institute the suit has 
been kept from him by the fraud of the defendant, 
under section 18 of the Limitation Act, the period of 
limitation rung from the date when the frand first 
becomes known to the plaintiff, [p. 38, cols. 1 & 2.] 


Second appeal against the decision of the 
Additional Judge, Gorakhpur, dated the 11th 
of February 1915, = i 
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- forward his claim in the previous suit. 
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RAHAT ULLAH KHAN Y. IBAD ULLAH KHAN. 


„The Hon’ble. Dr. Sundar Lal, for the 
Appellants. . 
Dr. Surendro Nath Sen, for the Respond- 


JUDGMENT.—In the suit ont of which 
this appeal arises the plaintiff alleged that 
he was entitled to one-third of the amount 
of certain bonds which stood in the name 
of the defendants or some of them, So far 
as .this allegation is concerned it is correct, 
besause the plaintiff had préviously obtained 
a declaration to that effect from the Oivil 
Court ina suit. He then alleged that the 
defendants had secretly realised the amounts 
of these bends. The Court below has found 
that the defendants did recover on foot of 
the bonds. This being so, the plaintiff was 
clearly entitled to recover his share of the 
money realised or paid on foot of the bonds, 
provided he sued in time. The Court of 
first instance decided against the plaintiff 
npon the ground that he was bound to put 
The 
plaintiff appealed and the Court below has 
held that the view taken by the Court of 
first instance on this point was erroneous. 
In this we quite agree. The present appeal 
challenges the decree of the lower Appellate 
Court upon the ground that the suit was 
barred by limitation. We think that Article 
62 of the Limitation Act is the Article 
applicable to a suit of this nature. The 
period of limitation prescribed is three years 
from the time when the money was received, 
In the present case the money was received 
more than three years before the institution 
of the suit. Therefore, the plaintiff’s suit is 
barred unless he can call to his aid the provi- 
sions of section 18, which provides that if 
the knowledge of his right to institute the 
suit has been kept from him by the fraud 
of the defendant, then time shall run from 
the date when the fraud first became known. 
In this connection we may mention that 
the defendants even in the present suit 
denied that they had even then got the 
money. We have looked through the evi- 
dence and-we find that the- plaintiff did 
adduce evidence that he only obtained know- 
ledge about two years before the institution 
of the suit. He expressly pleaded that the 
realisation of the money had. been fraudu- 
lently concealed from him, The fraud of 
concealment seems to have been persevered 
in even up tofthe time the present suit was 
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instituted. Under the circumstances we 
think that the plaintiff is entitled to the benefit 
of section 18, und the reason why the plea 
of limitation was not urged in the lower 
Appellate Court was that the defendants 
knew that it was impossible'to deny that 
knowledge of the realisation of the money 
had been fraudulently kept from the plaintiff. 
We dismiss the appeal with costs, including 
in this Court fees on the higher scale. 


Appeal dismissed,’ 


4 


OUDH JUDICIAL COMMISSIONER’S 
- COURT. 

Civit MISCELLANEOUS Appzat No. 71 or 1916. 
February 22, 1917. 
Present:—-Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J. C. 
RAHAT ULLAH KHAN AND OTHERS— 
DEFENDANTS——— APPELLANTS 

VETSUS p 
IBAD ULLAH KHAN AND OTHERS— 


PLAINTIYPS—— RESPONDENTS. —__ 

Civil Procedure Code (Act V of 1908), Sch. II, 
paras. 17, 5, 19—Agreement, private, to refer to arbi. 
tration—Matters, some, covered by pending sutts— 
Arbitrator refusing to act——Suwbstitution of arbitrator — 
Court, power and duty of. 

Where, after the filing of an agreement under 
paragraph 17, Schedule If, Civil Procedure Code, 
one of the arbitrators refuses fo act as such, the 
Court has power, under paragraph 19 read with 
paragraph 5, Schedule II, Civil Procedure Code, to 
substitute another arbitrator in place of the refusing 
arbitrator. [p. 39, col. 2.] 


A private agreement to refer to arbitration 
certain matters, some of which form the subject 
of pending suits, is “not interdicted; but, where 
an application is made under paragraph 17, Schedule 
II, Civil Procedure Code, with respect to the filing 
of such an agreement, the order of the Court 
directing the reference to arbitration must be con- 
fined to the matters not covered by the suits 
pending on the date of the agreement, unless 
those suits have meanwhile been withdrawn or stayed 
pending the reference. [p. 40, cols. 1 & 2.] 

Ghulam Khan v, Muhammad Hassan, 29 C. 167; 
6 ©. W. N. 226; 29 I. A. 51; 12 M. L. J.77;4 Bom. L:e 
R. 161; 8 Sar, P. C. J, 154; 25 P, R. 1202 (P. c)? 
explained. < . aw 
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Appeal against the order of ths Officiating 
Subordinate Judge, Hardoi, dated the 14th 
November 1916. 

Syed Ali Mohammad, for the Appellants. 

Syed Zahur Ahmad, for the Respodents. 


JUDGMENT.—By an agreement of the 
20th March 1916 the parties to the present 
proceeding referred the matters in difference 
between them, which were specified in the 
agreement under ten heads, to the arbitra- 
tion of three Pleaders of the Hardoi district, 
named Moulvi Nurul Hasan, Saiyid Amjad Ali 
and Babu Sheo Sahai. Some of the matters 
referred formed the subject-matter of three 
suits, then pending before the Munsif of 
Shahabad, and of two others pending before 
the Subordinate Judge of Hardoi. Instead 
of entering into separate agreements of 
reference in each case they entered into 
a private agreement for arbitration, which 
one of the parties filed in the Court of the 
Subordinate Judge of Hardoi under para- 
graph 17, Schedule II, of the Code of Civil 
Procedure, praying that the necessary 
directions might be issued to the arbitrators 
to decide the matters in dispute according 
to the agreement. The opposite parties 
contended that one of the arbitrators, 
Moulvi Nurul Hasan, had refused to arbi- 
trate, that paragraph 17, Schedule IT, of 
the Code of Civil Procedure did not authorize 
a reference to arbitration of such dis. 
putes as were pending in the Courts 
except through the Cotrts in which those 
disputes were pending, and that in one of the 
suits, the subject-matter of which was included 
in the agreement, the parties kad by mutual 
consent set aside the reference and were pro- 
ceeding with the case on the merits. They 
further stated that they were no longer 
willing to have the matters in difference 
between them decided by arbitration, as 
the position of the parties was altered by 
the partition of certain houses under a 
decree passed by the Munsif of Shahabad. 
The learned Subordinate Judge directed 
the award to be filed, holding that if one 
of the arbitrators had refused to act another 
cvuld be appointed in his place and that 
if a part of the property which was the 
subject-mattar of reference had ceased to 
exist, the reference could validly be -made 
about the remaining property. 

Ordinarily a reference under paragraph 
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17, Schedule II, of the Code of Civil 
Prosedure can only be made to the arbi- 
trators appointed in accordance with the 
provisions of the agreement. But when an 
arbitrator dies or refuses to act, and the 
parties agree to substitute another arbitra- 
tor in his place, a reference can be made 


to the remaining arbitrators and the 
substituted arbitrator jointly. Such a 
substitution is considered to be a new 
reference and is as valid as if the re- 
ference had been made to him and the 
other arbitrators originally. Where after 


the filing of an agreement, any of the contin- 
gencies provided in paragraph 5, Schedule II, 
of the Code arises, paragraph 19 authorizes 
the Court to take necessary steps, so far as 
they may be consistent with the agreement, to 
make the reference complete. It is admitted 
by the parties that since the order of the 
Court below, directing the defendants to nomi- 
nate another arbitrator in place of Moulvi 
Nurul Hasan, which is the subject-matter 
of this appeal, the defendants have duly 
nominated another abitrator in his place, 
and a reference has been made to him 
and the remaining two arbitra‘ors mention- 
ed in the agreement jointly. In the cir. 
cumstances the contention that the Court 
had no power to substitute another arbi- 
trator in the place of the refusing arbitra- 
tor loses its force. In Wale Muhammad 
y. Bahawal Baksh (1), where an award 
sought to be filed was found defective, the 
parties were permitted to appoint other 
arbitrators to make a fresh reference. 


It is urged, however, on behalf of the 
defendants that the reference should have 
been made through tbe various Courts in 
which some of the subject-matters of the 
reference were under litigation. The proceed- 
ings of those Courts are not before this Court, 
and it is difficult to say whether, simul- 
taneously with the filing of this agreement in 
the Court below, steps were also taken in 
the Courts concerned to have formal reference 
made by them in regard to the matters 
comprised in the suifs pending therein. In 
Ghulam Khan v. Muhammad Hassan (2) their 


(1) 21 Ind. Cas. 925; 14 P. L, B. 1914; 28 P, R, 
1914; 20 P. W. R. 1914. 

+2) 29 C. 167; 6 C. W. N. 226; 29 I. A. 51; 12 M. L. 
J. 77: 4 Bom. L. R. 161; 8 Sar. P. C. J. 154, 26 P. R, 
1902 (P, G.). ® è 
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Lordships of the Privy Council classified 
the diferent methods in which references 
to arbitration can be made, but that olas- 
sification does not necessarily interdict the 
making of a private reference to arbitra- 
tion in regard to matters, some of which 
may form the subject of pending suits. 
The - subject-matter cannot, however, be 
adjudicated both by the Courts where the 
suits may be pending and by arbitrators 
at the same time, for as pointed out in Sheo 
Dat v. Sheo Shankar Singh (3), where a matter 
has been referred to arbitration and the 
agreement of reference has either been 
filed in or brought to the notice of the 
Court, the Court should not deal with such 
matter in the same suit eave in the 
manner and to the extent provided in 
Schedule II of the Code of Civil Procedure. 
Where a reference has been made out of 
Court, if may either stay proceedings and 
require the parties to file the award, or 
ask them to file the agreement and make 
a reference itself. In effect a private 
reference of a matter covered by a pend- 
ing suit is not thus interdicted, but an 
adjudication of the same matter pari passu 
by two different tribunals of co-ordinate juris- 
diction cannot be permitted In Tincowry 
Dey v. Fakir Chand Dey (4) and Venkata- 
chellam Reddi v. Rungiah Reddi (5) it was ge- 
cordingly held that if was open to the Court 
in which an agreement of reference to 
arbitration was sought to be enforced to 
refuse to file it, where the matter covered by 
the arbitration was one pending before another 
Court, 

The agreement in the present case is 
not confined to the matters which were 
the subject-matter of decision in the other 
cases. In regard to the matters covered by 
the other suits, the parties can move, if 
they have not already done so, the Courts, 
in which those suits are pending, to make 
the reference unless those suits or any of 
them have been already desided. 

The appeal is accordingly allowed, in so 
far that the order directing the reference 
to arbitration will be confined to the 
matters not covered by the sunits pending 


(3) 27 A. 68; 1A, L, J, 898, 

(4) 80 ©. 218, 

(6) 12 Ind. Cas, 372; 86 M. 853; 10 M. L. T, 248; 
(1911) 2 M, W, N. 249; 21 M, Ta, J, 990, 


+ 
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on the date of the agreement, unless 
those suits have meanwhile been withdrawn 
or stayed pending this reference. No order is 
made as to the costs here. 


Appeal allowed, 


ALLAHABAD HIGH COURT. 
First APPEAL PROM ORDER No, 17 or 1916, 
July 24, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 

Raja BRIJ NARAIN RAI AND ANOTHER— 
DEFBNDANTS —APPELLANTS 
Versus 
RAM DHARI RAI—Puaint1s7—~ 


RESPONDENT, 

Pre-emption—Partial pre-emption—Wajib-ul-arz, 
entry in, construction of. 

A pre-emptor is not entitled to choose what part 
of the property sold he will exercise his right of 
pre-emption in respect of. : He must, if at all, pre- 
empt the whole of the property which is the subject- 
matter of the sale. [p. 40, col. 2; p. 41, col. L] 

Where an entry in a wajib-ul-arz is in clear words 
the Court is not justified in giving it a strained 
moaning. [p. 41, col. 1.] 


First appeal from an order of the Subordi- 
nate Judge, Ghazipur, dated the 13th of 
September 1915. | 

Dr. S. M, Sulaiman, for the Appellants. 

The Hon’ble. Munshi Gokul Prasad, for the 
Respondent. 


6 

JUDGMENT.—-This appeal arises out of 
a suit for pre-emption. The sale was a sale 
of property comprised in two mahals. The 
mahals each consists of a number of” villages. 
There also appears to have been a number of 
snb-divisions, called thoks. The plaintiff only 
sought to pre-empt the property comprised in 
one of the two mahals. Even in respect of this 
property he originally claimed that the 
vendor’s title to a portion was bad. This, 
however, has been decided against him. The 
defendant-vendee pleaded that the plaintiff 
was entitled to pre-empt the property com- 
prised in each of the mahals, and that not 
having done so, his suit must fail. It 
must be conceded that if the plaintiff was 
entitled to pre-empt all the property, the 
subject-matter of the sale, and he omitted 
a part, his suit must fail. i 
not entitled to choose what part of the 


A pre-enfptor iv 


e 
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property sold, he will exercise his right of 
pre-emption in respect of. The plaintiff in 
support of his case and to prove the existence 
of the custom gave in evidence an extract 
from the wajzb-ul-arz. This document re- 
cords that the first right is with a co-sharer 
who was a near relation. The second right 
was toa near co-sharer in the thok. The 
third right was to the co-sharer of another 
thok “minbad hissadaran digar thok;” after that 
the property might be sold to a stranger. 
Admittedly the plaintiff is a co-sharer in the 
mahal in which that part of the property is 
situate which was included in the sale-deed 
but excluded from the claim for pre-emption. 
Prima facie, therefore, as a co-sharer in an- 
other thok inthe same mahal, the plaintiff 
would havea rightas against a stranger. It 
is contended on behalf of the plaintiff that 
if this part of the wajib-ul-arz is read as 
giving a right to co-sharers in a different 
thok in the same mahal, then the meaning of 
the preceding portion of the entry is obscure 
because it refers to a near’ co-sharer in 
the same thok. The plaintiff would, there- 
fore, ask the Court to read the expression 
“hissadaran digar thok” as meaning the other 
co-sharers in the thok. We think there would 
be no justification in putting such a strained 
meaning on the clear words, particularly 
when we bear in mind that almost invari- 
ably where the entries in the wajib-ul-arz 
give the details of the right of pre-emption, 
all the different classe$ of co-sharers are ex- 
hausted before a sale can be made to a 
stranger. We must also in this connection 
remember that tke entries in the wajzb-ul-arz 
is the evidence which the plaintiff himself 
relies upon as proving the existence of the 
custom. There is no other evidence. We 
allow the appeal, set aside the order of the 
lower Appellate Court and restore the decree 
of the Court of first instance with costs in 
all Courts. 


Appeal allowed, 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Psrition No. 449 or 1915-16 oF 
Gonpa Drsrrtor. 

November 24, 1916. 
Present:—-Mr. Holms, S. M. 
PARMESHAR DAT AND OTHERS —- 
DEFENDANTS — APPELLANTS 
VETSUS 
BISHESHAR AND otagrs - Poaintirrs— 


RESPONDENTS. 

Landlord and tenant—~Lease—ITessee, holding oven, 
whether bound by conditions of lease-—-Thekadar, 
position of—Hjectment without landlord's consent, 
whether permissible—Tenant, knowledge of. 

A lessee holding over after the expiration of the 
lease is bound by the conditions of the lease. [p. 42, 
col. 1.] 


A thekadar cannot issue a notice of ejectment 
without his landlord’s permission, if his powers are 
in that respect restricted under the terms of the 
theka, irrespective of the fact whether or not such 
restriction is known to the tenants. [p, 42, cols. 1 & 2.] 


Lal v. Raja Udey Partap Udya Dutt Singh, Selected 
Decision No. 9 of 1892, distinguished. 


Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the Ist July 19:6, 
reversing the order of the Honorary 
Assistant Collector, Gonda, dated the 7th 
April 1916. 


Babu Bisheshwar Nath Srivastava, for the 
Appellants. 


Mr. Muhammad Wasim, for the Respond- 
ents. 


JUDGMENT.—I deal first with the first 
point in the Officiating Commissioner’s 
judgment. He held that the status of the 
present respondents was more than that of 
an ordinary tenant. What he meant by 
this is clear from his judgment and is that 
they were holding under a settlement 
decree. It seems to me that the decision of 
the Civil Courts referred to by him makes 
it res judicata that they were not so holding, 
and moreover the fact that decrees for 
arrears of rent have been obtained by the 
appellants against the respondents further 
supports this view. I consider then that 
they are not holding under the settlement 
decree the land in suit, though of course 
atsome future time if they obtain the lease 
they would be so holding. The respondents 
wish to raise the point that they are 
under-proprietgrs, but this was not raised 


ee 
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in the appeal to the Commissioner and oan- 
not be raised now. As regards the claim 
to have rights of occupancy, the respondents 
can point to no evidence on the record to 
show that they satisfied all the conditions re- 
quired by section 9, 


There remains the second point in the Com- 
missioner’s judgment. The appellants argue 
that because they are the persons to whom 
the respondents as tenants are liable to pay 
rent that, therefore, they are entitled to issue 
a notice of ejectment. They are holding over 
after the expiration of the lease granted to 
them by the talukdar, the conditions of which 


- they agreed to, and under the decision of 


Khuda Bakhsh v. Abid Husain (1), they are 
still bound by these conditions which they 
agreed to with their eyes open. One of 
the conditions of the lease was a very ordi- 
nary sondition that they as thekadars were 
not authorised to issue notices of ejectment 
without the consent of the talukdar, The 
appellants argue that they are entitled to 
repudiate this condition, because if is not 
one expressly mentioned in the settlement 
decree which refers to the landlord’s power 
to fix rert only, but when they agreed of 
their own accord to an ordinary condition 
of this sort L do not think that they are 
entitled to repudiate it, and it certainly seems 
to me to be in no way contrary to the terms 
of the settlement decree. There is nothing 
in the Act to prevent a zemindar and ihe- 
kadar agreeing to certain restrictions in 
the power of the thekadar during the theka. 
It was certainly laid down in Lal v. Raja 
Udey Partap Udya Dutt Singh (2) that any 
such restrictions should not obtain to the 
detriment of the tenant unless they were 
known to the tenants. But the present case 
is different. The question is whether a the- 
kadar can repudiate ina suit with a tenant 
such restriction when the restriction is to the 
tenants’ benefit. 


I cannot accept the argument of the ap- 
pellants that despite a dofinite restriction 
on his power to eject, every thekadar has 
against a tenant a power to issue a notice of 
ejestment. I consider then that as the talukdar 
has not agreed to the issue of .the notice 


(1) 3 Ind. Cas. 873; 12 O. 0, 279. 
(2), Selected Revision No, 9 of 1892, 
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of ejectment in this casethe thekadar was 
not entitled to issue it. For this reason l 
dismiss the appeal with costs. 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiu Appsat No. 420 or 1915. 
January 24, 1917. 
Present: -- Mr. Stuart, A. J. O., and 
Mr. Kanhaiya Lal, A. J. C 

Babu CHARU CHANDRA BISWAS AND 

OTHERS—- Derenpants—APPELLANTS 
VETSUS 


LALLAN SINGH AND orHers—PLAINTIFFS-— 


RESPONDENTS. 

Construction of docwment—Mortgage, usufructuary, 
construction of-—Malguzari, meaning of —Mortgagee, en- 
hanced land revenue paid by, position of—Redemp- 
tion. 

The fact that a bargain becomes mnnconscionable 
if a particular meaning is attached to the words 
used in the instrument esidencing that bargain, 
affords no reason for holding that the intention of the 
parties to the bargain was otherwise if the terms are 
clear. But where a word used is capable of more 
than one interpretation, a Court is justified in adopt- 
ing the interpretation which is consistent with the 
existence of a contract such as persons of ordinary 
intelligence would make and rejecting the interpre- 
tation which involves the acceptance of a contract 
such as no sensible person wonld be likely to agree 
to. [p. 44, col. 2.] 

The word ‘malguzari’, although usually meaning an 
amount paid to the Crown, is susceptible of meaning 
the amount due from under-proprietorsto the superior 
proprietor. [p. 44, cols. 1 & 2.] ; 

By an usufructuary mortgage the mortgagee was 
to retain profits arising out of the mortgagod property 
after paying the land revenue assessed on it, in lieu 
of interest on the principal money. The mortgage was 
to be redeemed on receipt of the principal money 
only: ; 

Held, that the mortgagee was entitled, on redemp- 
tion, to claim the difference between the original land 
revenue and the subsequently enhanced land revenue, 
but was not entitled to it if the amount of the profits 
was not shownto have been reduced owing to the 
enhancement of the land revenue. [p. 45, col. 1.) 


Appeal from the decree of the District Judge, 
Rae Bareli, dated the 11th August 1915, con- 


firming that of the Subordinate Judge, 
Partabgarh, dated the 29th April 1915. 


The Hon’ble Syed Wazir Hasan and 
Babu Bisheshwar Nath Srivastava, fer thee 
Appellants. ? 
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The Hon’ble Mirza Sami Ullah Beg and 
Mr. Haider Husain, for the Respondents. 


| JUDGMENT.—The decision of this second 

civil appeal has been referred to a Bench 
as the subject-matter is over Rs. 10,000. 
The facts are as follows:— 

Ajudhia Bakhsh Singh obtained an ad- 
judication from the British Indian Association 
on 8th July 1869 against Babu Balbhaddar 
Singh and Bikramajit Singh awarding him 
under-proprietary rights in the village of 
Pachhamgaon and three other villages on 
the following terms:—He was to pay the 
land revenue plus 25 per cent. to the 
superior proprietor. In the next generation 
his snecessor was to pay an increase of 
one-fourth. In the third generation the 
payment was to be increased by one-fourth 
again. In the fourth generation it was to 
be increased by one-fourth again, and after 
four generations the under-proprietors were 
to obtain occupancy rights. Ajudhia Bakhsh 
Singh was allowed no rights of transfer. 
This adjudication was confirmed by the 
Financial Commissioner of Oudh by an 
order dated the 20th July 1869, Ajudhia 
Bakhsh Singh died, and was succeeded 
by Ranjit Singh. Ranjit Singh was 
succeeded by three sons Satrajit Singh, 
Lallan Singh and Narendra Bahadur 
Singh. On 26th July 1878 Satrajit Singh, 
Lallan Singh and Narendra Bahadur Singh 
executed a deed of usufructuary mortgage of 
the village of Pachhamgaon in favour of 
Manmatha Nath for Rs. 2,100. On 25th 
May 1914 Lallan Singh and the three 
sons of Narendra Bahadur Singh (Satrajit 
Sirgh having died without issue), plaintiffs 
Nos. 1 to 4, executed a lease for ten years in 
favour of plaintiffs Nos, 5 to 12 and antho- 
rised them to redeem the property. The 
suit for redemption was filed on ‘7th 
September 1914 in the Court of the Sub- 
ordinate Judge of Partabgarh. Redemp- 
tion was decreed on payment of Rs. 2,100. 
An appeal was filed against this desision 
to the District Judge. He dismissed the 
appeal. The mortgagees come here in 
second appeal. 

The learned Counsel for the appellants 
has not argued the appeal on the first, 
.secong and sixth grounds. We have to 
decide the third, fourth and fifth grounds 
o only: We are concerned .solely with the 
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interpretation of some of the conditions of 
the deed of 26th July 1878. The first 
condition postpones redemption for 36 years. 
In no circumstances were the mortgagors 
entitled to redeem during the frst 36 years 
of the existence of the usufructuary mort- 
gage. They were permitted to redeem 
under the terms of the deed during the 
next 14 years. The first condition conti- 
nues that the mortgagee after paying oer- 


tain charges (the nature of which will be | 


considered later) is to retain the profits 
of the property mortgaged in lieu of 
interest at 12 per cent. per annum on the 
principal sum, that is to say, in Hen of 
Rs. 252 a year. When the period for 
redemption arose the mortgagors were to 
pay off the entire principal (mortgage- 
money). The condition concludes with the 
statement that at the time of redemption 
the mortgagors shall not have any claim 
over the mortgagee in respect of mesne 
profits of any sort and the mortgagee shall 


not claim anything by way of interest 
from the mortgagors. 
The second condition is to the effect 


that, if the mortgagee should consider at 
any period that the transaction has become 
injurious to him, he may in lien of the 
privileges afforded by the deed of usufruetu- 
ary mortgage bring a suit forthe recovery 
of bis principal and interest at 12 per 
cent., after deducting the profits during 
his period of possession This condition 
clearly means that if the profits amount 
to less than interest at 12 per cent, on 
the principal, that is to say Rs. 252 a 
year, the mortgagee has a right to take 
a remedy against the mortgagors for the 
recovery of the principal and the balance 
of interest. The third condition is to the 
effect that, whatever profits the mortgagee 
may make over and above Rs. 252, he 
shall be permitted to retain. So far the 
conditions of the mortgage present no 
difficulty. The mortgagee is entitled to 
profits amounting to Rs. 252 and anything 
more that he may be able to make. If 
the profits are less than Rs. 252 he ean 
sue for his principal and the balance due 
to him by way of interest. The fourth aon- 
dition, however, introduces a variation quite 
inconsistent with the previous arrangement. 
It states that, if the mortgagee? has to pay. 


ad 
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anything on account of boundary disputes, 
et cetera, or in case the Government revenue 
is enhanced at a subsequent settlement, or if 
the mortgagee is put to expenses owing 
to the claim of third parties, the amount 
of the loss which he may sustain should 
be added to the principal amount payable 
at the time of redemption. “Tho first 
condition states very clearly that the 
amount payable for redemption is Rs, 2,100. 
Here we find a subsequent condition stating 
that in certain circamstances the amount 
payable for redemption may be more than 
Rs. 2,100. The fifth condition refers to 


‘the management of the mortgaged property 


by the mortgagee. The sixth condition 
states that, if the mortgage be not redeemed 
between the 37th and 50th year by the 
payment of the mortgage money, t. e. the 
principal amount, the property shall be 
foreclosed. 

We are not concerned with the validity 
of the transfer or the validity of all these 
conditions. We are concerned only with 
the sontention of the learned Counsel for 
the appellants who has confined his argument 
to two points. He olaims in the first 
instance that the plaintiffs shall pay, before 
they can redeem the mortgaged property, 
the amounts which were due to the 
superior proprietor over and above the 
actual land revenue and cesses paid to 
Government during the years that the 
mortgagee had been in possession, and that 
they must further pay before they can 
redeem the difference between the land 
revenue originally fixed and the land 
revenue as enhanced at a subsequent settle- 
ment during the same period, 

The desision of the first point turns on 
the interpretation of the word “malguzari” 
in certain places in the deed. In other 
places the word clearly refers to Govern- 
ment land revenue. The learned Counsel 
for the appellants argues that in the places 
where the plaintiffs do not admit that it 
refers to land revenue, it also refers to 
land revenue. The learned Counsel for the 
respondents argues that in the places 
where he does not admit that it does refer to 
the land revenue the word means the amount 


which was due from the under- proprietors to- 


the superior proprietor. Now it is to be noted 
that the under-proprietorg do not pay land 
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revenue direct to the Crown. They pay 
a sum equivalent to the land revenue plus 
an additional sum to the superior proprietor. 
The superior proprietor pays out of this 
sum ‘what is due to the Crown on account 
of land revenue and retains ‘the remainder 
for his own use. The word “malguzart” 
(although it usually means an amount 
paid to the Crown) is susceptible of the 
meaning which the Jearned Counsel for the 
respondents desires that we should place 
upon it, and we are of opinion that the 
view taken by the lower Courts upon 
this point, which is supported by the 
learned Counsel for the respondents, is 
correct. If the other view be taken the 
transaction would be unconscionable to a 
degree. The mortgagors would have been 
surrendering the profits of the village, 
should they amount to Rs. 252 or more, 
and in addition were agreeing to pay, 
according to the statement of the learned 
Counsel for the appellants, a sum of some 
Rs. 691 more out of their own pocket to 
the superior proprietor. If the profits of 
the village were less than Rs, 252 the 
mortgagors had to make up the amount. 
They were thus giving up all the profits 
and in addition were saddling themselyes 
with a liability to pay Rs. 691 a year and 
were getting in exchange the use of 
Rs. 2,100. On our caleulations they would, 
if this view were adopted, have been 
paying something like 45 per cent. or 
more for the use of the money if they 
kept those conditions, and were to con- 
tinue to pay this amount for 36 years 
before they could redeem. The fact that 
the bargain is unconscionable would afford 
no reason for holding that it was not 
intended by the parties if the terms are 
clear. But, where a word is used capable 
of more than one interpretation, a Court is 
justified in adopting the interpretation 
which is consistent with the existence of 
a contrast such as persons of ordinary 
intelligence would make and rejecting the 
interpretation which involves the acceptance 
of a contract such as no sensible person would 
be likely to agree to. We hold, therefore, 
that the word “malguzari” in the passages 
in question means the amount payable to, 
the superior proprietor, and it follows 
as a necesssry consequence that the mortgages | 
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under the terms of the deed was liable to 
pay this amount. 


The next point for decision is with regard 
to the enhanced Government revenue. We 
should have found ourselves confronted with 
a difficulty, bad it been ‘established that the 
increase in Government revenue had redused 
the profits of the mortgaged property to 
less than Rs. 252, for, had such been the 
ease, we should have had to decide whe- 
ther to give effect to the first and sixth 
conditions of the deed, which explicitly state 
that redemption san take place for Rs. 2,100, 
or to the fourth condition which suggests 
that in certain circumstances redemption 
sould only be obtained by the payment of 
a larger sum. The two positions are con- 
tradictory and it is impossible in our opi- 
nion to reconcile them. But we are relieved 
from the necessity of deciding what should 
be done in such an eventuality, for no 
eventuality has arisen which would justify 
us in increasing the amount, even if we 
were ready to accept the fourth condition 
as binding. We interpret the fourth con- 
dition to mean that, if owing to an en- 
hancement of Government revenue the profits 
of the mortgaged property becomes less than 
Rs, 252, the mortgagors must make good 
the deficiency in profits at the time of re- 
demption. The learned Counsel for the ap- 
pellants does not, however, suggest that 
“the profits -have ever been less than Rs. 252. 
He recognises the faet that there is 
-no evidence to show that -there has been 
any deficiency, and frankly admits that, 
as far ag he knows, the profits have always 
been more than Rs. 252. The contention for 
which he argues is that, even though the 
profits have not been less than Rs. 252 in 
any year, his clients are entitled to recover 
the difference between the old land revenue 
and the new. Wedo not interpret the con- 
dition as he would have us interpret it. We 
consider that this condition lays down that, 
if the profits be less than Ks, 252 through 
an enhancement of revenue or other causes, 
the mortgagors must make up the deficiency 
at the time of redemption and asthe profits 
| have never been less than Rs. 252 this clause 
can clearly have no effect. 


a Thesa are the only points that have been 
argued. We dismiss this appeal. The ap- 


» 
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pellants will pay their own costs and those 


of the respondents. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND Civic APPEAL No. 411 or 1915. 
August 15, 1916, 

Present: — Mr Lindsay, J. C. 
MAHESH CHARAN AND ANOTHER— 
PLAINTIFFS——~APPELLANTS 
CETSUS 
Nawab Mirza MUHAMMAD BAQAR ALI 
m DEFENDANT -— RESPONDENT. 

Decree, settlement, construction of -Dhara dues— 
Talukdar, liability of. 

At the time of the first Regular Settlement the 
ex-proprietors of a village which had been included 
ina taluka got a decree agains the talukdar for 
their right to receive dhara dues in the village: 

Held, that the talukdar was liable under the 
settlement decree to render the said dues to the 
ex-proprietors, whether he chose to collect them or 
not. |p. 46, col. 2.) 

Appeal from the decree of the District 
Judge, Sitapur, dated the 27th July 191], 
reversing that of the Munsif, Sitapur, 
dated the 30th April 1915. 

Mr. Muhammad Wasim, for the Appel- 
lants. 

Seyad Nab: Ullah, for the Respondent. 


JUDGMENT.—The decision of this case 
turns upon the interpretation of a decree 
which was passed at the time of the first 
Regular Settlement in a suit brought by the 
predecessors-in-interest of the present plaint- 
iffs-appellants. It appears from the dogu- 
ments on the record, Exhibits 1, 3and 4, 
that at the time of the first Regular Settle- 
ment two persons Rai Rudra Prasad and 
Lachbmi Narain brought a suit against the 
talukdar, claiming to have their right to 
certain manorial dues established with res- 
pect to a village called Rampur Bhawana. 
Exhibit 1 is a copy cf the plaint which 
was filed in that suit and from this dosu- 
ment it is made to appear that Rai Rudra 
Prasad and his co-plaintiff represented that 
they had been the old proprietors of this 
village. It was stated that some years prior 
to annexation the village had, become in- 
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cluded in the defendant’s taluka, but it 
was at the same time asserted that not- 
withstanding this inclusion in the taluka 
these plaintiffs bad been receiving various 
dues and also a eash nankar allowance 
from the ftalukdar. The suit was tried 
out and a decree was given in favour of 
these plaintiffs on a confession of judgment 
made by the agent of the talukdar who was 
examined on oath. <A copy of his statement 
is Exhibit No, 3. Exhibit No. 4 is a sopy 
of the decree which was passed. Among 
the items of dues specified in the plaint and 
also mentioned in the decree was one which 
is described by the name of dhara. It ap- 
pears that this dhara consists of the right 
to receive half a seer out of every maund 
of grain produced in the village. Various 
other items were decreed, such for example 
as the right of fishery and the right to receive 
bundles of grass and to gather wild rice, ete. 
Ihe decree was passed against the talukdar 
alone. The present suit has been brought 
by the plaintiffs appellants who represent 
$ths of the interest which accrued to 
Rai Rudra Prasad and Lachhmi Narain under 
the settlement decree. The suit was framed 
as a suit for recovery of money, the sum 
demanded by the plaintiffs being Rs. 139-12-0. 
They alleged that they had not re- 
ceived their dhara dues from the defendant 
during the years 1318 to 1821 Faslts, It 
was stated in the plaint that up till the 
year 1309 Fasli this village of Rampur Bha- 
wana had been a grain-rented village, that 
in the year in question the grain reut had 
been commuted into cash rent andit was 
for this reason that the appellants laid their 
suit as a suit for money, their case being 
that they were entitled to a certain per- 
centage of the rent equivalent to the 
ratio between half a seer and one mannd. 

The Court of First Instance decreedi the 
claim. The. Lower Appellate Court has 
dismissed the claim, being of opinion 
that the talukdar was rot liable to 
pay anything to these plaintiffs on account 
of dhara dues. The view taken by the learned 
District Judge appears to have been that 
although the plaintiffs’? predecessors-in- 
interest: acquired a right to these dues, they 
could only enforce that right against the 
tenants in the village and not against the 
talukdar. The learned Judge said that the 
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talukdar was not the agent of these plaintiffs 
for the purpose of collecting these dues 
and accounting for them to the plaintiffs. 
He seems; therefore, to have thought that the 
only remedy for the plaintiffs in order to 
recover these dues was to proceed against 
the tenants. This view is clearly wrong, 
when it is remembered that the tenants 
were no parties to “the settlement decree. 
That decree was obtained against the talukdar 
only and he is undoabtedly bound byitsterms. 
The defendant-respondent contested the case 
ou every imaginable ground and one of 
the pleas was that these dues had not been 
eollected in the village for some time. The 
learned District Judge seems to have come 
to the conclusion that this part of the de- 
fendant’s story was true; but at any rate 
it is clear from copies of the village papers 
which are on the record that the taking 
of these dues in this village is recognised, 
and it further appears that the tenants are 
liable to pay these dhara dues in addition 
to the regular rents they pay to the pro- 
prietor. The whole question is whether or not 
the plaintiffs areentitled under the terms of the 
settlement decree to enforce their demand 
against the talukdar in respect of these dues 
and whether the talukdar can avoid the 
liability by pleading or proving that he 
has not himself collected them. In my 
opinion the decision of the first Court is right 
and I think the talukdar is clearly liable 
under the terms of this decree to render 
these dues to the “plaintiffs every year. If 
he chooses to collect the dues, well and good; 
if he does not choose to collect them he 
is still responsible to the plaintiffs for their 
payment. The situation seems to me to be 
perfectly clear. The decree of the Settle- 
ment Court is, of course, not drawn up in 
a very artistic form but the intention of 
the Court which passed the decree is easily 
ascertainable. There seems to be no doubt 
that the predecessors-in-interest of these 
plaintiffs were the ancient proprietors of 
this village. They managed to establish 
their proprietary rights at the time of the 
First Settlement; but inasmuch as the village 
had been included in the sanad granted to 
the talukdar it was not possible to restore 
them to proprietary possession. The decree 
which was passed in favour of these ex- 
proprietors and upon which the caseof the 
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present plaintiffs is based, was obviously in- 
tended to secure to these ex-proprietors some 
compensation for their exclusion from the 
settlement and I look upon the terms of 
the decree in the same light as if the decree 
declared a rent charge in favour of these 
plaintiffs against the falukdar. The learned 
Districs Judge lays stress upon certain words 
contained in the decree, indicating that the 
then plaintiffs were to be entitled to exercise 
their rights without any interference on the 
part of the talukdar. If we look at the 
nature of the various items which were 
claimed in that suit, it is obvious what the 
extent of the application of these words 
“bila muzahmat” is. They would properly 
apply for example to the exercise of the 
plaintiffs’ right of fishery or of some cognate 
right; but the learned Judge was not I think 
entitled to fasten on these words and to 
deduce therefrom the conclusion that the 
plaintiffs themselves were given a right to 
go and collect these dhara dues from the 
tenants, subject only to the condition that 
the talukdar was not to interfere with them. 
As I have already mentioned, the decree 
could not bind any of the tenantsin the 
village as they were no parties to the pro- 
seedings. l am satisfied, therefore, that 
the plaintiffs are entitled to recover these 
dues from the defendant, whether the defend- 
ant chooses to collect them or not, As 
regards the amount which is payable it 
seems to be edmitted now that the village 
has been cash-rented Since the year 1309 
Fasli. The plaintiffs represent, as I have 
said, +ths of the interest which was acquired 
by Rai Rudra Prasad and Lachhmi Narain 
under the settlement decree and taking into 
account the figures relating to the gross 
annual profits as found by the learned Dis- 
trict Judge, I find that the plaintiffs are 
entitled for the years in suit to Rs. 125-2-3. 


The result, therefore, is that the appeal 
is allowed to this extent. The plaintiffs’ 
claim is decreed accordingly and they will 
have proportionate costs in all three Courts, 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Hixecution First ApPPEAL No. 416 
or 1915. 

April 23, 1917, 

Present: —Mr. Justice Tudball and 
Mr. Justice Rafique. 
BHARATH INDU AND oruers— 
DecREE-HOLDERS— APPELLANTS 
versus 
Musammut TILOK KUNWAR— 


— RESPONDENT. 

Execution —Amendment of decree—Person not judg- 
ment-debtor made judgment-debtor— Decree, whether 
can be executed aga inst such person. 

A suit for sale on a mortgage against G. and J. 
was decreed against G. alone. The mortgaged 
property proved insufficient to satisfy the decree 
and an application was made for a personal 


‘decree under section 90 of the Transfor of Property 


Act as against G. alone and the decrce was passed, 
On the attachment of certain property as the pro- 
perty of G., T. the widow of J. objected and got the 
property released. ‘The decree-holder applied for 
the amendment of the decree to the cffect that the 
name of T. might be added as judgment-debtor and 
got an ex parte order in his favour. He then applied 
for execution of the decree as against T. T. objected, 
The application was, however, dismissed as barred by 
time. On the decree-holder’s appeal: 

Jieid, that apart from the question of limitation 
the Court below would have been fully justified in 
refusing to put the decree into execution on the 
simple ground that the name of T. was fraudulently 
added to the decree without any decree having 
beon passed against her. [p. 48, col. 2.] 


Execution first appeal against the decision 
of the Subordinate Judge, Mainpuri, dated 
the 16th of August 1915. 

FACTS appear from the judgment. 

Dr. Surendra Nath Sen, for the Appellants. 
— The point involved in this appeal is that 
an Executing Court cannot go behind the 
decree. The respondent’s name appears in 
the desree and she cannot now question the 
execution of the decree against her. Her name 
was added to the decree as the judgment- 
debtor on the 25th of March 1914. Notice 
was issued to her but returned unserved. 
Later on the notice was published in the 
Leader and on her failure to appsar on the 
date fixed her name was entered as judgment: 
debtor. She cannot now come and object to 
the application for execution as she was 
made a party to the application for amend- 
ment. 

Mr. Gokul Prasad, for the Respondent, 
was not called upon. 

JUDGMENT.—The facts out of which this 
appeal has arisen are as followy-—In theyear 
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1891 a suit for sale on a mortgage was 
brought against two persons, Gobind Singh 
and Jagmohan Singh, the minor son of 
Raghubir Singh. Of these two persons 
Jagmohan Singh pleaded that he was no 
longer a member of the family as he had been 
adopted into another family and had mo 
interest in the mortgaged property. On the 
18th of May 1892 the case was decided and 
an ex parte decree was granted against 
Gobind Singh who alone was held hable, and 
the suit as against Jagmohan Singh failed. 
In the decree it was set forth that if the 
mortgaged property was insufficient to satisfy 
the debt, the balance should be recoverable 
out of the other properties of the judgment- 
debtor who was the brother of Raghnubir 
Singh. This decree was subsequently set 
aside, the suit was re-heard and on the 13th 
of June’18$6 it was decreed as against 
Gobind Singh alone. On the 12th of June 
1899 the decree was confirmed. On appeal 
on the 17th of July 1899 an order absolute 
was made, the mortgaged property was sold 
on the 22nd of March 1900 and the sale was 
confirmed on the 20th of July 1900. An 
application was made for a personal decree 
under section 90 of the Transfer of Property 
Act as against Gobind Singh alone. Wither 
on the 22nd or 30th of September a decree 
was passed as against Gobind Singh alone 
and in execution of that decree sertain pro- 
perty was attached. 

Musammat Tilok Kunwar, the widow of 
Jagmohan Singh, raised objection to the 
attachment on the ground that the property 
was hers and was not liable to salein execu- 
tion of the decree. Her ‘objection was 
allowed on the 4th of March 1911. No suit 
was brought by the decree-holder within the 
period of one year allowed by law and that 
order became final. On the 18th of Septem- 
ber 1911 the deoree-holder made an applica- 
tion, ostensibly for amendment of the decree 
which he had obtained in September 1900 
against Gobind Singh. The application was 
to the effect that the name of Musammat 
Tilok Kunwar, the widow of Jagmohan Singh 
alias Man Kunwar, might be added in the 
decree as judgment-debtor. Notice was ap- 
parently issued but not served personally on 
the lady. <A notification was then putin a 
` jocal newspaper, the Leader, and an ex parte 
order was passed on the 25th of June 1913 
undet which ter name was added to the 
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decree. On the 2nd of March 1914 an appli- 
cation for execution was made as against 
Tilok Kunwar, She objected. Tbe lower 
Court disallowed the application on the 
ground that it was barred by time. The 
decree-holder appeals. There is no explana- 
tion of the order of the 25th June 19 3, nor 
can it be understood on what ground it was 
made. There was a. decree as against 
Gobind Singh alone and that application 
could in no way be treated as an application 
for amendment of the decree. It is quite 
clear that Musammat Tilok Kunwar had no 
information of the application and the whole 
step appears to be a pure fraud. There is not 
in fact, and there has not at any time been, a 
decree against Tilok Kunwar which can be 
put into execution against her. In our judg- 
ment she was fully iustified in coming into 
Court and objecting to the matter, she having 
been made a party to the application. Apart 
from the question of limitation the Court 
below would have been fully justified in 
refusing to put the-decree into execution on 
the simple ground that the name of Musam- 
mat Tilok Kunwar was fraudulently added 
to the decree without any decree having been 
passed against her. The appeal fails and is 
dismissed with costs, including fees on 1 the 
higher soale. 


Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenus Petition No, 66 or 1915-16 or 
Bara Banxr DISTRICT. 
November 23, 1916. 
Present:—Mr, Holms, S. M., and 
Mr. Campbell, J, M. 
SHANKAR KHAN DAT PURI—~Appiicant 
~ APPELLANT 
VETEUS 
SHEO SINGH AND ANOTHER——OPPOSITE 


PARTY—RESPONDENTS. 
Landlord and tenant—Occupancy tenant, whether b 
can relinquish rights without relinquishing land. 
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An occupancy tenant cannot, without relinquishing 
the land, relinquish his rights as occupancy tenant 
inthe land and still remaina tenant under some 
other tenure, 


Appeal against the order of the Com- 
missioner, Fyzabad, dated the 8th August 
1916, reversing that of the Deputy Com- 
missioner, Bara Banki, dated the Sth May 
1916, upholding .that of the Assistant 
Collector, Bara Banki, dated 5th January 
1916. 


Babu Bisheshwar Nath Srivastava, 
Appellants. 


Babu Basdeo Lal, for the Respondents. 
JUDGMENT. 


Honus, S. M. (November 20, 1916).—This 
ig an interesting case in which Iam unable 
to accept the view of the law taken by 
the Commissioner. The facts may be stated 
briefly : — 


for the 


At settlement one Bhawani Puri got a 
decree that he was entitled to hold certain 
land at a rent of revenue plus 5 per cent. 
His successor and chela, Sheo Dat Pari, had 
some litigation with the lambardir and his 
title as an occupancy tenant was established. 
The respondents say that Sheo Dat Puri 
died in 1902, Apparently there was a 
dispute as to succession between two rival 
chelas, and one of these, Har Dat Pari, 
obtained an order for the entry of his name 
as occupancy tenant in succession to Sheo 
Dat. To this litigation it is admitted that 
the zemindar was not a party. It seems, 
however, that Har Dat Puri had been 
assisted by the zemindar in the contest and 
on the 13th November 1902 he entered into 
an agreement relating to certain property 
described as groves, offerings {charhawa) 
and sankalp, the plots- in dispute being 
included in the sankalp. In the agree- 
ment he said that he admits the zemindars 
had a right to possession of all this pro- 
perty and that at the death of his guru 
they had possession of it and had given 
it to him and that they had a right to take 
it from him at any time. Har Dat Puri 
died on the 29th January 1914, and two 
months later the present appellant applied 
for his name to be entered in the papers 
as his chela and successor to the occupancy 
rights. In the short interval of two months 
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the zemindar had possession of the plots 
in suit other than the groves. As regards 
the groves, the result of the Commissioner’s 
order apparently was that the groves should 
be recorded in the name of the present 
appellant as occupancy .tenant, which is 
somewhat inconsistent with the rest of his 
order. The Commissioner’s decision also 
mentions a house, but both sides admit 
that the house is not one of the plots in 
dispute. In the twelve years between the 
execution of the agreement and Har Dat 
Purs death the zemindar took no steps to 
turn out Har Dat Puri and the zemindar 
took no steps to have the entry in the 
khetaunt corrected whereby Har Dat Puri 
was recorded as occupancy tenant. IJ have 
questioned the respondent and he says that 
between Sheo Dat Pari’s death and Har 
Dat Puri coming in he did not obtain 
possession of the land in dispute. So the 
statement in the agreement that the zemendar 
had obtained possession of the property 
does not seem based on fact. There was 
no relinquishment of the land under section 
20 of the Oudh Rent Act, and one of the 
questions which arises is ~Can an occupancy 
tenant without relinquishing the land re- 
linquish his rights as occupancy tenant in 
the land and still remain as a tenant under 
some other tenure? I should be loath to 
accept this contention, for it would undoubted- 
ly open the door to fraud. The nature 
of the tenure created by the agreement, 
were it to hold good, is by no means clear, 
and it is argued that even under it Har 
Dat Puri remained an occupancy’ tenant 
though he agreed that the zemindars could 
take the land from him at any time. If 
this is the effectof the agreement it is 
certainly waste paper once he died and could 
not affect the right of his successor, It 
might be urged that as section 4 does not 
apply to the case of an occupancy tenant, 
he is at fall liberty to contract himself ont 
of the Act. Even so I am by no means 
sure that the agreement had the effect of 
putting an end to Har Dat Pari’s occupancy 
tenure, and the fact of the zemzndar’s long 
acquiescence in the racord of his name as 
occupancy tenant seems to support this 
view. 

I would set aside the order of the Com- 
missioner and restore thatof the Assistant 
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Collector, respondents paying costs through- 
out and Rs, 40 Pleader’s fees. ~. 


CAMPBELL, J. M.—I agree. 
Appeal allowed, 


MADRAS HIGH COURT. 
APPEAL No. 13 or 1916. 
August 31, 1916. 
Present; — Justice Sir Wiliam Ayling, KT., and 
Mr. Justice Srinivasa Aiyangar. 
A. S. S. SUBBAIYA PANDARAM— 
PLAINTIFF—APPELLANT 
versus 
MAHAMAD MUSTAPHA MARACA- 
YAR AND orhers—Derenpants— 


RESPONDENTS. 

Trust—Purchase of trust proper ties in Court sale— 
Purchaser, whether can assign for value—Limitation 
Act (IX of 1908), 3. 10— “Assign for valueable con- 
sideration” —Receiver, possession of; nature of —Adverse 
possession——Trespaszers in succession— Title to properties, 
by whom acquired. 

One X. acquired large properties i in the salt trade, In 
1894 by an instrument of deed of trust he endowed 
certain charities with some properties and directed 
that a sum of Rs. 144 should be spent every year on 
account of the charity and directed the members of 
his family to act as trustees. In 1895 he died and 
Á., one of his sons, succeeded as trustee. Inexecution 
of a decree obtained against A. for debts due from 
his father the charity properties were attached and 
brought to sale. The first defendant became the 
purchaser and was in possession ever since 1898. In 
1918, A. was removed from his trusteeship and B, 
was appointed in his place. In a suit by B. to 
recover possession of the properties on behalf of tho 
charities: 

Held, (1) that the suit was barred by limitation; 
[p. 56, col, 1.) 

(2) that the power to apply Rs. 144 every year 
towards the charity properties was not a proprietary 
interest in the property alienated which could pass 
to an alienee but was only a power which the 
trustee had to exercise from time to time. [p. 62, 
col, 2. 

A ae in Court ‘auction is an “assign for 
valuable consideration” within the meaning of section 
10 of the Limitation Act, although he knows he is 
purchasing trust properties i in which his alienor has 
only a limited interest. Tp. 52, col. 2; p. 54, col, 1.] - 


The omission of the words ‘good faith’ mo section 
10 of the Limitation Acts “of 1877 and 1908 is a 
clear indication that an “assign for valuable con- 
sideration” under that section need not have acted 
in “good faith”; it is enough if he pays valuable con- 


‘sideration. That intention is also clear from Article 


134 of Schedule I of the Limitation Act. That 
Article does not apply to the case of a purchaser in 
Court auction. [p. 52, col. 2; p 54, col. 14 

So long as the legal title is transferred to the pur- 
chaser and possession given to him, whether such 
title is transferred by virtue of the legal estate 
vesting in the trustee or mortgagee or by virtue of a 
special power, the transferee can take advantage of 
Article 134. So far as alienation of trust property 
is concerned there is no distinction between a private 
trust and a charity. [p. 54, col. 1.] 

The possession of a Receiver must be regarded as 
possession on behalf of the party entitled to the 
property as finally settled in the suit and where 
the suit is against a defendant who was in posses- 
sion and is dismissed, the possession} of the Receiver 
must be regarded as on behalf of the defendant and 
it does not suspend the operation of adverse posses- 
sion. [p. 54, col. 2.] 


Where there are successive independent tres- 
passers who have been continuously in possession 
for the statutory period, the “first trespasser gets the 
title and not the last who ‘is in possession at the 
time when the title of the real owner is extiu- 
guished, [p. 55, col. 1.] 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Tanjore, 
in Original Suit No. 61 òf 1914. - 


FACTS appear from the ee 


Messrs. T., R. Ramachandra Aiyar and G. 
S. Ramachandra Atyar, for the Appellant.— 
There is no limitatióti as against a fraudulent 
trustee. In case of feand section 18 of the 
Limitation Ast applies: Abhiram Goswami 
Mohant v, Shyama Charan Nandi (1). 


Where a trustee having no power transfers, 
what is transferred is only the trustee’s in- 
terest: Radhanath Doss v. Gisborne & Co. (2); 
Ram Churn Tewary v. Protap Chandra Dutt Jha 
(3); Iswar Shyam Ohand Jiu v. Ram Kanai 
Ghuse (4); Narasaya Udpa v. Venkataramana 


(1) 4 Ind. Cas. 449; 36 I. A. 148; 36 C. 1003; 10 O. 
L. J. 284; 6 A. L.J, 867; 11 Bom. L. R. 284 19 M. 
L. J. 630; 14 0. W. N. 1 (P. ©). 

(2) 14 M. I. A. Lat p. 15; 18 W. R, 24 (P. 0.);6 B. 
L. R. 530; 2 Suth, P. C, J. 397; 2 Sar. P. O. J. 636; 20 
E. R. 687. < 
(3) 2 C. L. J. 445. 

(4) 10 Ind. Cas. 683; 38 O. 526; 15 0. W. N. 417; 9 

L. T. 448; 8 A. L. J. 528; 13 Bom. L. R. 421; 14 O. 
J. ; 288; (1911) 2 M. W. N. 281; 21 M. L. J. 1146 


M. 
L, 
(P. C.). 
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- Bhatta (5); Mahomed v. Ganapati (6); Kama- 
lathammal v. Krishna Pillai (7); Singaram 
Chettiar v. Kalyanasundaram Pillai (8), 
Tholasinga Mudah v. Nagalinga Chetty (9); 
Velayuthan Pillai v. Subbaroya Pillai (10). 


Jn section 10 of the Limitation Aot 
assign for value” does not include a fraudu- 
lent transferee, one who knew he was 
purchasing only a limited interest. 


The suit is based on promissory title. I had 
a promissory title for three years and I had 
been disturbed by the Receiver and I was 
a minor. It wasa cause of action against 
a minor. Receivership is not alleged in the 
plaint. Possession of a Receiver is for the 
person rightly entitled. Sarala Sundar Dasi 
v. Sarada Prosad Sur (11). 

The Hon’ble Mr. T. Raungachariar, Messrs. 
N. M. Malim Saheb and A.V. Viswanadha 
Sastrz, for the Respondents, 


[SRINIVASA ÅIYANGAR, J.— What we want 
you to say is that when your client knew it 
was trust property and purchased it in that 
belief, what is its effect? ] 


The argument on the other side is that 
nobody is a purchaser for value, if he is not 
a bona fide purchaser for value. Section 10 
says that he must not be an. assign for 
valuable consideration. Section 18 uses the 
words ‘other than in good faith and for 
valuable consideration”. Section 14 says 
prosecuting in good fajth.” Wherever the 
Legislature wants “good faith” it expressly 
says so. Act [X of 1871 uses the words 
im good faith’ in connection with a 
purchaser. Act IX of 1871 Articole 134, 
the words are “in good faith.” The omission 
is deliberate, having regard to the substantive 
law on the subject. See section 64 of -Act 


(6) 16 Ind. Cas, 53; 23 M. L. J. 260: i. T, 
218; (1912) M. W. N. 870. aka 

(6) 13 M, 277; 4 Ind. Dec, (N. 8.) 905. 

n) 8 Ind. Cas. 998; 20 M. L, J, 781; 9 M. L. T. 72, 
a 26 Ind. Cas.1;1 L. W. 687; (1914) M. W.N. 


ca? 32 Ind. Cas. 265; (1916) 1 M. W, N, 28; 3 L. W. 
(10) 31 Ind. Cas. 398; 2 L, W, 989; 18 M. L. T. 424; 
7 


a (1915), M. W. N. 873; 39 M. 879, 
e (11) 20. L, J. 602, 


II of 1882; Prasanna Venkatachella v. Oollector 
of Trichinopoly (12). The case of Radhanath 
Doss v. Gisborne & Oo. (2) turned upon the 
construction of section’ 5 of Act XIV of 1859. 
See also Damodar Das v. Lakhan Das (13); 
Madhu Sudan Mandal v. Radhika Prosad Das 
ae Thiagaraja v. Rathnasabapatht Fillat 
15). 


Mr. G. 8. Ramachandra Atyar, for the 
Appellant, in reply. 


JUDGMENT.—This is an appeal’ by the 
plaintiff from the decree of the Subordinate 
Judge of Tanjore, dismissing the suit on 
the preliminary ground that it was barred by. 
limitation, 

The case has not been fully tried and except 
where the facts are admitted we have to 
take the statements in the plaint as true 
for the present purpose. The facts which 
raise the question in dispute may be shortly 
stated. 

e n, 


One Subbaiya Pandaram acquired large 
properties in a salt trade and settled certain 
of his properties in trust for charity by two 
instruments, dated 21st February 1890 and 
13th December 1894 and marked as Exhibits 
B and B-l in the oase. He had an only son 
Arunachela, the 3rd defendant, and the plaint« 
iff is his son. Subbaiya Pandaram constituted 
himself the Ist trustee and after his. death 
his descendants according to seniority wera 
to be trustees hereditarily. The trustee for 
the time being had the power, if he was so 
inclined, to take Rs. 144 a year for his 
own use ont of the income of the charity 
properties and this power he had to exersise 
within three months after the close of tha 
year. These are the only material terms 
of the trust-deeds for the present purpose. 
Sabbaiya Pandaram died in 1895 and after 
his death a decree was obtained against 
Arunachela fora large sum said to be due 
from his father Subbaiya, and in exesution 


(12) 33 Ind. Cas. 45; 38 M. 1064. 
(13) 7 Ind. Cas. 240; 37 C. 885; 37 I, A, 147 140, 
W. N. 889; 12 O. L.J. 110; 20 M. L. J. 624; (1910) 


TM. W. N. 303; 8 M. L. T. 145; 7A, L. J. 791; 12 Bom, 


L. R. 632 (P. C.). 
(18) 16 Ind. Cas. 927, 16 C. L, J. 849; 17 0. W. N. 
873 


- (15) 6 Ind. Cas. 99% 34 M. 284; 20 M. L. J. 421; 8 
M. L, T, 134; (1910) M, W. N, 425, -, 
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of that decree the charity properties covered 
by both Exhibits B and B-l were attached 
as the personal property of Subbaiya. The 
plaintiff objected to the attachment in the 
execution proceedings and on his objection 
being rejected instituted a regular suit to 
establish the right of the charity. While 
that suit was pending, the properties were 
sold in execution sale and purchased by 
the Ist defendant who obtained posses- 
sion in March 1898, and he is in posses- 
sion down to this date. Arunachela 
was renioved from the trusteeship in July 
1913 and the plaintiff is now the trustee 
under the deeds of endowment. The plaint- 
iE ‘now sues as trustee of the charity to 
recover possession of the charity properties, 
on the ground that their sale for the payment 
of the personal debts of Subbaiya was void 
and that the lst defendant acquired ‘no title 
by his purchase. He also charges the Ist 
defendant with knowledge that the pro- 
perties which he purchased were charity 
properties. He says he was a minor till 
within thrée years before the action was 
brought. In these circumstances the Ist 
defendant having admittedly been in pos- 


session for over twelve years at the time. 


when the action was brought and the 
charity represented by the then lawful 
trustee, the 3rd defendant who was under 


‘no disability, having been out of possession 


for over twelve years, the question is 
whether the suit of the plaintiff is not barred 
by the Statute of Limitations. The plaintiff 
says no, and his case is put by his learned 
Pleader in four different ways. 

First he contends that the trustee for the 
time being is entitled toa beneficial interest 
to the extent of Rs. 144a year out of the 
charity properties which oan legally pass 
to an alienee and that the execution sale 
did, therefore, passan interest to the Ist 
defendant which came to an end only on the 
removal of the 8rd defendant from the 
trusteeship and that, therefore, on the 
principle of the decision of the Privy Coungil 
in Abhiram Goswami’s case (1), as explained 
in Narasaya Udpa vw. Venaktaramana Bhatia 
(5) and followed in Muthusamier y. Sree 
Sree Methanitht Swamiyar Avergal (16), 
he was entitled to bring his action within 


(18) 19 Ind. Cas. 694; 25 M. L. J. 398; 18 M. D, 1, 
496, (1918) M. JV. N. 581; 38 M. 856, 


+ 


twelve -years after he became trustee and 
that the possession of the lst defendant did 
not become adverse tu him or to the 
charity till the beneficial interest of the 
3rd defendant, of which the Ist defend- 
ant was transferee, ceased. This conten- 
tion is, we think, nntenable. The Rs. 144 
which the trustee at his option is entitled 
to take, ig not an interest in the charity 
properties which ean pass to an alienee and 
by virtue of which the alienee hasa right 
to hold possession of the charity properties 
during the period when the alienor remains 
a trustee. It is really inthe nature -of a 
power which the trustee has to exercise 
from time to time and the trustee for the 
time being has no proprietary interest in 
the trust properties. This is the view which 
the plaintiff himself took, for in paragraph 
4of his plaint he says, ‘neither Subbaiya 
Pandaram nor his heirs have any pro- 
prietary right therein,” that is, in the charity 
properties. ~ 

Next he contends that there was no limit of 


_time for the institution of this suit and that 


section 10 of the Act applied. The argu- 
ment, if we understood right, was that the 
lst defendant was not an assign for valuable 
consideration, because though he is an assign 
and though he gave valuable consideration, ` 
he was not an ‘assign for valuable con- 
sideration’ within the meaning of the section 
as he had knowledge at the time of his 
purchase of the true nature of the property 
and that it could notbe sold for the payment 
of the private debt of the trustee;in fact, 
unless he acted with good faith an assign 
for consideration is not an assign for con- 
sideration within the meaning of the section. 
There is. no warrant for the introduction 
of additional words to qualify the plain 
meaning of the section and when we remem- 
ber that the very words ‘in good faith’ 
which were found in the Limitation Acts of 
1871 and 1&59 were deliberately omitted 
in the Act of 1877, this introduction becomes 
still less permissible. The only authority 
cited isa case reported as Ram Churn Tewary 
v. Pretap Chandra . Dutt Jha (3). That 
decision was adversely critcised ina case 
reported as Ram Kanai Ghosh v. Raja 
Sri Sr Sri Hari Narayan Singh Deo 


(17) 2.0. L. J, 546, ii 
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Bahadur (17), where Mookerjee, J., 


examines the provisions of section 10 and ` 


the cognate Article 134. We entirely agree, 
if we may say so with respect, with that 
exposition. it is trne that in a case reported 
ag Singaram Ohethlar v, Kalyanasundaram 
Pillai (8), the learned Chief Justice and 
Mr. Justice Hannay said they were: unable 
to follow this ruling of Mookerjee, J., a3 they 
thought that it appeared to beat variance 
with the decision of the Privy Council in 
Radhanath Doss v. Gisborne & Co. (2) desided 
underthe Act of 1859 and other decisions which 
followed it even after the words ‘in good faith’ 
were omitted in the Acts of 1877 and 1908. 
This observation is merely obiter and a careful 
perusal of the judgment of Mookerjee, J., shows 
that itis in no way inconsistent with the 
decision of the Privy Council or the other 
decisions which followed it, as we shall shew 
presently. Mr. Ramachandra Aiyar relied 
on this and certain other decisions of this 
Courtas to the meaning of the word ‘purchas- 
er’ occurring in Article 134 of the Act as 
throwing light on the meaninz of the words 
assign for value’ in seclion 10; see Singaran 
Chettiar v. Kalyanusundaram Pillai (8), Thola- 
singa Mudali v, Nagalinga Chetty (9). In 
these cases the meaning of the words 
6 A à 

puschaser’ as applied to a purchaser from 
a mortgagee was discussed. It is clear that 
an assignee merely of the mortgagee’s 
interest is not a purchaser within the 
meaning of the Article. It obviously means 
a person who purported t£ obtain an absolute 
title which the mortgagee purported to 
convey. Except in an English mortgage 
or a mortgaze by conditional sale, the abso- 
lute title or the legal estate is not vested 
in the mortgasee; and except ina very 
limited class of mortgages the mortgagee has 
~ no power to sell the mortgaged property. 
(See section 69 of the Transfer of Property 
Aot.) If, therefore, the assignee from a 
mortgagee knows that his assignor is only 
a mortgagee and that he could under no con- 
cetvable circumstances dispose of the 
absolute title, as for instance, in the case 
of an ordinary usufrnctuary mortgagee of 
properties outside the towns specified in 
section 69 of the Transfer of Property 
Act, that assignee may not be a purchaser 
within the meaning of the Article. That 
ig the fitmost extent to which the cases 
take us. ord Oairns delivering the judg- 
+ 


ment of the Privy Council in Radhañath Doss 
v. Gishorne & Co. (2) said that a purchaser 
must mean some person who purchases that 
which de facto is a mortgage upon a re- 
presentation and in the full belief that it 
is not a mortgage but an absolute title’. 
lt is to be observed that ‘good faith’ is 
not said to be an element in the definition 
of ‘purchaser.’ That was another requisite 
required by the Act of 1859 to entitle a 
purchaser to take advantage cf the shorter 
period of limitation prescribed by section 5 
of the Act; the ‘full belief’ need not be a 
bona fide belief. This is made quite clear 
at pages 17 and 19 of the report. At 
page 17 His Lordship says: “In pleading 
a purchase for valuable consideration in this 
country, the very first averment in the plea is, 
that the person selling either was seized, or 
alleged that he was seized, for an absolute 
title, and then the plea goes on to say that 
being so seized, or alleging that he was so 
seized, he contracted to sell, and did sell 
and convey that aksclute title, asserting it 
tu be such, to the purchaser, who paid 
his money for that which was thus sold,” 
and at page 19 after considering the terma 
of the deed of transfer by the mortgagee 
to the purchaser, in that case, he says: 
“Their Lordships can find in this deed no 
evidence of a statement on the part of 
the vendor or of any belief on the part 
of the purchasers that the property of the 
Maheeanwan Estate wasa prorerty which 
the vendor claimed to hold by what we 
should call in this country a fee-simple 
title.” It will be seen that their Lordships 
nowhere say that if a transferee from a 
trustee or mortgagee knew that his vendor 
was a trustee or mortgagee he cannot be a 
‘purchaser’ within the meaning of sestion 
5 of the Act of 1559 corre:ponding to Article 
134. They merely use that fact as an 
element to be taken into consideration in 
determining the question whether in fact 
the transferee purported to purchase any- 
thing more than the mortgagee’s interest. 
It must be remembered that a mortgagee 
as such has a transferable beneficial interest 
in the mortgaged property while a trustee 
as such has no such interest, though a 
trustee may also be a beneficiary under 
the trust. Both in the case ofa trusteg 
and mortgagee the purchaser may haye 
knowledge that his vendor is only a trustee 
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or - mortgagee; . but they may purport to 
transfer the absolute title in the exercige of 
4 power of sale and the vendee may purchase 
it, knowing or having reason to believe 
that the trustee or the mortgagee was 
exercising that power mischievously or even 
fraudulently; at the same time he may 
bargain for and get a transfer of the absolute 
title. There oan be no doubt that the 
purchaser in such a case obtains the sale 
in’ the full belief that what he is getting 
is a transfer of the absolute title, though 
at the same time he may know that if 
proceedings are taken against him he may not 
be able to retain his purchase; Article 134 
‘In fact assumes. that the purchaser in 
possession could not resist a snit for recovery 
and that his title by purchase is not good. 
Tf good faith were required, the purchaser 
except in a very small number of cases 
(as for example where the transfer is made 
in the exercise of a power boda fide assumed 
to exist by both parties though in fact 
there is no such power) would get a good 
title without the assistance of any law of 
limitation. So long as the legal title is 
transferred to the purchaser and possession 
given to. him, whether such title'is trans- 
ferred. by virtue of the legal estate vesting 
in the trustee or mortgagee or by virtue of 
a special power, the transferee can take 
advantage of Article 134. So far at any 
rate as alienation of trust property is 
concerned, there -is no distinction between a 
private trust and a charity in this matter. 
‘The decision of the Privy Councilin Damodar 
Das v.-Lakhan Das (13) appears to be 
conclusive. There the two disciples of a 
deceased Mahant divided the properties of 
the mutt, which were trust properties to 
théir- knowledge, the junior chela obtaining 
‘a portion. It was held that the possession 
of :the ‘junior chela was adverse to the 
‘senior chela and the trust which he 
represented and the title of the charity 
was barred after twelve’ years of such 
possession. We must, therefore, disallow 
this’ contention, ` 


The’ next contention is that the possession 
of the lst - defendant was not continuous 
‘for twelve yéits. It was said that in a 
‘previous suit between. the parties (to which 
‘we.shall have to refer hereafter on another 
rats t) th 1 t ‘dof, ida Sas ra AOAI x 
point e igu defendant was appointed 
A me ne hi See A TXT e 


_ Receiver by the 


Court and that during 
the period when the lst defendant was in 
possession as Receiver, his possession could 
not be said to have been adverse to the 
trust. In the first place there is no 
allegation in the plaint that the lst defend- 
ant ever lost his possession after he got 
it in March 1898. Whether this so-called 
interruption was before the Ist defendant per- 
fected his title by twelve years’ possession or 
after, we do not know. As to the terms 
and conditions on which the Ist defendant 
was appointed, there is no statement. 
Mr. Ramachandrier says that his client 
will supply all these omissions at the trial, 
but the question is not one of proof, bat 
of pleading. Assuming, however, that the 
lst defendant was in possession as Receiver 
for some time during the pendency of the 
former suit, that suit having been ad- 
mittedly dismissed, the lst defendant now, 
who was also the defendant in that suit, could 
not be said to have lost his possession during 
his Recetvership. Itis not contended that 
the lst defendant quitted possession or lost 
possession and that nobody was in posses- 
sion during that period so as to revive the 
possession of the trust as in the case of 
Trustees and Agency Company v. Short (18). 
The possession of the Court through the 
Receiver can only be on behalf of the party 
entitled as finally settled in that suit and as 
the suit was dismissed, the possession must 
be deemed to have been on behalf of the Ist 
defendant himself, he being the successful 
party. 

These are the points taken in respect of 
the claim of the plaintiff as the lawful trustee 
of the charity in succession to Arunachela, his 
father, who had been removed from the 
trusteeship in 1913. Article 134 of the 
Limitation Act has been held by this Court 
to be inapplicable to a purchaser in Court 
auction, Ahamed Kutti v. Raman Nambudri 
(19). We have held that section 10 does 
not apply. The only other Articles applicable 
are Article 142 or 144. Whichever Article 
applies, the lst defendant having been in pos- 
session without any title whatsoever (for the 
case of the plaintiff is thatthe execution sale 
was absolutely void and conveyed no title 


(18) (1888) 13 A. 0.793; 68 L. J. P. C. 4; 59 L. T, 
677; 37 W. R. 488; 53 J. P. 132, . e 


__ (19) 26 M. 99; 11 M. L, J, 323, . 
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whatever to the Ist defendant) the title 
of the tristee Arunachela and of the charity 
which he represented was extinguished 
(Damodar Das v. Lakhan Das (18)]. The 
plaintiff as a successor has no fresh cause of 
action. The plaintiff's suit then as the 
successor of Arunachela in the trusteeship 
fails and must be dismissed. 

But the plaintiff- contends—that is the 
fourth point argued by Mr. Ramachandrier—- 
that he has put forward an alternative claim 
to the possession of the lands on the ground 
of his prior possession, even when Arunachela 
was the trustee, and that the Ist defendant 
in fact dispossessed him when he (the 
lst defendant) obtained delivery in March 

‘1898 and inasmuch as he, the plaintiff, 
was a minor at the time of the disposses- 
sion and within three years of the institn- 
tion of the suit, his claim to recover 
possession, treating his prior possession as 
the root of his title, is not barred. This 
raises an interesting question as to the 
rights of successive independent trespassers 
who have been continuously in possession, 
if and when the title of the real owner 
is extinguished. The weight of authority 
is in favour of the view that in such a 
case the first trespasser gets the title and 
not the lust who was in possession at the 
time when the title of the real owner 
became extinguished. {tis now well settled 
that a person in possession without a 
title has the right to maintain his posses- 
sion against all the world except the 
rightfal owner; that he can sue in eject. 
ment and recover possession - not merely 
in trespass—from any person who sub- 
sequently dispossesses him, unless the latter 
ig the real owner or claims under him or 
justifies under his authority; proof by the 
defendant that the real title was outstand- 
ing in a third party would be no defence, 
In fact the prior possession is itself a 
root of title and the prior possessor has 
-all -the rights of a true owner except, of 
course, against the owner himself: see 
Asher v. Whitlock (20), where Doe v, Barnard 
(21) is explained; Perry v. Olissold (22), 

(20) (18663 1 Q. B. 1; 35 L.J. Q. B. 1%, 11 Jur, 
(x. 8.) 925: 13 U. T, 254; 14 W, R. 26. 

(21) (1849) 13 Q. B. 945; 18 L.J. Q. B. “306; 13 
“Jur. 915; 116 E. R. 1524; 78 R. R, 564. 


422) (1907) A.C. 73; 76 L. J.P. ©. 19; 951. 7, 
94; 23 T. L. R. 282, ; 
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Sundar y. Parbati (23), Narayana Row v. 
Dharmachar (24). It is equally well settled 
that the effect of the extinction of the 
title of the real owner is not to transfer 
that title tothe person in possession at 
the time of such extinction, though it is 
sometimes said that the adverse possessor 
for the requisite period obtains a title by 
statutory transfer. Section 25 of the 
Limitation Act like section 34 of 3 and 
4 Will. IV, Ch. 27, merely extinguishes 
the title of the real owner, and the person 
iu possession who had a right to retain 


‘that possession against all but the real 


owner in consequence of the extinction of 
tke title of the real owner oannot be 
ousted thereafter even by the real owner 
and in that sense acquires a title by 
Statute; but it is not an involuntary trarsfer 
by Statute of the estate of the rightful 
owner, though the title acquired by the 
trespasser may have the same legal 
character as that lost by the rightful 
owner (See Dart’s Vendors and Purchasers, 
Volume I, page 473) cf. Tichborne vy. Weir 
(25) with In re Nisbet and Potts’ Contract 
(26). From this it follows that if a prior 
possessor had a right to eject a aubsequent 
trespasser so long as the title of the 
rightful owner was ontstanding, that right 
could not cease to- exist because that title 
becomes extinct by lapse of time. If then 
the prior possessor can eject the subsequent 
trespasser the title must be in the first 
trespasser unless, of course, the subsequent 
trespasser had obtained a title by adverse 
possession against the previous trespasser. 
This is the view taken by Sir F. Pollock 
(see page 95 of his Essay on Possession), 
by Dart (Vendors and Purchasers, page 
474), by Mr. F, H. Carson (Real Property 
Statutes, page £0) and by My, Lightwood, 
(Possession of Land, page 275). The case 
of Asher v. Whitlock (20) appears to decide 
this very point as will be seen from the 
various dates given in the report. The 
title of the real owner appears to have 
become extinguished by the lapse of twenty 
years when the widow of the original possessor 

(23) 12 A. 61; IGI. A, 186; 5 Sar. P.O, J. 448; 6 
Ind, Dee. (N. a) 782 (P.O). 
_ (24) 26 M. 514, 

(25) (1893) 67 L. T. 735: 4 


R. 2 
(26) (1906) 1 Ch. 386; 75 L, J. 
286; 94 L. T. 297; 22 T, L., R, 234. 


6. 
Ch. 238; 54 W, R 
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(who had married again) and her second 
husband were in possession; at that time 
sbe had no title to remain or retain 
possession as her interést ceased by her 
second marriage and her daughter was 
the person entitled. The daughter’s heirs 
succeeded in ejecting the second husband 
of the widow, which they could not have 
done if the title vested in the widow or 
her second hasband, who were the sub- 
sequent trespassers in possession at the 
time when the title of the real owner 
-was extinguished. The passage from Pollock 
on Possession was cited with approval by 
Lindley, L. J. (as he then was) in 
Dalton v., Fitzgerald (27). The only 
authority against this view are some 
observations of Lord Romilly in Dizon v. 
Gayfere (28), from which it appears His 
Lordship was of opinion that in law the 
person last in possession would acquire 
the legal title. The actual decision in the 
case does not touch the present question. 
These cbservations were dissented from in 
Asher v. Whitlock (20) where Cockburn, 
C. J., said, “The Master of the Rolls may 
be right in equity, but I doubt his being 
right in law.” It appears that when .the 
Limitation Billof 1677 was drafted, it was 
proposed to add a section dealing with 
this. matter but it was dropped (see Mitra, 
Volume I, page 445). On principle and 
on the authorities we think the plaintiff 
had a right to recover possession on his 
title based on his prior possession, and 
that right is not barred if the facts are 
as alleged by him. Mr. Rangachariar, 
however, contended that though this may 
be so ina case where the plaintiff claims 
the property beneficially, in this case as 
he sues to recover the property for the 
charity and’ inasmuch as the charity is 
barred by reason of the twelve years’ adverse 
possession suffered by the lawful trustee, 
the plaintiff’s suit is barred. We think 
this is not correct. For the purpose of 
limitation the plaintiff must be taken to 
be suing for a personal right, though nu 
doubt if he recovers possession of the 
properties he may have to hold them 
for the charity. The charity is barred 


(27) (1897) 2 Ch. 86 at p.90; 66 L. J. Ch @04: * 

L. 2 700; 45 W R: 685. eae 

25) (1853) 17 Beav. 421; 23 L. J. Ch. 60: 51 E R. 

7 097; 99 R. R- 218, pence 
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and can be barred only when its 
trustee or the manager is barred, as 
the charity can sue only through a natural 
person [see Jagadindra Nath Roy v. Hemanta 
Kumari Debi (29)]. Mr. Rangachariar did 
not contend that, as the Ist defendant 
obtained possession claiming under a sale 
in execution of a decree against the then 
trustee, (which sale must on the allegations 
in the plaint be taken to be a nullity) 
the Ist defendant could have resisted 
any suit for possession by the plaintiff by 
virtue of bis prior possession. 

This conclusion of ours would necessitate 
a remand of the suit for a trial of this 
claim. But Mr. MRangachariar contends 
that as this very claim based on prior 
possession was put forward as a ground 
of claim in a previous suit, Original Suit 
No. 15 of 1967, between the same parties, 
where also the present plaintiff asked for 
the same reliefs as he asks now and as 
that suit was dismissed, the present claim 
is barred by the former adjudication, 
Although this question was not dealt with 
by the lower Court, in order to avoid 
delay we docided to hear parties on this 
point in appeal and dispose of it here as 
the question’ is one of pure law. It 
depends entirely on the effect of the former 
judgment, Exhibit G. The plaint in the 
suit has also been read to us by the 
appellant and we find the material portions 
correctly set out in the judgment G. In 
paragraph 12 of the” plaint in that suit 
the present plaintiff in setting out kis 
various titles for the reliefs claimed there set 
up this very title of prior possession. The 
only relief asked for was possession of the 
properties sued for from the present defend- 
ants Nos. 1 and 2, who were also defendants 
Nos. land 2 in that suit. The father Aruna- 
chela was made a party bnt no relief was 
asked against him and no relief by way of 
recovery of possession could possibly be 
asked as admittedly he was not in posses- 
sion. The Subordinate Judge of Negapatam 
in whose Court that suit was filed, the 
same Court in which the present snit also 
was instituted, held that the prior posses- 
sion of the plaintiff, even if true, gave 
him no cause of action to recover possessicn 


(29) 22 C. 12%; 3! I. A. £08; 8 ©. W. N. 809; 6 Bom, 
L, R. 765; 1 A. L. J. 5¢5; 8 Sar. FP. C. J. 698, 
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of the properties till that prior possession 
was perfected under the Statute of Limita- 
tion against the real owner, and disallowed 
the claim. Whether he was right or 
wrong in so holding, the decree dismissing 
the plaintiff’s suit based cuter alia on that 
claim is res judicata, and obviously prevents 
the plaintiff from again putting forward 
the same claim, The appellant agrees that 
this may be so, but as in this case, 
Arunachela who was the lawful trustee 
was a party to that sait, that decision 
cannot be res judicata; the argument is 
that as the plaintiff cannot recover against 
the lawful owner by virtue of prior posses- 
sion and he having been a party to that 
suit, that decision was perfectly right and 
that that decision really held that the 
prior possession was not good as a root 
of title against a trespasser in the presence 
of the lawful owner. We are unable to 
accept this contention. It will be seen 
from the pleadings and the judgment in 
the previous suit, that though Arunachela 
was a party to that suit, he was only a 
nominal party; not even a declaration of 
title against him was asked —not that this 
would make any difference for the application 
of the principle of res judicata. The cause of 
action on the claim of prior possession 
was against the parties in possession and 
against them alone and it is against them 
that the suit was dismissed. We, therefore, 
think that this claim was not available to 
the plaintiff in the present quit. 

Mr. Ramachandrier also contended that 
the respondent is not entitled to take 
this point now as he did not raise it in 
his written statement and if he had 
raised it then, the appellant might have 
avoided the plea by pleading fraud, negligence 
or other ground of avoidance of the 
previous judgment. There is no basis for 
this contention. For the defendants have 
pleaded this very judgment as res judicata 
in paragraph 17 of their written statement 
and an issue (issus No. 10) bas been 
raised on this. The plaintiff néver pleaded 
that the previous judgment was not binding 
on him. We must, therefore, dismiss the 
appeal with costs, - 

Appeal dismissed. 

Y. Ra Pe 
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OUDH JUDICIAL COMMISSIONER’ S 
COURT. 


Civit MISORLLANEOUS APPLICATION No. 185 
. oF 1916. 
June 20, 1916. 
Present:—Mr, Stuart, J. C. 
KASHMIRI BANK, Lro, FYZ ABAD — 
APPLICANT 
VErSUS 
Rat GOKUL CHAND Bahadur AND 


oTHars—Oppostte Party. 

Companies Act (VII of 1913), 5." 158-—~Creditors and 
share-holders, meeting of ~Arrangement— Acceptance 
by creditors not present at meeting, effect of 
Majority. 

In a meeting held under the provisions of section 
153 of the Companies Act, the written acceptance of 
the arrangement by those share-holders and creditors 
who are not present, either in person or by proxy, 
cannot be taken into consideration to make up the 
majority in number representing three-fourths in value 
of the share-holders and creditors. [p. 58, col. 1.] 


_ Application under section 153, Act VII 
of 1918 (Indian Companies Act), instituted 
on the 12th April 1916. 

Mr. 5. N. Sinha, for the Applicant. 

Babus Jshwari Prasad, Girja Saran Ial 
and Lachhman Prasad Varma, for the Opposite 
Party. 

JUDGMENT,—An application was made 
by certain Directors of the Kashmiri Bank, 
Limited, a registered Company which had 
its registered office at Fyzabad, on 31st 
January 1916 to Mr. Lindsay, Judicial Com- 
missioner, Oudh, under the provisions of 
section 153 (1) of the Indian Companies 
Act of 1913, requesting that the Court 
might order a meeting of Greditors and 
share-holders of the Bank to consider an 
arranzement for private liquidation. The 
Judicial Commissioner passed an order on 
9nd February 1916 directing that such a 
meeting should be held on 3rd April 1916. 
That meeting has sinse been held and this 
Court is now asked to sanction the arrange- 
ment at which that meeting arrived. Certain 
objections have been taken. 

I find that there was unfortunately a 
fatal flaw in procedure which has vitiated 
the proceedings of that meeting. Section 
153 (2) of the Indian Companies Act of 
1913 lays down that befo e a Court ean 
sanction such an arrangement, it must be 
approved by a majority in number represent- 
ing three-fourths in value of the creditors 
or class of creditors, or members, or class of 
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members, as the case may be, present either 
jin person or by proxy at the meeting. On 
looking at the fasts I find that there were 
present six share-holders, five in person and 
one by proxy, who represented 320 shares 
ont of 5,000 shares and there were further 
present eleven persons who stated that they 
held fixed deposits to the value, as far as I 
can ascertain, of Rs. 16,218-7-5 ont of a total 
amount of fixed deposits to the value of 
Rs. 97,231-7-6. I cannot trade two of the 
persons so present as holding any fixed 
deposits at all. This may possibly be due 
to misdesoription of their names, but in any 
circumstances it may be taken that at the 
outside the persons holding fixed deposits 
who were present at the meeting did not 
represent more than Rs. 20,000 out of the 
total sum of Rs. 97,281-7-6. There are 
further holders of Savings Bank deposits 
aggregating Rs. 2,950-14-6. None of these 
persons were present, There were thus in 
all eleven alleged holders of fixed deposits 
present in person. No holders of fixed 
deposits were present by proxy. It is clear 
that the majority representing three-fourths 
in value‘of creditors present either in person 
or by proxy was not obtained. The learned 
Counsel in support of the petition has urged 
that many other creditors who were not 
present in person or by proxy wrote to say 
that they were ready to accept the arrange- 
ment, and that if the amount of the hold. 
ings of these oreditors be added to the 
amount of the holdings of those present, the 
requisite majority will be obtained. But 
unfortunately the provisions of the section 
do not provide for the inclusion of holdings 
where the holders have neither been present 
in person or by proxy and the acceptance 
of the arrangement by such persons is of 
no efféct. i 

For the above reasons, I reject this ap- 
plication. It will, of course, be open to the 
Directors to some up again under section 
158 (1) asking for permission to hold an- 
other meeting at which the same proposals 
can be put up, and then endeavour to ensure 
that the arrangement shall be accepted in 
such a manner as will enable the Court, if 
it considers desirable, to sanction the same. 
The Bank will pay its own costs and 
those of the objectors. 


Application rejected, 
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ALLAHABAD HIGH COURT. í 
FiRST APPRAL FROM ORDER No, 198 or 1916, 
March 27, 1917. 

Presents—Sir Henry Richards, Kr., 
Chief Justice, And 
Justice Sir P. C. Banerji, Kr. 
KALLU—Devenpant - APPELLANT 
“ PETEUS 
BHAGIRATH LAL AND anorarr— 


Pratntives — ILESPONDENTS, 

Accounts, suit for—Acknowledgment, suit on basis of, 
whether anaintatnable—Clvil Procedure Code (Act V of 
1908}, O. LI rr, 28, 25—Remand — Preliminary 
point-—Decision on some issues — Order, proper, i 

A. sult for a sum of money due upon accounts, 
stated between the parties and for moñey lent, can lie 
onthe basis of a mete acknowledgment. [p. 59, col. 2.; 

Bhola Nath v. Net Ram, 3 A. J. L. 800, A. W. N. 
(1906) 185, followed. 

Under Order XLI, rule 28, of the Civil Procedure 
Code, 1908, it is only when the Appellate Court re- 
verses the order of the Court of First Instance on a 
preliminary point that the suit should be remanded 
fp. 59, col. 2.] 

Therefore, where an Appellate Court decides some 
of the issues in a case and leaves the other issues 
to be decided by the Trial Court, the case shonld 
be remanded under Order XLI, rule 265, and not 
under Order XLI, rule 23. [p. 69, col. 2.] 


First appeal from an order of the Addi. 
tional District Jadge, Meerut, dated the 
12th September 1916. Nk. 

FACTS,— The plaintiffs brought a suit on 
the basis of bahi khatas. They alleged that 
defendant Noa. 1 as head of a joint“ Hindu 
family carried on a money-lending business 
with him; that in a certain year defendants 
Nos. 1 and 2 having admitted and accepted 
Rs. 585 as due by them on account of a debt 
under a bond executed by’ defendant No. 2 
struck a balance on the account book of the 
plaintiffs and having affixed a stamp lubel, 
put their thumb impression to it; that sub- 
sequently defendant No. 1 used to borrow 
money, as parol debts; that on a subsequent 
date, defendant No. 1 after understanding 
the account and having found Rs, 1,611-8-0 
as due by him affixed his thumb impression 
on the stamp label; that finally on the Ist of 
Angust 1914 defendant No. 1 having ‘ac- 
cepted Rs. 1,711-8-0 as due by him affixed a 
stamp label-and pnt his thumb impression 
to the account book of the plaintiffs; and 
that after this date the defendant No. 1 
borrowed Rs, -142-12-6 on different dates, 
and the sums were entered in the plaintiffs’ 
account books. ‘The plaintiffs, therefdre, 
claimed Rs, 2,420-2-0. The defence was that 
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the suit was not legally maintainable; that 
the finger impressions had been obtained 
fictitiously and without payment of considera- 
tion; that the claim was barred by limita- 
tion and that defendants Nos. 2 to 7 were 
not Hable. 

The Court of Frst Instance dismissed the 
suit on the ground tbat a mere acknowledg- 
ment could not form ,the basis of a snit. 
On appeal the lower Appellate Court held 
that: the suit was maintainable. It further 
held that the thumb impressions had not 
been proved to have been obtained in the 
manner alleged by the defendants. The case 
was remanded under Order XLI, rule 23, 
Civil Procedure Code, for the decision of the 
third issue only. 

The defendants 
Court. 

Mr. Lakshmi Narayan, for the Appellant. — 
No suit can be maintained on the basis of 
a mere acknowledgment, unless such 
acknowledgment amounts to a new contract. 
The learned Judge is in error in assuming 
that the suit is based on the whole accounts. 
I rely on Ganga Prasad v. Ram Dayal (1). 
The facts of this case are very similar to 
the present case. The case of Bhola Nath v. 
Net Ram (2) is distinguishable. So far 
as the sumof Rs. 585 is concerned, it is 
clearly only an acknowledgment of the debt 
due from defendant No. 2. 

Moreover, the order of remand is defestive. 
The Court of Frst Instance decided the case 
on a preliminary point. e The lower Appellate 
Court has remanded the case for the trial 
of one issue only. No doubt it decided the 
otber issues incidentally, but the defendants 
have been greatly prejudiced thereby. The 
oase ought to have been remanded for the 
trial of the issues left undecided by the 
first Court. 

Dr, Surendra Nath Sen, for Mr. N. Upadhya, 
for the Respondents, was not called upon. 


JUDGMENT.—This appeal arises out of 
a suit in which the plaintiffs claimed a sum 
of money as being due upon accounts stated 
between them and the defendants and for 
money lent. The Court of First Instance dis- 
missed the suit apparently upon the sole 
ground that the suit could not be maintained 


on the entries in the bahi khata. It had 
(1), 23 A. 502; A. W. N. (1901) 150, 
(2f 3 A. L. J, 800; A. W, N. (1906) 185. 
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framed three issues, namely (1) “Is the 
amount claimed due to the plaintiffs on ac- 
counts and did the plaintiffs obtain defend- 
ant Kallu’s finger impression on account 
1968-1971 Sambat by way of farzi and with- 
out payment of consideration? (2) Is the 
whole claim or any part of the same barred by 
time? (3). Are the defendants Nos. 2 to 7 
entitled to be exempted or are they liable 
for the amount claimed?’ Witnesses had 
been called by both parties and it is quite 
clear that the learned Additional District 
Judge on appeal was against the defendants 
on all the issues except the third. The 
main contention was as to whether or not 
the plaintiff's suit lay as alleged in the 
plaint. The Court of First Instance on the 
authority of Ganga Prasad v, Ram Dayal (1) 
had dismissed the claim. The lower Appel- 
late Court overruled the objection and re- 
ferred to the later case of Bhola Nath v. 
Net Ram (2). We think the lower Appel- 
late Court was correct in the view it has 
taken of the law,- and we also agree with 
the reasons and think that the later author- 
ity is the one which should be followed in 
the present case. The present ‘appeal com- 
plains that the Court ought not to have re: 
manded merely the third issue but ought, 
after deciding the preliminary point, to have 
remanded the entire ‘case. There is some 
force in this contention. Under Order XLI, 
rule 23, it is only when the Appellate Court 
reverses the Court of First Instance on a 
preliminary point that the suit should be 
remanded. If the lower Appellate Court 
had decided itself, on the materials it had, 
all the issues except the third issue and if 
it was not prepared to decide this issue, 
what it should have done was to have re- 
ferred the third issue to the Court of First 
Instance under Order ALI, rule 25, and 
not remanded the case under Order XLI, 
rule 23. We think that the Court did 
decide the first two issues and the only 
issue left undecided owas the third 
issue. We accordingly allow the appeal to 
this extent, that we send back the case to 
the lower Appellate Court with directions 
that it must either decide the third issue 
itself (if there are materials on the record to 
enable it todo so), or refer an issue to the 
Court of First Instance, and on the - return 
made to that issue finally dispose of the 
| e 
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appeal. Costs here and hitherto will be 
at the discretion of the Court disposing of 
the case. 

Appeal partly allowed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Petition No. 57 cr 1915-16 op 
Sitarpor Districr. 
November 24, 1916. 
Present:—-Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
musammat LIHAZUNNISSA KHANAM 
AND OTHERS -— PLAINTI¥Ss—A PPELLANTS 
VETSUS 
DADHICH SINGH AND OTHERS— 


DErENDANTS— RESPONDENTS, 

Oudh Rent Act (XXII of 1886), s 107 Q, H— Rent 
free grant, sale of- —Purchaser, position of. 

The purchaser of a rent-free grant cannot, under 
any circumstances, acquire a title superior to that of 
his vendor. [p 60, col. 2; p. 61, col. 2.] 

Ghulam Sarvar vy. Muhammad Ambar Ali Khan, 25 
Ind, Cas. 694; 1 O. L, J. 325, dissented from. 


Appeal from the decree of the Commis- 
sioner, Lucknow, dated the 27th August 
1915, upholding the. order of the Deputy 
Commissioner, Sitapur, dated the 12th May 
1915, vpholding the order cf the Assistant 
Collector, Sitapur, dated the 19th October 
1914. 

The Hon’ble Pandit Gokaran Nath Misra, 
Babu Bisheshwar Nath Srivastava and Lach- 
hman Prasad Varma and Pandit Bansi Dhar 
Misra, for the Appellants. 

Mr. St, George Jackson and Babu Ishwarz 
Prasad, for the Respondents. 


JUDGMENT. 

CAMPBELL, J. M.—( April 20, 1916). —] am 
unable to agree with the Commissioners 
finding in this case. He has himself decid- 
ed in Appeal No. 88, Ithazunnisa v. Syed 
Nadir Mirza, on November 25th, 1915 that 
the rent-free grant in favour of Akbari 
Begum (from whom the present respond- 
ents derive their title) was not proved to 
be fifty years old and that, therefore, her 
descendants should be assessed to rent as 
ordinary tenants under section 107 G, and 
not as under. propristors under section 107H, 

IN + 
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The present respondents are purchasers 
from Akbari Begum's descendants and be- 
cause they are found to have acquired 
their position for valuable consideration, it 
is held that they have under-proprietary 
rights under section 107H while their vendors 
have only ordinary tenants’ rights under 
section 107G. ln other words the vendee 
has a better status than his vendor, This is 
the absurd situation arrived at by accepting 
the findings in Appeal No. 28 of 1912-13 
[Ghulam Sarvar v. Muhammad Ambar Ali 
Khan (1)], as a sound exposition of the 
existing law. I have repeated]y disagreed 
with it myself, and think that my colleague 
holds similar views. I am of opinion that 
the purchaser of a rent-free grant cannot 
under any circumstances acquire a title 
superior to that of his vendor. 

I would, therefore, set aside the orders of 
allthe lower Courts and, finding that the 
present respondents have no title superior 
to that of ordinary tenants, would direct 
that the land held by them be assessed to 
rent under section 107G. -The Assistant 
Collector and Deputy Commissioner both 
held that the respondents had entirely 
failed to establish any title to proprietary 
rights. This finding was not appealed against 
to the Commissioner, and the Deputy 
Commissioner’s order is now final, It is 
now argued for respondents that because 
the Commissioner summarily dismissed plaint- 
iffs-appellants’ appeal, they were prevented 
from putting in a ecross-objection raising 
this question of proprietary title and that, 
therefore, the case should be remanded to 
the Commissioner to enable it to be raised, 
I never heard such a preposterous argu- 
ment and decline to entertain it. In any 
ease I entirely agree with the Assistant 
Collector and Deputy Commissioner’s views 
on the subject. I would give the appellant 
his costs in all Courts and Rs. 50 Pleader’s 
fees. 


Horns, 5, “4.—When my colleague’s judg- 
ment came before me I fixed a date to 
hear Counsel of both sides, as my colleague 
wishes to dissent from a previous decision 
of the Board, though not a selected decision, 
namely that of Sir Duncan Baillie and 
Mr. Tweedy in Ghulam Sarvar v. Muham- 


mad Ambar Ali Khan (1), dated 12th Decem- 
(1) 25 Ind. Cas. 594; 1 O. L. J. 326, 


+ 


- 


Vol. XL] 


GIANI RAM V. MARI, 


ber 1913. Before going into that question 
I will deal first with a further contention 
of the respondent that he has a proprietary 
title in the land in suit. The Assistant 
Collector decided that he had no such title 
and the Deputy Commissioner upheld this 
order. The present respondent did not 
appeal to the Commissioner against the 
decisions of the lower Courts and ordinarily 
could not raise this point now. It is urged 
‘that bad the Commissioner fixed a date 
for the hearing of parties in the appeal 
before him he could have raised this point 
by a cross-objection, but the Commissioner 
_heard the appeal summarily without sènd- 
ing for parties. As -he did not appeal to 
the Commissioner against the decision of 
the two lower Courts that he kad no pro- 
prietary title, I agree with my colleague 
that the question cannot be raised now. 


The interpretation of the words in ques- 
tion of section 107H is not an easy 
matter. The wording of section 158 of the 
Agra Tenancy Actin this respect is almost 
precisely the same as that of the section 
of the Oudh Act. Sir Duncan Baillie in 
his judgment writes that a similar question 
has frequently arisen under section ld] 
(b) of the Agra Act and has been desided. 
To begin with the wording of section 151 
(b) of the Agra Act, is not precisely the 
same as that of section 158. Search has 
been made for the decisiona to which Sir 
Duncan Baillie refers, either of the Board 
or of the High Court, but they cannot be 
found, and the Counsel in the present case 
are unable to traze them. Sir Dancan 
Baillie writes:— I think it reasonable to 
consider that the law intended to protect 
all persons who in good faith paid good 
money for the acquisition of aright which 
they regarded as valuable and transferable, 
and which would have been valuable and 
transferable except for the operation of the 
special law as to rent-free tenures.” Irather 
take the view of Mr. Tweedy who wrote:— 
“It may be doubted whether the Legisla- 
ture intended the protection contemplated 
= by the Senior Member, for the doctrine of 
caveat emptor applies and the purchaser is 
bound to make sure of the title before he 
makes the bargain.” 

a Apart from these arguments the only 
reason for the decision of my predecessors 
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was that the words “ acquired for valuable 
consideration” are plain and to hold as my 
colleague now wishes to hold would be to 
read before these words the word 
“originally.” 

The appellant on the other hand urges 
that the words of the section should be 
so interpreted as not to violate the well- 
known rule of law that a vendee cannot 
have a better title than his vendor, and 
argues that, reading the whole clause 
together, which begins by referring to the 
acquisition in consideration of the loss of 
right previously vested in the grantee and 
goes on to refer to acquisition by a wiitten 
instrument for a valuable consideration, the 
meaning obviously is that the second ac- 
quisition must also be by the grantee. 
For this point of view there is a good 
deal to be said. It has been argued that 
the word “acquire” necessarily implies that 
the vendor must have had a transferable 
interest which is capable of passing to a 
purchaser, and that a rent-free interest 
which can at once be put a stop to by 
action of the original grantor cannot be 
said to be such an interest. This argument 
does not seem to be altogether conclusive. 

On the whole, however, L agree with the 
view taken by my colleague which is the 
view I took as Commissioner of Fyzabad 
when the decision in Ghulam Sarvar’s case 
(1) was not known to me. 

I coneur in the proposed order. 


Appeal allowed, 


PUNJAB CHIEF COURT. 
First Civit Appsat No. 1031 or 1915. 
June 22, 1916. 

Present:—Mr. Justice Shadi Lal. 
GIANI RAM AND OTHERS—— PLAINTIFFS — 
APPELLANTS 
versus 
Musammat MARI AND OTBERS— DEFENDANTE 


— RESPONDENTS. 
Cusiom-—Succession—Alienation by widow — Widow's 
estate, nature cf-——Proprietary body, rights of—Riwaj-i- 
am, entry in, construction of—Succession—Sister and 
sister's SOR. 
A widow’s estate is only limited for the benefit of 


- peyersioners und where there are none she is, to all 


intents and purposes, an absolute ogner; and fhe 
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onus is upon the proprietors of the patti to establish 
their right to contest an alienation by such a widow. 


Alla Ditta v. Gauhra, 23 Ind. Cas, 127; 3 P. R. 1914; 
129 P. L R. 1914, followed. 

A riwaj-i-am contained an entry to the cifect that 
if a man dies intestate leaving no relations, his im» 
moveable property devolveson all the landowners of 
the thula or panna in which the land of the deceased 
is situate: 

Held, that the entry was not intended to be an 
absolute provision excluding a sister or a sister’s son 
from succession and it was not contemplated that 
they should yield to the proprietary body of a 
heterogeneous character. 


First appeal from the decree of the 
District Judge, Hissar, dated the 81st July 
1914, 

Mr. Sundar Das, for the Appellants. 

Bakhshi Tek Chand, for the Respondents. 


JUDGMENT.—Chajju, a Jat of Mauza 
Kheri Gangan, Tahsil Hansi, District Hissar, 
who was the last male proprietor of the 
land in dispute, died leaving a widow 
Musammat Mari. It appears that she 
adopted one Hira, her husband’s sister’s 
son, and got the estate mutated in his 
favour on the 27th February 1908. The 
plaintiffs, who are Jats of another got and 
proprietors in the thula, claimed a declaration 
that the adoption and the mutation consequent 
thereupon should not affect their rights in 
the estate on the death of Musammat Mari. 

The point for determination is whether 
the proprietors in the thula have any locus 
stand, to contest the widow’s power to 
adopt a son to her husband. Now it 
has been laid down in Allah Ditta v. 
Gauhra (1) that the onus is upon the 
proprietors of the patti to establish their 
right to contest an alienation by a widow 
and that a widow’s estate is only limited 
for the benefit of reversioners, and where 
there are none, she is, to all intents and 


purposes, an absolute owner. Upon the 
present record there is not an iota of 
evidence to discharge this ouus. dt is true 


that in answer to question 71 the proprietors 
stated that “if a man dies intestate leaving 
no relations, his immoveable property de- 
volves on all the land-owners of the thula 
or panna in which the land of the deceased 
is situate.” It must, however, be remembered 


(1) 28 Ind. Cas. 127; 3 P.R, 1914; 129 P. L. R. 
1914, 
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that in the present case the proprietors 
of the thula are not a compact body, but 
are of miscellaneous tribes, and I do not 
think that this provision of the riwaj-t-am 
was intended to apply to the case of a 
thula, in which the proprietors have ~ no 
community of interest. 

Farther, J am not prepared to hold 
that, even in the absence of the adoption, 
the proprietors would be entitled to succeed 
to the land in preference to the deseased’s ' 
sister’s son. The entry in the riwaj-1-am 
excluding a sister or a sister's son from 
succession was not intended to be an 
absolute provision, and if was hardly 
contemplated that they should yield to 
the proprietary body of a heterogeneous 
character. No instance of the succession 
of the proprietors of a thula as against a 
sister or sister’s son is forthcoming, and 
the riwaj-t-am does not, therefore, create 
a presumption in favour of the plaintiffs, 
vide. inter alia, Devt Singh v.’ Premi 
(2). In fact, in at least two judgments 
of this Oourt Bishen Singh v. Bhagwan 
Singh (8) (Jats of Ambala District} and 
Ballu v. Gur Dyal (4) (Qirths of Kangra 
District) it has been’ held that a sister’s 
son excludes the village proprietary body. 

Upon both the grounds set out above 
the plaintiffs’ claim must be dismissed. 
I accordingly confirm the decree of the 
lower Court and dismiss the appeal with 
costs. 

. Appeal dismissed. 

(2) 9 Ind, Cas. 683; 11 P. R. 1911; 83 P. L. R. 191]; 
57 P. W. R. 1911. 


(3) 28 P. R. 1904; 64 P. L. R. 1904. 
(4) 95 P. R. 1905; 47 P. L. R. 1906. 


Vol. KL) 
SUKHPAL SINGH V, BRIJ KISHORE, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Petition No. 127 or 1915-16 or 
Rak BARELI District. 
July 27, 1915. 
Present:;—-Mr. Holms, S. M., and 
Mr. Lovett, J. M. 
SUKHPAL SINGH—DEFENDANT— 
APPELLANT 
VETSUS ° 


Lala BRIJ KISHORE—P aintire— 


RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 3883—U. P. Land 
Revenue Act (IIT of 1901), s. 729— Enhancement of rent 
—Tenant with heritable non-transferable rights— 
Settlement Court, order by—Judicial decision—Occu- 
pancy tenant. 

The decision by the Settlement Court holding a 
tenant to have heritable and non-transferable rights 
is a judicial decision as contemplated by section 79 
of the U. P. Land Revenue Act; and the rent of a 
tenant holding under such a decision cannot be 
enhanced under section 33 of the Oudh Rent Act, 


although he be recorded as an occupancy tenant in 


the village papers. 

Appeal from the decree of the Com- 
missioner, Lucknow, dated the 6th March 
1916. 

. JUDGMENT. 

Houms, S. M.—(July- 22, 1916).—The 
appellant bases his objection to the suit 
for enhancement of rent as a tenant with 
a right of occupancy under section-33 of 
the Oudh Rent Act, on the ground that 
he is a holder of a heritable non-trans- 
ferable lease held under a judicial decision 
and that,‘therefore, under section 79 of the 
Land Revenne Act his refit can only be 
enhanced at the revision of Settlement. 
Nothing in section 79 applies to.rent pay- 
able by a tenant with a right of occupancy 
under the provisions of the Oudh Rent 
Act.. Now, the appellant’s predecessors were 
held to have a heritable and non-transfer- 
able right in the Settlement Court on 17th 
December 1870 at the time of the frst 
Regular Settlement, and this is a judicial 
desision. It is clear from a perusal of the 
judgment that they are not held to have 
the rights of occupancy -whish were con- 
ferred by the section of the Rent Act of 
the time (KIK of 1868), which were 
equivalent to those in section 5 of the 
present Act. The respondent urges his 
objection to this view that the judicial 
degision contemplated in section 79 was a 
judigial décision prior to any Oudh Rent 
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Act atall, but I can find no authority for 
this contention. The application of section 
79 ofthe Land Revenue Act to the present 
appeal does not seem to have been con- 
sidered by the learned Commissioner. 

I would, therefore, set aside the order of 
the Commissiéner and restore that of the 
Assistant Collector, parties bearing their 
own costs in this and the Commissioner’s 
Court, as the present appellant’s failure to 
have his name recorded otherwise than as an 
occupancy tenant is largely responsible for 
the litigation. 


Lovert, J. M.—I concur. 
Appeal allowed, 





PUNJAB CHIEF COURT. 

Seconp CıvıL, APPEAL No. 1093 or 19138. 

January 2, 1917, 

Presont: ——-Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lal. 
RAJINDRA SINGH — Derenpantr— 
APPELLANT 

versus 
ABDUL GHANI—Puraintizy 
AND ANOTHER— DEFENDANT— 
RESPONDENT. 

Custom—Alienation by widow —Mortgage, prior— 
Necessity——-Limitation Act (IX of 1908), Sch. I, Art. 
325--Mortgage forming consideration for sale, suit im 
respect of, 

A widow mortgaged certain lands of her husband 
by way of conditional sale in 1891. In 1901 she sold 
the land to the mortgagee in consideration of the 
mortgago money. More than twelve years after 
1891 plaintiffs, as reversioners of the last male holder, 
sued for a declaration that the sale shall not affect 
their reversionary rights: 

Held, (1) thatthe suit as regards the validity of 
the mortgage was barred under Articole 125 of the 
Limitation Act, having been brought more than twelve 
year's after the execution of the mor tgage; [p. 64, 
col. 1. | 
-© Khali Ran v. Gulab Khan, 11 Ind. Cas. 892; 38 P. 
R. 1911; 190 P. L. R. 1911, relied upon. 

(2) that the mortgagee having failed Lo take pro- 
ceedings under Regulation XVII of 1806, there was 
no necessity for the widow to convert the morigage 


into a sale. [p. 64, col. 1.] 

Second appeal from the decree of the Divi- 
sional Judge, Ambala, dated the 5th March 
1913. 

Mr. Nanak Chand, for the Appellant. 

Mr, Abdul Rashid, for the Respondents, 
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JUDGMENT.—This is a second appeal 
from the order of the lower Appellate 
Gourt, confirming the decree of the first 
Court declaring that a sale executed: by 
Musammet Lakhan on 25th April 1901 
for a consideration of Rs. 1,500, shall not 
affect the plaintiff’s reversionary rights, 

Prior to the sale the land was mortgaged 
to the present vendee for the same sum 
of Rs. 1,500 with possession by deed of 
Sth July 1891. It has been held by the 
lower Appellate Oourt that there was 
consideration for the sale and mortgage. 

Tt is contended by Counsel for appellant 
that if the sale had not taken place plaintiff 
would not have been in time to  sontest 
the mortgage under Article (25 of the 
lst Schedule of the Limitation Act. The 
argument is correct and having > regard 
to the principle enunciated in Kataki Ram 
y. Qulab Khan (1) plaintiff cannot now 
contest the necessity for the mortgage. 

There was, however, no necessity for 
the sale; Musammat Lakhan did not receive 
any consideration for converting the mortgage 
into a sale. Mr. Nanak Chand points out 
that the mortgage was by way of conditional 
sale and that Musammat Lakban was 
merely doing what might: have been forced 
on her had the morgagee instituted proceedigs 
under Regulation XVII of 1£06. He did 
not, however, institute any such proceedings 
and Musammat Lakhan was under no 
necessity to convert the mortgage into a 
sale. 

We, therefore, accept the appeal and 
modifying. the order of the Courts below 
set aside the sale of the land, but declare 
that it shall be considered as mortgaged 
for Rs. 1,500 under the deed of 9th July 
1891. Parties will bear their own costs 
in all the Courts. 

Appeal accepted, 

(1) 11 Ind. Cas, 392; 83 P. R. 1911; 190 P. L. R. 
1911. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

SECOND Civic Appnat No. 244 or 1916. 
February 23, 1917. 
Present:—Mr. Stuart, A.J. O. 
MEHDI HASAN K H A N— DEFENDANT — 
APPELLANT 
VETSUS 
BRIJ BHUSHAN MISRA-— PLAINTIFE—- 


RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 155—‘Stranger”, 
meaning of —Pre-enption. 

The word “stranger”: in section 165 of the Oudh 
Rent Act means a stranger with regard to the whole 
village, in other words, some body outside the village, 
not only some body. outside the patti or mahal in 
which the land is situate, [p. 65, col. 1.] 


Appeal from the decree of tha District 
Judge, Gonda, dated the Ist May 1916, 
confirming that of the Munsif, (ronda, 


dated the 14th March 1916, 


Mr, Muhammad Wasim, for the Appellant. 
Mr. H. K. Ghosh, for the Respondent. 


JUDGMENT.—The facts out of which 
this appeal arises are as follows:— 


The village Rajwapur consists of two 
pattis, one is a twelve-annas patti known 
as patti Muhammad Hasan and the other 
a four-annas patti known as patti Mehdi. 
Hasan Khan. Muhammad Hasan owned 
eight annas out of the twelve annas in 
patit Muhammad Hasan. Ramrup had 
interests in the twelve-annas patti. The 
four annas palis is owned by Mehdi Hasan 
Khan, Ramrup obtained a decree from 
the Rent Court against Muhammad Hasan. 
In execution of this decree he attached and 
brought to sale the eight-annas share of 
Muhammad Hasan. The sale took place 
on 21st December 1914. Mehdi Hasan 
Khan purchased the share. Brij Bhushan 
son of Ramrup claimed under the provisions 
of section 155, Act XXII of 1886, to 
purchase the share at the sum at which 
it had been knocked down. The sale 
officer rejected his claim. Brij Bhushan 
then instituted a suit in the Civil Courts 
for a declaration that he was entitled to 
take advantage of the provisions of section 
155. If his suit were successful, the effect 
would be that the eight-annas share would 
pass into his possession. The Mynsif pagsed 
a decree in his favour which has *been 
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upheld on appeal by the learned District 
Judge. Mehdi Hasan Khan comes here in 
second appeal 

The right claimed by Brij Bhushan is 
under the provisions of section 155. The 
provisions of Chapter II of Act XVIII of 
1876 have no bearing upon this oase. 
Section 155 is as follows:— 

“When land is sold’ in execution of a 
decrees under this Act, and the land or 
any lot thereof has been knocked down 
to a stranger, any co-sharer, other than the 
judgment-debtor, may, before sunset on 
the day of sale, claim to take the land 


or lot, as the case may be, at the sum 
at which it was so knocked down.” 
It is necessary for Brij Bhushan to 


establish in order to succeed that the 
purchaser Mehdi Hasan Khan is a stranger 
within the meaning of the section. Mehdi 
Hasan Khan as has already been stated 
owns one of the two patitis into which 
the village is divided. He has no interest 
in the patti, in which the share sold 
is situated but he owns the other patti, 
Can it be said that he is a stranger? 
The learned Counsel for the respondent has 
argued that the word stranger’? means a4 
stranger in respect of the land sold. Such an 
interpretation would, in my opinion, narrow 
the meaning of the word unjustifiably. The 
word ‘stranger’ in this section means, accord- 
ing to the interpretation that I take,. a 
stranger with regard to fhe village, in other 
words some body ontside the village, not 
only some body outside the pati: or mahal 
in which the land is situated. Section 14 


of Act XXIII of 1861 (since repealed) read. 


as follows:— 


“When the land sold in execution of a 
decree is a share of a pattidari estate 
paying revenue to Government as defined 
in section 11. Act I of 1841],..,...............1E 
the lot shall have been knocked down to a 
stranger, any oo-sharer other than the 
judgment-debtor, or any other member 
of the co-prrcenary, may claim to take 
the share sold at the sum at which the 
lot was knocked down.” 

A Bench of the Allahabad High Court 
desided in Farzand Ali v, Alimullah (1), 
that a share-holder in one patti of 4 
+ 4 


“ (1). 1 A. 272; 1 Ind. Dec. (N. s.) 225, 
ii ð 
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paitidart estate is not a “stranger” with 
reference to a share-holder in another patti 
of the estate within the meaning of that 
term in that section, and this decision 
supports the view at which I arrive with 
regard to the meaning of the word “stran- 
ger” in section 155, Act XXII of 
1886. As Mehdi Hasan Khan was not a 
stranger no right under the provisions of 
section 155 acerned to anybody. The suit 
brought by Brij Bhushan must, therefore, 
fail. I allow the appeal and direct that 
the suit stand dismissed. Brij Bhushan 
will pay his own costs and those of the 
appellant Mehdi Hasan Khan in all Courts. 


Appeal allowed, 


PUNJAB CHIEF COURT. 
Orv Reviston No. 21 or 1916. 
January 3, 1917. 

Present:—Mr, Justice Broadway. 
IMDAD ALI SHAH—Pratntivr— 
PETITIONER 
VETEUS 
SAYED ALI AND OTAERS——DEFENDANTS — 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. VI, r. 17, 
3. 115—~Plaint, amendment of —Revision—Interlocutory 
order-—High Court, power of, to interfere. 

The Ohief Court has power to interfere in revision 
with interlocutory orders, but such power is exercised 
only in very exceptional cases, 6. gẹ where the order 
is so unjust and is likely to put things into so incon- 
venient a position that irreparable harm would be 
done to the applicant for revision. [p. 66, cols. 1 & 2.] 

Plaintiff brought a suit claiming certain shares in 
the property in dispute. Before issues were settled 
he filed an application under Order VI, rule 17, 
Civil Procedure Code, praying for leave to amend the 
plaint so as to increase the number of shares claimed. 
The lower Court rejected the application: | 

Held, (1) that the plaintiff should have been given 
leave to amend the plaint; [p. 66, col. 2.] 

(2) that the Chief Court could interfere in revision 
with the order refusing leave to amend, [p. 66, cols, 
1 & 2,] A á 
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Civil revision from the order of the Munsif, 
lst Class, Jullundur, dated the 22nd Decem- 
ber 1915. 

Mr. Azim-ullah, For the ‘Petitioner. 

Mr. D. O. Khanna, for the Respondents. 

JOUDGMENT.—The plaintiff-petitioner in 
this case bronght a suit in which he claimed 
certain shares in the property in dispute. 

Before issues were settled he filed an 


‘application under Order VI, rule 17, Civil 


Procedure Code, praying for leave to amend 
his plaint so as to increase’ the number 
‘of shares claimed, te €, from 1/16th to 
2/16ths or 3th. 

This application was opposed by the 
defendants-respondents and ‘was refused on 
the. 30th November 1915. An application 
for review of the order of refusal was 
made on the 18th December 1915, but 
was rejected on the 22nd ‘December 19 5. 

The plaintiff has come up to this Court 
under section 44 of Act III of ,1914 praying 
„for a revision of the order of refusal. 
“Mr. Khanna, for the respondents, urged that 
the order being an interlocutory one was not 
open to revision. 

Mr. Azim-ullah, for the petitioner, has 
referred me to Gurdas v. Bhag (1) and 
Sevugan Ohetty v. Krishna Aiyangar (2), 
authorities for holding that an interlocutory 


“order can be dealt with on the revision 


side. 

These rulings certainly ‘support the 
contention advanced but it-is only in ex- 
septional cases that the Court will inter- 
fore. In Saadat Sultan Begam v, Muham- 
mad Munir Khan (8) and Nihala Mall 
v. Bogu Ram (4) it was held that inter- 
ference .on the revision side is permissible 
only when an interlocutory order is so 
unjust and is likely to, put things into so 
inconvenient a position that irreparable 
harm would be done to the applicant for 
revision. 

jt would thus seem that this Court has 
the ‘power to interfere with interlocutory 


(1) 11 Ind, Oas. 231; 143 P. W, R. 1911; 216 P. L. 
R. 1911; 96 P. R. 191. 

(2) 13 Ind. Cas. 268; 36 M. 378; 10 M. L. T. 657; 
22 M.-L, J. 439. 

(3) u Ind. Cas. 881; 149 P. W. R. 1911; 249 P. L. 


2 H Ind, Cas,'880; 164 P. W., R,1911; 243 P. L. R. 
i911, è 
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orders, but will exercise that power only 
in very exceptional cases. [See also Khirode 
Qhandra Ghoshal v., Saroda Prosad Mitra 
(5).] Is the present such a case? The plaint 
shows that the claim made is for less than 
what the plaintiff now says he is entitled to. 
A subsequent snit for the balance would ke 
barred by limitation and also probably by 
Order II, rule 2, Civalf Procedure Code. The 
application for leave to.amend was made before 
the issues had been settled and there seems to 
be no good reason why the learned Munsif 
should have declined to allow the amendment 
at that stage. Inthe circumstances I think 
the order refusing to allow the amend- 
ment was unsound and causes irreparable 
loss to the petitioner. 

1 accordingly accept this revision and 
set aside the order of the learned Munsif, 


I direct that the application be again 
heard and if at the date it was made the 
claim was within time, the amendment 


must be allowed. Parties will bear their 
own costs in this Court. 


Revision accepted. 


(5) 7 Ind. Cas, 436 at p, 442; 12 C. L. J. 525. 


COURT OF THE BOARD OF REVENUE, 
UNITEDsePROVINCHES. 
Revenue Petition No, 50 of 1915-16 or 
SuLTANPOR DISTRICT, 
August 17, 1916. 
Present:—Mr. Holms, S. M., and 
Mr, Campbell, J. M. 
SHESHMAN PRASAD--Oprosire PARTY— 
APPELLANT 
VETEUS 
BINDESHURI MISIR— Arriicanr— 
RESPONDENT, 

U, P. Land Revenue Act (ILI of 1901), s. 36— Ha. 
proprietary rights, claim as to—Limitation. 

A vendor's application under section 36 of the U. 
P. Land Revenue Act, filed within one year from the 
date of the application for mutation made by the 
vendee, but beyond one year from the date of the 
sale, is barred by limitation. [[p. 67, col. 1.] 

Nawab Sultan Husain Khan v. Sewak Singh, 27 Ind. 
Cas. 586; Selected Decision No. 12 of 1914; 2 0. L. 
J. 11, followed. 

Appeal against the order of the Cémmis.* 
sioner, Fyzabad, dated the 25th March 1916, 
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JUDGMENT. 

Horms, S. M.—( August 7, 1917).—The re- 
spondent made an application which wag 
really one under section 36 of the Land 
Revenue Act for specification of land in 
which he had ex-proprietary rights and fixation 
of rent thereon, The facts appear to be 
these. The appeal is as regards two plots only, 
Nos. 92 and 132. These plots among 
others were transferred by the sale-deed of 
the 9th June 1910. The respondent instead 
of applying within a year under section 
36 of the Land Revenue Act instituted a 
suit under section 108 (10) of the Oudh 
Rent Act on the 24th April 1911 for 
recovery of possession of certain land in 
which he said he was an ex-proprietary 
tenant and from which he had been illegal- 
ly ejected. The Assistant Collector held 
that the vendees, the present zeméndars, 
had remained in possession of this land of 
which they were the former mortgagees 
even after the sale and that as no ex- 
proprietary rights had been settled under 
section 86 tbe then plaintiff had not been 
illegally ejected. Mutation proceedings fol- 
lowed and the present application under 
section 386 was not made until 19th Novem- 
ber 1914, On the face of it, the 9th June 
1910 must be taken as the date of the 
transfer unless good reason is shown to 
the contrary, I am unable to agree with 
the Commissioner who holds that the posses- 
sion of the appellant as Yendee did not begin 
till the 6th March 1914 when he applied for 
mutation. The mutation was simply a record 
of the transfer and not the transfer itself. 

I hold then that the ex-proprietary rights 
were not claimed within a year from the time 
when they were created and that, there- 
fore, having regard to Sultan Husain 
Khan v. Sewak Singh (1) the present 
application as regards the two plots under 
appeal is barred by limitation. I would, 
therefore, modify the orders of the lower 
Courts to this extent that the application 
so far as it concerns plots Nos. 92 and 1832 is 
dismissed, 

In the circumstances parties will bear their 
own costs in this appeal, 

OAMPBELL, J. M:—I agree. 

Appeal partly allowed. 


er 586; Selected Decision No. 12 of 
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OUDH .JUDICIAL COMMISSIONER'S 
COURT. 

Civie Reviston No. 139 or 1916, 
January 3, 1917. 
Present:—Mr. Lindsay, J. C. 
RAMESHWAR—DErFenpant— 
APPLICANT 
VeErTEUS 


GAURI—PULAINTIFE — OPPOSITE Parry, 

Provincial Small Cause Courts Act (IX of 1887), 
Sch, II, Art, 35 (g)—Suit to recover money advanced 
as loan on condition of snarriage—Jurisdiction, 

A suit to recover money advanced by way of loan, 
on condition that the debtor would marry his 
daughter to the creditor’s nephew and on failure 
to do so would pay back the money, falls under 
Article 35 (g), Schedule II, of the Provincial Small 
Cause Courts Act and is, therefore, cognizable on the 
regular side. [p. 68, col. 1.] 


Civil revision against the order of the 
District Judge, Gonda, dated the 30th 
August 1916, reversing that of the Munsif, 
Gonda, dated the 10th August 1916. 


Babu Lachhman Das, for the Applicant, 
Babu Gopal Sahat, for the Opposite Party, 


JUDGMENT.—This is an application for 
revision of an order passed by the learned 
District Judge of Gonda in appeal, The 
principal point involved is whether or not 
the suit which was bronght by the plaintiff, 
opposite party, was exclusively cognizable by 
a Court of Small Causes. The suit was filed 
in the Court of the Subordinate Judge of 
Gonda as Judge of a Small Cause Court. He 
was of opinion that the suit was one to which 
the terms of Article 35, clause (g), of the 
second Schedule to the Provincial Small 
Cause Courts Act applied. He, therefore, 
returned the plaint to the plaintiff and 
ordered him to present it to the Court of the 
Munsif in order that the case might be tried 
by the Munsif as a regular suit. The Munsif 
took a different view of the facts and being 
of opinion that the suit was exclusively 
cognizable by a Small Cause Court returned 
the plaint for presentation in the Small Cause 
Court presided over by the Subordinate 
Judge. This order was appealed to the 
District Judge. The learned District Judges 
held that the order of the Small Cause Court 
Judge -was correct and he has, therefore, 
directed the Munsif to entertain the plaint 
and to proceed with the suit on the regular 
side. Itis argued here in revision that.the 
decision of the lower Appellate Court is wrong, 
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that on the statements contained in the plaint 
it should be held that the money which the 
plaintiff was seeking to recover was money 
advanced by way of loan and that, therefore, 
the suit was cognizable only by a Court of 
Small Causes, The learned Counsel for the: 
applicant maintains that Article35, clause (9) 
of the second Schedule to the Provincial 
Small Cause Courts Act has no application to 
the case. The learned Judge las referred in 
his judgment to several authorities. One 


“case which is cited by him [Nura v. Aladitta 


(1)] is clearly against the applicant. There in 
a suit brought by the plaintiff to recover a sum 
of Rs. 150 in circumstances exactly similar 
to those of the present case it was held, 
on a reference made to the learned 
Judges of the Punjab Chief Court, that 
the case was one under Article 35, 
clause (g), of the second Schedule to the 
Provincial Small Cause Courts Act. Iam. 
not prepared to differ with the opinion 
learned District Judge in this 
case. It seems to me that it was open 
to him to treat this suit as a suit for 
compensation for a breach of the promise 
of marriage. 

It is true that in the firat paragraph 
of the plaint the plaintiff used the word 
“qarza” which literally interpreted might 
be taken to mean a loan, but having 
regard to the whole text of the first 
paragraph* it seems to me that the learned 
Judge was entitled to take up the posi- 
tion that there was a dealing between the 
parties which amounted to an agreement 
by which the amount of compensation for 
the breach of promise of marriage was 
fixed at the sum claimed by the plaintiff 
in the present suit. I am unable, therefore, 
to entertain the contention advanced on 
behalf of. the applicant that the suit was 
exclusively cognizable by the Court of 
Small Causes. I refuse, therefore, to disturb 
the order of the learned District Judge 
and dismiss this application with costs. 


l Revision rejected. 
(1) 182 P. R. 1889. 





- #The first paragraph ran as follows:— 

“That on Sawan Badi 2nd 1828 Fasli the defendant 
took Rs, 125 from the plaintiff as loan, on condition 
that in the month of Ba:sakh the former would marry 
his daughter to the latter's nephew, and on failure to 
do ae would pay back the money,” — Kd, 
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BOMBAY HIGH COURT. 
Seconp Civiz APrPEAL No. 830 or 1915. 
February 9, 1917. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Beaman. 
IMAM IBRAHIM AND ANOTHER —DEFENDANTS 
— APPELLANT 
VErsUus 
BHAU APPAJI JADHAV AND ANOTHER 

— PLAINTIFFS — RESPONDENTS. 

Registration Act (XVI of 1908), s. 16 —Rajinamas and 
kebuliyats, whether require registration—Occupancy 
rights, transfer of. 

Rajinamas and kabuliyats, that is, transactions with 
regard to the khata, are the general accompaniment 
of transfers of ownership of occupancy rights, The 
transfer, however, of tlie beneficial ownership is a 
transaction not between the khatedar and his superior 


- holder, but the khatedar and the incoming occupant. 


[p. 70, col. 1.] 

A vajinama and kabuliyat are documents between 
the occupant and his superior holder and not docu- 
ments between the transferor and the transferee. 
They recite the transfer which has taken place, but 
they themselves do not purport to operate as trans- 
ferring any interest to another. [p. 69, col. 2.) > 

Even if they can be said to fall within section 17 
of the Registration Act as operating to extinguish an 
interest in immoveable property, they are not required 
to be registered unless itis shown that the interest 
extinguished is of the value of Rs. 100 or upwards. 
[p. 69, col. 2.] 

Per Beaman, J.—The conjoint effect of a vajinama 
and a kabuliyat, between a mortgagor and a mort- 
gagee, or between a mortgagor and a third party, is 
to indicate that in the first case the equity of redemp- 
tion has been extinguished and that in the second 
case it has been transferred. [p. 70, col. 2.] 

Second appeal from the decision of the 
Assistant Judge, Betgaum, in Appeal No. 
251 of 1914, reversing the decree passed 
by the 2nd class Subordinate Judge, Athni, 
in Civil Suit No. 331 of 1913. 

Mr. Coyajz (with him Mr. P. B. Shingne), 
for the Appellants. 

Mr. Jayakar (with him Mr. A. G. Desai), 
for the Respondents. 

JUDGMENT. 

Scorr, C. J.—We see no reason to differ 
from the conclusion by the learned As- 
sistant Judge on the questions of res judicata 
and limitation. 

The only other point arising on the 
appeal is whether the plaintiffs had an 
equity of redemption remaining in them, and 
that depends upon whether the razinama or 
the series of rajtnamas upon which the de. 
fendants rely required registration. 
learned Assistant Judge observes: 

“It is perfectly ‘clear that the transactions 


The 
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with regard to the khata of the land which 
took place between 1875 and 1878 were 
intended to transfer ownership. Mutation 
of names was a well recognised means of 
transfer, Unfortunately for the defendants, 
rajinamas and kabulcyats in alienated villages 
had no legal standing at the time these 
transactions took place. Act I of 1865 did 
not apply to such villages. The rajinama 
by which Anandrav transferred his interest 
to the mamlatdar was, therefore, a document 
which required registration, and so it can- 
not be proved in Court. The result is no 
doubt unfortunate. The defendants who have 
‘all along supposed themselves to have an 
indefeasible title, now find themselves liable 
to be redeemed by the plaintiffs the conduct 
of whose predecessor-in-title appears to have 
been all along thoroughly dishonest. (See 
remarks by the District Judge “in the judg- 
ment in the previous suit).” 

The rajinamas upon which the defendants 
relied were three in number. First, there 
was a rajinama in 1875 by which the mort- 
gagor Anandrao addressing the znamdar of 
the inam village stated that he gave notice 
that he had that day transferred his khata 
together with all the rights appertaining 
to the same to Jyoti bin Appaji Chavan 
residing at the place aforesaid. The rajinama 
was duly given in writing. 

On the same day Jyoti Appaji addressed 
the inamdar stating that “the vahivat cf 
the plot of land of the Government khata 
is entered in my namee I agree to that 
from this day’s date. You will be pleased 
to enter my name in the Government record 
as the vahivatdar of. this plot of land 
bearing- the above-mentioned survey number 
in the place of Anandrao bin Mansingrao 
Jadhay. I hereby agree to pay all the 
arrears due to Government in respect of 
this survey number.” 

The znamdar was apparently the grantee 
of the assessment of the village which 
primarily was due to Government and was 
assigned by it to the znamdar, and although 
Act I of 1865 did not apply to alienated 
villages, it is evident from these documents 
that the khatas in which mutation of names 
was effected were kept in the alienated 
villages in the same way as in villages 
where there had been no alienation. If 
upon a transfer of the osoupancy rights, 
the registered occupant did not provide for 
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the mutation of names, he would be liable 
for the arrears of assessment, and all assess- 
ments falling due in future. By the kabuleyat 
the transferee of the occupancy right agrees 
to pay those arrears and to be liable in the 
future. The rajinama and the kabulzyat 
both in the case of Jyoti, and presumably 
in the subsequent documents of the same 
nature upon which the defendants relied, 
until the khata came to be registered in 
their name, are documents between the 
oscupant and his superior holder, and not 
ducuments between the transferor and the 
transferee. They recite the transfer which 
has taken place presumably for consideration, 
but they themselves do not purport to 
operate as transferring any interest to an- 
other. If they fall within the terms of 
section 17 of the Indian Registration Act, 
it is because in some way they operate 
to extinguish an interest in immoveable 
property, either the interest of the 
occupant to remain on the khata upon the 
terms of paying the assessment, or the 
interest of the znamdar to receive the assess- 
ment from the particular khatedar. Assum- 
ing that by reason of such extinguishment 
they are documents of the nature aimed at by 
section 17 of the Indian Registration Act, 
registration is not necessary unless it is 
shown that the interest extinguished was of 
the valne of Rs. 100 or upwards. Now the 
assessment to which the znamdar was entitled 
was an assessment of Rs. 18 a year, and there 
is no evidence as to the amount of any arrears 
of assessment which Jyoti undertook to 
discharge. Thereis nothing tc show that the 
occupant could not relinquish his khata at any 
time, provided some other occupant was found 
to take over the liability of assessment. 
Therefore there is no reason to capitalize the 
assessment of Rs. 18 by any number of years’ 


‘purchase, and this being so, it is impossible 


to hold that it is proved that the interest, if 
any, extinguished by the rajinama, is of the 
value of Rs. 100orupwards. It is, therefore, 
not shown that the document is compulsorily 
registrable. 

The learned Assistant Judge observes that 
“the transactions with regard tothe khata of the 
land which took place between 1875 and 1878 
were intended to transfer ownership.” That 
is, I think, an inaccurate statement but in this 
inaccuracy the learned Judge does not stand 
alone, because similar inaccuracies of state~ 
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ment are to þe found in judgments of the 
High Court over a series of years with refer- 
ence to rajinamas and kahuliyats, It would, 
I think, be more accurate to say that raj inamas 
and kabuliyats, that is, transactions with 
regard to the khata, are the general accom- 
paniment of transfers of ownership of occu- 
pansy rights. The transfer, however, of the 
beneficial ownership is a transaction not 
between the khatedar and his superior holder 
but the khatedar and the incoming occupant. 
At the time these transactions took place from 
1875 to 1878, it was not necessary according to 


the law that there should be any document ' 


evidencing the transfer. Payment of price 
and delivery of possession completed the 
transaction. In the case of the owner of the 
equity of redemption, in property mortgaged 
with possession to the mortgagee, the only 
remaining outward symbol of ownership, as 
the learned Subordinate Judge has well put it, 
is the khata, and when the equity of redemp- 
tion is transferred, arrangements are made 
for mutation of names, so thatthe khata or 
the outward symbol of ownership, would be 
in the transferee of the equity of redemption. 
That isthe explanation the rajinamas and 
kabuliyats which resulted in the claim of the 
defendants to hold the equity of redemption 
as well as the rights of the mortgagee. The 
vajinamas and kabuliyats are good evidence of 
the transfers having taken place as the 
defendants claim, since they contain the 
admission of the transferors and as it is not 
shown that they required registration, we are 
able to deside in accordance with what the 
Assistant Judge was convinced was the justice 
of the case. We hold that the defendants 
are shown to be the owners of the equity of 
redemption, and therefore, the plaintiffs’ suit 
to redeem must fail. We set aside the decree 
of the lower Appellate Court and dismiss the 
suit with costs throughont. 
Beaman, J.~——I concur. 


I take this, the earliest opportunity, of 
correcting a recent judgment I delivered in 
the case of Vinayak Hari Paranjpe v. 
Navajt Parsu Kapse, unreported S. A. No. 
87 of 1915. In the light of the fuller 
argument we have had inthis case, and the 
many difficulties it has revealed, I realize that 
in one passage 1 used much too loose and 
general language. [ should have said that the 
conjoint effect of a rajinama and a kabuliyat, 

bo ite s . 


" $0, 


between a mortgagor and a mortgagee or 
between a mortgagor and a third party, was 
to indicate that in the first case the equity of 


redemption had been extinguished, that in 


the second case, it had beentransferred, The 
fact would, I believe, always be found to be 
though since the actual axtinction or 
transfer must ex hypothes: have been effected 
either orally or by another writing, it is by 
no means so clear that the fast could always 
be proved. In the present case I see no 
reason inlaw to prevent it. I do not wish to 
add an unnecessary word to the full explana- 
tory analysis of the true content, and the legal 


‘limits to be put upon the scope and effect of- 


such papers, and the statement of the result- 
ant law governing this, and all like cases, in 
the judgment of the Chief Justice. I am 
satisfied that it is accurate and must supersede 
much confusion of thought or expression or 
both to be foundin earlier judgments. It 
makes this point, which is of capital import- 
ance in deciding the case before us, quite 
clear, that rajinamas and kabuliyats can never 
be in themselves documents of transfer between 
the parties, respectively giving them to the 
Government or other over-lord. 


Decree set aside. 


MADRAS HIGH COURT. 
SROOND Civit AppeaLt No. 2609 or 1914. 
December 20, 1916. 
Present:—Sir John Wallis, Kr., 
and Mr. Justice Kumaraswami Sastri. ` 
KOTTAYAT GOPALA MENON AND 
OTRERS—— DEFENDANTS——APPELLANTS 
VETSUS 
KOLAT NARAYANA KURUP AND orgers 


— PLAINTIFFS— RKSPONDENTS. 
Mortgage-—Suit by mortgagee to recover mortgage-debt 
~- Mortgagee unoble to restore possession of mortgaged 


property—Procedure—Transfer of Property Act (IV of 


1882), s. 76-—Mortgage accounts. 

There is no authority forthe broad proposition 
that if the mortgagee cannot for any reason put the 
mortgagor in possession of the whole of the mort- 
gaged property, he cannot recover the mortgage: | 
debt. [p. 71, col. LJ 
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If owing to the fact that there have been acquisi- 


_ tions of the mortgaged property under the Land 


e (2) 41869) 27 Beny. 349; 54 E. R. 186; 122 R. R. 


Acquisition Act, or other causes, there is some diffi- 
culty in identifying the mortgaged property, or if 
after identification the mortgagee is unable to give 
possession of tbe whole of the mortgaged property 
owing to some default on his part, the proper course 
is to debit the mortgagee withthe value of the land 
in taking the mortgage accounts under section 76 of 
the Transfer of Proporty Act. 


Second appeal against the decree of 
the Court of the Temporary Snbordinate 
Jadge, Calicut, in Appeal Suit No. 625 
of 1918, preferred against that of the 
Court of the Principal District Munsif, 
Calicut, in Original Suit No. 181 of 1912. 


Mr. A. P. M. Menon, for the Appellant. 


Messrs. C. V. Anantha Krishna Atyar and 
P. V. Parameswara Atyar, for the Respond- 
ents. 


JUDGMENT.—It is contended for the 
appellants that if the mortgagee is not 
in a position to put the mortgagor in 
possession of the whole of the mortgaged 
property, he cannot recover the mortgage 
debt. In England, if the mortgagee after 
foreclosure seeks to enforce the personal 
covenant, he thereby re-opens the mortgage 
and gives the mortgagor a right to redeem, 


-that is to say, to recover the mortgaged 


properly on payment of what is due, If 
after foreclosure the mortgagee has alienated 
the property, so as to put it ont of his 
power to put the mortgagor in possession 
on redemption, the Ceurts do not allow 
the mortgagee to enforce the personal 
covenant, as he cannot restore the property 
to the mortgagor. Lockhart v. Hardy (1) 
and Palmer v. Hendrie (2). We do 
not think these cases are authority for 
the broad proposition that if the mortgagee 
cannot for any reason put the. mortgagor 
in possession of the whole of the mort- 
gaged property, he cannot recover the 
mortgage-debt. ‘In the present case, owing 
possibly to the fact that there have been 
acquisitions under the Land Acquisition 
Act or other causes, it appears there has 
been some difficulty in identifying the 
item of property in question, in this suit. 


(1) (1846) 9 Beav. 349; 10 Jur, 582; 16 L. J. Ch 
247; 50 E. R. 378; 73 R. R. 379. 
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Even so, we think the proper course is 
to debit the mortgagee with the value of 
the land in taking the mortgage accounts 
under section 76 of the Transfer of Pro- 
perty Act, if it is fuund that the property 
sannot be identified. We also think the 
same course should be adopted if after 
identification the mortgagee is unable to 
give possession owing to some default on 
his part. We think, however, that the 
Subordinate Judge was wrong in leaving 
that matter to be dealt with in execution 
and we must set aside his decree and 
remand the case for disposal according 
to law. Fresh evidence may be taken by 
the Subordinate Judge. There will be no 
order as to costs of this appeal or the 
memorandum of objections. Other costs 
are to be dealt with by the Subordinate 
Judge. 
Decree set aside; Oase remanded. 
V, R.P. 


ALLABABAD HIGH COURT. 
First APPEAL FROM Orpie No, 162 or 1916. 
March 27, 1917. 

Present:—~-Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C Banerji, Kr. 
Musammat NAN DI—PLAINTIEE— APPELLANT 
BETSUS 
SARUP LAL AND anotusr—Derenvants— 
RESPONDENTS. 

Hindu Law-—Co-widows—Sale of house by one co- 
avidow-—Improvements by vendee—Death of vendor— 
House reverting to other co-widow-—-Vendee, right of, to 
compensation. 

Where atransferee of a house from a co-widow 
chooses to spend a large sum of money upon the 
house, he does so at his periland is not entitled to 
the amount so spent on the house reverting to the 
other co-widow on the death of the vendor co-widow. 
[p. 72, col. 2.) hay, 

First appeal from the order of District 
Judge, Meerut, dated the 13th September 
1916. 

Dr, 5. N, Sen, for Mr. 
the Appellant. 

The Hon'ble Dr. Tej Bahadur Sapru, for 
the Reapondents. 

J°DGMENT.— This appeal arises out of a 


suit for possession of a house, It appears 
” è Ed 


N. Upadhya, for 


72 INDIAN 


ATA AHMAD V, NIAZ ALI. 


that the house originally belonged to Tara 
Chand: who died leaving two widows and no 
male issue, The name ofoneof the widows 
was Musammat Bakhti. The name of the 
other widow was Musammat Nandi, the plaint- 
iff. These two ladies made a partition of 
Tara Chand’s property as- between themselves. 


The house in question fell to the lot of Bakhti. 


Bakhti executed a sale-deed of the house to 
the defendant on the 29th of. April 1898. 
Bakhti has now died and the plaintiff has 
brought this suit to recover possession of the 
house. The case has come right up to this 
Court on a previous occasion but finally the 
Court of first instance found that there was 
no legal necessity for the sale made by Mus- 
sammat Bakhti. It appears that after the 
sale a considerable amount of money was 
spent‘ inimprovements on the house. In the 
Court of first instance there was an issue as to 
who had spent the money, and the Court 
_ found that it had been expended out of -the 
money which belonged to Musammaét Bakhti. 
The Court decreed the plaintiff’s suit. On 
appeal the lower Appellate Court held in 
agreement with the Court of first instance 
that there was no legal necessity for the sale 
but came to the sonelusion that the defendant 
had improved the house out of his own 
money, and for some reason or other remand- 
ed the case to the Court of first instance. 
The present appeal has been preferred on 
behalf of the plaintiff who contends that even 
on the finding that the house had been im- 
proved out of moneys belonging to the defend- 
ant, the plaintiff’s suit should have been 
decreed and there was no necessity for a 
remand. We must, of course, accept the find. 
ing of the lower Appellate Court as to where 
the money came from which went to improve 
the house. Atthe same time we feel some 
doubt as to whether the Court of first instance 
did not arrive at the right conclusion even on 
this issue of fact. Tt is somewhatimprobable 
that the defendant spent out of his own 
money this large sum of money upon the 
house, his title to which he must have known 
was most infirm and could only last for the 
period of Musammat Bakhti’s life. Further- 
more, Musammat Bakhti undoubtedly had some 
money which might have been expended upon 
the house. Eventually what has become of 
this money we do not know. accepting, however, 
as we are bound to do, the finding of the 
lower Appellate Court that the defendant 
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expended the money out of his own pocket, in 


our opinion it affords no answer to the present 


suit. ‘If the defendant chose to spend money 
on the house he did at his peril. 
clear that the partition between the two 
ladies operated merely during their life and 
upon the death of Musammat Bakhti the 
property became the property of the surviv- 
ing widow for the period of her life. We 
allow theappeal, seb aside the order of the 
Court below and restore the decree of the 
Court of first instance with costs in all 
Courts.: 
Appeal allowed. 


PUNJAB CHIEF COURT. 
Seconp Crvit Appa, No, 1241 or 19138, 
April 1, 1916. 

Present: —Mr. Justice Shadi Lal and 
Mr. Justice LeRossigrol. 

ATA AHMAD— PLAINTIPF——ÅPPELLANT 


versus 
NIAZ ALI AND OTHERS-——- DRRENDANTS—— 
RESPONDENTS. 


Custom—-Succession— Gift to daughter—Right of her 
descendants to succeed—Collaterals of donor, reversion 
to, : 

Where a gift of ancestral property is made to a 
daughter, the property after the death of the donee 


does not revert to the collaterals of the donor, but is. 


inherited by the descendants of the donee. [p. 78, col. 
1 


J 

Shahanchit Khan v. Begam Jan, 20 Ind. Cas. 
451; 13 P. R. 1914; 286 ĦP., L. R. 1918; 191 P. W. 
R. 1913, followed. l 

Jannat v, Abdulla, 32 Ind. Oas. 817; 4 P. R. 1916; 
25 P. W. R. 1916, distinguished, 


Second appeal from the decree of the 
Divisional Judge, Jullundhur, dated the 
Ist March 1918, affirming that of the 
Subordinate Judge, 2nd Class, Jullundhur, 
dated the 3lst October 1912, dismissing 
the suit. 

Pandit Rambhaj Datta 
lant. 

Mr, Kanwar Narain, for Rai Bahadur 
Pandit Sheo Narain and Bakhshi Tek Chand, 
for the Respondents. 


JUDGMENT.—The point of enstom certifi- 
ed by the Divisional Judge is whether on 
the death of a daughter of a donee, her 
property. (out of the gift) should revert to 


for the Appel- 


the donor’s collaterals rather than be in-, 


herited by other desgendants of the donee, 


It is quite. 


-~ 
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The Divisional Judge did not decide 
whether the property was ancestral as to the 
plaintiff, but proceeded on the assumption 
that it was so, 

Of course, if it is not, the plaintiff has 
no right to it in the presence of nearer re- 
latives of the donee. 

In appeal before us the main contention 
is that the gift to Musqgmmat Jijo merely 
accelerated the succession for in this family 
daughters succeed to their father and 
Musammat Jijo would in the ordinary 
course of things have succeeded the donor, 
her father, 

If daughters, however, succeed their father, 
they either act as conduits to the next 
male descendant in which case Niaz Ali 
has a better claim than the plaintiff or 
they hold absolutely. 

Now Musammat Jijo treated the property 
as her own absolute property, for in 1876 
she died having bequeathed her property 
to three daughters and a grand-daughter 
who have accordingly enjoyed the property, 
since that date. 

Niaz Ali is a lineal descendant of the 
donee and there are several authorities 
for the view that no reversion of the gifted 
property to donor’s line takes place until 
the donee’s line is extinguished. 

The decisions of this Court on the point 
have not always been consistent; the. first 
rulings held gifts to daughters to be ab- 
solute, the pandulum then swung back 
and they were held tw be for the benefit 
of the daughters’ male issue, but the pro- 
perty gifted remained ancestral qua the 
donor’s collaterals subsequently the course 
of decision has been that the presence of 
even females of the donee’s_ line would 
bar a reversion to the donor’s branch so 
that in fact the donor’s branch comes in 
only just before the Government or any 
other body to which the estate would other- 
wise escheat. 

The whole matter was reviewed in 
Shahancht Khan v. ‘Begam Jan (l) 
and though, of course, the position is illogisal, 
we see no reason for refusing to follow 
that decision. The appellant urges that 
in Jannat v. Abdulla (2) it was held 


(1) 20 Ind. Cas. 451; 18 P, R. 1914; 266 P, TR. 
© 1913; WI P. W., R. 1913, ` 


@ (2)32 Ind. Cas. 817; 4 P. R. 1916; 25 P. W. R 1916. 
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that] thefĝfomale descendant’ of the donee 
must belan heir of the last male holder . 
and itis not sufficient that she should be 
merely a descendant of the donee. 

That case, however, was not decided on 
that point, which does not appear to have 
been very fully argued. 

In this particular case, moreover, Musam- 
mat Jijo and her descendants appear to have 
treated the donated property as their own 
absolute property and to have enjoyed it not 
as heirs but as donees. 

In our opinion the dismissal of plaintiff's 
suit by the lower Courts was correct and we 
dismiss this appeal likewise with costs. 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Seconp Crvit Aresar No. 792 or 1916. 
April 21, 19.7. 

Present:—Sir Henry Richards, Krt., Chief 
Justice, and Mr. Justice Tudball. 
MAHABALI — PLAINIIFE—ÅPPELLANT 
Versus 
SAHDEO AND ANOTHER —DBFENDANT3 — 


RESPONDENTS, 

Pre-emption-—Cusiom—Wajib-ul-arz, interpretation 
of. 
wajib-ul-arz of 1840 recorded a right of pre- 
emption in the case of mortgages to lambardars and 
to co-sharers while the entry in the wajib-ul-arz of 
1882 was of a totally different nature. There was no 
reference to mortgages and the lambardars were 
dropped out altogether and the right was given to 
an own brother (irrespective of whether he was a co- 
sharer or not), then to near relations, then to co- 
sharers in the same lambardari and then to other 
co-sharers: 

Held, that under the circumstances no custom of 
pre-emption was established by the wajib-wl-araiz. 
[p. 74, col. 1.] 


Second appeal against the decision of 
the Subordinate Judge, Mirzapur, dated the 
18th February 1916. 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Appellant. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiff sought to 
be put into possession of certain property 
which had been usufructuarily mortgaged 
to the respondents. It was necessary for 
the plaintiff to proye the exigtence of some 

A d 
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custom. He had to prove a custom which 
gave him a right to be substituted for 
the mortgagee. The lower Appellate Court 
has found-that he has not established the 
existence of such a custom, We find that 
there was an entry in respect of pre- 
emption the wajib-ul-are of 1840. This 
recorded a right in the case of mortgage 
to lambardars and to co-sharers. The 
entry in the wajzb-ul-arz of 1882 is of a 
totally different nature. In the first place 
it does not refer to mortgages at all. 
Lambardars are dropped out altogether and 
the right is given to an own brother 
(apparently irrespective of whether he is 
a co-sharer or not) and then to near 
relations, then to co-sharers in the same 
lambardart, and then to other co-sharers. 
We think that the Court below was justi- 
fied under these circumstances in holding 
that the plaintiff had not established the 
existence of the custom which it was 
necessary for him to prove. So far as 
the finding is a finding of fact it is binding 
upon us in second appeal. We dismiss 
the appeal with costs including in this 
Court fees on the higher scale. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Appeal FROM APPELLATE Decree No. 278 or 
1914. 
January 10, 1917. 
Present:; — Mr. Justice I). Chatterjee and 
Mr. Justice Walmsley. 
SURAJ MAL KHARAD~— Derenvsant— 
APPELLANT 
versus 


AKSHOY KUMAR ROY CHOWDHURY 


AND ANOTHER—-PLAaINTIF¥S—- RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), s. 91, scope 
of-—Calcutta Municipal Act (TIT B. C. of 1899), s 336, 
whether controls s. 91, Civil Procedure Code—Public 
highway, dedication of. 

Section 336 of the Calcutta Municipal Act does not 
impose any limitation on section 91, Civil Procedure 
` Code, so as to exclude from its scope cases in which 
a local authority, such as a Municipal Committee or 
a District Board, might be regarded as competent 
to safeguard the interests of the public against acts 
of public nuisance created by the obstruction of a 
public highway. [p. 75, col. 1] 

No formal act of adoption by any person or 
authority is required for the acceptance of a high- 

e + 
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way dedicated to the public use, such acceptance 
can be inferred from the public user of the way, 
[p. 75, col. 1.] 

Appeal against the desree of the Addi- 
tional District Judge, 24-Perganahe, dated 
the 24th November 1913, modifying that of 
the Subordinate Judge, second Court of that 
District, dated the 29th April.1913. 

Sir Rash Behari Ghose and-Babu Jogendra 
Nath Mukherjee, for the Appellant. 

Babus Provash Chandra Mitter, Jnanendra 
Nath Sarkar and Bhupendra Nath Basu, for 
the Respondents. 


JUDGMENT. 


Watustey, J.—The suit from which this 
appeal arises was instituted by <two Hindu 
gentlemen with the permission of the 
Advocate-General in regard to a piece of land 
which they described as a public highway, 
and the relief for which they asked isin the 
terms of form No. 81 in Appendix A of the 
Civil Procedure Code. The defendant, now 
appellant, is a Marwari who has built a 
temple on land immediately adjoining the 
strip which the plaintiffs say is a public high- 
way. 

The learned Subordinate Judge in the 
first Court found that the plaintiffs had 
proved their case, and granted them a decree, 
and this decision was confirmed by the learn- 
ed District Judge in appeal. 

The first argument pressed in support of 
the appeal is that the plaintiffs could not 
sue under section 91, Civil Procedure Code, 
because the land lifs within the area of the 
Caleutta Municipality and reference is made 
to section 336 of the Caleutta Municipal Act 
which declares that: “All public streets * * * 
including the soil * * * shall rest in and 
belong to the Corporation.” 

The defendant has no authority to Beets in 
support of this argument and we have to 
read the two sections together, and consider 
whether section 336 of Act ITI of 1899 im. 
poses any limitation on section 91, Civil Pro- 
cedure Code. For my part I cannot see any- 
thing to suggest such a limitation. Section 
Gl of the Civil Procedure Code is extremely 
broad in its terms, and.if it had been intend- 
ed to exclude from its scope cases in which 
a local authority, such as a Municipal Com- 
mittee or a District Board, might be regard- 
ed as competent to safeguard the interests 
of the public it would haye been very easy tae 


Vol. XL] INDIAN 
SURAJ MAL KHARAD v, AKSHOY KUMAR ROY, 


insert words to that effect. As the section 
stands it does not matter where the alleged 
public nuisance is situated. Any two persons, 
provided they obtain the Advocate-General’s 
consent in writing, may sue for its removal. 
Again the other section, section 326 of the 
Calcutta Municipal Act, merely vests the pro- 
pristary right in the soilof highwaysin the 
Corporation: butit does not add that in case of 
obstruction the Corporation alone shall have 
the right to sue for the removal of the obstrus- 
tion. In my opinion, therefore, there is no 
weight in this first argument. 

Next it is urged that the dedication to the 
public use on whioh the plaintiffs rely is 
invalid, and this argument has several 
branches. It is said that the Courts below 
have not found when the dedication did take 
place, that the dedication cannot have been 
earlier than July %7th 1893 when a letter, 
Exhibit 6, was addressed tothe Secretary of 
the Corporation by Buddh Singh, Bishan 
Chand and Budree Das, that in 1893 the 
signatories to that letter were incompetent to 
make the dedication because they had pre- 
viously entered into an oral contract 
with the defendant’s father respesting the 
land, and that in any case such dedication 
was invalid because there was no acceptance 
by the Corporation. 

Lastly it was urged that the lower Courts 
were wrong in holding that the oral agree- 
ment set up by defendant was inoperative 
because it was not reduced to writing. 


One of these points may be disposed of 
at once, that is the objection that acceptance 
by the Corporation was necessary to make 
the dedication operative. The learned Vakil 
can refer us to no authority for this proposi- 
tion, while on the other hand, there is the 
statement in paragraph 43 of the Article on 


- Highways in Lord Halsbury’s Laws of England, 


Volume 16, that: “Acceptance by the public 
reqaires no formal act of adoption by any 
persons or authority but is to be inferred 
from public user of the way.” It may be 
added here that although there was no formal 
acceptance the lower Courts have found that 
the lighting, repairing, watering and scaveng- 
ing of the alleged highway was carried out by 
the Corporation, 

Now let us turn to the time and fact of 
dedication. In this Court it is conceded that 


8 letter in the terms of Exhibit 6 was. 
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written in July 1893 to the Secretary to the 
Corporation. That letter speaks of the road 
ag having bsen used by the public for about 
six years. The learned Subordinate Judge 
does not record an exact finding as to the 
year in which the publie began to use the strip 
of land, but he points out that one of the 
two highways which it eonnects was con- 
structed in 1886. The lower Appellate Court, 
however, records very clear findings on this 
point: and says more than once that the public 
began to use the land as a passage in about 
1887. Paragraphs 51 and 52 of the 
Article already mentioned deal with user as 
evidence of dedication. On the definite find- 
ing of user since 1887, Ido not think that 
the dedication must be regarded as made 
in July 1893 when the letter Hxhibit 6 was 
written. Without that letter the evidence 
of user since 1887 is enough to justify the 
inference of a dedication in 1887, and the 
letter with its reference to six years user 
corroborates that evidence. It must be 
remembered that the defendant offers no 
evidenze to rebut the inference, but contents 
himself with pleading that certainly before 
1893 possibly before 1887, the signatories had 
parted with their rights in the land. 


The remaining question, therefore, relates 
to this alleged agreement of 1587 or there- 
abouts. The evidence of this alleged agree- 
ment is to be foundin Exhibit D, a deed of 
gift executed in 1911 by Budh Singh and the 
son of Bishan Chand in favour of the defend- 
ant. Regarding this document and its 
allegation of a previous agreement, the 


- learned District Judge holds that Exhibit C 


is not operative because the signatures of the 
executants have not been properly attested, 
that the alleged gift conld not be made except 
by a registered document, and that by the 
very words of Kxhibit C, the ownership 
of the land remained with the executants up 
to 1911. The first of these objections is fatal: 
one executant signed the document at 
Calcutta and the other at Azimganj and one 
witness only attested each signature. The 
third objection is equally fatal to the defend- 
ant’s assertion that the dedicators were rot 
eompetent to dedicate, for they say in the 
document that they are in possession and this 
is borne out, na the lower Court's remark, by 
their possession of the title-deeds. In regard 
to the second objection the learned Vakil hag 
e è 


* 


76 
KRISHNA SAH V, COLLECTOR OF BAREILLY. 


urged that there was a sort of exchange 
between the parties in 1887 and that no docu- 
ment was necessary. But this attitude is 
inconsistent with Exhibit D for the executants 
convey the property by way of free gift. If 
the appellant received the property by way 
of free gift in 1911, it is clear that there 
can have been no operative agreement con. 
oluded in 1887, 

In my opinion none of the arguments put 
forward on behalf of the appellant has any 
substance and | think that the appeal should 
be dismissed with costs. 

D. OHATTERJÊR, J.—I agree. 

Appeal dismissed, 





ALLAHABAD HIGH COURT. 
First Civic Arrea No. 369 or 1915. 
April 16,.1917. 

Present:—Sir Henry Richards, Krt., Chief 
Justice; and Justice Sir P. O. Banerji, Kr. 
Rai Bahadur KRISHNA SAH, C. I. E.. 
OPPOSITE PARTY—-APPELLANT 
VETSUS 
Tae COLLECTOR or BAREILLY— 


PETITIONER— RESPONDENT. 

Land Acquisition Act (I of 1894, s. 9, cl. (8)—~“To 
the same effect”, meaning of—Notice—Time, whether 
allowable. 

The words “to the same effect” in clause (3) of 
section 9 of the Land Acquisition Acb mean that the 
second notice should have the same matters men- 
tioned in it including the time, as are mentioned in 
the first notice. [p. 76, col. 2.] . 

Therefore, in the second notice under clause (8) of 
section 9 of the Land Acquisition Act to the occupier 
ofthe land 15 days should also be allowed to enable 
the occupier to make his objections, [p. 76, col. 2.] 


First appeal against the decision of the 
District Judge, Bareilly, dated the 3rd Sep- 
tember, 1915. 

Mr. U. S. Bajpai, for the Appellant. 

Mr. A. E. Ryves, for the Respondent. 


JUDGMENT.—This appeal arises out 
of proceedings under the Land Acquisition 
Act. The learned District Judge has 
affirmed the award of the Collector on the 
sole ground that the appellant did not 
state “the nature of his interest in the 
land and the particulars of his -claim to 
compensation for such interest”.by way of 
objection under section 9, clause (2), of 
the Land Acquisition Act. He appears to 
haye considered that such objection not 
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having been put forward he was justified, 


(if not bound), under section 25 to affirm 
the award of the Collector. Section 9 of 
the Land Acquisition Act provides that 
tle Collector must cause public notice 
to be given at convenient places at or 
near the land to be taken stating that 
the Government intends to take posses- 
sion of the land and claims to compen- 
sation for all interest in such Jand may 
be made to him. Clause 2 prescribes what 
the notice shall state and amongst other 
things that the notice shall require all 
persons interested in the land to appear 
before the Collector ata time mentioned 
in the notice. It has expressly provided 
that the tíme shall not be earlier than 15 
days after the publication of the notice. 
In the present case the publication of the 
notice was on the 18th of July and the 
date required for appearance before the 
Collector wasthe 24th of July—clearly a 
much shorter period than that prescribed 
by the section. Clause (3) provides for a 
second notice which is to be served on 
the occupier of the land and which is 
ta the same effect as the notice prescribed 
by clause (2). In the present case this 
personal notice was served on the 16th 
of July. This also is less than 15 days. 
The learned Judge seems to have thought 
that because the personal notice was served, 
the first notice was unnecessary, and ag 
no time was prescribed in the second 
notice the appellané is not entitled to 
eamplain that the notice served on him 
gave him less than 15 days to make his 
objection. We think that the learned 
Judge was wrong in the view he took. 
In the ‘first plase the Act requires that 
two notices are to be served, and accord- 
ingly the service of the first notice con- 
taining what is prescribed by the section 
was absolutely necessary. We think also 
that the 15 days ought to be allowed 
by the second notice. There is no reason 
why the osoupier should not have some 
time allowed him within which to- make 
his objection as other persons. We think 
that the words “to the same effect” in 
clause (3) really mean that the second 
notice should have the same matters men- 


tioned in it including the time as is in the: 
frst notice. The learned District Judge, 
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should, therefore, have tried the case and 
considered the evidence, and the appellant 
ought to be considered as having had 
sufficient reason for not filing bis objections 
before the Collector. We allow the appeal, 
set aside the order of the learned District 
Judge and remand the ease to him with 
directions to re-admit,.the case on its 
original number on the file .and proceed 
to hear and determine the same on the 
merits having regard to what we have 
said above. The respondent must pay the 
costs ‘of this appeal including fees on the 
higher scale. 
Appeal allowed; Case remanded. 


CALCUTTA HIGH COURT. 
Rote Nasi No. 769 or 1916. 
March 28, 1917. 
Present:—Mr. Justise Fletcher and 
Mr. Justice Smither. 
BASUDEB NARAYAN SINHA— 
DEFENDANT— PETITIONER 
VETEUS 
Srimati KADAMBINI DASSI—PGLAINTIFF 


-OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. XXIII, r. 1, 
s, 115— Leave to withdraw with liberty to bring fresh 
suit—Insuficient grounds—-Revision—High Court, 
interference by. 

The mere fact. that the Primary Court granted 
Jeave to a plaintiff, to withdraw from his suit with 
liberty to bring a fresh suit on the same cause of 
action on insufficient grounds is no ground for the 
High Court’s interference in revision under section 
116, Civil Procedure Code, unless the lower Court in 
granting leave acted without jurisdiction or with 
material irregularity in the exercise of its jurisdiction. 


- Rule issued against the order of the 
Munsif, First Court, Kandi, in Mortgage Suit 
No. 1008 of 1915. 

FACTS of the case appear from the 
judgment. 

Babu Bemal Ohandra Deb, for the Peti- 
tioner.—The plaintiff brocght a mortgage 
suit against the defendant admittedly twelve 
years after the execution of the mortgage, 
but in order to save limitation sbe alleged 
payment of interest within twelve years, But 
the whele evidence of the plaintiff did not 
difclose any payment of interest. After the 
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evidence for the plaintiff was finished the 
Munsif called upon the defendant-petitioner 
to adduce evidence in support of his oase. 
She did not doso but asked the Court to 
dismiss the plaintiff’s suit as being prima 
facie barred by -limitaticn. Thereafter the 
plaintiff seeing the defect in his case filed 
an application for withdrawing the suit 
with liberty to institute a fresh suit and 
the Munsif allowed his application. I submit 
that the Munsif improperly exercised his 
jurisdiction in allowing the plaintiff to with- 
draw his suit under Order XXIII, rule 1, 
Civil Procedure Code, without assigning any 
reason whatsoever and your Lordships should 
set aside that order in revision. He should 
have dismissed the suit as being prema facte 
barred by limitation under sestion 3 of the 
Limitation Act. The plaintiff should not have 
been allowed to withdraw from the suit 
simply because he failed to prove his case. 
See Order XXIIJ, rule 1, Civil Procedure 
Code. The Munsif exercised in this case a 
jurisdiction not vested in him by law. 

Babu Sajani Kanta Sinha, for the Opposite 
Party, was not called upon in reply. 


JUDGMENT. 

Fiercuer, J.— This is a Rule calling on the 
opposite party to show cause why the order 
complained of should not be set aside. The 
plaintiff opposite party brought a suit to 
enforce a mortgage. A question was raised 
as to whether the plaintiff could be success- 
ful and the plaintiff applied to the learned 
Judge for permission to withdraw from the 
suit with liberty to bring another suit on the 
same cause of action which the learned Judge 
granted. The learned Judge under the terms 
of the rule clearly had power to grant the 
plaintiff permission to withdraw from the 
suit with liberty to bringa fresh suit at 
any stage of the proceeding, The mere fact 
that the learned Judge granted that leave on 
a ground that may or may not appear to 
us to be sufficient is no ground for inter- 
fering under the terms of section 115, Code 
of Civil Procedure. This is not a case of 
want of jurisdiction nor did the learned 
Judge act with material irregularity. The 
Rule is discharged with sosts—ono gold 
mohur. 

SMITHER, J.—I1 agree. 

Rule discharged, 
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BOMBAY HIGH COURT. 
Seconp Civit APPBAL No, 238 or 1915, 
June 19, 1916, 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah, 

JAYA MADHAV KALAVANT— 

APPELLANT 
vETSUS 
MANJUNATH TAI CHANDU~Y 
RESPONDENT, 

Hindu Law--Succession—Naikins—Daughters und 
SONGS, 

In the case of a naikin or prostitute dancing girl, 
daughters are preferential heirs over sons. 

Kamakshi v, Nagarathnam, 5 M. H. C. R., 161, relied 
upon. 

Second appeal from the decision of the 
District Judges Canara, in Appeal No. 
208 of 1913, reversing the decree passed by 
the Additional Subordinate Judge, Karwar, 
in Civil Suit No. 152 of 1912. 

Mr. G. K. Mulgaokar, for the Appellant. 

Mr. 9, V. Palekar, for the Respondent. 


JUDGMENT,.—The question here is as to 
the inheritance to the property of a naikin 
or prostitute dancing girl. Tke competi- 
tion is between the daughter and the’ son, 
and the learned District Judge has held 
that the daughter is the sole heir. 

Mr. Mulgaokar, who appears for the aon, 
has referred us to numerous decisions of 
the High Courts. But the only decision 
which is strictly in point is that of Kamakshi 
v. Nagarathnam (1) and there the learned 
Judges in a similar case held that the 
daughters are preferential heirs over the 
sons. The books have been searched on both 
sides, but neither learned Pleader is able to 
point to any decision of any High Court in 
which the ruling in Kamakshz’s case (1) has 
been differed from or questioned. This ruling 
is in accordance with the observation in 
Steele's Laws aud Customs of Hindu Castes, 
at page 181, where we read: “Children of 
dancing girls areof their mother’s caste... 
Daughters inherit the mother’s property in 
preference to sons.” We are the more ready 
to give effect to this opinion in the present 
case because it comes from the district of 
Canara, and at page 89, section 361, of 
Strange’s Manual of Hindu Law as prevail- 
ing in the Presidency of Madras, it is 
stated that “the property of a dancing girl 


(1) 5 M. E C. R. 161. 
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will pass to her female issue first, and 
then to her male, asin the case of other 
females.” Now at the time Strange’s 
Manual was published, what is now the 
Bombay District of Canara formed part of 
the Madras Presidency, and there is no 
reason to doubt that the customs incident 
to natkins in the Canara District are indistin- 
guishable from those observed by similar 
classes further south. 

On the whole, therefore, the present 
state of the law is in favour of the view 
taken by the learned District Judge whose 
decree must be confirmed with costs, this 
appeal being dismissed. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
AppeaL FROM ORDER No. 576 or 1915. 
December 1, 1916, 

Present:— Mr. Justice Fletcher and 
Mr, Justice Richardson. 
KERAMAT ALI PATWARI— JUDGMENT- 
DEBTOR——APPELLANT 
VETSUS 
NAGENDRA (NABENDRA 1n Vakalat- 
nama) KISHORE ROY— DECREE- 


KOLDER— RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art. 182— 
Eaecution—Decree, ex parte, satisfaction of, against one 
judgment-debtor-—-Decreg set aside as against that 
judgment-debtor—Applicaltion for  ewecution—Limt. 
tation. 

When an ew parle devroe which has boen executes 
against one of the judgment-debtors is set aside in 
suit by that judgment-debtor and the money realised 
in execution is ordered to be refunded, a further 
application of the decrec-holder, on the date on which 
the ew parte decree is set aside, to execute the decree 
against the other judgment-debtor must be treated as 
a continuation of the original application for execu- 
tion which was made within time, [p. 79, col. 1.] 


Appeal against the order of the District 
Judge, Noakhali, dated the 4th June, 1915, 
reversing that of the Munsif, Second Oourt, 
Lakhipur, dated the lst August 1914. 

Babus Sitaram Banerji and Sarat Ohandra 
Mukherjee, for the Appellarit. 

Babus Akshoy Kumar Banerjee and Ramesh 
Chandra Sen, for the Respondent. 


JUDGMENT.—This is an appegl from 
an order of the learned District Judge ef 
Noakhali, dated the 4th June, “1415, revers- 


Vol. XL] 
BHAGELA KUER 0, ABDUL RAHMAN, 


ing the order of the Munsif of Lakhipur. 
The proceedings arise out of an application 
for execution of a decree, The decree was 
obtained as long ago as the 17th June 1910. 
It was an ex parte decree obtained against 
the present appellant and another person 
named Sangsar-ud-Din, his co-defendant. 
The decree-holder, respondent befora us then 
applied for execution dgainst Sangsar-nd- 
Din and brought to sale in execution the 
moveables of. Sangsar-ud-Din on the 15th 
April 1913 and the whole decree was satis- 
fied from the proceeds of such sale. On the 
16th June 1913, Sangsar-ud-Din sued to 
set aside the ex parte decree and that suit 
was decreed onthe 26th June 1914. On 
the same date on which that suit was decreed, 
the decree-holder applied for execution 
against the appellant, the other judgment- 
debtor, and the application having been 
refused by the Munsif, on appeal to the 
District Judge, the order was reversed and 
execution was directed to issue, The. only 
point is whether that application was made 
within time. The matter seems to be one of 
first impression. The view that the learned 
Judge of the lower Appellate Court appears 
to have taken was that the order directing 
refund by the decree-holder to Sangsar-ud- 
Din in effect re-opened the execution proceed- 
-ings and that the present application must be 
treated as a continuation of the original 
applisation for execution which was brought 
within time. © We think, pn the whole, that 
the view taken by the learned Judge was 
correct and we ought to affirm his order. 
The present appeal, therefore, fails and must 
be dismissed with costs. We assess the 
hearing fee as two gold mohurs. 
Appeal dismissed. 


. PATNA HIGH COURT. 
Crvit Review No, 14 or 1916. 
May 11, 1917. 

Present:—Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
Musammat BHAGELA KUER AND OTHERS 
— APPELLANTS 
VETSUS 
ABDUL RAHMAN AND OTHERS—- 

ka RESPONDENTS. 
Tiwul ee Code (Act Y of 1908), O. XLVI, 1 
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(o)—Review—Document not trial— 


Negligence. 

Where a document which was not produced before 
judgment through gross negligence is subsequently 
produced and shows that an injustice has been done, 
the interests of justice demand that the party to whom 
the injustice has been done should be granted a review 
notwithstanding his negligence. [p. 80, col. 2.] 

In the matter of the petition of Hadjee Abdoollah 
Reasut Hossein v. Hadjee Abdoollah, 20. 181; 3 I. A, 
221; 26 W. R. 50; 1 Ind. Deo. (N. 8.) 350 (P. O,), 


followed. 

Civil review in Appeal No. 406 of 1913 
against the judgment of the Sub-Judge of 
Shahabad. 

. Messrs, Hasan Imam, 
Sinha, for the Appellants. 


Mr. Pugh, for the Respondents. 
JUDGMENT. 


ATKINSON, J.—This suit came before my 
learned colleague and myself in June of 
last year; and we dismissed this action on 
the ground of defective joinder of parties. 
It was argued and contended before us that 
the suit was not properly constituted 
inasmuch astwo persons named Kazi Akbar 
Ali and Kazi Amjad Ali who were brothers 
of the second wife of the original mortgagee 
had not been made parties to the suit. 

Having regard to the frameof the snit 
and to paragraph 4 of the written statement 
we held that the plaintiff ought to have 
joined these two persons as parties. 

This application 1s now made to us to 
review our judgment on two grounds. 


produced at 


and Naresh Oh. 


Furst, it is contended that the two persons 
named in paragraph 4 of the written state- 
ment are not necessary parties inasmuch 
as, by a document, dated the 3rd October 
1912, they relinquished any right which 
they might have had in the property of 
Shaikb Elahi Buksb, the mortgagee, through 
his second wife, and that if they had any 
right through her thay assigned their right 
to the plaintif No. 1, who is the son of the 
original mortgagee. 


Secondly, it is urged that these parties, 
eyen if necessary parties could have been 
joined inasmuch as there was an acknow- 
ledgment within the meaning of, section 19 
of the Limitation Act which would have 
saved limitation; and that thus if we eon- 
sidered that these two persons were necessary 
parties the joinder could have been made 
within limitation. ° 4 


+ 
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In support of the ground of limitation 
reference is made to an application filed by 
defendant No. 1 for a certificate of guardian- 
ship, schedule B of which shows the debts 
due by her husband’s estate—the husband 
being the original mortgagor. 

In this schedule appears, as item No. 5, 
the debt due to the mortgagees in this case. 
It is contended thatthis isan acknowledg- 
ment within the meaning of the Indian 
Limitation Act and that it saves limitation 
and it is urged that if these two persons 
ought properly to have been joined as parties 
they could have beeu joined inasmuch 
as there was an acknowledgment in the 
application of the defendant No, 1 of the debt 
due to the plaintiff which satisfies the 
requirements of the Limitation Act. The 
date of the application was the 6th Septem- 
ber 1910; and it is, therefore, urged that the 
plaintiffs could even now have added these 
parties as plainitifs within time. We agree 
in thinking that this argument is well founded 
and correct. 


However, the more material ground is the 
argument that the plaintiff was misled owing 
to the form in which the learned Judge in 
the lower Court had decided the question 
as to whether the two persons named in 
paragraph 4 of the written statement were 
the heirs of the deceased. 

No doubt these persons are not heirs, 
legally entitled to share with the others, 
as heirs of the deceased; but we think that 
there was material to lead the plaintiff to 
believe that it had been decided that these 
persons were not heirs of the deceased 
mortgagee and consequently that they need 
not bave been joined as parties. 

It now transpires that after the institution 
of the suit on the 8rd October 1910 the 
plaintiff procured a deed from these two 
persons relinquishing and assigning to him 
all their interest in these properties and the 
plaintiff now seeks to rely upon this deed 
for the purpose of showing that these 


persons are not necessary parties; and that: 


consequently the suit should not have been 
dismissed on the ground of defective joinder 
of parties. 

Mr. Pugh contends very strongly that the 
plaintif’s application cannot come within 
the purview of Order XLVII, rule 1, inas- 
much as they have not shown that the 


[1917 


document they now rely on could not have 
been produced at the trial or before 
us after the exercise of due diligence since 
the deed of the 8rd of Ostober 1912 was in 
their possession; and the plaintiffs’ must be 
deemed to have withheld this document 
deliberately in the face of the pleadings in 
the suit. 


Undoubtedly there was gross neglect on 
the part of the plaintiff in this case in not 
producing the document they now rely on, 
but ‘we think that where the document 
which is subsequently produced shows (as 
it does in this case) that an injustice has 
been done, the interest of justice demands 
that the party to whom the injustice has 
been done should be granted a review. This 
well settled principle of law and practice 
was laid down by their Lordships of the 
Privy Couneil ina ease reported as Inthe 
matter of the petition of Hadjee Abdoollah 
Reasut Hossein v. Hadjee Abdoollah (1), their 
Lordships say: “Looking to the extreme 


generality of the terms used in these 
sections, particularly to these terms 
other good and _ sufficient reason’ and 


‘necessary to correct an evident error or 
omission, or is otherwise requisite for the 
ends of justice,’ they are not prepared to 
say that there is an absolute defect of 
jurisdiction whenever the parties have failed 
to show that there was either positive error 
in law, or new evidence to-be brought 
forward which could not be brought forward 
on the first hearing.” 

This was a registered document registered 
on the very day it was executed and it has 
in no way been impugned as false or 
fraudulent. It was not produced earlier 
owing to the negligence or oversight on the 
part of the plaintif himself who was misled 
by the decision of the Subordinate Judge 
and who failed to inform his legal advisers 
of its existence.—If produced the suit would 
not have been dismissed. 

We think that the plaintiff has shown a 
sufficient reason for granting this application 
and we accordingly grant it. 

It will be necessary to remand the case to 
the lower Court with a direction to accept 
evidence of the due execution of this doeu. 


(1) 20.181; 3 I. A. 221; 26 W. R. 50; 1 tnd. Dge, 
(N. 8.) 880 (P. O0). 
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ment of the 3rd of October 1912, and to 
receive same in evidence when it will be 
admitted on the record. 

At the original hearing my learned col- 

league and I held different views upon the 
question as to the necessity for adducing 
evidence of the proof of the debt; but Mr. 
Justica Jwala Prasad agrees that as the 
case must go back to the lower Court upon 
the question of proof and admission of the 
deed of 8rd October 1912, it should also be 
referred to the Judge to ascertain by legal 
proof what amount is now due and owing 
to the plaintiffs by the defendant on foot 
of the mortgage bond in suit. 
_ We will accordingly direct the learned 
Subordinate Judge to ascertain the sum due 
and owing tothe plaintiffs on foot of the 
mortgage boud, dated the 4th of September 
1897, In doing so the learned Subordinate 
Judge should have regard to the weil 
established principle of.law that strict proof 
is necessary in the case of a creditor seeking 
to establish a debt against the estate of a 
deceased person. 

We regret-to have to observe that the 
generous offer for settlement made on behalf 
of the plaintiff by Mr. Hassan’ Imam on 
Saturday last has been so unworthily 
declined, 


Inasmuch as the plaintiffs are responsible 
for this review and the appeal proving 
abortive before us, we feel thatitis right 
and proper that they ‘should pay the costs of 
the defendants in this Court as well as the 
costs before the Subordinate Judge and also 
a fee of three gold mohurs as the costs of this 
application. 


Application accepted. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
JUDICIAL Miscennangous Apprication No, 29 
or 1916. 
November 22, 1916. 
Present:—Mr. Pratt, J. O. 
Messrs. FLEMING SHAW AND Co. 
APPLICANTS 
CerTsus 


HAJI YUSIF BLLTAS—Opponenr, 

Arbitration Act (IX of 1899), s. 19—‘Step in the 
proceedings’, what amounts to. 

Any application whatsoever to the Court, even 
though it be merely an application for time, is a ‘step 
in the proceedings’, withinthe meaning of section 19 
of the Arbitration Act, irrespective of the intention 
with which the application is made. [p. 82, col. 1.] 

Even a mere acquiescence in a proceeding initiated 
by the other party and in an order made on his 
soparate application amounts to a ‘step in the pro- 
ceedings’. [p. 82, col. 1.] 


“Mr. T, G. Elphinston, for the Applicants. 
Mr. Nadirshah Noaroji, for the Opponent. 
JUDGMENT.—This is an application 

under section 19 of the Arbitration Act 
to stay a suit which was filed against 
the applicant on the 16th August last on 
the grannd that the agreement between 
the parties, on which the suit was filed, 
provided that any dispute whatsoever in 
connection with it should be referred to 
arbitration. 

The suit was filed on the 16th of 
August, and summons was ordered to issue 
for the framing of issnes on the 6th of 
September. On the 6th of September, the 
applicants appeared before the Small Cause 
Court by their Pleader Mr. Pamanmal, 
who admits that he applied for a postpone- 
ment on the ground that the documents 
relating to the suit had to be discovered 
and the time allowed had been tco short 


to permit of this being done. On Mr. 
Pamanmal’s application and with the 
consent of the opponent the Court 


adjourned the hearing until the 25th of 
September. On referring to the documents 
the applicants say that they noticed the 
arbitration clause in the indent and then 
made this application on the 22nd of 
September, three days before the date to 
which: tbe Small Cause Court suit had 
been adjourned. 

Mr. Nadirshah contends, and I think 
rightly, that the present application 
is barred by the reason of® application 


do. 
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made to the Small Cause Court: on the 
Sth of September for an adjournment, 

The application for time seems to me 
to be clearly a step in the proceedings 
and it is pointed out in the case of 
Sarat Kumar Roy v. Corporation of Calcutta 
(1) that this is so, irrespective of the inten- 
tion with which the application was made. 
Whether the applicant wished to have fur- 
ther time to file a written statement or 
wished to have further time to raise as 
a bar to the suit the agreement to refer 
to arbitration, in either event the applica- 
tion was an application to invite. the 
Court to do something which would enable 
the applicant to establish his defence. 

Mr. Elphinston relies on a passage in 
the judgment of Denman, J., in the case 
of Chappell v, North (2) to the effect that a 
mere consent to what may afterwards lead 
to a step is not of itself a step” in the pro- 
ceedings. But it is pointed out in the case 
of Bartlett v. Ford’s Hotel Oompany (8) 
that the consent referred to was a consent 
given without the intervention of the 
Court. The application was to the other 
party and not to the Court. 

The later English cases go even further 
and establish that mer acquiescence in a 
proceeding initiated by the other party 
and in an order made on his separate 
application does amount to a step in the 
proceedings: County Theatres and Hotels, 
Limited v. Knowles(4). Lord Halsbury’s Laws 
of England, Volume J, paragraph 956, 
summarises the law on the subject as 
follows: “A party who makes any applica- 
tion whatsoever to the Court, even 
though it ba merely an application for 
time, takes a step in the proceedings”. 
This seems to me to be also the law 
here and this application must, therefore, 
fail. 


Application rejected. 
(1) 34 C. 443; 11 C. W. N. 808. 
(2) (1891) 2 Q. B. 252; 60 L. J. Q. B. 554 65 L. T. 
; 40 W. R. 16. 
(3) (1895) 1 Q. B. 850; 641. J. Q. B. 452. 
4) (1902) 1 K. B. 480; 71 L. J. K. B. 361; 86 L. T. 
132, 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No, 1448 or 1916. 
March 13, 1917. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 
O. SRINIVASA AIYANGAR AND OTHERS 
— PLAINTIFES——APPRLLANTS l 
VETSUS 
MEDDAIKARA ABDUR RAHIM SAHIB 


AND ANOTHER——DEFENDANTS—— RESPONDENTS. 

Madras Estates Land Act (I of 1908), ss. 42 (2), 77 
(1), 26 (3)—Increase in area, discovery of, on re-survey 
—~Hnhanced rent, suit for, maintainability of. 

No suit lies for enhanced rent for an increase in the 
area of a holding discovered on re-survey except ou 
an order of the Collector under section 42 (2) of the 
Madras Estates Land Act. [p. 82, col. 2; p. 88, col. 1.) 

Per Napier, J.—Section 26 (3) only gives the land- 
lord the right to claim to revert to the old rate and 
compels the Collector, in a suit under section 56, to 
decree it. It is not in the power of the Court in a 
1ent suit to cancel an existing patta, and, until that is 
done, it constitutes the contract between the parties, 
[p. 83, col. 1.] 


Second appeal against the decree of the 
District Court, North Arcot, in Appeal 
Suit No. 124 of 1915, preferred against 
that of the Sub-Collector, Tirupathur 
Division, in Summary Suit No. 112 of 1915. 

Mr. M. Pattanjali Sastri, for the Appel- 
lants. 

Mr. P. O. Destkachariar, for the Respond- 
ents, 


JUDGMENT. 

AYLING, J.—The suit out of which this 
second appeal arises is one for arrears 
of rent under section 77 (1) of Act I 
of 1908. The rent sued for is in excess 
of that paid in previous faslis, the differ- 
ance being due to an increase in wet 
area, discovered by re-survey. The District 
Judge has disposed of the appeal on the 
short ground that the suit for excess rent 
will not le, until the landlord has obtained 
an order of the Collector under section 
42 (2) sanctioning the enhancement. 

I think he is right. Section 42 declares 
that no alteration of rent in respect of an 
alteration in area shall be given effect to, - 
except under an order of the Collector 
passed on an application made to him for 
that purpose. Admittedly there has been 
no such application here, The ryot is, 
therefore, not liable to pay the additional 
rent claimed. 2 å 

The question of whether a suit for 
enhanced rent (whatever be the cause oL 
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enhancement) can be brought without first 
enforcing the acceptance of a patta embody- 
ing the enhanced rent, on which a long 
argument was addressed to us, does not 
really arise in this case. 

I would dismiss the second appeal with 
costs. á 
NAPIER, J.—The lower Appellate Court 
has dismissed the olaim for excess rent, 
holding that it falls within the mischief of 
section 42 (2) of Act I of 1908. The appel- 
lant urges that he is protested by section 26 
(3), that the old patmash rate is the 
lawful rate and that the landholder who 
granted the lower rate being dead, he is 
entitled to sue for it without suing for a 
patta under section 56. I am strongly 
inclined to think .that whereas in this 
case there is in existence a patta and 
muchilika at the lower rate, these terms 
must be altered either by exchange or by 
a decree under section 56 before the 
landlord is entitled to sue for the rent. 
lt seems to me that the old patta remains 
in force, “fresh pattas neither having been 
accepted, exchanged or decreed.” Sestion 
26 (3), I think, only gives him the right 
to claim to revert to the old rate and 
compels the Collector in a suit under 
section 56 to decree it. I do not think 
that it is in the power of the Court in 
a rent suit to cancel the old patta and 
until that is done, $ constitutes the 
contract between the parties. Whether 
this be so or not, I do not see why we 
should not accept the footing on which 
the suit has been desided in both Courts, 
namely, that tke claim is made in con- 
sequence of re-survey as the plaint does 
not allege the facts necessary to bring 
the case within section 26 (3), The fact 
of re-survey ig admitted and the case, 
therefore, falls within section 42 (2). I, 
therefore, agree that this second appeal 
be dismissed with costs, 


Appeal dismissed.. 
Ve R, P 
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BOMBAY HIGH COURT. 
-  Seconp Crvi Arrear No. 600 oF 1915. 
January 18, 1917. 

Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr, Justice Beaman. 
CHHOTTALAL ADITRAM TRAVADI— 
PPAINTIFF—— APPELLANT 
VETSUs 
BAI MAHAKORE AND OTHERS—-DEFENDANTS 
— RESPONDENTS. 

Evidence Act (Lof 1872), 8. 91—Suit for possession 
of joint property— Partition, deed of, unregistered, 
admissibility of. 

The factum of a partition, as distinguished from 
its terms, may be proved by evidence anart from the 
deed of partition itself. [p. 85, cols. 1 & 2.] 

Augustien v. Challis, (1847) 1 Ex. 279; 17 L. J. Ex, 
78; 74 R. R. 670; 154 E. R. 118; Kedar Nath Joardar v. 
Shur foonmissa Bibee, 24 W. R. 425; Alderson v. Clay, 
(1816) 1 Stark. 405; 18 R. R. 788; Cotterill v. Hobby, 
(1825), 4 B. & O. 465; 6 Dowl. & Ry. 551; 3 L, J. K. B. 
276; 107 E. R. 1133; 28 R. R. 328; Strother yv. Barr, 
(1828) 2 M. & P. 207; 5 Bing. 136; 6 L. J. O. P, 245; 30 
R. R. 545; 130 E. R. 1013, relied upon. 

Per Beaman, J.—A. fact which does not necessarily 
constitute aterm, in any real sense, ofa contract, grant, 
or other disposition of property, may be proved, 
although the writing in which the terms of that con- 
tract, grant, or disposition of property are embodied 
cannot be proved for want of registration, [p. 85, col, 2.] 

Second appeal from the decision of the 
Joint Judge, Ahmedabad, in Appeal No. 315 
of 1918, confirming the decree passed by the 
Subordinate Judge, Umreth, in Civil Suit 
No. 148 of 1912. 

Mr. G. N. Thakor, for the Appellant, 

Mr, N. K. Mehta, for Respondents Nos. 1 
and 2, 

Mr. B. D. Mehta, for Respondent No. 2. 


JUDGMENT. 


Scorr, C. J—The plaintiff sued to recover 
possession of certain property, Survey Nos. 
535 and 545, and to have a perpetual 
injunction restraining defendant No. 2 from 
taking possession of Survey No. 544 
and from using the water of the well, 
alleging that his father left two brothers 
out of whom one Chhaganlal died in 1897 
leaving no issue, while the other brother 
died in union with him, the plaintiff, in 
1905, that defendant No. 3 and he were heirs 
in joint undivided property under Hindu 
Law, and that defendant No. 1, the widow 
of Girdharlal, the uncle who died in 1905, 
had only a right of maintenance, and he 
sought fo set aside a sale which had begn 
made in favour of defendant No. 2 by defend. 
ant No. 1, Girdharlal’s widow, 


t 
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The plaintiff’s case, therefore, rested upon 
an allegation that the property in suit was 
the property of an undivided Hindu family. 
Now with regard to Survey No. 535, there 
is evidence, which both the Courts have 
found to be conclusive, that Girdharlal was 
in exclusive possession from some date long 
prior. to 1899, therefore, apparently Girdharlal 
was in enjoyment of-it as his own separate 
property. 


Then: with regard to plots Nos. 545 and 


544, there is evidence on the record that 


arbitration proceedings took place under a 
reference on the 27th September 1899, the 
parties being Girdharlal tbe busband of the 
first defendant, Amratlal Aditram his nephew 
on behalf of himself and as guardian of his 
minor brother Chhotalal, and Ruxmani as 
guardian of her minor son Manilal. Chhota- 
lal is the present plaintiff, The reference 
was in these terms:—'We, the undersigned, 
pass an agreement in writing that we have 
appointed Pandya Ramchandra Parjaram of 
Dakore and Tarwadi Bhogilal Valavram 
of Thasra arbitrators to settle about the 
partition, moveable and immoveable property, 
debts and outstandings, lands, trees, ete., 
belcnging to our brother and uncle Chhagan- 
lal Sevakram who is dead and of the 
joint undivided lands.” Chhaganlal was 
the brother of Girdharlal.und the uncle of 
Amratlal and Chhotalal. Upon that 
reference an award was made from which 
it appears that Survey No. 445 and two 


Koss’ share in the well in Survey No. 544 had - 


belonged to Chhaganlal, and these were 
assigned to Girdharlal. The first defend- 
ant claims title both as widow of Girdharlal 
ind as his devisee under his Will, and the 
second defendant claims title as assignee 
from her both as widow and devisee, 


Upon the facts hitherto referred to, it 
appears to me clear that the conclusion of 
the lower Courts that the plaintiff bad not 
established his title to the properties in suit 
as joint undivided Hindu property, was 
_ justified because Survey No. 535 .was the 
separate property of Girdharlal, and Survey 
No. 545 and the rights in 544 belonged 
exclusively to Chhaganlal up to the time of 
hia death, and the award shows that there 
was other property which was joint family 
property, 

It is, however, contended, and this is 


practically the only contention now put 
forward, that there is evidence that there 
was a partition in the family between 
Chhotalal's father and Girdharlal and 
Chhaganlal which was recorded in a parti- 
tion deed, and that the lands 535, 545 and 
544 came to the, persons who enjoyed 
them subsequent to 1885 by virtue of the 
provisions of that partition deed, and it is 
contended that no other eviden can be 
referred to asto the nature of the property, 
that is to say, whether ib was separate or 
joint property under the partition deed, 
while the partition deed not having been 
registered cannot be looked at. It is urged 
that section 91 of the Indian Evidence Act 
prevents the Court from concluding that 
there was partition at any time which Jed to 
a separation in‘ interest of members of this 
family, because it is known that there was a - 
partition deed in 185 which cannot be look- | 
ed at. In my opinion that is an attempt 
to carry the provisions of section 91 too far. It 
provides that “when the terma of a contract, 
or of a grant, or of any other disposition of 
property, (within one of which categories the 
partition fell) have been reduced to the form 
of a document, and in all cases in which any 
matter is required by law to be reduced 
to the form of a document (which is not 
the case with regard to transactions in the 
nature of partition), no evidence shall be 


- given in proof of the terms of such contract, 


grant, or other disposition of property, or 
of such matter, except the document itself, 
or secondary evidence of its contents in 
cases in which secondary evidence is ad- 
missible.”’ 


Now we are not concerned with cases in 
which the matter is required by law to be 
reduced to the form of a document. Section _ 
91, therefore, with regard to a disposition 
of property, such as we are now concerned . 
with, prohibits any evidence of its terms 
other than the document itself, or secondary 
evidence of its contents where secondary 
evidence is admissible. It does not appear 
to me from the record of the proceedings 


before the Court thatthere has been any- © 


attempt to prove the terms of any partition 
deed or of any transaction of partition. All 
that the Court bas been concerned “with p8 
to find out whether particular properties 
olaimed by tha plaintiff to the joint familp 


Vol, BL) 


INDIAN OASES, 85 


CHHOITALAL ALITRAM TRAVADI tv, BAI MAHAKORE. 


property were atthe date of suit joint or 
separate. | 


The argument on behalf of the appellant, 
which has been urged very earnestly, is that 
the relationship of separated Hindus must 
in the present case proceed from an act in 
the law taking the shape of a partition 
deed, and, therefore, that relationship cannot 
be proved by oral evidence. According to 
my reading, section 91 does not go to that 
length, and the English Law as indicated 
in Taylor on Evidence, upon which the Indian 
Evidence Act is known to have been largely 
founded, does not support the appellant’s 
contention. In paragraph 405 of Taylor 
(0th edition) it is stated:—‘The fact of 
the existence of a particular relationship 
may be shown by parol evidence, though 
the terms which govern such relationship 
appear to be in writing; and again in the 
same paragraph: “the fact of partnership 
may be proved by parol evidence of the acts 
of the parties, without producing the deed.” 
The leading authority in England for those 
propositions is the statement of Baron 
Alderson in Augustien v. Ohallis (1), who 
said that yon prove by parol the re- 
lationship of landlord and tenant; but with- 
out the lease you cannot tell whether 
any rent was due. A desision to the same 
effect is to be found in Kedar Nath 
Joardar v. Shurfoonnissa Bubee (2). That the 
fact of partnership may be proved without 
the production of the deed of partnership 
was established in Alderson v, Clay (3). 
Cotterill v, Hobby (4) #nd Strother v. Barr (5) 
are good illustrations of the distinction 
between proof of relationship of landlord 
and tenant and proof of the terms of the 
tenancy. In my opinion, therefore, the evi- 
dence upon which the lower Court came to 
the conclusion that the properties in suit were 
the separate properties of the  plaintiff’s 
uncles was rightly admitted. I would dismiss 
the appeal with costs. 


+ 


(1) (1847) 1 Ex. 279 at p. 280; 17 L. J. Ex. 73; 74 
R. R. 670; 154 B. R. 118. 

(2) 24 W. R. 425. 

(3) (1816) 1 Stark. 405; 18 R. R, 788. 

(4) (1825) 4 B. 40. 465; 6 Dowl. & Ry. 551; 3 I. 
J, K. B. 276; 107 E. R. 1133; 28 R. R, 328. 

(5) (1828) 2 M. & P., 207; & Bing. 136; 6 L. J. C P. 
245280 R. R, 645; 130 E. R. 1013, 


Beaman, J.—Three brothers, Chhaganlal, 
Girdharlal and Aditram, admittedly constitut- 
ed a joint Hindu family. The present suit 
is bronght by the son of Aditram to recover 
certain properties set forth in the plaint 
alienated by Mahakore, the widow of 
Girdharlal, and the foundation of the claim 
is that the family was a joint Hindu family. 
It has been contended here that although 
it is virtually admitted that a partition was 
effected in the year 1885, and evidenced by 
a writing, inasmuch as that writing was not 
registered, neither can any proof of its terms 
be given, nor can the fact that the family 
from thattime forward were separate be 
proved inany other way. If the fact is 
provable, 16 has been convincingly proved I 
think as shown by the Chief Justice aliunde, 
I wish, if possible, to avoid going over any 
of the grounds, covered by that judgment, 
The Chief Justice has stated with aburdant 
authority a proposition, of the soundness of 
which I think there can be no donbt. I 
agree that under section 91 of the Indian 
Evidence Act, as contended by the appellant 
here, the Courts were precluded from seeking 
the terms of the partition in the document 
which was inadmissible for want of registra- 
tion. I agree that that document conld not 
be used in any way as affecting the property, 
the subject-matter of this suit. But having 
regard to the carefully drawn terms of 
section 91, it appears to me clear beyond all 
doubt tbat a fact which does not necessarily 
constitute a term, in any real sense, of a 
contract, grant, or other disposition of pro- 
perty, may be proved, although the writing 
in which the terms of that contract, grant, 
or disposition of property were embodied 
cannot be proved for want of registration. 
It follows, I think, that the plaintiff rely- 
ing on union, and his claim necessarily de- 
pending upon the proof of that relationship, 
the fact of separation is nota term in any 
sense of the manner in which the parties 
distributed the property at the time the 
separation was made and was embodied in 
writing, and is, therefore,a fact de hors the 
document which can be proved independently. 
The two Courts below, as far as I can see, 
made no attempt to look at the terms of 
the document for the purposes of this suit, 
Jt is certain, I think, that separation in the 
sense of a change of legal relationship is in 
no sense a term necessary to he included 


. 
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in “a partition deed. A separation ordinarily 
precedes the distribution of what was for- 
merly joint property. Logically it must al- 
ways precede it in time. But so far as the 
terms upon which parties who were formerly 
joint and have become separate agree thence- 
forward to distribute and enjoy the pro- 
perty, ‘they -are confined to that subject, 
and the terms have nothing to do with the 
statement of fact that a change in the 
relationship of individuals has taken place. 
For example, suppose that the parties here 
had never: constituted a joint Hindu family 
at-all, but had been merely tenants-in-com- 
mon, every term in the partition deed might 
have been exactly the same, and the pre- 
liminary statement, if the deed indeed con- 
tained such a statement, thatthe family up 
to that time had been joint, and thence- 
forward ceased to be joint, would obviously 
be a fact standing alone, and not making 
up any part of the terms of the disposi- 
tion of the property. I should have thought 
that this matter would hardly have admit- 
ted of any doubt, had it not been for the 
array of anthority apparently bearing upon 
the point which the learned Pleader-for the 
appellant was able to adduse. Much of that 
authority is, [ think, easily distinguishable. 
The principle stated by the Chief Justice 
is the true principle, and is supported by 
authority of at least equal weight. I think 
if unnecessary to go more deeply into the 
question which has been exhaustively treated, 
and I should not have said this much, but 
that I wished to express my own emphatic 
opinion that the law laid down by the 
Chief Justice in the judgment just de- 
livered is right and governs this case. 
I soncur:in the order proposed. 


Appeal dismissed. 
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February 1, 1917. 
Present: —Sir Charles Fox, Krt., Chief Judge, 

and Mr. Justice Ormond. 

KHOO EO KHWET AND OTHERS— 
DEFENDANTS-——~APPELLANTS 

bErTSUuS 


NANIGRAM JAGANATH FIRM— 


PLAINTIFES—Resron DENTS, 

Contract Act (IX of 1872), ss. 102, 108, 178 —Trans. 
fer of Property Act (IV of 1882), s. 187— Contract— 
Negotiability —Delivery order, whether negotiable-—Do- 
cument of title —Test, 

Negotiability can be attached to documents by mer- 
cantile usage. [p. 89, col. 2.] 

A. document is negotiable if by the custom of the 
money market itis transferable as if it were cash; 
and its bona fide transferee obtains a good title to it 
(because of its currency) although his transferor 
might have stolen it. [p. 92, col. 1.] 

The test whether a document is a “document of 
title’ ora “document showing title” to goods is whe- 
ther the document in question is used in the ordinary 
course of business as proof of the possession or 
control of goods, or anthorising or purporting to 
authorise, either by endorsement or delivery, the pos- 
sessor of the document to transfer or receive the 
goods thereby represented. [p. 89, col. 2; p, 92, col. 1.] 

A delivery order is a document of title to the goods 
to which it relates and the property of the transferor 
in the goods passes to the transferee by delivery of 
the document; but when once delivery has been 
made tothe person entitled, the delivery order is 
ie and ceases to have any effect. [p. 98, col. 
1. 

A delivery order mayor may not be negotiable 
according to the conditions attached to it or accord- 
ing to the usage of trade under which it is issued. 
[p. 89, col. 2; p. 90, col. 1.] 

Case-law discussed, 

A document may be negotiable althongh it con- 
tains conditions, but wheg a seller of goods issues a 
document the real effect of which is that he will 
hand over certain goods to any one producing the 
document provided he has them and he hus been 
paid his price and all charges in connection with 
them, no usage or custom of trade can compel him to 
hand the goods overif he kas not the guods or has 
not been paid the price and stipulated charges. 
[p. 90, col. 2.1 

A document showing title to goods represents the 
goods to which it relates and the law governing its 
transferability is the same as the law which governs 
the transferability of the goods themselves and is 
contained in sections 108 and 178 of the Contract Act. 
[p. 92, col. 2.] ; 


Mr. 0. R. Connell, for the Appellants. 
Mr. Bilimoria, for the Respondents. 
JUDGMENT. 

Fox, C. J—Khoo Beng Ok was a Chinese 
merchant who had a rice mill on the Dalla 
side of the Rangoon river and his office in 
Rangoon, 


he ew 
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By two- contracts in forms usual in the 
trade he sold 660 bags of boiled rice to 
S. P. S. Hoosain Nyna, a dealer in rice. 
According to the terms of the contracts 
delivery of the rice was to be taken ex- 
hopper into the buyer’s gunny bags, but 
the bags could not be removed from the 
mill until the price of the rice in them 
and other charges (if any) in respect of it 
had been paid for. 4 

Nyna took delivery of the rice ex-hopper 
and on the 7th February he paid for it by 
giving Khoo Beng Ok a Chetty’s cheque 
on one of the European Banks. In exchange 
for this Khoo Beng Ok gave Nyna his 
receipted bills for the rice and an order to 
his godown keeper at the mill which is 
in the following terms:— 


(On Front or SAEET,) 
No. 55. 
Rangoon 17th February 19138. 
Subject to Terms of Contract No.. 
Dated 4th February 1913, 21st Janiny. 1913. 
(Chinese characters.) 
Koo BENG Ox Rice MIL. 
- No. 1, Angyi Creek Dalla. 
To Godown Keeper. 
Deliver to Messrs. 5. P. S. Hoosain Nyna or 
Bearer 660 bags, say six hundred and 
sixty only Boiled Rice. 
Gunnies and Twines supplied by the buyer 
Marks 
Weight 160/lbs 
Bill No. 54/55 
M/N No. 43/37 e 
Seal 
Kuoo Bena Or Rice Mitt 


One anna stamp 
Sd. in Chinese character 
Khoo Beng Ok Rice Mull. 
N. B.—This note is subject to our receipt 
of the gunnies receipt which has been 
granted, ` 


(On Back or Saget.) 


Special attention of holders of this delivery 

not: is drawn to the following paras. 

copied from the contract subject to — 

which this delivery note has been 
issued, 

9. Payment to be made in cash before 
any rice is removed, but not in any case 
* Jater than immediately after milling, Pay. 
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ment on completion of each day’s milling 
if required. 

12. Sellers have the option of disposing of 
the rice by private or public sale......account 
should..... fai] to take delivery ex-hopper as 
above or fail to pay for it as above within 
two days of presentation of the bill. 

13. All risk of fire, damage by rats and 
other contingencies to be borne by...from 
the time the rice is milled. 

14. Sellers have the right of removing the 
rice to other than mill godowns at risk of... 
after 24 hours’ notice has been given. 

15. Godown rent at the rate of Rs. 5 
per 100 bags per week will be charged 
to...should...fail to remove the rice on or 
before 15 days after milling. 

16. Sellers to have a lien on the rice 
until it has been paid for as above and 
until all godown rent and other charges 
are paid. 

17. ...cannot claim the right of leaving 
the rice in sellers’ godown after the 15 
days allowed for removal have elapsed. 

15. Accidents to machinery, strikes or 
sickness of mill hands or coolies always ex- 











cepted. 

19. No claim whatever to be made 
by...after delivery of rice has been taken 
ex-hopper. 

ACKNOWLEDGMENT OF RECEIPT. 
| | 

ond ' 7 a by Ep ' 

2lzl!|.|e| #8] 8 a 

£i2\aig ala, § 

a m A oS o YA, A 























e ma 
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| 
| 











On the same day a durwan or messenger 
from Nyna went to the mill to take away 
the rice. He did not bring the delivery 
order but said that on his signature the 
delivery order could be obtained next day 
in Rangoon. Khoo Beng Ok’s eldest son, 
who was at the time in charge of the 
mill, referred to his father in Rangoon by 
telephone, and was authorized by him to 
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allow the rice to be removed by the durwan 
on his signing for it. The bags were loaded 
into cargo boat No. 914 and shipped on 
the same day on the 8.8. Oxfordshire for Co- 
lombo. The Bought Note and the. Bill of 
Lading represent S. S. A. S. SochaJingam 
Chetty, the man who had given the cheque 
in payment of the rice, as the shipper, and 
the, consignee at Colombo was S. S. A. S. 
Palaniappa Chetty. It does not appear 
what rights this firm had over the rice, tut 
having given a cheque for the price of it, 
and got the shipping documents for it made 
ont in its name, the firm in all probability 
had the rights of at least a pledgee in 
respect of it. 

There is no evidence as to how Khoo 
Beng Ok was induced to authorize removal 
of the rice from his mill without production 
of the delivery order. His evidence was not 
available in the case because he died shorily 
after the suit was filed. 

He did not get back the delivery order 
next day or at all. There is no evidence 
as to’ his having made any attempt to get it 
back, 

On the 2ist February Nyna went to the 
plaintiff firm which lends money on the 
security of delivery orders, and told the 
plaintiff’s son that he had to pay for rice 
on the following day. The terms of an 
advance were arranged, and next day Nyna 
came to the plaintifi’s office with a durwan 
who had the delivery order and receipted 
bills given by Khoo Beng Ok to Nynaon 
the 17th February. Nyna said that this 
man’ was the mill-owner’s durwan. The 
plaintifi’s son gave Nyna a cheque on a 
Bank for Rs. 4,000 which Nyna endorsed and 
handed over to the durwan, to whom was 
also paid Rs, 1,524-10-C, and the durwan gave 
the delivery order and Khoo Beng  Ok's 
receipted bills to the plaintiff’s son. The 
latter believed that the durwan was the 
employee of the miller, and understood that 
the money and cheque were going to the 
miller. 

Nothing happened in connection with the 
delivery order until early in the follow- 
ing May, when it became known that Nyna 
had absconded. The fraud committed by 
him in connection with the delivery order 
in suit was not the only one he commit- 
ted, He apparently used forged delivery 
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orders also, and is undergoing imprisonment 
on account of such offences. After present- 
ing the delivery order in suit to Khoo 
Beng Ok and calling on him to deliver the 
rice mentioned ‘in if, the plaintiff firm, on 
this being refused, filed their suit for 
Rs. 5,584-10-0, the price of the rice under the 
contracts with Nyna, and for Rs, 217-12, 
the cost of the gunny bagsand twinesupplied 
by Nyna. They also” claimed interest. They 
based their slaim on the ground that by 
the custom of the rice trade the delivery 
order which they held was a negotiable 
instrament entitling the bona fide holder 
of it for value to the delivery of the bags of 
rice mentioned in it. In 1590 the Recorder 
of Rangoon held in Vyravon Chetty v. 
Oung Zay and Mohr Bros., Ltd. (1) that a 
delivery order from the office of a 
rice-milling firm in Rangoon to one of its mills 
in the ontskirts was neither (1) a document 
of title to the rice referred to in it, nor (2) 
a negotiable instrument. ‘He also held that it 
had not been proved in the case that there 
was a trade custom prevalent in Rangoon by 
which holders of delivery orders for rice 
ean laim the rice mentioned therein free 
from the vendor’s lien for the price and the 
charges thereon. 


The first of the above propositions was 
based on LieGeyt v, Harvey (2). From the 
recent decision of their Lordships of the 
Privy Council in Ramdas Vithaldas Durbar 
v. Amerchand & Oo. (3), it seems to follow 
that what was decides in DLeGeyt v. Harvey 
(2) is no longer good law. 


The second proposition that delivery orders 
could not be negotiable instruments was 
based on Orouch v. Oredtt Foncier Oo. 
(4). In that case Blackburn, J., one of the 
most eminent of commercial lawyers, laid 
down in effect that no instrument made 
in England could be a negotiable instrument 
unless it was so under the law merchant, 


(1) 2 Bur. L, R. 1. 

(2) 8 B. 50'; 9 Ind. Jur. Chitty’s S. 0. C. R. 
123; 4 Ind. Dec. (x. s.) 709. 

(3) 85 Ind. Cas. 954; 20 0. W. N. 1182; (1913; 2 M. 
W. N. 110; 18 Bom. L. R. 670; 20 M. L. T. 194; 31 M. 
L. J. 541; 4 L. W. 842; 14 A, L. J. 1045; 85 L, J. P. 
C. 214; 240. L J. 320; 40 B. 630 (P. 0), 

(4) (1873) 8 Q. B. 374; 42 L. J. Q. B. iA 29 Le | 
F. 259; 21 W. B. 946. 
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or it had been made so by legislation. In 
Goodwin v. Robarts (5) in the Exchequer 
Chamber Cockburn, O. J , an equally eminent 
lawyer expressly disnotited from this pro- 
position and held that negotiability could 
be attached to documents by the usages 
of a trade. The following are extracts 
from his judgment:— 


“While we quite agree thatthe greater 
or less time during which a custom has 
existed may be material in determining 
how far it has generally prevailed, we 
cannot think that if a usage is once shown 
to be universal, it is the less entitled to 
prevail because it may not have formed 
part of the law merchant as previously 
recognised and adopted by the Courts.” 
s ë % * x $ % * x  * 
“We cannot concur in thinking that if 
proof of general usage had been established, 
it would have been a sufficient ground 
for refusing to give effect to it that it did 
not form part of what is called ‘the ancient 
law merchant’.” It has been suggested 
by Mr. Willis in kis work on Negotiable 
Securities, (1901) W, Willis’ Law of Negoti- 
able Securities 37 that the above two deci- 
sions are reconcilable, and that the decision 
in Orouch v. Credit Foncier Co. (4) was 
still good law, but Kennedy, J, in 
Bechuanaland EHxploration Oompany v. London 
Trading Bank (6) and Bigham, J , in Edelstein 
v. Schuler and Co. (7) held that the ruling of 
Blackburn, J., to which I have referred, had 
been overruled. In anoteon page 275 of the 
12th edition of Sir William Anson s English 
Law of Contract it is said: “This extension 
of the range of negotiability by recent 
usage may perhaps need confirmation by 
Courts of Appeal.” 


In Gilbertson & Oo. v. Anderson and Coliman 
(8), Wills, J., refused to attach the attribute 
of negotiability to a delivery order by the 
vendor of goods on board a ship addressed 
to the master porter of a ship. 


Whatever may be the future decision 


(5) (1875) 10 Ex. 337; On appeal (1876) 1 App. 
Cas. 476; 45 L. J. Ex. ge 85 L. T. 179; 24 W. R. 987. 
(6), (1898) 2 Q. B. D. 658; 67 L.J. Q. B. 986; 79 
L. T. 270; 8 Com. PR 965, 14 T. L. R 587, 
(7) (1902) 2 K. B. 144; 71 L. J. K. B. 672; 87 L. T. 
04; 50 W. R. 493; 7 Com. Cas, 172; 18 T, L, R. 597, 
* (8) (102) 18 T. L, R. 224, 
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of the English Appeal Conrts in England 
on the controverted ruling of Blaekbarn, J., 
this Court has to be guided by the decisions 
of their Lordships of the Privy Counoil, 
and it appears to me that in Ramdas 
Vithaldas Durbar y. Amerchand & Co. (3) 
their Lordships’ decision involves the accept- 
ance of the proposition that negotiability 
ear be attached to documents by mercantile 
usage. In that case the main question was 
whether a railway receipt was a ‘document 
of title’ or a document showing title,” 
but the question of negotiability was also 
involved, and their Lordships held that 
by section 102 of the Ccntract Act the 
legislature intended to assimilate other 
documents of title to bills of lading for the 
purpose of determining the right of stoppage 
in transit in favour of a bona fide purchaser 
for value. As regards the question whether 
the railway receipt in question was a 
“document of title” or a dosument showing 
title, their liordships remark:— 


“In their Lordships’ opinion the only 
possible conclusion is that whenever ary 
doubt arises as to whether a particular 
document is a document showing title’ 
or a ‘document of title’ to goods 
for the purposes of the Indian Contract 
Act, the test is whether the doenment in 
question is used in the ordinary course of 
business as proof of the possession or control 
of goods, or authorising or purporting to 
authorise either by endorsement or delivery 
the possessor of the document to transfer or 
receive the goods thereby represented.” 
They held that the railway receipt in 
question satisfied this test and that a 
pledgee who advanced money on the security 
of a railway receipt was entitled to the 
goods as against an unpaid vendor. 

The effect of section 187 of the Transfer 
of Property Act is that in the case of the 
documents mentioned in the explanation 
to it, a transfer in writing and notice to 
the holder of goods is not necessary in 
order to constitute a valid transfer of 
goods mentioned in them. Amongst the 
documents mentioned in the explanation 
is an order for the delivery of goods. In 
Anglo Indian Jute Mille Co. v. Omademull 
(9), a delivery order from the agents of 

(9) 10 Ind, Cas, £59; 38 0.127, o : 


the Company in Calcutta to the Manager 
of one of its mills to deliver goods to a 
pamed firm or order was held to bea docu- 
ment of title, and the evidence establishing 
that delivery orders of the nature of the 
one in suit passed from hand to hand 
by endorsement and were sold and dealt 
with in the market, and that according 
to the invariable course of dealing im the 
Caleutta jute trade delivery orders were only 
issued on cash payment and were dealt with 
in the market as absolutely representing the 
goods to which they related free from any 
lien of the seller, the Mill Company were held 
liable to pay the plaintiffs the amount 
they had advanced on the delivery order, 
although a postdated cheque which the 
buyers had given in payment for the goods 
was dishonoured, and the Mill Company 
had never received payment. The company 
by issuing the delivery order lost its seller’s 
lien on the goods in its possession 


The main ground of the decision was 
that the Company had represented that the 
delivery order would pass and confera good 
title to the goods, and they had put it in the 
power of the buyers to endorse the delivery 
order with this representation to the plaint- 
iffs who, dealing iu good faith and for 
value, were induced to alter their position 
on the faith of the representation so 
made. 

The form of delivery order in the present 
case differs considerably from the form in 
an order for delivery without any condition; 
in the present case the form expressly 
states that the order for delivery is aubject 
to conditions, one of which appears on the 
front of the sheet of paper and the others 
on the back. Although it maybe said 
that by it the miller undertakes to deliver 
the bags of rice mentioned in it to who- 
ever produces it to the godown keeper, 
the document itself gives notice to any one 
asked toadyance money on it that he may 
not be able to obtain the riee at all by 
means of it if the rice has been destroyed 
by fire, and that he will not obtain it if the 
price and all godown rent and other charges 
in respect of it have not been paid. 

The conditions set out are sufficient to put 
a prudent man on enquiry as to whether the 
rice was still in existence and as to whether 
the price gnd all charges payable to the 
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miller have been paid, when he is asked 
either to buy the rice or to advance money 
on the order. 


With such conditions plainly stated in 
the order itself it is difficult to see how 
the miller can be held to have made a 
representation to every one into whose hands 
the docnments might come bona fide that he 
would hand over the’ rice even if he had 
not been paid its price. The ratio decidendt 
in the Calcutta case does not appear to me to 
apply in the present case, because of the terms 
of the delivery order giving every one who 
reads them notice that the rice may not be 
in existence, and if in existence may not 
have been paid for, and that the seller retains 
his lien for everything due in respect of it. 
No doubt a document may be negotiable 
although it contains conditions: a bill of 
lading usually contains many conditions 
aosolving the carrier from liability for not 
delivering the goods covered by it, but 
when a seller of goods issues a document 
the real effect of which is that he will 
hand over certain goods to any one producing 
the document provided he has them and 
that he has been paid his priceand all 
charges in connection with them, can any 
usage or custom of trade compel him to 
hand the goods over if he has not the 
goods and has: not been paid his price 
and his stipulated charges? I think not. 

The above appears to me to be the 
effect of the deliyery order which we 
have to deal with in the present case, 
and the right of any one claiming under 
it must, in my judgment, be determined 
by the terms of the document itself. 
Under proviso 5 to section 92 of the Indian 
Evidence Act a usage or custom by. which in- 
eidents not expressly mentioned in a contract 
are usually annexed to contracts of that 
description may be proved, provided that 
the annexing of suoh inoidents would not 
be repugnant to or inconsistent with the 
express terms of the contract. The usage 
sought to be applied to the delivery order 
in this case is that the miller who issues 
such a delivery order is bound to hand 
over the goods mentioned in it to any one 
who produces the document notwithstand- 
ing he has not been paid for them. Such 
a usage would, in my opinion, be repugnan§ 
to and inconsistent with the expresg 
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terms of the document under which the seller 
expressly has a lien on the rice mentioned in 
the delivery order until it has been paid for 
and until all godown rent and other charges 
have been paid. 

How then can such delivery orders be 
said to have become negotiable instruments 
by virtue of a custom or usage in the 
trade when the custom or usagé in the trade 
cannot be proved? ; 

In my judgment Kkoo Beng Ok was not 
liable to the plaintiff and his representatives 
are not. Sofar as it goes, no doubt the 
evidence shows that delivery orders by 
mill owners to their mill managers are used 
to obtain advances on in Rangoon, bat J 
should require better and more sogent 
evidence than was produced in this case 
before being satisfied that the general body 
of mill owners in Rangoon regard their 
obligations in respect of delivery orders 
issued by them to their mill managers in the 
same light as the witnesses for the plaintiff 
in this case. It would be surprising if mill 
owners had given up the distinctly advan- 
tageous position in which the decision in 
Vyravon Ohetiy v. Oung Zay and Mohr Bros. 
Lid. (1) placed them. - 

If money-lenders choose to advance money 
without reading and having regard to the 
terms of the documents on which they are 
asked to advance, they do so at their own risk, 

Khoo Beng Ok fulfilled the contract in 
respect to which he gave the delivery order. 
The order itself contains no guarantee or 
undertaking that he would hold the goods 
and not deliver to any one except some one 
who produced the order. 

The terms.,of this order put every one 
asked to advance money on if on enquiry as 
to whether the goods exist, and whether the 
mill owner will deliver them without pay- 
ment, Iam unable to hold that by issuing 
scch a document Khoo Beng Ok estopped 
himself from denying that he had delivered 
the goods tothe person with whom he had 
contracted, or to hold that he and his repre- 
_sentatives are liable to the plaintiff on the 
ground of estoppel. 

I would allow the appeal, set aside the 
decree of the Original Court, and dismiss 
the suit, ordering the plaintiff to pay the 
defendants’ costs of the suit and of this 
appeal, allowing the defendants extra 
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costs of 10 gold mohurs a day for threé 
days in the Original Court. 


Ormond, J.—The respondents are the 
legal representatives of Khoo Beng Ok 
(deceased), who owned @ rice mill and 


sold under two contracts 660 bags of boil. 
ed rice to Nyna, a dealer in rice. On 
17th February Nyna paid for the rice 
and the miller gave him receipted bills 
and a delivery order on his  godown- 
keeper (Exhibit A). The document is ex- 
pressed to be subject to the terms of 
the two contracts and directed delivery to be 
given to Nyna or bearer. The goods were 
ascertained and were tke property of Nyna 
in the custody of the miller. Later, on the 
same day Nyna obtained delivery of the 
goods without giving up the delivery 
order, saying that it was in Rangoon and 
that he would return it the next day. 
Nyna at that time was in possession of 
the delivery order, On the 22nd Feb- 
ruary Nyna fraudulently obtained from the 
plaintiff Rs. 5,584-10-0 on the pledge of 
the two receipted bills and the delivery order; 
and in May he disappeared. The plaintiff then 
sued the miller to recover this amount which 
was also the value of the goods covered by 
the delivery order. The plaintiff obtained 
a decree and the defendant now appeals, 
The evidence shows that Exhibit A, 
which is in a form well known in the 
trade, is transferable by delivery; that it 
is not issned until the goods have been 
paid for; that receipted bills showing such 
payment are attached to the delivery 
order and the documents sre passed on; 
that Banks will advance money on the 
delivery order when they are satisfied that the 
goods have been paid for; and that delivery 
is given upon production of the document. 
In the case of Vyravon Chetty v. Oung Zay 
and Mohr Bros. Lid. (1) (which was 
decided by the Recorder of Rangoon in 
1890) the transferee of delivery orders, 
similar to Hixhibit A, sued the miller. He 
obtained a decree on the delivery order, 
the goods for which had been paid for; 
but this claim on the delivery orders, the 
goods for which had not been paid for, 


was dismissed on the ground that the 
delivery orders were not negotiable in- 
struments and that the vendor had not 


Jost his lien. It was also held in that case 
a 
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that the delivery orders were not docu: 
ments of title—following the English de- 
cisions—but a decree was given to the 
plaintiff against the miller in respect of the 
rice which had been paid for, on the ground 
that the miller could not have refused to 
deliver to his buyer and that, therefore, he 
could not refuse to deliver to the holder of 
the delivery order. 


The test whethera document is a document of 
title or merely a token of authority to receive 
possession, is laid down: by the Privy Council 
in Ramdas Vithaldas Durbar yv. Amerchand & 
Co. (3), where it is said: “The test is whether 
the document in question is used in theordinary 
course of business as proof of the possession or 
control of goods, or authorising, or purporting 
to authorise, either by endorsement or delivery, 
the possessor of the document to transfer 
or receive the goods thereby represented.” 
Upon the evidence this delivery order 
must be taken to be a document show- 
ing title to goods. The delivery order 
expressly states that it is subject to the terms 
of the contract and that the goods are not to 
be removed before payment. It thus preserves 
the vendor’s lien for the price of the 
goods (if not already paid for) and it shows 
that the person who acquires the property in 
the goods is subject to any liability which 
attaches to the original buyer under the con- 
tract. 

The learned Judge has held that this 
delivery order is not only a document 


of title to goods, but that it is also a 
“negotiable instrument”, and that the 
plaintiff asthe holder”, therefore, was 


entitled to recover as against the defendant; 
and he also held that the defendant was 
estopped from saying that the delivery order 
was exhausted by reason of delivery hav- 
ing been given to the buyer. 


The learned Judge has, I think, overlooked 
the fact thatinall the cases where a document 
has been held to be a “negotiable instru- 
ment” an essential element of the decision 
was that by the custom of the money market, 
the document was transferable as 1f út were 
cash. A bona fide transferee of cash obtained 
a good title to the cash (because of its 
currency) although his transferor might have 
stclen it. The document in sucha case, 
therefore, had the element of ‘negotiability’ 
properly éo called; a bona fide transferee for 
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value of the document acquired a good 
title even though his transferor had none. 
Upon this principle certain securities for 
money (such as bonds and scrip) have been 
held to be negotiable instruments, although 
they would not be covered by the Bills of 
Exchange Act, 1882. 

But a document showing title to goods 
is on a different footing: the document is 
taken to represent- the goods to which it 
relates and the law governing its transfer- 
ability 1s the same as the law which governs 
the transferability of the goods themselves. 
And this law, apart from any question of 
estoppel, is to be found in sections 108 and 
178 of the Contract Act. 

In Serutton on Charter Parties at page 
155, Note 1, it is said: “ ‘Negotiable’ is a 
term which perhaps strictly should be 
reserved for instruments which may give to 
a transferee a better title than that pos- 
sessed by thetransferor. A bill of lading. 
is not ‘negotiable’ in this sense; the 
endorsee does not get a better title than 
his assignor, <A bill of lading is negoti- 
able’ to the same extent as a cheque marked 
‘not negotiable’, č. e., itis ‘not transferable’.” 
Blackburn, J., in Cole v. North Western Bank 
(10) says: “The possession of bills of lading 
or other documents of title to goods did not at 
common law confer on the holder of them any 
greater power than the possession of the goods 
themselves. The transferof a bill of lading 
for goods in transitu, Lad the same effect 
in defeating the unpaid vendor’s right to 
stop zn transitu “that an actual delivery 
of the goods themselves under the same 
circumstances would huve had. But the 
transfer of the document of title by means 
of which actual possession of Lhe goods could 
be obtained, had no greater effect at com- 
mon law than the transfer of the actual 
possession.” And Lord Campbell, O. J., in 
Gurney v. Behrend (11) says: “A bill of 
lading is not, like a bill of exchange or 
promissory note, a negotiable instrument 
which passes by mere delivery to a bona 
fide transferee for valuable considera- 
tion, without regard to the title of the 
parties who maxe the transfer, Although 


the shipper may have endorsed’ in blank a 
(10) (1875) 10 C. P, 354 at p. 363; 44 L. J. ©. P. 
288; 32 L. T, 733. 
(11) (1854) 3 El. & Bl. 622; 23 L.J. Q. B. 265; 18 
Jur, 856; 2 W. R. 425; 118 E. R. 1275; 23 L. T. 89; 97 
R. R. €87, . 
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bill of lading deliverable to his assigns, 
his right is not affested by an appropriation 
of it without his authority. If it be stolen 
from him or transferred without his 
authority, a subsequent bona fide transferee 
for value cannot make title under it as 
against the shipper of the goods, The Bill of 
Lading only represents the goods, and in 
this instance the transfer of the symbol 
does not operate more than a transfer of 
what is represented.” 

The delivery order is a document of title 
to the goods to which it relates and the 
property of the transferor in the gooda 
passes to the transferee by delivery of the 
document. This delivery order ‘purported 
to be a document of title to certain specific 
goods belonging to Nyna in the custody of 
the defendant which were deliverable under 
certain contracts. But when the plaintiff 
acquired this title, the goods had ceased to 
exist and there was no title in Nyna; the 
plaintiff, therefore, acquired no titlé to any 
goods. No doubt the defendant, by .giving 
delivery to Nyna without the production 
of the delivery order, did so at his own 
risk; and if Nyna had pledged the delivery 
order with the plaintiff before he received 
delivery, the defendant would be liable to 
the plaintiff for having wrongfully disposed 
of the plaintiff’s property. But Nyna was 
then in possession of the delivery order 
and was the person eftitied to delivery. 


When once delivery has been given to 
the person entitled, the delivery order 
is exhausted. Channell, J., in London Joint 
Stock Bank v, British Amsterdam Maritime 
Agency (12) says: “If Messrs, Palmers 
were the persons entitled at that time to 
have the goods delivered to them, then it 
seems to me that the bill of lading would be 
exhausted:’ See also Scrutton on Charter 
Parties, pages 183 and 273. Delivery having 
been given to the person entitled the 
delivery order ceased to have any effect. 


Sections 178 and 108, Exception-1, of 
the Contract Act do not help the plaih: 
iff: because there were no goods and the 
delivery order’ having become exhausted, 
there was no delivery order. Moreover, 
*Nynae was not, and never had been, “in 


p9 (1911) 16 Com, Cas. 102 at p, 105; 104 L. T. 
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possession of the document by the con- 
sent of the owner (defendant); for Nyna 
was himself the owner of the delivery 
order until be took delivery and after 
delivery, though the defendant was entitled 
to have the document given up to him, it 
was not by his consent that Nyna re- 
tained it. 

As to estoppel, if A issues a mercan- 
tila document to which, by the custom of 
the trade, certain incidents are attached, 
he is estopped from denying that he ia 
bound by those incidents, unless there is 
something in the document to show the 
contrary. Thus the maker of a delivery 
order which by the custom of the trade 
relates to goods which have been paid 
for, is estopped from saying that they have 
not been paid for and he loses his lien: 
Merchant Banking Company of London y, 
Phoenix Bessemer Steel Company (13). 


In Goodwin v. Robarts (5), followed by 
Rumball v. Metropolitan Bank (14), it was 
decided that upon the ground of estoppel 
a person who deposits with an agent a 
security on the face of it payable to 
bearer, cannot recover it from a bona fide 
holder for value to whom the agent had 


fraudulently transferred it, whether ib be 
a negotiable instrument, recognized by 
law as such, or not: because he had 


made a representation on the face of the 
scrip that it would pass with a good 
title to anyone who took itin good faith 
and for value, But as pointed out by 
Lord Selborne in France v, Clark (15) 


and by Lord Esher in Fine Art Society 
y, Union Bank (16), the fact 
that the. document in that case was 


treated as a ‘negotiable instrument’ by the 
mercantile world was essential to the 
decision,, Aud Lord Bramwell in Colonial 
Bank v. Cady (17) says: “l cannot, 
with all respect to Lord Cairns, see any 


(13) (1877) 6 Ch. D. 205; 46 L. J. Ch. 418; 36 L. T, 
396; 25 W. R. 457. 

(14) (1877) 2 Q. B. D. 194; 46 L, J. Q. B. 346; 36 
L. T. 240; 25 W. R. 366. 

(15) (1884) 26 Ch. D. 257 at 264; 53 L. J. Oh. 
585; 50 L. T. 1; 82 W. R. 466. 

(16) (1886) 17 Q. B. D. 705 at p. 710; 56 L. J. Q. 
B. 70; 55 L. T, 536; 36 W. R, 114; 51 Je P. 69. 

(17) (1890) 15 A, O. 267 at p. 282; 60 L. J. Ch, 
131, 63 L. T. 27; 39 W. R. 17. 
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ground for applying the doctrine of Pickard v. 
Sears (18) in Goodwin v. Robarts (5). The 
plaintiff there was notmaking a claim incon- 
sistent with anything he had theretoforesaid or 
done.” It clearly could not have been intend- 
ed to deside that the maker of every document 
which is transferable by delivery, is estopped 
from denying thatit is a “negotiable instru- 
ment”, when it is not a negotiable instrument 
either at law or by custom. 


In the present case there was no implied 
representation by the defendant that he would 
deliver the goods to anyone who was a bona 
fide transferee for value of the document: 
but merely that he would deliver the goods to 
anyone who had a govd title to the delivery 
order, and that an endorsement of the 
delivery order was not necessary in order to 
pass the title. Ifthe bailee had notice that 
the person presenting the delivery order 
was not entitled to the delivery order, and 
he gave him delivery, he would do so at 
his own risk. 

Lastly it is urged that the defendant is 
estopped by his negligence in not taking back 
the delivery order; and that by his omission 
to do so, he enabled Nyna io perpetrate the 
fraud on the plaintiff. There is no question 
as to the bona fides of the defendant. No duty 
was cast on the defendant to recover the 
document. Nyna was not the defendant’s 
agent, and the defendant was not respon- 
sible for him. So far from there being 
any negligence on the part of the 
defendant, he could not possibly have 
recovered the document if Nyna did not 
intend to give it up. Nothing on the part 
of the defendant but actual notice to 
the plaintiff could have prevented Nyna 
from perpetrating this fraud on the plaintiff, 
Though the defendant might have foreseen 
the possibility of Nyna making a fraudulent 
use of the document, he could not foretell who 
the victim might be; and consequently he 
could not give notice to the plaintiff, The 
omission by: the defendant was not the 
proximate cause of the loss; but rather the 
plaintiffs omission in not making enquiries 
from the defendant and satisfying himself 
that the document was a genuine delivery 
order and that the goods were in existence, 


(18) (1837) @ Ad. & E. 469; 2 N, & P. 488; 112 E. 
R. 179; 45 R. R, 538. 
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See the judgments of Bramwell and Brett, 
JJ., in Baxendale v. Bennett (19). 

I would allow the appeal, set aside the 
decree and dismiss the suit with costs to 
the defendant in both Courts. On the 
original side the plaintiff was given extra 
costs of 10 gold mohurs a day for three days—~ 
the defendant should have these extra costs. 


Appeal allowed, 
(19) (1878) 3 Q. B. D. 525; 47 L. J. Q. B. 624; 26 
W. R. 899. 


CALCUTTA HIGH COURT. 
APPLICATION IN INsoLvency Sorr No. 178 
or 1910. 

July 20, 1916. 
Present:_-Mr. Justice Greaves. 

Re HARIPADA RAKSHIT — INSOLYENT, 
He parte BINODINI DASSHE— 


APPLICANT, 

Presidency Towns Insolvency Act (TIE of 1909), s. 36 
-—— Court, power of —Examination—Applicalion, contents 
of —Order refusing application, grounds of. 

That litigation may ultimately ensue between the 
Official Assignee and the party to be examined under 
section 36 of the Presidency Towns Insolvency Act is 
no ground forrefusing an order for examination 
under that section. [p. 95, col. 1.] 

When the Official Assignee applies for the examina- 
tion of a person under section 88 of the Act, he 
should state shortly the nature of the information 
likely to be given by the person sought to be examin- 
ed and the dealings or properties of the insolvent 
to which such information will relate. [p. 95, col. 1.1 

Anorder for the examination of a person under 
section 36 should not be made upon the allegation in 
the Official Assignee’s petition that the person sought 
to be examined appears capable of giving informa- 
tion respecting the insolvent’s dealings and properties. 
[p. 95, col. 1.] 

The powers of the Court are very wide under sec- 
tion 36 of the Presidency Towns Insolvency Act and no 
limit has been fixed by the section during which the 
powers may be exercised, Although the Court would 
in using these powers be careful to see that they are 
not used unduly and unnecessarily after a consider- 
able time has elapsed from the time of the discharge 
of the insolvent, still there is nothing in the Act to 
limit the exercise of the powers to the period before 
tho discharge, ;p. 95, col. 2. ] 


Mr, Langford James, for the Applicant. 

Mr. N. N. Sircar (with him Mr. B, EZ. 
Ghosh), for the Official Assignee. 

JUDGMENT.—This is an application by 
Sreemutty Binodini Dassee to set aside an® 
order of the Registrar in Insolvency, dated 
the 6th June 1916, for her examination e 
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under section 36 of the Presidency Towns 
Insolvency Act. The order was obtained 
upon the application of the Official Assignee 
and the applicant seeks to set aside the 
order on three grounds: (7) that the insol- 
vent having obtained his discharge no order 
under section 36 oan now be made; (ii) 
that.the application on which the order 
was made disclosed no grounds for making 
such order; (44) that as litigation may 
ensue between the applicant and the Official 
Assignee, an order for her examination would 
be inequitable. 

Ideal with the third ground first; and 
with regard to this ground I hold that the 
ease is upon the facts eminently one for 
the examination of the applicant under 
section 36, if such an examination can now 
be ordered, and I see no ground for refus- 
ing an order under section 36 because litiga- 
tion may ultimately ensue between the 
Official Assignee and the party to be ex- 
amined; if this were so, ib would in many 
cases render the valuable provisions of 
section 36 nugatory.. The case seems to 

. me quite different when there is actual 
litigation in progress between the Official 
Assignee andthe person sought to be ex- 
amined. 


With regard to the second ground, it 
appears from the petition of the Official 
Assignee that the order was made upon 
his allegation that tha applicant appeared 
capable of giving information respecting 
the insolvent’s dealings and properties. I 
should not myself have made an order 
upon an application of this kind. Ithink 
the Official Assignee should state shortly 
the nature of the information likely to be 
given by the person sought to be examined, 
and the dealings or properties of the insol- 
vent to which such information will relate. 
But I have before me ample materials to 
justify the making of the order, if it can 
be made at this stage, and accordingly I 
do not propose to set aside tho order upon 
this ground. 


It now remains to consider the first and 
most important ground upon which the order 
is sought to be set aside. 

Section 36 provides that the Court may, 
‘on the “application of the Official Assignee, 
or of any creditor who has proved his debt 

eat any time after an order of adjudication 
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has been made, summons before it the 
insolvent or any persen known or suspected 
to have in his possession any property 
belonging to the insolvent, or supposed to 
be indebted to the insolvent or any person 
whom the Court may deem sapable of 
giving information respecting the insolvent, 
his dealings or property. 

The section fixes no limit during which 
the powers under it may be exercised, but 
if was urged before me, on behalf of the 
applicant, that fhe powers cease on the 
insolvent’s discharge, because section 43 of 
the Act provides what is to be done by a 
discharged insolvent to assist in the realiza- 
tion of his property and, it is said, that 
section would not have been necessary if 
the provisions of sections 33—37 were still 
subsisting after the insolvency. It may be 
that so far as the insolvent is concerned, 
the provisions of section 36 are not appli- 
cable after his discharge, having regard 
to the provisions of section 43, but I see 
no reason why this should be so in the 
case of the other persons referred to in 
section 36. To so hold would, I think, 
be prejudicial to the insolvent himself, as 
it might delay his obtaining his discharge, 
as, if the Court’s powers under section 
36 came to an end upon the same being 
granted, the Court might hesitate to grant 
such discharge at as early a period as, 
but for this, it would otherwise do. The 
powers of the Court are very wide under 
section 86, and I think the Court would, 
in using them, be careful to see they 
were not used unduly and unnecessarily 
after a considerable time had elapsed from 
the time of the discharge, but I see nothing 
in the Act to limit the powers of the 
Court under section 36 to the period before 
discharge, and accordingly I think, in a 
proper case, the Court can even after 
discharge use the powers given by section’ 
36. I think the present is a proper case 
upon the materials before me, and accord- 
ingly the first ground of the application 
ulso fails and the application must be dis- 
missed with costs. 

Application dismissed, 
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RAMCHARITER SAHU V, RAM NARAIN SAHU, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Ornver No. 202 
or 1915, 

February 27, 1917. 
Present:——Mr. Justice Chapman and 
Mr. Justice Roe. 
RAMCHARITER SAHU — APPELLLANT 
versus 


RAM NARAIN SAHU—Responvent, 
Succession Certificate Act (VIL of 1889), s 6—As- 
siynee of representative of deceased, whether can apply. 
A succession certificate may be granted to the 
assignee of the representative of a deceased person, 


Appeal from an order of the District 
Judge, Muzafferpur, dated the 9th February 
1915. 

Mr. Mukammud Mustafa Khan, for the 
Appellant, 

Rai Gurusaran Prasad, for the Respondent. 

JUDGMENT. 

CHAPMAN, J.—Thisis an appeal against an 
order granting a succession certificate. The 
appellant is Ramechariter Sahu, his brother 
was one Ramdhari. Ramdhari died leaving 
a son Bhagwat. It is the debt due to 
Ramdhari’s son Bhagwat (who is dead) 
which formed the subject of the certifvate. 
The order was made ez parte, the appellant 
not having appeared at the hearing. There 
was evidence that the brothers Ramchariter 
and Ramdhari had separated. This evidence 
is also supported: by the judicial proceedings 
which admittedly took place. That being 
so, it is difficult to say that the appellant has 
any locus stand: to prosecute this appeal. 
The family being separate the infant son 
Bhagwat was succeeded by his mother and 
until the death of his mother Ramchariter 
has no interest in the estate. 

The point taken in appeal is that the 
succession certificate should not have been 
granted in this case. It appears that after 
the death of Bhagwat his mother who 
succeeded him assigned her rights and the 
various debts including this one to Ram 
Narain Sahu, to whom the succession 
certificate has been granted. It has been 
argued that a succession certificate cannot 
be granted to the assignee of the representa- 
tive of a deceased person, I see no reason 
why a succession certificate should not have 
been granted to the assignee. The appeal is 
dismissed with costs. 

Ros, J.— agree. 

appeal dismissed, 
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CALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 91 
or 1915. 

June 8, 1976. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 

MIDNAPUR ZEMINDARY COMPANY— 
PLAINTIFFS — APPELLANTS 
versus 
SECRETARY or STATE ror INDIA— 
DEFENDANT— RESPONDENT. 

Court Fees Act (VII of 1870), Sch. If, Art. 17, 
el. (iii), s. 7, swb-s. 4, cl. (c)—Bengal Tenancy Act 
(VILE B.C. of 1885), s. 111A, suit under—Consequen- 
tial relief—Civil Procedure Code (Act V of 1908), O. 
FII, r. 1l— Rejection of plaint ~ Court-fee, deficient. 

Whore in a suit under section 111A of the Bengal 
Tenancy Act, the plaintiff tenant asks not only for a 
declaration of the occupancy right of which he claims 
he is in possession, but also asks for a declaration that 
the entry in the Record of Rights asto his status as 
tenure-holders is a nullity, the plaint comes within 
section 7, sub-section 4, clauso (c), of the Court Fees 
Act, inasmuch as a consequential relief is asked 
therein. [p. 97, col. 1.] 

The proviso to section 111A of the Bengal Tenancy 
Act must be strictly applied. Tp. 97, col. 1.] 

The provision of rule 11, Order VU, Code of Civil 
Procedure, is mandatory, so that a Court has no’ 
alternative but to reject a plaint written upon an 
insufficiently stamped paper, when the plaintiff on 
being required by the Court to supply the requisile 
stamp paper within the time fixed by the Court fails 
to do so. [p. 97, col. 2.] 

Appeal against the decree of the Sub- 
ordinate Judge, Murshidabad, dated the 
8rd February 1915. ə l 

Mr. U. N. Sen Gupta (with him Babus 
Jogesh Chandra Roy, Sitaram Banerjee and 
Probodh Kumar Das), for the Appellants, 

Babu Ram Oharan Mitra (Senior Govern- 
ment Pleader), for the Respondent. 

JUDGMENT. 

SANDERSON, C. J.—I think this appeal must 
be dismissed. 

The point arises upon the plaint which was 
filed in this case. The learned Judge has 
held that the plaint was not one that merely 
asked fora declaratory decree, but was one 
in which a consequential relief was claimed. 
The stamp which was upon the plaint was 
one of Rs. 10, the stamp which is appli- 
cable to a plaint in a suit to obtain a 
declaratory decree, under Article 17, clause 
(iz), of the Second Schedule to the Court 
Fees Act of 1870. The learned Judge held 
that it wasa plaint in which a consequential 
relief was asked, and consequently it came. 
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within section 7, sub-section 4, clause (c) of 
that Act. 


In my judgment there is no doubt that the 
learned Judge was right. The suit was 
instituted under section LLLA of the Bengal 
Tenancy Act; and in considering the nature 
of the suit regard must be had to the actual 
words of the section. It. provides that “No 
suit shall be brought in any Civil Court in 
respect of any order directing the prepara- 
tion of a Record of Rights under this chapter 
to ” with certain saving clauses, 

Provided that any person who is dissatisfied 
with any entry in, or omission from, a Record 
of Rights framed in pursuance of an order 
made under section 101, sub-section (21, 
clause (d), which concerns a right of which 
he is in possession, may institute a suit for 
declaration of his right under Chapter VI of 
the Specific Relief Act, 1877." In my judg- 
ment these words must be strictly applied. 
What is it he is entitled to ask for in a suit 
brought under that section? He is entitled 
to ask for a declaration of the right of which 
he claims heis in possession. In this case 
the plaintiff claims that he is in possession of 
an oscupancy right. Therefore, heis quite 
entitled to ask for such a declaration as 
is comprised in clause (a) of paragraph 
11 of his plaint. But he goes on in para- 
graph (b) to ask fora declaration that “the 
entry in the records as to his status as 
tenure-holder is a nullity.” In my judgment 
that is not sucha declamtion as is con- 
templated by the proviso to section LILIA. 
I think the words are so plain that the point 
which has been taken on behalf of the plaint- 
if is not really arguable. Therefore, I think 
the order of the learned Judge was right. 
Having come to the conclusion, as he did, that 
the plaintiff was asking for something more 
than a mere declaratory decree, and was 
asking for a consequential relief, what was 
the learned Judge todo? That is pointed 
ont clearly by Order VII, rule 11, which says 
this: —““The plaint shall be rejected in the 
following cases: (a) where it does not 
disclose a cause of action”, that is not the case 
here: (b) “where the relief claimed is under- 
valued, and the plaintiff, on being required 
by the Court to correct the valuation within 
a time to be fixed by the Court, fails to do 
sob, again that is not this case: ‘(c) where 
the* relief claimed is properly valued, but the 
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plaint is written upon paper insufficiently 
stamped, and the plaintiff, on being required 
by the Court to supply the requisite stamp 
paper within a time to be fixed by the Court, 
fails to do so.” In this case the relief was 
properly valued at Ks. 5,225, at least there 
was nothing said to show that the relief was 
not properly valued. But the learned Judge 
rightly came to the conclusion that the plaint 
was written upon paper insufficiently stamped 
and the plaintiff on being required by the 
Court to supply the requisite stamp paper 
within the time fixed by the Court failed to 
do so. Therefore, Le had no other alternative 
but to reject the plaint in accordance with 
the terms of the rule. In my judgment, the 
learned Judge was right in his decision, he 
had no alternative but to reject the plaint. 
The learned Counsel, who appeared on 
behalf of the plaintiff, asked this Court to 
give the plaintiff leave to amend his plaint by 
striking out paragraph (b) of clause 11 in 
his plaint. In my judgment, he ought not 
to be allowed to do so for the reasons I have 
already given, and, this Court has no more 
power than the learned Judge when it 1s 
shown that the case comes within Order VI, 
rule 11. This Court has no jurisdiction, the 
provision is mandatory, and this Court, just 
the same as the Court below, is bound by that 
section which provides that under the above- 
the suit shall be 
jected. 
“he appeal is dismissed with costs. 
MooKkERJEE, J.—I1 agree. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civic Apesat No. 254 oF 1915, 
May 3, 1917. 
Present:—Sir George Knox, KT., 
Acting Chief Justice. , 
Lala SHAMBHU NATH AND OTHERS—, 
PLAINTIFFS—APPELLANTS 
Cersugs 
HARI RAM AND AFTER HIS DEATH MANGAT 
RAI, Masor, AND OTHERS — 
DaeregnDANT3— RESPONDENTS. 
Limitation Åc! (IX of 1908), Sch. T, Arg. 142, 144 — 
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SHAMBHU NATH V. HARI RAM. 
Adverse possesston—Àbadi in agricultural mahal— 
Burden of proof. 

If & person occupying a portion of the abadi in a 
purely agricultural mahal raises the defence of 
adverse possession, the burden of proving that pos- 
session lies very heavily on him and he cannot rid 
himself of that burden by saying that the zemindar 
has not shown that he has been in possession within 
twelve years next preceding the suit, [p. 98, col, 2.] 

Second appeal from the decision of the 
Additional Judge, Saharanpur, dated the 13th 
November 1914. 

JCODGMENT.—The subject-matter of this 
appeal is described in the plaint as a 
shop, the occupant of which carries on 
grocery business. It is situate within Mahal 
` Radhe Lal in Mauza Barampur, Pargana 
Manghaur, Tahsil Roorkee. The plaintiffs 
are zemindars of the mahal, this is admitted. 
It is said in the plaint that the defend- 
ant Hori Ram occupied a certain plot of 
land in the abadi as a tenant of the 
zemindars and paid chaukidara tax for the 
same. But subsequently under a collusive 
and fistitious sale-deed dated the 30th of 
May 1912, he sold the aforesaid shop to 
defendants Nos, 2, 3 and 4 and he gave 
up residing in the village and took up 
his residence in Qasba Parkazi, District 
Muzaffarnagar. That the defendants-vendees 
took possession of the shop and are now 
in possession of it. That the defendant 
No. 1 occupied the land covered by the 
said shop as a rpot. He had legally no 
right to transfer nor had defendants-vendees 
any right to remain in possession thereof 
without the permission and consent of the 
plaintiffs, who are zemindars and proprietors. 
That immediately on coming to know of 
the sale, the plaintiffs desired the defend- 
ants-vendees several times to remove the 
materials purchased, to vacate the site 
and to make over possession thereof to the 
plaintiffs but they refused to do so. The 
plaintiffs accordingly pray that defendants 
Nos. 2, 3 and 4 be ordered to vacate the 
site of the shop and may be ordered to 
remove the materials of the shop purchased 
and absolute possession be given to the 
plaintiffs. 

The answer to the allegations contained 
in the plaint are that defendant No, 1 
was the owner of the property in suit 
and had been in proprietary and adverse 
possession for more than twelve years. 
Hie was Bot a tenant of the plaintiffs, nor 
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did he pay the chaukidara or any zemindart 
dues, That the defendants have never 
been in possession within twelve years. 

The case is not complicated by any 
contention that the mahal is not a purely 
agricultural mahal, and the dispute between 
the parties resolves itself into one of a 
zemindar seeking to eject from abadi lands 
persons who without right or permission 
derived from him occupied portions of the 
abadi land. The Court of first instanoe 
decreed the claim and the defendants 


went in appeal. The appeal was heard 
by the Additional District Judge of 
Saharanpur. 


I have noticed in more than one case 
which has come from this Court that the 
Judge takes a peculiar view of the law 
on this subject. He: starts off in the 
present case before me, as in other cases, 
in laying down that in the suit for posses- 
sion it is the duty of: the plaintiff to prove 
his possession within twelve years next 
before the institution of the suit. He 
appears entirely to forget the relation 
which exists between zemindar and tenant 
with regard to land situate in the abadi, 
It would appear that he had never really 
studied the leading case on this matter 
of Sri Girdharijt Maharaj v. Ohote Lal (1). 
I say this, because if he had he would 
not have started with the inaccurate premise 
with which he does. In Second Appeal 
No. 1040 of 1914, I have pointed out 
the fallacy of this reasoning and. 
called particular attention to it. If 
a person occupying a portion of the abad? 
in a purely agricultural mahal raises the 
defence of adverse possession, the burden 
of proving that possession lies very heavily 
upon him and he cannot rid himself of 
that burden by saying that the zemindar 
has not shown that be has been in posses- 
sion within twelve years next preceding 
the suit. It is most natural that the 
plaintiffs should not know on what terms. 
this land was given to the father of 
Umrao; if they had pretended to have such 
knowledge the probability would be that 
they would be setting up a fictitious case. 
It is enough to say, I am zemindar of 
this abadi and it is for you (the ryot) 


(1) 20 A. 248; A. W. iN. (1898) 27; 9° Ind. peo. 
(x. 8.) 520. 
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to shew how contrary to the general 
custom prevalent in the United Provinces, 
you prove the plea of adverse possession. 
| do not mean to say there are not 
Villages in which the Record of Rights 
does not admit the existence of some 
custom upon which such a plea might be 
founded, but I do say that the defend- 
ant has to bring forward an opposite 
custom and to prove that it is a custom 
prevailing in his village. The learned 
District Judge writes: “On the other hand, 
the defendants are purchasers from Umrao, 
who had been in adverse possession of 
the site of the shop for more than twelve 
years.” He gives no foundation for the 
determination of this, but bases it upon 
what he is pleased to term a ‘series of 
rulings beginning with Nazir Hasan v. 
Shibba (2).” He has not said where this 
initial ruling of the series is to be found 
or where any other rulings of the series 
are to be met with. No attempt was 
made to support this judgment by a 
reference to any of these rulings. Only 
one case was cited to me with which I 
shall shortly deal. He goes on to say 
that The ruling applicable to this case 
is Bhadder v. Khair-ud-din Husain (8).” 
That was in many ways a peculiar case. 
The houses in dispute were houses situate 
in Mohalla Daraganj in the city of 
Allahabad. The judgment does not show to 
what profession the person who laid claim 
to the houses as owner belonged. But it is 
said in the judgment of the learned Chief 


_Justice “that neither the owner of it nor 


any of his predecessors-in-title ever paid 
any rent for it, nor gave any acknowledg- 
ment of his title to the zeméndar, nor 
carried on any trade, such as that of 
carpenter, blacksmith, eto., for the carry- 
ing on of which sites in the abadi of a 
village are usually granted by the zemindar 
free of rent.” Mohalla Daraganj cannot 
by any pretence be said to be a purely 
agricultural mohalla, it is a portion of 
the city of Allahabad inhabited mainly 
by pragwals and it is doubtful whether 
& single tenant of an agricultural type 
resides within the four corners of the 
mohalla. The claimant in the present case 


e 
° (3) 27 A. 81; 1 A. L. J. 419: A. W. N. (1904) 168. 
3) A. W. N, (1906) 305; 3 A, L, J. 760; 29 A, 133. 


INDIAN OASES, 


99 


and his predecessor were apparently petty 
bantas dealing in groceries and wares which 
would find favour in a purely agricultural 
village and would in most cases be neces- 
sary to make the village the self-consisting 
unit which Indian villages used to be. 

The case referred to above is that of 
Rat Raj Narain vy. Kammunu, First 
Appeal No. 1176 of 1915, decided on the 
10th April 1917. The main point on which 
that case was decided was the conten- 
tion of the plaintiff that the learned Judge 
of the lower Appellate Court had dis- 
posed of the appeal on a ground which 
was not taken in the case and had set 
up a plea of adverse possession. There 
was, moreover, a finding that a custom of 
transfer of houses by tenants without any 
objection made by the zemindar was current 
and proved. This is a totally different case 
from the one before me. In this case 
the learned Judge goes on after these 
preliminary statements to lay down this 
startling result. That there being no 
proof that Umrao or his father was a 
rot of the plaintiff, their possession must 
be presumed to be prima facie adverse, 
I allowed time in this present case at 
the special request of the learned Counsel 
for the respondents to allow the parties 
to arrive at some understanding, and I 
think it is unfortunate that the respond- 
ents do not appear to have availed them- 
selves of this opportunity, The pleas taken 
in appeal prevail. 

The appeal is decreed, the order of the 
lower Appellate Court is sab aside and 
the decres of the Court of first instance 
is restored with costs in all Courts. 

Appeal accepted, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decrexr No. 2732 
or 1915. 

April 23, 1917. 

Present:—~Mr. Justice Fletcher and 
Mr. Justice Newbould. 
HASISWARI DHE BI~ PLAINTIFF—ÅPPELLANT 
versus 
HARI NATH CHAKERVERTY— 


DEFENDANT—RESPONDENT, 

Landlord and tenant—Permanent tenure -Registered 
lease, necessity of. 

A permanent tenure cannot be created under the 
Bengal Tenancy Act or any other Act except by a 
registered instrument, even where the land is agri- 
cultural land situate outside a town and let out for 


the purpose of growing thatching grass. [p. 101, 
col. 1. 


Therefore, a person who enters upon land as a 
tenant, cannot set up a permanent tenure unless his 


leage i registered in accordance with law.  [p. 30], 
col, 1. 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Jesscre, dated the 
15th July 1915, reversing that of the 
Munsif, Narail, dated the 9th March 1914. 

FACTS of the case will appear from the 
following extract from the judgment of the 
lower Appellate Court:— 

“The suit ont of which this appeal arises is 
one for a declaration of the plaintiff's title toan 
eight-anna share of the land in suit and for 
recovery of possession thereof. The land in 
suit. ... . was the property of Guru Prorad 
and his brother Darga Prosad, who owned it 
in equal shares. On Guru Prosad’s death 
his eight-anna share of the land passed to his 
daughter Manorama, andon Durga Prosad’s 
death his eight-anna share passed to his son 
Dwarka Nath. Dwarka Nath sold his eight- 
anna share to Durga Charan Chakravarty, 
and that share passed on Durga Charan’s 
death to his sons Hari Nath and Jaga- 
bandhu, defendants in this suit, who are 
admittedly in possession thereof. The other 
eight-anna share which was inherited by 
Manorama from her father.Guru Prosad is 
the subject-matter of this suit. 

The plaintiff’s case is that in consideration 
of the plaintiff Hasiswari having given her 
daughter in marriage to one Joygopal, so that 
there might be a palit marriage without pay- 
ment of bride’s price between Joygopal’s 
sisterand the said Manorama’s son Kedar, Ma. 
norama granted a kaimi mourast patta, dated 
the 9th Batisukh 1282 B. S., for some lands 
jncluding the eight-anna share in the land 
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in suif, reserving a yearly rent of Re. 1 to 
the plaintiff, that the patta was not regis- 
tered on account of Manorama having died 
shortly after the grant of the patta, but the 
plaintiff remained in possession under the 
patta .. . . Manorama’s son did not realize 
from her the rent reserved by the lease, and 
that the defendants wrongfully dispossessed 
her of her said eight-anna share of the 
land.......... Defendant No. 1 denies the grant 
of a patta by Manorama Devi... . to the 
plaintiff or the acquisition by the plaintiff of 
any right...... under any patta granted to her 
by Manorama or otherwise....... gs 

Babu Hamendra Chandra Sen, for the 
Appellant.—The lower Appellate Court has 
found that because the patia on which the 
plaintifi’s title rests was not registered in 
conformity with the provisions of law, the. 
plaintiff has failed to prove her tenancy. I 
submit that evenif the patia is not admissible 
in evidence to prove the tenancy in question, 
yetunder the Bengal Tenancy Act which is 
applicakle to this case a tenant can prove his 
tenancy right irrespective of any lease which 
he holds. The plaintiff can prove her tenancy 
by oral evidence although she cannot prove 
the lease for want of registration. 

My next submission is that even if the 
plaintiff fails to establish her tenancy right she 
can show thatshe has acquired title by adverse 
possession for more than 12 years. The 
lower Appellate Court has found that by 
being admitted to ocgupation as a tenant the 
possession of the plaintiff is permissive pos- 
session, and, therefore, she is not entitled to 
prove adverse possession. Isubmit that the 


‘tenant (plaintiff) is entitled in such a case to 


prove advese possession. There are author- 
ities showing that if a plaintiff fails to prove 
his title by tenancy he can prove his title 
by adverse possession. See Uma Ohurn 
Ghose v. Bishwa Nath Ghose (1), Nisa Chand 
Gaita v. Kanchiram Bagani (2), Sundari 
Dassee v, Mudhoo Chunder Sircar (3). The 
above cases fully support my contention. 

Babu Htralall Chakerbutiy, for the Res- 
pondent, was not called upon. 

JUDGMENT. 

FLETCSER, J.—This appeal must be dis- 
missed. The first point that has been made 

(1) 3 C. W. N. caliii (148). 
(2) 30. W.N. 568; 26 0, 579; 13 Iud. Dee (N. s.b 


972. 
(8) 14 ©, 592% 7 Ind, Dec. (x, s,) 392, 
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is that, though this document which created 
the permauent tenure required registration 
under the provisions of the Indian Registra- 
tion Act, yet, because the land was a land 
situated outside the town and let out for the 
purpose of growing thatehing grass, there- 
fore, the interest of the plaintiff that was a 
permanent interest could have been created 
without a registered document. I do not 
agree with that view. This is not a ratyatee 
holding, noris itone in which the plaintiff could 
have acquired a right of occupancy. It is 
merely a permanent tenure of this small piece 
of land, and one cannot get a permanent 
tenure under the Bengal Tenancy Act or 
under any otber Act except by a registered 
document. The learned Vakil who has argu- 
ed the appeal on behalf of the plaintiff- 
appellant thinks that whenever the land is 
an agricultural land one can get a permanent 
tenure withuut a registered document. It is 
quite true that one can get an interest as a 
raiyat by way of occupancy. 

The other point as tothe case of adverse 
possession has got no foundation at all, The 
plaintiff’s case is that she entered upon the 
property as a tenant. She has not been 
able to prove that she was a permanent 
tenant, because the law requires that in such 
a case the lease should be registered. She 
says that her case is that at the time she 
` entered into possession as tenant her posses- 
sion became adverse. Obviously, that is not 
so. The appeal fails an@ is dismissed with 
costs. 

NEWBOULD, J.—I agree. 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Firast Civic Appeat No, 110 or 1916. 
March 14, 1917. 
Present:_Mr. Stuart, A. J. C., and 
Pandit Kanhaiya Lal, A. J. C. 

Tas Hon’sue Mr. Justice Saiyid 
SHARFUDDIN AND OTHERS— PLAINTIFEFS—- 
APPELLANTS 
VeETSUS 
Musammat MAQBULUNNISA AND OTHERS-— 
“DHEENDANTS— RESPONDENTS, 

Ĝivil Procedure Code (Act F of 108), s. 82— Trust 
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created for public purposes of religious nature —M uham- 
madan, religious, founder of new religious order— 
Mausoleum, mosque and khanqah built to his memory, 
management of —Offerings, title to. 

The management of the mausoleum, mosque and 
khanyah of r religious Muhammadan, who was the 
founder of a new religions order and to whom there 
could be no succession under any recognised rules, is 
a constructive trust created for public purposes of a 
religious nature, such asa Civil Court is competent 
tointerfere with. [p. 105, col, 2.] 

The offerings made at the mausoleum not to the 
sect of the deceased but to his memory belong to 
his heirs and not to his followers. [p. 105, col. 2 | 


Appeal from the decree of the District 
Judge, Lucknow, dated the 8th August 1916, 

Messrs. Mohammad Nasim, Shahid Husain 
and Ohaudhri Niamat Ullah, for the Appel- 
lants. 

The Hon’ble Syed Wazir Hasan, for Re- 
spondents Nos. l and 4. 

Mr. Haider Husain, 
Nos. 2 and 3. 


for Respondents 


JUDGMENT. 

STUART, A. J. C.—The six plaintiffs in the 
suit against the dismissal of which the pre- 
sent appeal has been brought are members 
of an association known as the Dargah 
Warsi Association. 

They instituted a suit under section 92, 
Civil Procedure Code, in the Court of the 
District Judge of Lucknow, after having 
obtained the consent in writing of the 
Legal Remembrancer of the United Pro- 
vinces, who is the Advocate-General within 
the meaning of the section, in which they 
prayed that certain moveable property 
appertaining to the mausoleum at Dewa, in 
the Bara Banki District, of Haji Waris 
Ali Shah, a mosque, a khangah and an 
enclosure containing the tomb of Kurban 


Ali Shah, father of Haji Waris Ali 
Shah, should be vested in their Associa- 
tion, that the eight persons mentioned 


as defendants should be removed from the 
management of the properties and ordered 
not to interfere with the trast or with 
the offerings made at the mausoleum and 
the tomb, and that the Court should pre- 
pare a scheme of management for the pro- 


perties. The learned District Judge dis- 
missed the suit. The present appeal is pre- 
ferred. 


The history of the case is as follows:—Haji 
Waris Ali Shah was a Sanni Muhammadan 
by religion. He was born abogt 1517 or 
1513. In 1820 his father Kurban Ali Shah 
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died. There is no reliable evidence to 
show that Kurban Ali Shah had embraced a 
religious. life or was other than a religious 
"Muhammadan who pursued a secular calling. 
It ig admitted on all sides that at a very 
early age Haji Waris Ali Shah showed 
an extraordinary inclination fora religious 
life and that even in his extreme boyhood 
he was regarded as amazingly proficient 
in his knowledge and practice of religion. 
: He attached himself when he was a small 
boy to Haji Khadim Ali Shah, a Sufi 
Durwesh of Golaganj, Lucknow. Khadim 
Ali Shah died about 1832 or 1833 when 
Haji Waris Ali Shah was 16 years old. 
On the death of Khadim Ali Shah, Haji 
Waris Ali Shah started extensive travels 
“in the. course of which he visited Mecca 
on many occasions and is said to have 
gone through the greater part of Arabia, 
Persia, Turkey and other foreign countries. 
- From 1845 and onwards he resided mainly 
in India. He wandered from place to place 
teaching his special doctrines until to- 
wards the end of his long life he settled 
in Dewa in the Bara Banki District and 
resided permanently there. He died in 1905 
at the advanced age of £5 years. There 
has been considerable argument as to the 
nature of his teaching and as to the con- 
stitution of his sect. It is admitted that 
he remained in most matters of ceremonial 
an orthodox Mukammadan, and that at no 
time did he ever depart from the recognised 
tenets of the Sunnifaith. But his mind was 
the mind of a mystic and the doctrines which 
he taught were transcendental and esoteric. 
Further his teaching had one marked pesu- 
liarity. It made no distinction between 
members of different faiths. He preached 
to and accepted as suitable recipients for 
his teaching Muhammadans, Hindus, and 
Christians alike, and it is clear that: he 
did not make as a condition of participating 
in the benefit of his doctrines a change of 
faith from those who were not Muhammadans. 
It is not easy to ascertain exactly what 
his teaching was: and, although among the 
witnesses who are his declared disciples 
and who based the whole of their conduct 
upon'the precepts which Haji Waris Ali 


Shah (whom they call and whomI shall 


call in futyre the Saint) laid down, there 
are many gentlemen of high intellectual 
attainments, not one has been able to giye 
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in the witness-box anything like a com- 
pendium of the principles taught by the 
Saint upon which their lives are based. 
This is not surprising in the circumstances. 
Tt ig difficult anywhere except in a reli- 
gious treatise to explain. succinctly the 
tenets of any faith, and when that’ faith 
is esoteric and mystical the difficulties are 
greatly increased. This much is clear: the 
Saint taught as a fundamental principle 
the power of Divine Love. This Divine 
Love was of the purest and holiest type. It 
linked God to man and one man to another 
irrespective of the religious beliefs on other 
points of the human recipients. The Hon’ble 
Mr. Justice Sharfuddin, one of the plaint- 
iffs in this case, has stated in evidence 
that the Saint taught that the real 
religion was Love in which sinners and the 
virtuous, the rich and the poor, were all 
equal. The Saint once stated: “Whoever 
of mine here loves me is mine, be he a 
chamar or a sweeper.’ Although in his 
own life the Saint was celibate and pure, 
althongh he dressed in the meanest ap- 
parel and never permitted himself even the 
luxury of a bed, although he ate sparingly 
and abstemiously, and subsisted entirety on 


offerings made to him, never owning 
any sort of property, he was considerate 
to all, and did not demand from 


his followers the sacrifices that he made — 
himself. To quote Mr. Justice Sharfuddin 
again: he treated fll alike, the sinners and 
the people who call themselves virtuous, 
The sinners excited more pity in him as 
he preached Love in its spiritual sense, - 
and he was the more anxious to redeem 
such sinners, even taking repentant pro- 
stitutes of advanced age as his disciples. 

I have stated this much as to the Saint's 
history, life, and teaching in order to make 
clear the main point of controversy, The 
plaintiffs contend on one hand that the 
Saint’s teaching was unique and essentially 
different from the teaching of any other 
religious teacher who had gone, before. 
The defendants, while maintaining the Saint’s 
position as that of an inspired holy man, 
do not admit that there was anything 
unique about his doctrines. They assert that 
the Saint was the disciple (or murid) of 
a Sufi named Haji Kbadim Al Shah? 


that he joined the Sufi college of Dut. 


weshes of which Haji Khadim Ali Shahe 
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was the head, that he succeeded Khadim 
Ali Shah as his sajjadanashin, and that 
he remained during his lifetime head of 
his college of Durweshes, preaching with 
unimportant amplifications and additions the 
mystic doctrines prevalent in the Sufi college 
to which he was attached. This view of 
the defendants has ‘been accepted by the 
learned District Judge, and it is for this 
reason in the main that the learned Dis- 
trict Judge has dismissed the suit. I do 
not agree with this view. I shall make 
no attempt to enter into a disquisition 
on the exact import and limits of the Sufi 
doctrines. The insistence on a mystical ac- 
ceptance of the Love of God is a matter 
common to many of the recognized colleges 
of Sufi Durweshes. Haji Khadim Ali Shah 
was undoubtedly once a Sufi. It is admitted 
that he approved of the doctrines of the 
Kadiria and Chishtia orders of the Snufis, 
but after having gone through the volumin- 
ous evidence which has been produced 
in the case, I hold a strong view that 
the Saint, although he commenced life as 
a Sufi, so developed the various views which 
he had acquired during his youth that 
from the time that he became a great 
power for religious instruction he must be 
considered to have created doctrines pecu- 
liarly and essentially his own, although 
those doctrines had emanated largely from 
the Sufi doctrines which he had assimilated 
in his youth. His readiness to take -dis- 
ciples of all creeds, his insistence upon 
nothing else thari repentance and complete 
acceptance of Divine Love and his. extra- 
ordinary large-mindedness are to my mind 
indications of something more than excep- 
tionally high principles found in a follower 
of recognized Sufi beliefs. He made a new 
religion in effect. Further, there are facts 
on the record which controvert absolutely 
the theory that the Saint” commenced as 
a murid and ended as a sagjadanashin of 
a Durwesh college. The Durwesh college 
in question is the college of which Haji 
Khadim Ali Shah was the head: Had the 
Saint, as suggested by the defendants, 
been the successor of Haji Khadim Ali 
Shah ib is impossible to suppose that he 
would have left’ Lucknow on the death of 
his maséer in 1832 and never returned (as 
it is shown that he ney er did return) to 
Golaganj. One of the duties of a sajjadasnashin 
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in a recognized Sufi institution is to perform 
the urs ceremony of his predecessor and to 
wash the tomb of the founder of the college. 
The Saint did neither. The learned Dis- 
trict Judge does not consider these sircum- 
stances inconsistent with the view that the 
Saint was the sajjadanashin of Haji Khadim 
Ali Shah. He points out that the tomb 
of Haji Khadim Ali Shah is at present 
surrounded by the grounds of a Mission. 
College, and he draws the inference that the 
Saint would not have been likely to go 
near a tomb so situated. But he overlooks 
the fact that Haji Khadim Ali Shah died 
in 1832. There is no evidence to show 
when the Mission College in question came 
into existence but it certainly could not have 
come into existence until after the Mutiny 
of 1857, and for a large number of years 
the Saint could, had he so desired, have 
performed the duties of sajyadanashin of Haji 
Khadim Ali Shah’s institution before Han 
Khadim Ali Shah’s tomb was enclosed in the 
grounds in question. It is clear that at no 
time did he ever perform such duties. Tak- 
ing the view which I take to the effect that 
the Saint, if he ever did belong to a college 
of Durweshes as a member of their body, 
broke away from that college at a very early 
age and afterwards instituted a new teaching, 
a new religion, and a new order, nothing can 
be elicited useful for determination of this 
case from the principle of succession adopted 
in recognised colleges of Sufi Durweshes, 
and the rulings upon which the learned 
District Judge has relied for his assistance 
lay down no principles which can be applied 
to this case. We have it proved clearly 
and distinctly that the Saint in his lifetime 
declared strenuously on more than one 
occasion that when he died there could be 
no successor to him, and we have it from 
the evidence of his followers that they 
believe that although his body has under- 
gone the ordinary process of natural decay 
the Spirit of Divine Love is in his 
tomb, and a mysterious influence emanates 
from there toall his disciples. lt is not 
clear that the Saint in his lifetime ever 
permitted any person other than himself to 
receive disciples as followers of his order. 
But, if he did so, that circumstance would 
not show that he tolerated the thought of a 
suecessor. Some of his disciples wndoubtedly 
embraced the celibate and ascetice life: others 
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did not do so. He appears to have left large- 
ly to the choice of individual persons whether 
they should attach themselves entirely to a 
life of religion or should whileadopting his 
doctrines pursue their ordinary avocations. 
It is possible that he may have permitted 
some of his disciples who had embraced a full 
religious life, to initiate others as members 
of his sect. Itisto be remarked that the 
-evidence shows that non-Muhammadans could 
be admitted as members of the sect without 
giving up their own religion. One of the 
witnesses in this case whois an initiated 
disciple is a Hindu. From the evidenceas a 
whole it appears clear to me that, while the 
Saint admitted disciples, some of whom 
devoted themselves entirely to religion, and 
others of whom continued to pursue their 
ordinary avocations, and preached to all 
whether they were or were not his disciples, 
he laid down asa cardinal principle that no 
one could take his place after his death. 
I have dealt with this point suffisiently and 
now come to the matters with which this suit 
is directly concerned. 


The first of these is with regard to the 
tomb of Kurban Ali Shah. Kurban Ali 
Shah, as I have already stated, was the father 
of the Saint and was an orthodox and religious 
Mubammadan, who had not embraced the life 
of a Durwesh or that of a religious teacher. 
The Saint was in no sense the spiritual suc- 
cessor of his father and could not have owed 
anything to the latter’s teaching, as his father 
died when he was two or three years old. 
After the reputation of the Saint had become 
established certain of the less educated and 
the more superstitious made a practice of 
worshipping at the tomb of Haji Kurban Ali 
Shah and presented offerings there, and finally 
a religious fair has come into existence at 
Dewa on the recognized date of the father’s 
death where offerings of substantial value 
are made. The Saint in his lifetime did not 
disccurage the making of these offerings or the 
prayersat the tomb of bis father; in accordance 
with his principle of retaining no property he 
took the offerings and distributed them in 
charity. In the Saint’s lifetime an enclosure 
was constructed by offerings of his followers 
round the tomb of his father. 


Before the Saint took up his residence in 
Dewa he waited the place pericdically and in 
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1876 a certain M. Zahiruddin, a Pleader of 
the Bara Banki District, built a house at Dewa 
ata sort of khangah for the accommodation of 
the Saint and his visitors. Additions were 
made to this building by the Raja of Ram- 
nagar about 1880 andin 1886 further additions 
were made by Mr. Justice Sharfuddin. It 
was used as a kAhangah accordingly. Another 
khangah was built by Thakur Pancham Singh 
for the accommodation of visiors in 1300 or 
1901. After the death of the Saint his dis- 
ciples raised a large sum of money. Out of the 
subscription so raised a costly mausoleum and 
a mosque were erected. The Saint had been 
buried on the premises of the old khangah in 
which he had resided. That khangah was 
pulled down and the present mausoleum and 
the mosque are erected on its site. When 
the Saint died hisdisciples appointed at a large 
meeting which was convened Saiyid Mu- 
hammad Ibrahim, the Saint’s sister’s daugh- 
ters son, in some sort of capacity to look 
after the tombs and the existing khangah and 
to superintend the construction of the new 
buildings. This Saiyid Muhammad Ibrahim 
died in 1915. 

The dispute which has now arisen is ag 
follows: — The plaintiffs as the Saint's disci- 
ples and representing the subscribers to the 
buildings request the Conrt to frame a 
scheme of management. Certain of the 
defendants put forward a claim that this ig 
nota public trust buta private Durwesh 
institution in which Saiyid Muhammad 
Ibrahim succeded the Saint as sajjedanashin, 
that the Court has no right to interfere in the 
matter, and that the management of the 
property should be left entirely to the sajjada- 
nashen who has succeded Saiyid Muhammad 
Ibrahim. ‘There isa dispute as to who has 
succeeded Saiyid Muhammad Ibrahim, ‘This 
dispute has not been determined by the 
learned District Judge. We understand that 
the question of succession to Saiyid Mu- 
hammad Ibrahim is at present before another 
Court. Others of the defendants assert that 
the offerings should be divided ameng the 
members of the Saints family under the 
provisions of the Hanafi Jaw. I have 
already stated that there is an arnual 
religions fair on the reeognized date of 
the death of the Saint’s father at 
which substantial cfferings are mage at bjs 
grave. Birce the death of the Saint arcther. 
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and much more important religious fair has 
come into existence at which offerings are 
made in the mausoleum of the Saint himself, 
The dispute before this Court is largely with 
regard to these offerings. The plaintiffs 
desire that the expenses for the upkeep of the 
buildings, a proper provision for the cere- 
monial, and the entertainment of the recog- 
nized officials and attendants at the mosjue 
and at the graves should be met from these 
offerings, and that the Courtshould prepare a 
scheme directing how much should be disburs- 
ed and how the balance should be disposed of. 
The learned District Judge took the view that 
there was a recognized college of Durweshes 
and that the Civil Courts had no right to 
interfere. As I have already stated, I do 
not accept his view that there was anything 
of the nature of a recognized college of Dur- 
weshes. But I do not accept the plaintiffs’ 
case in entirety. In the first place the offer- 
ings made at the tomb of the Saint’s father 
stand in a different category to the offerings 
made in the mausoleum. The followers of the 
Saint have no concern with the offerings made 
at the tomb of the Saint’s father. Those are 
not offerings in any way made to the Saint, 
or to the sect, or to his followers, and in 
the preparation of the scheme no provision can 
be made for the receipt of those offerings. It 
is not for us to say in this case who in par- 
ticular is entitled to them or whether they 
should go tothe family of Haji Kurban Ali 
Shah. A great deal of unnecessary controversy 
has taken place with regard to the exact 
position of Saiyid Muhammad Ibrahim. The 
learned District Judge has been greatly affect- 
ed by the facts tbat on the appointment 
of Saiyid Muhammad Ibrahim certain form- 
alities were observed such as are ordinarily 
observed at the time of installation of the 
sajjadanashin ina Sufi sect and that Saiyid 
Muhammad Ibrahim was on many occasions 
treated by disciples of the Saint (some of 
them persons of standing) as sajjadanashin. 
All this is besides the point, in view of my 
finding that the Saint did not belong to any 
Sufi body, As thereis no body there are no 
recognized rules of succession. The appoint- 
ment of Saiyid Muhammad lbrahim was an 
appointment made by the followers of the 
Saint of their own free will and it does not 
ein anyway bind the Court to appoint a sue- 
@essor to the officeof Saiyid Muhammad 
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Ibrahim (whatever the office may be) in the 
manner in which Saiyid Muhammad Ibrahim 
was appointed. Saiyid Muhammad Ibrahim 
is dead now, and itis immaterial what he 
was appointed to do. The Court in my 
opinion has a perfect right to frame a scheme 
for the management of the mausoleum, the 
mosque, and the khangah,and as has been 
established conclusively by the evidence, it is 
necessary that such a scheme should 
be prepared. It has been argued that many 
of the offerings which are made at the mau- 
soleum are not made to the sect cf the Saint 
but to the memory of the Saint himself and 
if they are made to the memory of the Saint 
himself, they should go to his family and not 
to his followers. As the case stands at 
present it is impossible to say how many of 
the worshippers made offerings at the mau- 
soleum to the seot of the Saint and how many 
make them to the memory of the Saint. In 
preparing a scheme it will be possible to 
direct that the worshippers should be 
instructed in the difference of the objects 
and that separate receptacles should be 
made for offerings for one purpose or the 
other, 

The general conclusion at which I have 
arrived is that the Saint was unconnected 
with any recognized religious order, that he 
founded a new order for himself, that the 
management of his mausoleum and the mosque 
and the khangah is a constructive trust created 
for public purposes of a religious nature, 
and that the direction of the Court is neces- 
sary to the administration of the trust. [b 
has been fully established that it is necessary 
to settle a scheme for such manage- 
ment, 

The appealis accordingly allowed except 
with regard to the management of the tomb 
of Haji Kurban Ali Shah and the disposal of 
the offerings made there. As the appellants 
have succeeded to the extent of something like 
three quarters of their claim, I direct that the 
respondents pay three quarters of their own 
costs and three quarters of the costs of the 
appellants in both Courts and that the appel- 
lantas pay one quarter of their own costs and 
one-quarter of the costs of the respondents 
in both Courts. 

The following is the scheme which I 
have adopted after consultation with my 


learned colleague;— ; 
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1. This Trust shall be called the Haji Waris 
Ali Shah Mausoleum Trust of Dewa. 

9. It shall comprise the mausoleum of 
the late Haji Waris ‘Ali Shah and the mosque 
and the khangah attached to it built by his 


_ disciples and followers by subscription and 


shall include gifts and offerings made at the 
mausoleum or outside it for the purposes of 
the trust and any property that may hereafter 
be acquired from the income derived from 
the trust property. 

3. The object of the trust shall be— 

(a) to maintain the mausoleum, mosque 

and khangah in proper repairs and 
good sanitary condition and to make 
such improvements therein as its 
funds permit: 
to arrange for the performance of 
the urs and fatiha ceremonies at the 
mausoleum and for the lighting of 
the same in accordance with the 
existing usage: 
to provide facilities for the perform- 
ance of worship and religious sere- 
monies by the disciples and followers 
of the late Haji Waris Ali Shah 
and for persons visiting the said 
mausoleum, mosque or khangah for 
religious purposes: 


(D) 


(c) 


(d) toarrange for the charitable dis- 
tribution of alms and gifts of food 
and clothing to the poor in honour 
of the memory of the Saint: 

(e) totake such steps as the committee 


of management may deem necessary 
for carrying on the teaching of the 
late Haji Waris Ali Shah. 

4, The trust shall be administered by a 
committee consisting of ten members:— 

(a) four of them shall be ‘elected by the 
Muhammadan gentlemen for the 
time being of: the Municipal Board 
of Bara Banki: 

(b) four by the Muhammadan gentlemen 
for the time being of the District 
Board of Bara Banki: 

(c) two shall be nominated by the Local 

. Government. 

5, In making selections under rule 4, 
classes (a) add (b), preference will be given as 
far as practicable to the disciples and followers 
of the late Haji Waris Ali Shah or to those 


who have conjributed Rs. 500 or oyer to the- 
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objects of the trustor the raising of the 
éxisting mausoleum, mosque and khangah in 
honour of his memory. 


6. The committee shall maintain a 
register of subscribers who have paid Rs. 500 
or over to the objects of the trust or to the 
construction of the present mausoleum, 
mosque and khangah, or pay such sum hera: 
after, 

7. No person shall be eligible to be mem- 
ber of the committee unless he has an income 
of at least Rs. 500 r. m. and is a Muham- 
madan of the Hanafi persuasion oris a disciple 
or follower of the late Haji Waris Ali Shah. 

8, Vacancies occurring in classes (a) and 
(b) of rule 4 shall be filled up by elestion by 
the Muhammadan members of the various 
bodies therein mentioned. Vacancies occur- 
ring in class (c) of the same rule shall be 
filled up by the Local Government. 

9. The committee shall elect a President 
and a Secretary from among its members for 
a period not exceeding two years ata time, 
unless a vacancy occurs earlier, and in any 
ease the retiring President and Secretary 
shall be eligible for re-election, 

10. The committee shall meet, as far 
as possible, once in every quarter ta examine 
the accounts of receipts and expenditure 
for the preceding quarter and pass such 
orders thereon as if may deem fit, and 
consider any other matter sonnected with 
the administration of the shrine and its 
property or for caring out the objects 
of the trust which may be laid before the 
meeting or for which the meeting may have 
been adjourned. 

11, Any member absenting himself from 
the meetings of the committee for a period 
of one year shall be liable to be removed from 
his office by a resolution of the committee, 

2, A member shall be liable to be 
removed from his office for misconduct or 
misbehaviour or if his annual income falls 
below Rs. 500 by a resolution of the com- 
mittee, provided that not less than six 
members vote for kis removal on an appli- 
cation being made for that purpose to the 
District Judge having jurisdiction over the 
shrine and its property. 

13. ln the abseuce of the president, the 
members present at any meeting shall 
elect one of their number to preside over “ 
the meeting. 
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14. The proceedings and resolutions of 
all meetings of the committee shall be 
recorded ina book to be kept for the pur- 
pose and shall be signed by the president 
or chairman forthe time being or attested 
in such manner as if may by resolution 
prescribe. 

15. Three members shall form a quorum 
fcr the meetings of the committee; but 
where a meeting has been adjourned for 
want of a quorum the business before it 
may be transacted although a quorum is 
not present, provided that no business which 
was not announced for consideration at the 
original meeting shall be disposed of at the 
adjourned meeting. 

16. The committee shall appoint a 
manager and such servants to look after 
the shrine and its property as it may consi- 
der necessary and shall have power to fine, 
suspend, remove or dismiss them at any time 
it thinks proper. 

17. The committee shall exercise close 
supervision over all the affairs of the trust 
and the proceedings of the manager and 
other servants so as to prevent defalcations, 
mismanagement or discomfort of the persons 
visiting the shrine. 

18, All offerings made at the tomb or 
on the roof of the mausoleum shall be 
taken by the committee, which shall collect 
the same and debit the amount realised each 
day in the accounts, 

19. The committee „shall keep a box 
in the shrine close to the tomb to serve as 
a receptacle for offerings made for the benefit 
of the heirs of the late Haji Waris Ali Shah 
and the proceeds of such box shall from 
day to day or from time to time, as may 
be convenient, be made over to such per- 
sons as may be found to be the lawful heirs 
of the said Saint. 


90, The manager shall be bound to keep 
proper accounts of all receipts and expendi- 
ture both in money and goods and ta sub- 
mit all such accounts to the committee in 
such manner and at such times as the com- 
mittee may direct. 

91. The manager shall not incur any 
expenditure without previously obtaining the 
sanction of the committee to it. The 
manager shall be responsible for the safe 
Gustody® of all moneys which may come 
into hishands on account of the committee 

| 4 


INDIAN OASES. 


107 


and of the goods belonging to the mausoleum, 
mosque and -khangah, 

22. Any amount in excess of Rs. 100 
shall be deposited with the secretary, who 
shall arrange for its safe custody in such 
manner as the committee may determine. 

23. The committee shall from time to 
time by resolutions declare which two persons 
will be authorized to sign receipts or orders 
of payment on its behalf, 

24. The executive management of the 
shrine and its property shall be vested in 
the manager under the immediate supervi- 
sion of the seoretary and the general control 
of the committee. 

25. The committee shall sue and be sued 
in the name of the trust. 

26. Any application made in connection 
with this trust in accordance with any of 
the above rules shall be deemed to have 
been made in continuation of the present 
proceedings. 

27, It will be lawful to this Court to 
amend or alter this scheme in any particular 
on its own initiative-or on a motion being 
made on that behalf by not less than six 
members of the committee. 

KANHAIYA Lat, A. J. C.—I agree 
order proposed. 


in the 


Appeal mostly allowed. 


PUNJAB CHIEF COURT. 
MISGELLANEOUS First Cryin APPEAL No, 902 
or 1916. 

January 29, 1917, 
Present:—Mr. Justice Chevis. 
AHMAD-—P.Latntirs—A PPELLANT 
VETSUS 
Musammat RAHMATAN——DEFENDANT— 


RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 17— 
Minor, appointment of, guardian of—Mother, right 
of-—Reversioner, right of, as against step-father. 

An infant minor's mother, even in case of her re- 
marriage, is the natural guardian of the person of the 
minor. [p. 108, col, 1.) 

A reversioner of the deceased father of the minor 
is a fit person to be appointed guardian of the 
property of the minor as against the new husband of 
the minor’s mother. [p. 108, col. 1.] 


Miscellaneous first appeal from the order 
ef the Senior Subordinate Judge, Jhelym, 


* 
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SHEOLAL SAHU V., SAGAR MAL, 


dated the 5th February -1916, rejecting the 
application. 


Mr. Nand Lal, for the Appellant. 
Mr. Nanak Chand, for the Respondent. 


JUDGMENT.—The appellant is relat- 
ed to the minor as shown in the following 
tree. 





SAHIB 
[ | 
Sharf Arsia Shera. 
l 
| Ahmad, Bahadur, 
appellant. 
( É > 
Fatteh. Nur, Beahadar== 


Musammat Rahmatan. 


Musammat Mukhan (minor). 


Mussammat Rahmatan is a lady with 
a tragic history. She first married Fatteh, 
who was hanged for committing a murder, 
She then married Nur who was murdered, 
She then married the third brother, 
Bahadar who also was murdered. She 
has now married again. The infant, Mukhan, 
is the daughter of Bahadar, so it appears. 
She is far too young to be taken: from 
her mother, who is the natural guardian 
of the person of the minor. 

As to the property there were three 
applicants inthe lower Court, viz, Ahmad, 
frst cousin of the girls father, and a 
paternal aunt and the maternal grand- 
fathar. The property is large enough in 
my opinion to make it expedient that 
someone should be appointed a guardian. 
The Senior Subordinate Judge says most 
of the property has come from the child’s 
grandmother, This is not clear. What 
appears from the record is that 1415 
kanals 1 marla came to Sharf, father of 
‘Bahadar, by gift from his mother-in-law. 
The rest apparently Sharf got from hia 
father. I fail to see why Musammai 
Rahmatan’s new husband should have the 
handling of any of this land. It would 
be best to appoint a reversioner as guardian, 
and unless the donor’s collaterals elaim 
the land would go to Sharf’s nephews 
apparently, and so I speak of them as 
TEVETSIONCT Sig 
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Mr, Nanak Chand also speaks of some 
land which Musammat Rahmatan got from 
her brother, This presumably still belongs 
to Musammat Rahmatan and not to the 
minor. But Musammat Rahmatan may at 
any time wish to get it mutated 
in her childs name. 1 do not see that 
Ahmad has any claim to take charge of this 
land. > ` 

I so far accept the appeal as to 
appoint Ahmad guardian of the paternal 
estate of the minor, 7.¢e., of whatever she has 
inherited from her father. This appointment 
is made subject to Ahmad’s giving security, 
the extent of which and the time for furnish- 
ing which the learned Senior Subordinate 
Jugde will decide. 

No order as to costs of this appeal. 


Arpeal accepted. 





PATNA HIGH COURT. 
Spconp Civis Apprat No, 788 or 1916, 
April 24, 1917. 
Present:— Mr. Justice Chapman and 
Mr. Justice Atkinson. 
SHEO LAL SAHU AND ANOTHER— 
APPELLANT 
VETSUS 

SAGAR MAL-—-RESPONDENT, 
Partnership debt-—-Co-partner, whether can sue in 
name of partneship—-Right of other co-partners —Costs, 

indemnity for., ë 

One partner cannot sue alone to recover a debt 
due tothe partnership; but a partner may use the 
name of his firm and the names of his co-partners 
to enable him to recover a debt due to the partner. 
ship firm, and any individual member of tho partner- 
ship who is unwilling to join in recovering the debt 
has only a right to claim as against the partner 
who desires to sne an indemnity for costs. [p. 109, col. 
1.) 
Seal v. Kingston, (1908) 2 K. B. 579; 77 L.J. K. 

B. 965; 99 L. T. t04; 24 T. L. R. 650, followed. 


Appeal from a decision of the District 
Judge, Qaya, dated the 6th April 1916, 
reversing that of the Additional Subordi- 
nate Judge, Gaya, dated the 28th July 
1916. 

Mr. Kailash Pati, for the Appellant, 

Mr. S. N. Palit, for the Respondent. 


JUDGMENT. 

ÀTKINSON, J.—This second appeal comes 
before us from the decision of the Bistrict* 
Judge of Gaya, reversing the decree pronounc* 

o 
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ed by the Subordinate Judge dismissing the 
plaintiff’s claim in this suit. 

The plaintiff and the defendants Nos. 3 
and 4 are members of a partnership carrying 
on business under the style and title of 
“Anand Mall Sagar Mall,” the business 
being that of cloth merchants. 

The partnership dealings commenced on 
the 29th October 1906, and continued up 
to the Lith of March 1911; but the part- 
nership does not seem to have been dis- 
solved. The defendants Nos. 1 and 2 are 
father and son, members of a joint family 
carrying on business. ‘These defendants 
Nos. land 2 had dealings with the plaintiff's 


_ firm and they contracted a debt which 


prior to the time of action amounted to 
Rs. 1,020-9-6. There was a dispute as 
to this amount and eventually the defendant 
No. 1 signed the partnership account book 
admitting his liability to the amount claimed, 
and agreeing to pay interest at the rate 
of 12 annas per cent. per mensem upon 
the amount so admitted by him to be due 
until payment. .Thus at the time that 
this suit was instituted a debt ‘of 
Rs. 1,296-3 6 was due by the defendants 
Nos. i and 2 to the partnership. 


The learned Subordinate Judge dismissed 
the case on the ground that he found on 
issue No, 4 that the suit was improperly 
constituted, In the suit ds constituted in 
its present form the plaintiff sues in his 
own name as one member of the firm 
and named the defendants Nos. l and 2 as 
debtors to the firm. He also named as 
party defendants the defendants Nos. 3 
and 4, whoare his joint co-partners. The 
scheme of the plaint clearly shows that 
the plaintiff was seeking to recover the 
debt in suit as a debt due to the partnership. 
It is well settled that one partner cannot 
alone sue to recover a debt due to the 
partnership; but it is equally well settled 
that a partner may use the name of his 
firm and the names of his co-partners to 
enable him to recover a debt due to the 
partnership firm; and that any individual 
member of a partnership who is unwilling 
to join in recovering the debt has only a 
right to claim as against the partner who 
desires to sue an indemnity for costs. 

gw in the form -in which this plaint 
was prepared | think that the Subordinate 
d 
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Judge was right in holding that the suit 
was not properly constituted. The Sub- 
ordinate Judge, however, did not dispose of 
any question of fact, having dismissed 
the suit on the preliminary ground. The 
learned Judge in appeal came to the 
conclusion that. the suit was one really by 
the. firm to recover a debt due to the 
firm; and as all the parties to the partnership 
business were on the record he corsidered 
he could give a decree, and decide the 
outstanding question of fact which had 
not been determined by the Subordi- 
nate Judge; and the learned Judge on 
appeal accordingly pronounced a decree in 
favour of the partnership firm and directed 
that the defendants Nos. 1 and 2 should 
pay costs fo the plaintiff personally. Now 
the relief which was given by the learned 
Judge in appeal was substantially right; 
but in order to make the record conform 
with his judgment it is essential that 
the record must be amended. The learned 
Judge if he wanted to give the relief 
which he has given by the order he has 
made should have, I think, amended the 
record so as to bring it into harmony with 
the judgment of the Court. 


We think it is open to us to make 
the necessary amendment in the record 
so that it may accord with the decision 
arrived at by the learned Judge. Order I, 
rale 10, gives very wide powers to the 


Court to amend the record; and 
this is a case in which we think we 
are justified in applying its provisions. 
We do not intend to make a person a 


party as plaintiff against his will, All 
that we shall decide is that the plaint 
be amended by describing the partnership 
firm as plaintiff and specifying in paragraph 
No. 1 of the plaint the names of the members 
constituting the partnership; and we shall 
strike ont of the record tne names of 
the defendants Nos. 3 and 4 as defendants 
to the suit. Thus the record will be 
brought into harmony with the judgment 
of the learned Judge in appeal, the part- 
nership firm suing to recover the partnership 
debt, the suit being instituted by one partner 
in the name of the firm on behalf of 
the other partners, This, isa mere technicality 
and affords no prejudice to the defendant 
Nu. 2, and thus with the recor amendéd 
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the decree will stand. The authority for 
the proposition of the law which we have 
laid down will be found in the case of 
Seal v. Kingston (1). At page 582 
the Court of Appeal says: “One of 
several partners hds a clear right to use 
the names of the other partners. If they 
object to their names being used, they may 
apply for an indemnity against the ‘costs 
to which they might be subjected by the 
use of their names.’ 

Accordingly we shall disallow this appeal 
but we will direct that Sagar Mal shall 
pay to the defendant No. 2 his costs of 
this appeal. The defendant No. 2 will pay 
to the plaintiff personally the costs in 
the lower Appellate and in the Court of 
First Instance asthe surviving joint debtor, 
defendant No. 1 having died pending the 
suit, 

CHAPMAN, J.—I agree. 

Appeal dismissed, 


(1) (1908) 2 K. B. 579; 77 L. J. K. B. 965; 99 L, T. 


504; 24 T, L. R. 650 


ALLAHABAD HIGH COURT, 
Privy C0UNGITL APPRAL No. 19 or 1916 In 
First Crvin Arrear No. 92 or 1915. 
November 17, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
KALLYAN SINGH—DEFENDAN 
APPELLANT 
versus 
KANHIYA LAL—Praintivr— 
RESPONDENT. 

Civil Procedure Code (Act of 1908), s. 110— oe 
to Privy Counctl—“Substantial question of law?” — Con- 
struction of document, 

Semble.—The construction of any particular docu- 
ment is not a substantial question of law within the 
meaning of section 110 of the Civil Procedure Code. 

Lali v. Murlidhar, 28 A. 488; 3 0. L. J. 594; 8 Bom. 
L. R. 402 3 A. L. J. 415; 10 C. W. N. 730; 881. A, 97 
(P. CO), distinguished. 

Application under Order XLY, rule 2, 
Civil Prosedure Code, for leave to appeal to 
His Majesty in Council against the decree of 
the Hon’ble. Court, dated the Sth July 1916. 

Mr. J. M. Banerji, for the Appellant. 

. Mr. Me Baleshwart Prasad, for the Re- 


spondent, 
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JUDGMENT.—The value of the subject- 
matter of the suit and of the proposed 
appeal to His Majesty in Oouncil is less 
than Rs. 10,000. Furthermore this 
Court confirmed the decision of the Court 
of first instance. The case prima facie 
does not comply with tha requirements 
of section 110 , of the Code of Civil 
Procedure. We are, however, asked to 
certify that the case is “otherwise a 
fit one” for appeal on the ground that a 
substantial question of law isinvolved. The 
question of law, if any, is the con- 
struction of a Will as to whether the 
person to ` whom the property was bequeathed 
took if as an adopted” son and on that 
condition, or that he was entitled to the 
property under the terms of the Will 
irrespective whether he was ‘adopted or 
not, It is difficulé to say that the goun- 
struction of any particular document is a 
substantial question of law, that is, a 
question of law of general public import- 
ance. No doubt some portions of the 
Will closely resembled the terms of a Will 
which was considered by their Lordships 
of the Privy Council in the case of Lali v. 
Murlidhar (4), but the terms of tae whole 
Will are far from identical. The Will which 
their Lordshipscf the Privy Council were con- 
sidering, was embodied in the wajzb-ul-arz and 
their Lordships seem to have thought that 
one of the objects of the testator was to 
establish a partieular custom. We think 
that the two documents are quite capable 
of being distinguished and we are unable 
to- certify that any substantial question of 
law of general importance is involved. We 
accordingly reject the application with 
costs. 


Application eee 
(1) 28 A. 488; 3 O. L. J.594;8 Bom. L. R. 
A, L. J, 416; 10 C, W. N. 780; 38 1. A, 97 (P. 0). 
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PUNJAB CHIEF COURT. 
Crvit Revision Petition No. 990 o 1916. 
January 16, 1917. 

Present: —Mr. Justice Broadway. 
ALI NAKI- Praintizss—Peritioner 
VETSUS 
DAMODAR DAS AND orazrs— 
DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 24— 
Transfer of suit—Notice to parties, whether necessary 
—Jurisdicion to transfer sutts—Senior Subordinate 
Judge, powers of— Punjab Courts Act (IIT of 1914), 
ss. 37, 44, i 

The transfer of a suit under section 24 of the 
Civil Procedure Code without giving notice to the 
parties is illegal. 

A. Subordinate Judge has no jurisdiction to exer- 


-cise the powers conferred by section 24 of the. 


Civil Procedure Code, unless such powers have been 
delegated to him by the District Judge with the 
previous sanction of the Local Government as pro- 
vided by sections 87 and 44 of the Punjab Courts 
Act, 1914. 


Petition, under section 44 of Act III of 
1914, for revision of the order of the Senior 
Subordinate Judge, Lahore, dated 28th 
August 1916, transferring the case from the 
Court of the Munsif, Lahore, to that of the 
Subordinate Judge, lst class, Lahore. 

“Mr. Saunders, for the Petitioner. 


JUDGMENT.—In this case the plaint- 
iff-petitioner has come up to this 
Court under section 44 of Act III of 1914 
complaining against the order passed by 
the Jearned Senior Subordinate. Judge of 
Lahore, by which order on application filed 
by the defendants-respondents he transferred 
the case from the Court of Sheikh Ata 
Ilahi, Munsif of Lahore, to the Courtfof 
Tala Maya Ram, Subordinate Judge. On 
behalf of the petitioner Mr. Saunders has urged 
that the action cf the Senior Subordinate 
Judge was against law inasmuch as he passed 
the order of transfer without giving notice 
to hisclient. Healso urged thatthe Senior 
Subordinate Judge of Lahore had no jurisdic- 
tion in such matters and that there had 
been no legal delegation of the powers 
conferred by section 24, Civil Procedure 
Code, on District Courts to the Senior Sub- 
ordinate Judge, Lahore. From. enquiries 
I have made, it appears that this latter 
contention is correct. Under ‘section 37 of 
Ast III of 1914 the District Judge may, with 
the previous sanction of the Local Govern- 
ment, delegate to any Subordinate Judge 
iti his District the powers conferred on a 
e 
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District Court by section 24 of the Code of 
Civil Procedure. As I have said, I have 
been unable to find that the sanction of 
the Local Government for any such delegation 
by the District Court to the Senior Subordi.- 
nate Judge has been made and I, therefore, 
eonsider that the Senior Subordinate Judge 
is not authorised to hear applications to 
exercise the powers under section 24, Civil 
Procedure Code. In any event section 24, Civil 
Procedure Code, is perfectly clear and notice 
was bound tobe given. The order is also 
bad for that reason. 

I, therefore, accept this revision and 
set aside the order transferring the case to 
Mr, Maya Ram aud direct that the case proceed 
before the Court of Sheikh Ata Ilahi. The 
respondents must pay petitioner’s costs in 
this Court. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Cryin Appeat No. 58 or 1913. 
April 30, 1915. 
Preseni:—_Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J.C. 
PARTAB BALI AND anorHeR—PLAINTIFFS— 
APPELLANTS 


versus 
Raja BINDESHRI PRASAD SINGH AND 


OTHERS—DEFENDANTS— RESPONDENTS., 

Dasaundh, right to, whether connotes right to pos- 
session or under-proprietary right in land, 

A right to cash dasaundh in a village is iu the 
nature of a charge on its rents, It does uot connote 
aright to possession of the village wor canit be 
deemed to be an under-proprictary right in its land, 
[p. 112, cols. 1 & 2,] 


Appeal from the decree of the Subordinate 
Judge, Gonda, dated the 29th March 1913. 

Babus Jiban Krishna Banerjt and Aditya 
Prasad, for the Appellants. 

Babu Basdeo Lal and Pandit Gokeran Nath 
Misra, for the Respondents. 


JUDGMENT,—These appeals arise out 
of rival suits for pre-emption, brought by 
the appellants to each of these appeals in 
respect of a sale of proprietary rights of 
village Basbharya, effected by the Court of 
Wards in charge of the Ajudifya Estate in 


112 
PARTAB BALI Y. BINDESHHKI PRASAD SINGH. 


faveur of the defendants-respondents. The 
allegation of the plaintiffs Partab Bali and 
Sheo Narayan, in Suit No. 144 of 1912, was 
that they were under-proprietors and in- 
habitants of Mauzu Basbharya, and also held 
a share in Mahal Behra Chak situated in 
the said villuge, and were entitled to a 
right of pre-emption as against the defend- 
ant-vendee, who was a stranger. The allaga- 
tion of the plaintiffs, Gokaran and eleven 
otbers, in the other suit, was that they 
were under-proprietora of the said village 
and had a preferential right of purchase 
as against the defendant-vendee, who had 
no connection with the village. The defend- 
ant-vendee denied that either of the plaint- 
iffs had any right in the village. Hoe fur- 
ther pleaded that the plaintiffs had lost 
their right to pre-emption, if any, by reason 
of their failure to deposit the purchase 
money on receiving intimation of the pro- 
posed sale within the time allowed by section 
11 of Act XVIII of 1876, and that the 
plaintiffs were estopped from claiming the 
property. 


The learned Subordinate Judge found 
that the notice sent by the Court of Wards 
under section 10 of the Act was issued 
after the sale was effected and was con- 
sequently of no availand that the plaintiffs 
did not refuse to purchase the property. He, 
however, dismissed the claim on the ground 
that neither of the plaintiffs had any pro- 
prietary or under-proprietary interest in the 
land of the village. The plaintiffs in each 
suit have appealed and the main question 
for consideration is whether they, bold any 
proprietary or under-proprietary interest in 
the land of the village and havea right to 
sue for pre-emption. 


It appears from the settlement decree 
obtained by Bhawani Shankar and others on 
the 10th March 1875 against the Court of 
Wards in charge of the Ajudhya Estate that 
a right of pukhtadar was claimed by the 
predecessors-in-title of the plaintiffs to these 
suits, but was disallowed by the Settlement 
Officer and tbat what was granted was a 
right to cash dasaundh ora 1/10th share in 
the gross rental of the village (Exhibits A-6 
and 2). A right to cash dasaundh does not, 
however, connote a right to possession of the 
village and gs held in Deputy Oommesstoner, 
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Gonda y. Bhagwan (1) and Parmeshar Dat 
v. Raja Mohammad Abul Hasan Khan (2), 
such a right cannot be deemed to be an 
under-proprietary right in the land of 
the village. The entry of thenames of the 
plaintiffs as under-proprietors in the- recent 
settlement is, in tbe face of the settlement 
decree, of no value. In 1894 the Court of 
Wards issued a notite of ejectment against 
Sheoratan, brother of Gokaran, treating him 
as a tenant-at-will. Sheoratan contested the 
notice and succeeded in getting it cancelled 
on the ground that he was holding the plots 
of land in- regard to which the notice was 
issued asa guasi sub proprietor, entitled to 
dasaundh (Bxhibit 7). The Maharaja of. 
Ajudhya subsequently filed a suit against 
Sheoratan for a declaration that the latter had 
no under-proprietary or biridari right in the 
village, and obtained a decree from the Court 
of the Munsif of Gonda on the 27th June 
1906 (Hxhibit A 10). In 1899 the Ajudhya 
Estate made a similar attempt to eject Patan, 
the predecessor-in-interest of some of the 
other appellants, and was unsuccessful in the 
Revenue Court, but the estate succeeded in 
obtaining a decree from the Civil Court, 
which was confirmed by this Court on the 
30th January 1902 (Exhibit A 11). No 
question of adverse possession, therefore, 
arises. None of the plaintiffs in either suit 
holds an undor-proprietary right in the land 
of the village as distinct from a cash dasaundh 
which isin the nature of a charge on the 
rents. Partab Bali and Sheo Narayan plaint- 
iffs have also failed to establish that they 
hold any proprietary right in any land of 
the village in question. 

The appeals, therefore, fail and are dismiss- 
ed with costs, 


Appeal dismissed. 
(1) 2 Ind. Cas. 297; 12 0. O. 124. 
(2) 13 Ind, Cas. 809; 14 0. ©. 335. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees No, 453 
or 1915, 

February 12, 1917. 
Present:—-Mr, Justice Fletcher and 
Mr. Justice Richardson. 

SATIS CHUNDRA MUSTAFI AND ANOTHER 
— PLAINTIFES— APPELLANTS 
VETSUS 
AMANULLA BEPARI AND ANOTHER— 
DEFENDANTS — RESPONDENTS. 

Bengal Tenancy Act (VIII B.C. of 1885), s 29— 
Rent reserved with temporary remission, whether 
recoverable in full—Penalty. 

Where the original rent of an occupancy holding 
was Rs. 18 a year, but, for some unexplained 
reagon, in a kabuliyat taken from the ryot, the rent 
was stated to be Rs. 19-14-0, out of which, 
for the term of the kabuliyat, @ remission was 
allowed and the actual rent payable for the term was 
stated to be Rs, 12 only, and it was further provided 
that if the tenant failed to take a fresh settlement 
at an enhanced rent on the expiry of the term of 
the kabuliyat he would be liable to pay the full rent 
reserved in the kabulzyat: 

Held, that the true rent of the holding, when the 
kabuliyat was executed, being Rs. 12, the provision as 
to the payment of rent at the rate of Rs. 19-14-0 
offended against or was a device to evade the 
provisions of section 29 of the Bengal Tenancy Act, 
and was, therefore, inoperative. [p. 114, col. 1,] 

Per Fletcher, J.—That the provision as to the en- 
hanced rent was n penal one, held in terrorem over 
the head of the tenant to make him come to the 
landlord and enter into a new settlement after the 
expiry of the kabuliyat, and was merely an attempt 
to evade the provisions of section 29 of the 
Bengal Tenancy Act [p 114, col 1 ] 

Appeal against thedecree of the Additional 
Subordinate Judge, Rangpur, dated the 4th 
December 1914, modifying that of the Munsif, 
second Court, Gaibandha, dated the 24th 
November 1913. 

FACTS appear from the judgment. 

The kabuliyat in question set out in its head- 
ing in a tabular form the name of the tenant, 
the area of the holding, the tctal rent fixed 
(jama gujasta), which was stated to be 
Rs, 19-14-0, the remission granted till 
the pericd of the kabultyaf, viz, Rs. 7-140, 
and the rent payable on demand “talab: 
jama) viz., Rs. 12 only. 

The body of the kabuliyat, in its material 
portions, ran thus:— 

* * * Fixing and agreeing to the annual 
rent at Rs. 19-140 ont of which a sum 
of Rs. 7-120 is kept in abeyance during 
the whole period of the kabuleyat owing to my 

9 a « 
poyerty and agreeing to the balance of 
Rs. 12 as the rent payable on demand, ete. 


: 8 
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“On the expiration of the term I shall file 
a regular kabultyat at an enhanced rent within 
amonth and take a patta. If within the 
aforesaid period I do not come toa fresh 
settlement, then immediately on the expiry 
of the term or at any time thereafter you 
will be entitled to realise rent year after 
year at the fall rate of Rs. 19-140 
according to your wish,” 

Baba Nagendra Nath Ghose, for the Appel- 
lants. 

Babu diul Ohandra Gupta, for the Res- 
pendents. 

JUDGMENT. 


Frercuer, J.—This is an appeal by the 
plaintiffs against a judgment of the learned 
Additional Subordinate Judge of Rangpur, 
dated the 4th December 1914, reversing the 
decision of the Munsif of Gaibandha. The 
suit was brought to recover the rent due 
under a kabuldyat. The first Court decreed 
the suit. On appeal to the learned Additional 
Subordinate Judge, he reversed that decision. 
Tt has been found by the learned Subordinate 
Judge thatthe holding is an old holding and 
that the tenants have a right of oceupansy in 
the land within the meaning of the Bengal 
Tenancy Act. The rent was orignally Rs. 18, 
but for some reason which the learned Judge 
of the lower Appellate Court was not satisfied 
with—and he was also not satisfied as to 
whether the truth had been told to him—the 
cash rent was reduced in the kabuliyat sued 
upon to Rs. 12, but it was stated that the 
balance of the rent, namely, Rs. 7-14-0 was kept 
in suspense and would not be payable during 
the term of the kabuldyat, but that if the 
tenants fail to came to a new agreement as to 
the rent to be paid to the landlords at the 
expiration of the term, then a rent of 
Rs. 19-14-0 was to be payable. Ido not know 
whether inthis case it was statud that the 
suspense for three years was granted by the 
landlords owing to the charitable feeling that 
they bore to mankind in general and to 
these tenants in particular. But it 1s a 
matter for comment that no day practically 
passes before the Court, at any rate before 
this Bench, without leases of this sort being 
brought up in review. There can be little 
doubt that these leases are pub forward by 
the landlords with intent to evade the string- 
ent provisions contained in sectiog 29 of the 
Tt cannot be that a 
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particular Bench of the Court should every 
day have its attention called to cases where 
the landlord out of the good natures and kind- 
ness of heart has voluntarily reduced the rent 
for a few years owing to the poverty or other 
circumstances of the tenants and subsequently 
sues for rent at the original rate and the 
tenant litigates with his landlord on the terms 
of his lease up to the final Court of Appeal. 
The present case seems to me to be a perfectly 
simple one, The cash rent, the talabi jama, 
z. 8,, the rent to be paid is stated to be Rs. 18. 
Why the original cash rent was reduced 
to Rs. 12, no satisfactory explanation has been 
given. Thestory why Rs. 7-14-0 was kept in 
suspense has been totally disbelieved by the 
learned Subordinate Judge and there cannot 
be any doubt thatthe learned Judge meant 
to find that the rent payable under the terms 
of this kabuliyat was Rs. 12. Then it was 
pointed out by Mr. Gupta, who conducted the 
appeal on behalf of the tenant-respondents, 
that the condition for enhancement was 
purely in terrorem—a penalty held over the 
heads of the tenants—that unless the tenants 
should come to the landlords and enter into a 
new agreement satisfactory to the landlords, 
the rent would be enhanced from Rs. 12 to 
Rs. 19-14. That is, a method of enhancement 
which is altogether opposed to the terms of 
the Bengal Tenancy Act and such an enhance- 
ment, in my opinion, cannot be supported. I 
think in this case that the provision as to 
enhanced rent was merely one held in 
terrorem over the heads of the tenants to make 
them come to the landlords and enter into a 
new settlement and that it was only in the 
event of such settlement not being assented 
to by the tenants it was provided that the 
suspense rent should become payable, But 
that was merely an attempt to evade the 
provisions of the Bengal Tenancy Act and to 
enhance the rent in the manner prohibited by 
section 29 of the Bengal Tenancy Act. In 
my opinion, the result arrived at by the 
learned Subordinate Judge is correct. The 
present appeal, therefore, fails and must be 
dismissed with costs. 

RICHARDSON, J.—In my opinion, there is a 
sufficient finding in tHe judgment of the lower 
Appellate Court that the true: rent of the 
holding when the kabuliyat in question was 
executed was Rs. 12. If that be so, it is 
clear that she kabuliyat offends or is a device 
to evade the provisions of section 29 of the 
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Bengal Tenancy Act and is inoperative. The 
landlord cannot, therefore, without taking 
proper proceedings for enhancement recover 
rent at a higher rate than Rs. 12. I agree 
that the appeal must be dismissed. 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
. Revenve Peritron No. 122 or 1915-16 or 
Harpo: District. 
Aagust 21, 1916. 
Present:—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
HAFIZ ALI — PLAINTIFE—APPELLANT 
versus 
MUMTAZ HUSAIN AND ANOTHER— 


DEFENDANTS-—RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s 61—‘Landlord,’ 
meaning of-—Co-sharer collecting rent separately from 
tenant, power of— Ejectment. 

The word ‘landlord’ in section 61 of the Ondh 
Rent Act means the person or persons towhom a 
tenant is liable to pay the whole of hisrent. A 
petty co-sharer who collects rent separately from a 
tenant is not, therefore, by reason of an unsatisfied 
decree for rent entitled alone to eject the tenant. 
[p. 315, col. 1.) 


Appeal from the decree of the Commis- 
sioner, Lucknow, dated the 8th January 1916, 
upholding the order of the Assistant Collector, 
Hardoi, dated the 26th August 1915. 

Mr. Mumtaz Husain, for the Appellant. 

Babu Lachhman Prasad, for the Respond- 
ents, 

JUDGMENT. 


Horus, S. M.—( August 8, 1916).—I cannot 
agree with the view taken by the lower 
Courts. It appearsthat in this village which ` 
is not partitioned, each co-sharer collects 
from each tenant his share of the rent and 
two of the co-sharers, the present respondents, 
obtained a decree for arrears of rent against 
the appellant for their share of tbe rent only. 
These two co-sharers now wish to eject the 
appellant under section 61 from the whole 
of his holding on account of the unsatisfied 
decree for their quota of the rent. It is 
admitted by both sides that there are two 
lambardars in the village. one Mumtaz Aji 
(one..of the respondents) and the other 
Bishambhar Nath, and that their duties are 


Vol, XL] INDIAN 


JAGDAMB LAL 0, BIKU LAL. 


not divided. Bishambhar Nath does not 
wish to eject the appellant. It seems to 
me that the word ‘landlord’ in section 61 
must be understood to mean the person or 
persons fo whom a tenant is liable to pay 
the whole of his rent, and that it is opposed 
both to the law and to ordinary convenience 
that a petty co-sharer who collects rent 
separately from a tenant should, by reason 
ofan uusatisfied decree for rent, be ontitled 
alone to eject the tenant. 

I would set aside the orders of the lower 
Courts and - decree the suit for recovery of 
ae respondents paying costs through- 
out, 

CAMPBELL, J. M.—I agree. 

' Appeal allowed, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Droree No, 1186 
or 1916. 

April 25, 1917. 
Present:— Mr. Justice Chapman and 
Mr. Justice Atkinson. 

Lala JAGDAMB LAL AND OTHERS— 
DEFENDANTS-——ÅPPILLANTS 
VETSUS 
Lala BIKU GAL AND OTHERS—- 
PLAINTIFFS — RESPONDENTS. 

Hindu Law-—Joint famtly— Partition, partial, effect 
of-—Possessien of undivided property by one member — 
Right of other members. 

Where after a partial partition of joint family pro- 
perty one member continues in possession of certain 
properties not divided between the members of the 
family, Lis possession still continues to be the 
possession of the other members of the family though 
“they may be divided, till some event happens which 
renders his possession exclusive or hostile to the 
others. [p. 116, cols, 1 & 2.) 

Vaidyanath Aiyar v. Aiyasamy Atyar, 1 Ind. Cas. 
408; 32 M. 191; 5 M. L. T, 49; 19 M. L. J. 94, relied 
upon. 

Appeal from a decision of the District 
Judge, Shahabad. 

_ Mr. Sushil Madho Mullick, for the Appel- 
lants. - 

Messrs. Rajindra Prasad and Sarosht Oharan 
Mitra, for the Respondents. 

JUDGMENT. 


CRgemay, J.—This appeal arises ont of 
a suit for partition. The plaintiffs’ case 
apfears to have been that they ard the 
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defendants were members of a Hindu family: 
to whom some fifty years ago or more & 
grant of 127 bighas of land had.been made. 
Subsequently , to that grant there had been 
a partition between the plaintiffs’ branch 
and the defendants’ branch of the family 
of 45 bighas out of the 127 bighas. The suit 
prayed for a partition of tbe remaining 
$2 bighus. Tho original Court hold against 
the plaintiffs’ case and held that the plaint- 
iffs had uo joint title in respect of these a2 
bighas of any kind. 

In appeal the District Judge Mr. Mona- 
han held that the plaintiffs’ case had been 
made out; that the grant of the entire 127 
bighas was originally joint; that there had 
been a partial partition, and that the plaint- 
iffg still have a joint title. There was an 
appeal to the Calcutta High Court. The 
Caloutta High Court remanded the case for 
a fresh disposal. They did so upon the 
ground that the learned District Judge had 
rowhere in his judgment referred to the 
question of limitation. The learned Judges, 
however, did not in their judgment set 
aside the judgment of Mr. Monahan, 
and in disposing of the eross-appeal they 
say that the cross-appeal was eoncluded by 
the finding of fact arrived at by Mr. Mona- 


han. 


Upon the case coming on before Mr, 
Monahan’s successor Mr. Rowland, it was 
contended before Mr. Rowland that the entire 
case had been re-opened and that the ap- 
pellanta defendants were entitled to re-open 
the question of title to the land. Mr. Row- 
land keld that he was bound by the findings 
of his predecessor upon that point and that 
it was only open to him to go into the 
question of limitation. He held that for 
the purposes of establishing limitation if 
was necessary to prove that there had at 
some time been a definite ouster of the 
plaintiffs. “There being no evidence to that 
effect the plea of limitation must fail. [ 
accordingly dismiss this appeal.” . 


The defendants now again appeal to this 
Court. After some discussion if was con- 
ceded that it was in any event open 
to the District Judge to go into the ques- 
tion whether there was an original grant 
of ihe entire 127 bighas to this family 
or not. It was contended before us that 
from the fact of there haying been a 
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partial partition of this 127 bigkas it should 
have. been presumed that there was an 
entire partition of the entire 127 bighas. 
16 appears to me that if there be any 
doctrine ‘of presumption of that kind it 
cannot refer to a specific area of land; it is 
only applicable to a case of a Hindu 
family the properties of which are not 
ascertained. If- then one side can show 
that under some sort of partition some 
of. the members of the family held separate 
properties, there probably would be some 
presumption, that the entire family properties 
had been partitioned; but where there is 
specific evidence that the whole area of 127 
bighas had been partially partitioned, that 
evidence is in itself sufficient to dispose of 
any presumption -that there was an entire 
partition of the whole. In any case it seems 
to me clear from the judgment of the 
High Court in appeal that it was not 


open to the learned District Judge to in-. 


terfere with the finding of his predecessor 
ypon the question whether there was a 
partial partition or not, for if there had 
heen a complete partition it would be quite 
unnecessary fo consider any question of 
limitation at all; the suit would have failed 
if there had already been a complete parti- 
tion. The remand of the question of limi- 
tation by the High Court assumes that there 
ia aright to par.ition, unless that right can 
be shown to have been defeated by the Jaw of 
limitaticn. r 

It is then contended in appeal that the 
principle under which co-owners can only be 
defeated by the law of limitation by evidence 
that one co-owner has been in adverse posses- 
sion of the property does not apply to a case 
in which there has been a partial partition. 
No authority for this contention bas been cited. 
The authority which was mentioned is an 
authority which is against the appellants, 
namely, the case of Vaidyanath Aiyar v. Aiya- 
samy Aiyar (1), where at page 197 it is said: 

“Where a member of a jdint family is in pos. 

session of joint family properties and a partial 
partition takes place leaving him, however, 
in possession:of certain properties not divided 
between them, his posséssion will still con- 
tinue to be the possession of the other mem- 
bers of the family though they may have 


* : i . 
(1) 1 Ind, Cas. 408; 82 M. 191; 


5M L.T. 49; 19 
M. L. J, 94, 
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been divided, till some event happens which 
renders his possession exclusive or hostile to 
the others.” 

Al) the contentions made on behalf of the . 
appellants fail. It has not been suggested 
that upon the facts of the case the learned 
Distrist Judge fell into error in saying 
that there was nothing to support the plea 
of ouster or adverse possession, The result 
is that this appeal fails and is dismiseed with 
costs, 

ATKINSON, J.—I agree. 
Appeal dismissed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES, 
Revenos Petition No. 327 or 1915-16 ov 
SULTANPUR DISTRICT. 
July 25, 1916. 

Present:==Mr, Holms, 8. M. 
RAMESHAR AND OTHERS— PLAINTIHES—- 
APPELLANTS 
VETEUS 
“ABBAS ALI KHAN AND orHers— 
DEFENDANTS — RESPONDENTS. 

Construction of document——Lease — Heritable rights- 
Lessee holding over, position of. 

A lease was granted for thirty years at a fixed rent, 
which was to be increased atthe end of the term if 
the revenue was inorbased. There was no mention 
whatever of hereditary rights: 

Held, that the tenure created by the lease was not 
heritable except possibly for the unexpired period 
of the thirty years, [p. 117, col. 1.] 

In the case ofan ordinary lease for a term of 
years when the lessee is allowed to hold on after 
the lease has come to a-conclusion, the result is not 
that he is to hold on for his lifetime but he is merel 
treated as holding from year to year. [p. 117, col. 19 

Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 5th April 1916. 

JUDGMENT.—The facts are these. In 
1869 A.D. the zemindars gave a lease to 
two ancestors of the present appellants. The 
lease was for thirty years at a fixed rent 
and if at the end of that time the revenue 
was increased the rent was also to be in. 
creased. There was no mention whatever 
of hereditary rights. The thirty years expired 
in 1899 A. D. and some four or five years 
later the last of the two lessees died. Since 
then the appellants have been holding “the 


land and in the receipts for rent giyeneta 
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them the rent has been described as money 
paid under the lease, Most certainly, apart 
from the subsequent conduct of the zemindars, 
the tenure created by the lease was not 
heritable except possibly for an. unexpired 
period of the thirty years. There are several 
rulings to support this view, as for example, 
Nabi Bukhsh v. Muhammad Mohsin Ali (1) 
and Thakur Muhammad Nawab Ali Khan v. 
Mathra (2) and several decisions of the 
Judicial Commissioner’s Court. It is urged 
that the lease. must be interpreted by the 
subsequent conduct of the semindars and 
that even if the result of the conduct is 
not held to justify the lease being treated 
as a perpetual heritable léase, then at any 
Yate the appellants are entitled to hold the 
land for their lifetime. In the case of an 
ordinary lease for a term of years when the 
lessee is allowed to hold on after the lease 
has come. to a conclusion, the result is not 
that he is to hold on for his lifetime but he is 
merely treated as holding from year to year, 
and Ido not think in the present case the 
result can be otherwise. Appeal dismissed 
with costs, 
Appeal dismissed. 


(1) Selected Decision No. 2 of 1893, 
{Z) Selected Decision No. 4 of 1605, 


ALLAHABAD HIGH COURT. 

Second ıvır Appgat No. 1638 or 1915. 
: March 27, 1917, 
Present:-—Mr. Justice Tudball and 
Mr. Justice Rafique. 
SHAM RATHI RAI— PLAINTIFF — 
APPELLANT 
VETSUS 

Musammat JAICHHA KUNWAR anp 
ANOTHER-— DEFENDANTS— RESPONDENTS. 

Hindu Law ~ Widow-~Surrender— Gift of whole 
estate to preaumptive reversioner, validity of. 

A Hindu widow is competent to surrender by way 
of gift the whole of her husband’s estate in favour of 
the presumptive reversioner of her deceased husband, 
[p. 117, col. 2.] i 

Second appeal from the decision of the 
District Judge, Ghazipur, dated the l4th 


Joly 19157 . 
Mr. Muhammad Ishaq Khan, for the Appel- 
. Antb,e i 
i í 
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The Hon’ble Sir Sundar Lal, The Hon’ble 
Dr. Tej Bahadur Sapru and Mr. Uma Shankar 
Bajpai, for the Respondents. 


JUDGMENT.—Ths facts as found by 
the Court below are as follows:—-That Mu. 
sammat Jaichha Kunwar is the widow of 
a separated Hindu; that the second defend- 
ant Shivatahal Rai is the nearest reversioner 
at the present time; and that Musammat 
Jaichha Kunwar had, on the 14th of April 
1914, transferred the whole of her husband’s 
estate to Shivatahal Rai, the next reversioner, 
without any consideration whatsoever. The 
whose suit has been 
dismissed by both the Courts below, is a 
more remote reversioner, and his plea 
before us is that upon the fasts found, 
the Courts below ought to have declared that 
the deed of gift, dated the 14th of April 
1914, is not binding upon him after the death 
of the widow. We have no hesitation in 
saying thatthe suit has been properly dis- 
missed by the Court below. The rule of law 
which governs such a case as this is to be 
found in the judgment of their Lordships 
of the Privy Council in Bajrangi Singh v. 
Manokarnika Bakhsh Singh (1). At page 20 of 
the report their Lordships say as follows:— 
“The High Court of Allahabad, indeed, does 
not recognise the validity of surrenders in 
favour, or alienations with the consent of, 
presumptive reversioners so as to defeat. the 
title of the actual reversioner at the time 
of the widow’s death. But this restriction 
is at variance with the principle itself, 
and is not in accordance with the practice 
in other parts of India in which the Mitak- 
shara Law prevails. Their Lordships have 
not been’ referred to any cases in the 
Province of Oudh in which this restriction has 
been acted upon; and though they would: be 


` unwilling to extend the widow’s power of 


alienation beyond its present limits, they 
cannot adopt the further limitation which the 
Allahabad High Court has sought to establish. 
They agree with the High Court of Caloutta, 
that ordinarily the consent of the whole body 
of persons constituting the next reversion 
should be obtained, though there may be cases 
in which special circumstances may render 
the strict enforcement of this rule impossible.” 

(1) 30 A. l; 12 0. W. N. 74; 9 Bom, L. R. 1348; 6 
O. L. J. (66; 3 M.L. T.11; 5A. L.J. 1,35 I. A. I; 17 
M. L. J. 605; 11 O. C. 78 (P. C.), e 
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The present is not a case of an altenation 
with the consent of presumptive rever- 
sioners. Our attention -has been called to 
a decision of ‘this Court reported as 
Bakhtawar v. Bhagwana (2), in which the 
decision of their Lordships of the Privy 
Council has been considered. That was a 
case of gift by a widow to a third person with 
the consént of the next reversioner, and this 
Court held that thé decision in Bajrangi 
Stngh’s case (1) covered only alienations for 
consideration with the consent of reversioners, 
and not cases of gifts or transfers without 
consideration with sush consent. The point 
which is now before us, that is, the surrender 
by a Hindu widow of the wholeof her hus- 
band’s estate in favour of the presumptive 
reversioners did not arise for decision in 
any of the cases to which our attention 
has been called. On the contrary, there 
are many caseg in which: the: transfer by 
a widow of her husband’s estate to the next 
reversioner has been upheld. The case 
reported as Bhupal Ram v. Lachma Kuar (3) 
is a case where a widow transferred the estate 
to her own daughter who was the next in the 
line of succession to herself. There have 
been several other cases in which the principle 
has been adopted without any hesitation 
whatsoever. In the present case it is 
moreover the whole estate which has been 
surrendered and not à portion of the estate. 
In our opinion the law on the question has 
been finally settled and requires no further 
discussion. The decision of the Court below 
is correct and the appeal, therefore, fails and 
is dismissed with costs, including fees on the 
higher scale. We allow no costs for the 
objection. 

Appeal dismissed, 


(2) 5 Ind. Cas. 270; ka 176; TA. L.J, 121. 
(3) 11 A. 253; A. W. 


(x. 8.) 589, 
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MADRAS HIGH COURT. 
Seconp Civin APPrAL No. 1379 or 1915, 
February 6, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr, Justice Spencer. 

APPAN PATRACHARIAR—P tatntirr— 
pitas 


Vy. S. SRINIVASACHARIAR AND OTHERS — - 


Devenpants Nos. 1 To 5——RESPONDENTS. 
_ Hindu Law—Ancestral property-~ Will—-Dispositions 
in favour of female members, validity of. 

The father ina joint and undivided Hindu family 
can, with the consent of his adult son and with the 
consent of his relations who are interested in a 
minor son of his, make.valid provisions by Will in 
favour of the female members of his family, provided 


, the said provisions are reasonable in extent and 


value. [p. 120, col. 1.] ‘ 

A disposition by Will of ancestral property may, 
in certain circumstances, stand on the same foot- 
ing as a disposition by deed inter vivos provided the 
consent of the party to be affected is obtained. 
[p. 121, col. 1.] 

Second appeal against the decree of the 
Court of the Temporary‘Subordinate Judge, 
Trichinopoly, in Appeals Suits Nos. 266 
and 320 of 1914, preferred against 
that .of the Additional District ` Munsif, 
Trichinopoly, in Original Suit No. 49 of 
1914 (Original Suit No. 207 of 1912 on the 
file of the Principal District Munsif, 
Trichinopoly). 

Mr, G. S. Ramachandra Atyar, for the 
Appellant. ; 
~ Messrs. T, R. Venkatarama Sastri and 
M. 9. Vythinatha Atyar, for the Respondents. 

JUDGMENT. 

Sapasiva Alvar, J.—The plaintiff is the 
appellant. He purchased the plaint lands in 
December 1909 from the Ist defendant, . 
The lst defendant had a minor step-brother 
who is the 2nd defendant and also an 


uterine sister, the 3rd defendant. The lst 
, and the 3rd defendants’ mother was the 
predeceased first wife of one Srini- 


vasachariar who died on the 14th November 
Within a fortnight before his death 
and on the lst November 1908 (when he 
was ou his deathbed and with the knowledge 
that his . dissolution was not far off) he 
executed the Will Exhibit V (a), by whioh 
he gave the properties mentioned in the 
schedule A attached fo the Will to his 
eldest son, the Ist defendant, gave the pro- 
perties mentioned in the schedule B to his 
minor son, the 2nd defendant, antl the land - 
mentioned in the C schedule to his daughter, 
+ 


“a 
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the 3rd defendant, besides making some 
other provisions. It is not denied that 
relatively to the A and the B schedule pro- 
perties bequeathed to the two sons, the C 
schedule, property left to the daughter is 


one of small value and it would not be an 


unreasonably large gift to be made by a 
very well-to-do father to his only daughter, 
though he has two undiyided sons. It is 
further found that the Ist defendant, the 
elder of the two sons who was a major 
at the time of the Will, consented to this 
provision being made in favour of his sister 
and attested the Will and that the 2nd 
defendant’s mother, the testator’s second wife, 
also consented, 


Within a year of the testator’s death, 
however, the widow acting as the guardian 
of her minor son (the 2nd defendant) re- 
pudiated in one respect the validity of the 
very fair testamentary arrangements made 
by her husband and while willing that the 
A schedule properties which were given to 
her step-son, the Ist defendant, for his 
share by her husband should be his and 
that the B schedule properties given to 
her son, the 2nd defendant, should belong 
to the said son absolutely, grudged the 
gift of the C schedule properties to her 
step-daughter, the 8rd defendant. There- 
upon on the 8rd November 1909, the Ist 
defendant and the step-mother acting as 
guardian of the 2nd defendant executed 
the agreement Hxhibit K, by which the C 
schedule properties were- arranged to be sold 
and converted to cash and the sale proceeds 
divided equally between the two sons. It 
was in pursuance of this agreement that the 
Ist defendant sold the properties to the 
plaintiff in December 1909 under Exhibit A. 

The lower Appellate Court held that 
though the properties dealt with under the 
Will Exhibit V (a) were ancestral properties 
in which the two sons of the testator owned 
interests by birth, a reasonable gift sould 
be made by the father in favour of his only 
daughter so as to bind his sons and that 
such a gift, even though made by Will, would 
be binding on the sons if they consented to 
it. It also held that the lst defendant hay- 
ing consented to the dispositions in the Will 
was bound thereby, and that the 2nd 
defendant though a minor at the time was 
alsg bound as consent could be given on 
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his behalf by his mother in his interests 
and such consent was given. On these 
findings it held that the 8rd defendant 
became the sole owner of the C schedule 
properties, that is, the’ plaint lands by the 
testamentary gift and that the plaintiff 
purchased nothing bub a bag of wind under 
the. sale-deed Exhibit A. The lower 
Appellate Court accordingly dismissed the 
plaintiff’s suit with the costs of the defend- 
ants Nos. 2 and 8. : 

The plaintiff’s memorandum of second 
appeal contains 12 grounds, but leaving 
aside the general grounds and those which 
relate to the binding nature of the plaintiff's 
sale-deed on the 2nd defendant and those 
which relate to questions of fact, those 
which attack the legal validity of the 8rd 
defendant’s title as claimed under the Will 
Exhibit V (a) may be shortly stated thus:-— 

. (1) “The Will can only operate from the 
date of the death of the testator at which 
time all the properties would pass to the 
two sons by right of survivorship, being 
ancestral property.” 

(2) “It is not within the scope and powers 
of the guardian of a minor son to consent 
to the giving of property by a father to a 
third person.” 

(3) “The said consent is also inoperative 
as it was given by a person who was not the 
guardian at the time, when she so coon- 
sented.” 

(4) “The authorities relied upon by the 
Subordinate Judge are clearly distinguishable 
and they only refer te gifts inter vivos and 
not to testamentary dispositions.” 


Besides these 4 grounds, Mr, G. S. Rama- 
chandra Aiyar who appeared for the appel- 
lant raised a new contention before us that 
the document Exhibit V (a) was not a Will 
but was a settlement ¿nter vivos and as it was 
not registered, it was wholly inoperative and 
invalid. But this contention was not raised 
in the lower Courts and not even in the 
grounds of the second appeal memorandum 
and I must decline to allow it to be raised 
at this stage. 

As regards the 2nd and 3rd grounds, I 
agree with Mr. Ramachandra Aiyar that the 
2nd defendant’s mother was not the legal 
guardian of the 2nd defendant so long as 
his father was alive, His consent, therefore, 
to the testamentary dispositions under 
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Exhibit V (a) caunot give legal validity to 
the Will, but can only be an item of the 
evidence proving that the dispositions under 
the Will were in the nature of a fair family 
settlement to take effect after the death 
of the testator and were intended to avoid 
disputes and litigation and to promote peace. 
Of course the father himself as guardian of 
his son could act in his son’s interest. 

1 skall now consider the first and the 
fourth contentions’which may be dealt with 
together. IJ think that, on the authorities, 
the father in a joint and undivided family 
can, with the consent of his adult son and 
with the consent of his relations who are 
interested in a minor son of his, make valid 
provisions by Will in favour of the female 
membersof his family provided the said 
provisions are reasonable in extent and 
value, I shall refer only 'to a few cases. 


The first and the mest important case 
is the Privy Council decision in Brijraj Singh 
v. Sheodan Singh (1). The following sentence 
occurs in the judgment of their Lordships 
of the Privy Council at page 346: “But 
the property was ancestral and therefore 
Rao Balwant Singh, although head of the 
family, bad no right to make a partition 
by Will of that property among the various 
members of the family except with their 
consent,” The words | have italicised afford, 
in my ‘opinion, clear iudication of their 
Lordships’ view that with “their” consent, 
(that is, the’ consent of other members of 
“the family) a disposition of property by Will 
by the managing member would be binding 
on them after his death. No doubt, the 
observation is an obiter dictum, as their Lord- 
ships found in tbat case that the document 
called “Wil” was really a disposition 
anter vivos, but I think that the dictum which 
was so clearly laid down is binding on 
this Court especially as, in my opinion, 
there is nothing in the Hindu Shastras 
opposed to the above dictum, which (if I may 
say so with respect) is eminently just and 
equitable. 

In Kudutamma v. Narasimhacharyulu (2) 
it was held that á Hindu brother who is 


(1) 19 Ind, Cas. 826; 35 A. 237; 17 C. W. N. 949; 
(1918) M. W. N. 616; 11 A. L.J. 698; 14 M. L. T. 
11; 18 ©. L. J. 57; 15 Bom. L. R. 652; 26 M. L. J, 
188 40 IL A. 161 (P. O.). 

(2) 17 N Pr J. 628; 5 M. q, T: 40, 
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the managing member of a joint Hindu 
family would not be acting in excess of 
his powers a8 such, in giving away a 
reasonable portion of the joint family pro- 
perty to his sisters who, though married 
in their father’s lifetime, were left, for 
some reason or other, without a marriage’ 
portion. 

In Anivilla Suydararamayya v. Cherla 
Sitaxma (3) it was held that a gift 
of 8 acres of ancestral land by a Hindu 
father to his daughter after marriage when 
the family was possessed of 200 acres of 
land was valid against his adulf sons even 
without their consent, 

I shall next consider the case of Aruna- 
challa Pillai v. Sampurna Thachi (4) which, 
in my opinion, is a very strong case. 
There the undivided paternal grandfather 
of a minor gave a portion of the family 
property (about 30 per cent. in value of 
the whole) to his third wife and daughters. 
with the consent of his only grandson’s 
widowed mother. It -was held that the 
gift was binding upon the grandson. The 
learned Judges say: “It is clear that it 
was open to the grandfather, if he had 
chosen and without any one’s consent, to 
effect a partition and leave the whole of 
his half share to his third wife and her 
daughters and it was, in our opinion, clearly 
for the benefit of the minor for his guardians 
to avoid an eventuality so injurious to his 
interests . by consenting to the alienations 
effected by Exhibit I.” In the present case 
also, the testator could have separated 
from his two sons and taken one-third 
share as his separate share and given 
it away to his daughter, the 83rd defend-- 
ant. This would have been muoh more to 
the detriment of the 2nd defendant than’ 
tbe provision made in the Will, by which 
he got half of the whole ancestral pro-- 
perties except the C schedule properties. 
In the present case, the testator could 
have made a gift of the © schedule pro- 
perties validly to his daughter and effect- 
ed a partition between his two sons dur- 
ing his lifetime. But with the consent 
of his major son and with the consent 
of his minor son’s mother, and in what 


(3) 10 Ind. Cas. 56; 21 M. L. J. 695;9 M. L. T. rae 
(1911) 1 M. W. N. 422; 35 M. 628. p 
(4) 26 Ind. Oas. 208; 27 M, L. J. 486, m 
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he himself, as the guardian of his minor 
son, considered to be in the interests of 
his said son, be made a gift by Will to 
take effect after his death, instead of by 
a deed to come into effect at once. I 
think that on the logical application of 
the principles laid down in the cases I 
have referred to above and seeing that 
their Lordships of the Privy Council treat- 
ed the disposition by Will in certain circum- 
stances, though of ancestral property, as 
standing on the same footing as disposi- 
tions by deed inter vivos, provided the cov- 
sent of the parties to be affected is ob- 
tained, the family settlement made by the 
Will Exhibit V (a) in this case ought to be 
upheld. In the result the sesond appeal 
will be dismissed with costs, 


SPENCER, J.—I concur, 


Appeal dismissed, 
V. R. P. 


ALLAHABAD HIGH COURT. 
Seconp Cryin Apress No. 1072 or 1915, 
March 16, 1917. 
Present:—Mr, Justice Tudball and 
Mr. Justice Rafique. 

KHEDU RAI—Pratnriry—APPELLANT 

, VETSUS 
SHEOPARSAN RAI AND OTHEBS— 


DEFENDANTS— RESPONDENTS, 

Morigaye—Redemption suit--Compromise, non-regis- 
tralion of, effect of —Registration Act (VIII of 1871), s. 
49 —Mortgagee, possession of, under compromise— 
Adve? se possession, 

By an unregistered deed of compromise a 
mortgagor and mortgagee consented to the complete 
transfer of the equity of redemption to the latter. 
The mortgagee took possession of the property in 
pursuance of the compromise and both parties acted 
upon it for nearly forty years: 

Held, that the possession of the mortgagee since 
the compromise was adverse tothe mortgagor and 
his heirs. [p. 122, col. 2.] 


Second appeal from the decision of the 
District Judge, Azamgarh, dated the Ist 
May 1915. 

Mr. M. L. Agarwala, for the Appellant. 

The Hon’ble Dr. Taj Bahadur Sapru and 
Dr, Surendro Nath Sen, for the Respond- 
ents. ~ 


° JUSGNENT.—This is a second appeal 
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preferred by the plaintiff in a suit brought 
for redemption of certain property. The 
plaintiff Khedu Rai is the heir of one Zalim 
Rai. In the year 1869, Zalim Rai mort- 
gaged the property in snit to the predeces- 
sors-in-title of the present defendants first 
party. In the year 1876 a dispnte arose 
between the mortgagor and the mortgagees 
and a case arose in the Revenue Courts 
in respect to the entry of names in the 
Record of Rights. We are informed that 
a grove had actually been sold by the 
mortgagees to the predecessors-in-title of 
the defendants second party. The dispute 
in the Revenue Court resulted in a eom- 
promise in which Zalim Rai gave up all 
his equity of redemption in the property. 
The mortgagees agreed to certain property 
being held by Zalim Rai and his wife as 
long as either of them should live, it, on 
their death, reverting to the mort gagees. 
The compromise was not registered. Entries 
were made inthe Government record accord: 
ingly and from that date the mortgagees 
were recorded as the full owners of the 
property. The mortgage was one by condi- 
tional sale. From that time onwards the 
mortgagees have always been recorded as 
owners of the property and they dealt with 
if as such. In the year 1900 and again 
in 1904 the defendants first party trans- 
ferred various portions of the property to 
the defendants second party. In the year 
1908, a co-sharer in the village named 
Mahabir Rai applied for partition of his 
own share in the mahal. The defendants 
first party, on the 26th of January 1909, 
applied for partition of part of the pro- 
perty which is now in dispute, and the 
defendants second party applied for parti- 
tion of the rest of the property which is 
now in dispute. On the 19th of August 
1209, the present plaintiff Khedu Rai, 
who is the heir of Zalim Rai, applied for 
partition of his own share in the village 
and in his application laid no claim what- 
soever to the property now in dispute, as 
a mortgagor. The partition was completed 
on the 20th of October 1910, and came 
into force on the Ist of July 1911. In 
1912, the plaintiff brought the present suit 


for redemption of the mortgage: The 
Courts below have dismissed the suit. The 
plaintiff appeals, 

6 » 


“0f the compromise; 
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The first point urged on his behalf before 
us was that the compromise of 1876, being 
unregistered, conveyed no title, and under sec- 


tion 49 of the Registration Act, VILI of 1871, . 


it could not be taken as evidence of any 
transfer of property. It is urged that 
there was no transfer of the equity of redemp- 
tion; that the mortgagees cannot, by 
asserting adverse possession, change the 
nature of their possession, and, therefore, 
the plaintiff is entitled to redeem. On be- 
half of the respondents, however, it Is 
pointed ont that though the document was 
not registered, the parties had acted upon 
the transaction from the year 1876 up to 
the date of the present suit; that the 
nature of the mortgagees’ possession has 
been changed with effect from the date 
that the defendants 
first party have transferred portions of the 
property, and that the defendants’ possession 
has really been adverse to that of the 
plaintiff or his predecessor-in-title, Re- 
Hance is placed upon the decision of their 
Lordships of the Privy Council in Mahomed 
Musa y. Aghore Kumar Ganguli (1) and our 
attention has also been called to the decision 
in Usuman Khan v. Nagalla Dasanna (2). It 
will be noted that the transaction of 1876 
took place at a period prior to the soming 
into force of the Transfer of Property Act 
of 1882. It is true that the Registration 
Act was then in force, but it seems to us 
that this was not a case of the mortgagee 
merely setting up adverse possession with- 
out any acton the part of the mortgagor 
in the matter. In other words, the 
present case is not of mere unilateral 
action by the mortgagee. Both -parties 
consented to the complete transfer of the 
equity of redemption to the mortgagees 
and both parties have acted upon it for 
very nearly forty years. The case is very 
similar indeed to the sase reported as 
Usman Khan vy. Dasanna (2). We think the 
principle of that decision and also of the 
decision in Mahomed Musa v. Aghore 


(1) 28 Ind, Cas. 930; 42 C. 801; 17 Bom. L. R. 420; 
21 C. L. J. 231; 28 M. L. J. 548; 19 C. W. N. 250; 13 A. 
L, J. 229;.17 M, L. T. 148; 2 L. W. 258; (1915) M. W. 
N, 621; 42 I. A. 1 (P. CO). 

(2) 16 Ind. Cas. 694; 12 M. L. T. 330; 23 M. L.J. 
360; (1912) M, W. N. 995; 37 M, 645. 
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Kumar Ganguli (1) is applicable to the present 
case, and we hold that the defendants 
have held possession of this property 
since the year 1876 as owners adversely 
to the mortgagor and his heirs. We do 
not think it necessary to go into the 
other point which has been raised in the 
appeal. The appeal fails and is, therefore, 
dismissed with costs, including in this 
Court fees on the higher scale. 
Appeal dismissed, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civit APPrAL No. 36 of 1914. 
September 21, 1916. 
Present:—-Mr. Hayward, J. C , and 
Mr. Crouch, A. J. O. 

Musammat HALIMA—-PLAINTIFF— APPELLANT 
versus 
MATHRADAS RAMCHAND AND OTHEES—- 


DEFENDANTS— RESPONDENTS, 

Provincial Insolvency Act (III of 1907), ss. 16, cl. 
(2) (b), 22— Receiver, suit against by third person— Leave 
of Court, whether necessary. 

There isno general rule of law making it necessary 
for a plaintiff to obtain leave of the Insolvency Court 
before suing the Receiverin insolvency. [p. 128, col. 1.] 

A plaintiff who is not a creditor but a third person 
claiming adversely.ta the insolvent is not affected by 
the provisions of section 16, clause (2) (b), of the Pro- 
vincial Insolvency Act, and is not, therefore, bound 
to obtain leave of the Court before suing the 
Receiver. [p. 128, col. 2.] 

Section 22 of the Provincial Insolveucy Act does 
notin any way prohibit the enforcement of rights 
by suit without the leave of the Court. [p. 128 col. 2.) 


Mr, Hirdaram Mewaram, for the Appellant. 
Mr. Motiram Ramchand, for the Respond- 
ents. 


JUDGMENT. 


HAYWARD, J. C.— The plaintif sued for 
declaration of ownership of certain property 
in her possession as against the defend- 
ants Nos. 1 and 2, who were Receivers 
in insolvency. The first Class Sub-Judge, 
Hyderabad, dismissed the suit on the ground 
that. it could not be brought without the 
prior leave of the Insolvency Court. The 
District Judge of Hyderabad, on first appeal, 
confirmed this decision, also” bolding that | 
no suit would lie against the Receivers in 
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insolyeney without the prior leave of the 
Insolvency Court. This second appeal has 
been brought to obtain a reversal of this 
decision and the trial of the suit on the 
merits by the lower Courts. 

It appears to me that there has in this 
case been some? misapprehension as to the 
rule regarding prior leave for a suié against 
a Receiver. There is an old rule of the 
common law that no suit may be brought 
against a Receiver appointed in a suit without 
leave of the Trying Court. But even that 
rule is limited to a case where the claimant 
is not in possession of the property and 
where actual possession has been taken 
by the Receiver. The rule and the 


| authorities upon which it is based will be 


. the case of Naginlal 


e 


found in paragraph 709 of Volume 24 of 
Halsbury’s Laws of England. It is that 
rule which was apparently applied by the 
Madras High Court in 1903 in the case 
of Kamatchi Ammal v. Sundaram Ayyar (1). 
That also must, no doubt, have been the 
rule which was referred to in general terms 
by the single Judge of the Caloutta High 
Court, who « decided the case of Pramatha 
Nath Gangooly v. Khetra Nath Banerjee 
(2). But it must be observed that both 
those cases were cases of Receivers appointed 
in suits under the Civil Procedure Code, 
There would appear to be no authority 
for holding that that rule, which has been 
applied to Receivers in suits who are merely 
officers appointed to hold the property on 
behalf of the Court, has also been applied 
to Receivers in insolvency or, as they are 
otherwise termed, Official Assignees in 
insolvency in whom the property is actually 
vested under the Insolyency Act. That, no 
doubt, would explain why no reference 
whatever was made to the necessity of 
obtaining the leave of the Court in the 
case in which it was held that the common 
law right to sue the Official Assignee 
was not taken away by the provision 
enabling a person aggrieved by any act of 
the Official Assignee.to bring the matter 
before the Insolyency Court. That was 
v., Official Assignee 
(3) decided by the Bench of the Bombay 


(1) 26 M. 492, 

(2) 32 ©. 270; 9 C. W. N, 247. 
1) 12 Ind. Cas, 391; 13 Bom. L: R. 900; 35 B. 
413. 
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High Court. But that there is no such 
rule applicable to Receivers in insolvency 


or in other words to Official Assignees in 
insolvency has been expressly stated in 
the case of Ramalinga Chetty v. Ananthachariur 
(4) by the Madras High Court. It appears, 
therefore, fo me that there was no nesessity 
in this case to obtain leave before suit 
under any general rule and the appellant, 
not being a creditor but being a third 
person claiming adversely to the insolvents, 
was nof affected by the special provisions 
of the Pro- 
vincial Insolvency Act of 1907. And though 
affected by the provisions of section 22 
that section contains no special provisions 


prohibiting the enforcement of rights by 
suit without the leave of the Court. 
We ought, in my opinion, for these 


reasons to reverse the decisions of the 
lower Courts and to remand the case for 
trial upon the merits under Order XLI, 
rule 23, Civil Procedure Code. 

Costs to be costs in the cause. 

Croocs, A. J. C.-~Plaintiff is in possession 
of a house which the Official Receiver ina 
certain insolvency claims to be a portion 
of the estate vested in him. The plaintiff 
has, prima facie, a right of suit under section 
42 of the Specific Relief Act to obtain a 
declaration that she is entitled to such 
property, unless it can be shown that such 
right is either expressly or impliedly barred 
by some rule of law. The view of the 
lower Court is that such a rule exists. The 
authority cited is reported as Kamatchi 
Ammal v. Sundaram Ayyar (1). The theory 
there put forward is that the Receiver is 
an Officer of the Court and that any party 
aggrieved by his conduct should seek redress 
against him in the proceedings in which 
he was appointed, and that no separate 
proceedings can be taken against him, either 
in that Court or elsewhere, without the 
leave of the Court under whose authority 
the Receiver was anting, On consulting 
the authorities upon which the lower Court 
Judge relied we find that the decision rests 
ultimately on an English rule of procedure, 
Now, if any citizen of the Province of Sind 


_ desires to know what isthe law of insolyenay 


(4) 18 Ind. Cas. 722; 24 M, D. J. 350; (191 
W. N. 267; 13 M. L, T. 803, oe 
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in this province and whether or not his 
right of suit in any particular case is barred 
by such law, he is entitled to consult the 
Provincial Insolvency Act, III of 1907, 
which was framed for the express purpose 
of consolidating and amending the law 
relating to insolvency in British India as 
administered by Courts having jurisdiction 
outside the Presidency Towns. Now the 
only section in this Act which can conceivably 
limit plaintiffs right of suit is section 22. 
This section does not expressly bar the 
suit, and I fully agree with the Judges 
who decided the case reported as Bat 
Samrat vy. Sardarsang Hamabhat (5) that its 
terms are not such as to justify the view 
that the right of suit is impliedly barred. 
In my opinion it is always dangerous for 
any Indian Court to apply an English 
common law rule of procedure, unless 
such rule has been expressly adopted 
and the present case offers an instruc- 
tive illustration of the danger of doing so. 
The rule relied on seems never to have been 
limited by strict definition, and both the 
scope and the limits of its application are 
open to question. 

1 am, therefore, of opinion that the right 
of suit in this case is not barred and I 
remand the case as suggested by the learned 
Judicial Commissioner. 

Appeal allowed; Case remanded. 


(5) 12 Ind, Cas. 381; 13 Bom. L, R. 906. 





ALLAHABAD HIGH COURT. 
First APPEAL From ORDER No, 98 or 1916. 
January 30, 1917. 

Present: —Mr. Justice Piggott and 
Mr Justice Walsh. 

Musammat NARAIN DEI— 
APPLICANT—~APPELLANT 
VETEUS 
Musammiat PARMESHARI AND OTHERB—- 
Opposits Partizs—RssPONvENTS. 

Successton Certificate Act (VII of 1889) -~ Succession 

certificate, application for, rejection of—Review — Appeal, 
whether les. 
. No appeal lies against an order rejecting an appli- 
cation for review of an order granting a succession 
certificate. But an appeal will lie from an order 
rejecting an application for the grant of a succession 
certificate. [p. 126, cols. 1 & 2.] 


First appeoa} agaiust the decision of the 
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District Judge, Moradabad, dated the Sth 
December 1915, 
Mr. Radha Kant Malaviya (for Mr Rama 
Kant Malaviya), for the Applicant. 
‘The Hon’ble Dr. Tei Bahadur Sapru, 
for the Opposite Parties. 


JUDGMENT. 

Piccotrt, J.— This is an appeal from 
an order passed under the Succession Certi- 
ficate Act. It arises under the following 
circumstances :—The applicant, the aprel- 
lant before this Court, is the widow of one 


‘ Umrao Singh. She applied to the District 


Judge for a certificate entitling her to 
collect the debts of her late husband, to 
the amount of Rs. 1,246-11-0. The application 
was opposed by certain persons, the re- 
spondents now before us, who claim te be 
interested as reversioners in the estate of 
Umrao Singh. The District Judge decided 
in favour of the present appellant, but 
held that the succession certificate should 
be granted only subject to her furnishing 
security for the amount of the debts specified 
in her application. He fixed the amount at 
Rs. 1,250, and we think it is worthwhile 
to notice this point, because it would seem 
that, by some copyist’s error, the lady was 
left under the impression that she was order- 
ed to farnish security to the amount of 
Rs. 1,750. Some months later the present 
appellant applied to the District Judge, 
the successor-in-office of the Judge who 
had originally passed theorder, asking him 
to grant her a certificate without any 
condition as to security, the reason alleged 
being that she was not in a position to 
furnish security. Thereupon an order was 
passed on the 8th of December 1915, to. 
the effect that the learned Judge refused 
to reconsider his predecessor’s order. The 
appeal is against this order of the 8th 
December 1915. 

A preliminary objection is taken before ' 
us that no appeal lies and we have 
come to the conclusion, although not with- 
ont some reluctance, that this objec- 
tion must prevail. The question we have 
to consider is altogether distinct from 
the question: whether an appeal could have 
been prosecuted by either party against 
the original order of July the 30th, 1915, 
granting a certificate scabject to condjtions. « 
Accordiug to the existing state of authorities e 


‘ing to the view of the law 
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in this Court, such an appeal would not lie, 
wide Nannhu Mal v. Gulabo (1) and the 
cases therein cited. Onur attention has been 
drawn to alater decision cf this Court in 
Gaurt Dutt v. Musammat Maikia (2) ques- 
tioning the correctness of the older rulings, 
though not dissenting from them. If the 
question had come before us in a pure 
form, namely, whether this lady had or 
had not a right of appeal from the order 
of the 80th July 1915, we might have 
felt disposed to see whether the older deci- 
sions of this Court could not be re-consider- 
ed. The lady, however, has submitted to 
the existing current of authority in this 
Court and has refrained from appealing 
from this order of the 30th July 1915. 
We must, therefore, ascept the position that 
that order was not appealable, or, at any 
rate, has not been appealed against. The 
order of the 8th of Desember, as it standa, 
is merely an order rejecting what the 
learned Judge took to be an application 
for review of the order of the 30th July 
1915. From this order, as it stands, it is 
quite clear that no appeal lies. The only 
question, which could be argued and which 
has been argued before us, was whether 
we could treat this latter order as being 
in substance cne refusing a certificate in 
favour of the present appellant. We are 
afraid under the circumstances stated that 
it is impossible for us to do this. If the 
appellant wished to obtain from the District 
Judge an appealable order, in accordance 
with the view of the law taken in Nannhu 
Mal v. Gulabo (1), she should have moved 
the District Judge, upon her representation 
that she was unable to furnish security, 
to pass an order finally disposing of her 
application for the certificate. Such an 
order, in the circumstances, if the District 
Judge had refused to review his predeces- 
sor’s order, would have to be an order 
rejecting this lady’s application for the 
certificate, and from such an order, accord- 
hitherto 
accepted in this Court, an appeal would lie. 
It may be that it is not too late even 
now for the appellant to adopt this course. 
For the reasons stated, we dismiss this 
appeal with costs including fees on the 
higher scale. l 


(1) 26 A. 173; A. W. N. (1803) 226 
(2) 2 A. Ta ‘J, 606, 
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WALSH, J.—I agree. I think the whole 
thing is a lamentable exhibition of the 
results which may acerue to parties of a 
misunderstanding and an attempt to fight 
about the form instead of the substance. 
The whole point in the ease is as to who 
should collect the debts of the deceased 
man, and there is no question between the 
parties, such as arises in a suit, which need 
have led to several months being spent upon 
an idle discussion of this kind. There 
seems to have been a misunderstanding. 
Mr. Malaviya tells us, and I see no reason 
to doubt him, that the intention was to 
get an order from the District Judge on 
the Sth of December 1915, refusing a 
certificate without furnishing security. For 
some reason, which has not hitherto 
been explained, there wasan order on that 
application which is dated the 4th of May. 
It is quite clear from the order which 
was drawn up that the learned Judge 
treated the application as one to review or 
modify the previous order. Whether it 
was that owing to the time which had 
elapsed when the formal order came to be 
drawn up what had really happened was 
forgotten and the formal order does not 
represent the real result, or whether it 
was due to the fact that the learned 
gentleman representing the appellant did 
not make himself clear io the learned 
Judge of the Court below, it is impossible 
for us to say that itis an order refusing 
a certificate. It is not such an order. It 
is an order refusing to entertain an appli- 
dation to review or modify the previous 
order. Therefore we cannot deal with it as 
something which it ia not, Ib seems to 
us, however, that there is no obstacle to 
the applicant, the appellant before us, taking 
immediate steps to make a fresh application 
to the District Judge, and if possible sup- 
ported by an affidavit, for grant of an 
unconditional certificate, or in the alternative 
for a certificate on such terms as the Judge 
thinks right. And if she is advised to appeal 
against the order made on such fresh appli- 
cation, speaking for myself, if I am satisfied 
that unless this Court makes some order 
to accelerate the hearing of the appeal, 
some of the debts will become statute- 
barred, I shonld be prepared to accelerate 
the appeal to prevent such “result, That 
seems to be required in the interest of 
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the parties themselves and reasonable as 
against the debtors who owe the money. 
Appeal rejected, 


MADRAS HIGH COURT. 
Seconp Civit APPEALS Nos. 8385-.anp 1349 
or 1915. 

January 24, 1917. 
Present:-—-Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

P. V. NAGANATHA SASTRI—Ptarntire 
— APPELLANT INS. A. No, 835 or 1915 AND 
RESPONDENT IN S. A. No. 1849 or 1915 

VEYEUS 


N. P. SUBRAMANIA IY ER— DEFENDANT 
-RESPONDENT INS A. No. 835 or 1915 AND 
APPELLANT IN S. A. No. 1849 or 1915. 


Defamation —Inbellous statements in document—- 
Innuendo — Party defamed, question as to—Fair comment 
— Justification —Damages, quantum of—Pindings by 
Court— Questions of fact--Appeal, second—High Court, 
interference by—Civil Procedure Code {Act V of 1908), 
s. 100—Legal Practitioners, duty of, in accepting pro. 
fessional engagements, 

The question whether the whole or part of an alleged 
defamatory writing would be construed by an ordinary 
reader to refer toa particular person is a question of 
fact which, in English Courts, would be left to a Jury, 
and where the Jury arrives at its verdict on this 
particular point through a misconstruction of the 
writing readas a whole or through other circum- 
stances appearing in the case, that verdict is a verdict 
upon a question of fact. [p. 126, col. 2.) 

The questions of justification, fair comment, bona 
fides and quantum of damages, in an action for 
defamation, are also all questions of fact. [p. 128, 
col, 1.] 

Though it is a question for the Judge to say 
whether if certain facts were proved they would 
‘ amount to justification, yeb it is a question for the 
Jury to say whether an article complained of isa 
fair comment on a matter of public interest. It is 
only where the article is so clearly fair that there can 
be no question of libel on the admitted facts that a 
Judge may stop the oase. [p. 128, cols. 1 & 2.] 

The High Court cannot, in second appeal, interfere 
with a finding on any of the above matters. [p. 127, 
col. 1. 

Per Sadasiva Aiyar, J.—In modern times the tendency 
is to expect from the legal profession a greater 
amount of care and conscience in accepting engage- 
ments than was done in the days of Lord Erskine or 
Lord Brougham. [p. 127, col. 2.] 

The doctrine of penal and exemplary damages is 
due to an illegitimate encroachment on the con- 
siderations of punishment by fine in criminal juris- 
prudence into realms of civil law and such doctrine 
ys not be intfoduced into British India. [p. 128, 
col, 1. 
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Second appeals against the decrees of the 
Court of the Subordinate Judge, Kum- 
bakonam, in Appeal Suits Nos. 165 
and 173 of 1914, preferred against those of 
the District Munsif, Tanjore, in Original 
Suit No. 559 of 1912. 

The Hon’ble Mr. T. Rangachariar, Messrs. 
P. R. Ganapathi Aiyar and K. 8S. Ramabhadra 
Aiyar, for the Appellant in S. A. No. 835 and 
for the Respondent in S. A. No, 1849. 

Mr. Q. S. Ramachandra Atyar, for the Re- 
spondent in S. A. 835 and for the Appellant 
in S. A. No, 1349, ` 

J UDGMENT. | 


Sapasiva Alvar, J.—These two connected 
appeals arise ont of the same. suit brought 
by the plaintiff, a leading Vakil of the 
Tanjore Bar, for the recovery of Rs. 2,000 
for damages for the libel contained in a letter 
sent to the “Madras Standard” by the defend- 
ant and published in that paper on the 22nd 
August 1912. The letter is marked as 
Exhibit A in the case. The District Munsif 
awarded Rs. 500 damages and fall costs. 
Both sides appealed and the learned Sub- 
ordinate Judge on appeal reduced the 
damages to Rs. 10 but awarded full costs 
to the plaintiff in the defendant’s appeal 
and dismissed the plaintiff’s appeal without 
costs. In the defendant’s Second Appeal 
No. 1349 of 1915, Mr. G. S. Ramachandra 
Aiyar argues that only the last eleven lines of 
Exhibit A were intended by him to refer 
to the plaintiff, and that even as regards 
the matter contained in those eleven lines his 
letter amounts to a fair comment made bona 
fide upon the plaintiffs conduct as Vakil 
in potting forward arguments in a particular 


. mode in a case conducted by him and that, 


therefore, he is not Hable, tn law, to the 
plaintiff for such comments. 


1 think the question whether the whole 
of a writing or any part of that writing 
would be construed by an ordinary reader 
to refer to plaintiff is a question of fact 
which in isnglish Courts would be left 
to a Jury, and where the Jury arrives at 
ist verdict on ‘this particular point, through 
a misconstruction of the writing read as a 
whole or through other circumstances ap- 
pearing in the case, that verdict is a verdict 
upon a question of fact. While, therefore, I 
am of opinion that the Subrrdinate Judge in 
arriving at his conclusion that the first 
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portion of the letter, Exhibit A, would not 
be read by anordinary newspaper reader 
as referring to the plaintiff, did so through 
a construction of the letter which according 
to legal canons of construction was wholly 
unjustified, I am unable to hold that his 
finding as to the implication that would be 
put -by an ordinary newspaper reader on 
that portion of the letter A (that is, 
whether it referred to the plaintiff or not), 
is not a question of fact but one of law 
and is, therefore, open to be questioned in 
second appeal. 

As regards the remaining portious (that 
is, the last eleven lines) they clearly accuse 
Mr. Naganatha Sastri of the six faults, 
numbered 1 to 6, in the next previous 
portion and also of sophistry. The de- 
fendant in his own evidence admits that 
Mr, Naganatha Sastri was not guilty, in 
the conduct of the case, of five of the 
above seven faults. If, however, an ordinary 
reader would read the document as charg- 
ing Mr. Naganatha Sastri with these five 
faults also, then the defendant is clear- 
ly guilty of libel. The defendant’s appeal, 
therefore, must be dismissed with costs. 


As regards the plaintiff's second appeal, 


it is valued at Rs. 1,990. I find from 
the Subordinate Judge’s judgment that the 
plaintiff left the question of the quantum 
of damages entirely in the hands of that 
Court. That Court in respect of the defama- 
tory -matter contained in the last eleven 
lines assessed the damages at Rs. 10 and 
in respect of the whole letter (if the 
whole was a libel on plaintiff) at Rs. 100. 
I think, therefore, that the plaintiff's 
appeal on the question of the inadequacy 
of damages should have been confined to 
the difference between the Rs. 100 and the 
Rs. 10, that is, to Rs. 90, I have already 
observed, in considering the defendant’s 
appeal, that the question whether the first 
portion of the letter applied to: plaintiff is a 
question of faot with which I cannot interfere 
in second appeal. The quantum of damages 
ig also a question of fact, The plaintiff’s 
appeal is, therefore, also dismissed with 
costs. : 


In thus confirming the judgment of the 
Snbordieats Judge I should not be under- 
stood as afirming all the observations as 
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to the ethics of the profession contained 
in that judgment. The remark that 
members of the profession have no duty 
to judge of the case for themselves before 
accepting an engagement”, seems to me to 
be too broadly stated. I think the tendency 
in modern times is to expect from the legal 
profession a greater amount of care and 
conscience in accepting engagements and in 
putting forward arguments than was thought 
sufficient in the days of Lerd Erskine or 
Lord Brougham, when the duty of 
practitioners to clients was exalted to such 
an extent as to obscure the duty of the 
practitioner to see that his own delicacy 
of conscience and sense of right is not 
gradually blunted and that his position as 
a promoter of justice anda helper of the 
Court in its administration is not gradually 
made subordinate to his position as a 
mere paid advocate of the claims of others. 


1 shall notice also very shortly two 
points referred to by Mr. T. Rangashariar 
in the course of his argument. He 
referred to the House of Lords’ case in 
Hulton & Co. v. Jones (1) to support his 
position that whether the plaintiff was 
intended or not intended to be attacked, 
the defendant would be hable if an ordinary 
reader would reasonably come to that 
conclusion. Supposing that the English 
Law as developed by the English presedents . 
is to that effect, I do not see why the 
Indian Law should follow suit unless 
the doctrine is in consonance with justice, 
equity and good conscience. I am 
strongly of opinion that the dissenting 
opinion of Lord Justice Fletcher Moulton 
on the question (an opinion which was 
expressed in the same case when it was 
before the Court of Appeal) [see Jones v. 
Hulton & Co. (2)| is much more in con- 
sonance with justice and equity than the 
law as now settled in England on this point. 

The other point mentioned by Mr. 
T. Rangachariar is that penal and 
exemplary damages ought to be awarded 
in such cases as the present. I shall 
content myself with observing that the 


(1) (1910) A. C. 20; 79 I. J. K. B. 198; 101 L. T, 
831; 545. J. 116; 26 T. L. R. 128, 

(2) (1909) 2 K. B. 444 at pp. 458 to 476, 101 L. T, 
330; 26 T. L. R. 597; 78 L. J K. B. 937, © 
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whole doctrine of penal and exemplary 
damages is due to the illegitimate encroach- 
ment of the considerations of punishment by 
fine-in criminal jurisprudence into the realms 
of civil litigation and [ wholly deprecate 
the introduction of such complications of 
the English system into India. I wish to 
remark in conclusion that the plaintiff 
would have been better advised if he had 
treated the whole matter, even in the 
beginning, with indifference (I shall not say 
contempt). At any rate, he should nof, 
in my Opinion, have pursued the matter 
in the Appellate Court after he had 
obtained a judgment in the First Court, 
nor have filed a second appeal in this 
Court after both Courts had desided in 
his favour that the defendant was not justified 
in his attacking the plaintiff, though they 
differed as to whether the whole of the 
letter or only a portion constituted such 
attack. 


' Spencer, J.—I entirely agree with what 
has fallen from my learned brother as to 
the undesirability of this matter having 
formed the subject of a civil action after 
the defendant had tendered an apology. 

. The Subordinate Judge found, as 4 
finding on a question of fact, that only 
the latter part of the newsparer publication 
referred to the plaintiff. 

It has been argued that as the alleged 
libel is contained in a document, it is 
open to ua to interpret this document 
according as we tnink proper. In my 
opinion, if is not the legal construction 
which is to be put on this document that we 
have to consider but what an ordinary 
person would understand by the language 
used, and this is a matter which would be in a 
ease tried with a Jury a question for the Jury 
to deside. Therefore, whether the first part 
of the article referred to the plaintiff or 
not is a queation of fast into which we can- 
not go in second appeal. I am not pre- 
pared to say that, if this matter had come 
before us in first appeal, I should have taken 
the same view as the Subordinate Judge 
has taken. 

Then as to the questions of justification, 
fair comment and bona fides these also are 
questions of fact, and the first Court found 
them against the defendant in paragraphs 
21, 22 and” 24 of its judgment and the 
learned Subordinate Judge agreed with the 
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District Munsif. It has always been held 
that, although it isa question for the Judge 
to say whether if certain facts were proved 
they would amount to justification, yet 
it is a question for the Jury to say whe- 
ther an article complained of is a fair com- 
ment on a matter of public interest. It 
is only where the, article is so clearly 
fair that there can be no question of libel 
on the admitted facts that a Judge may 
stop the case. We must, therefore, accept the 
findings as to fair comment and bona fides. 

The quantum of damages is also a question 
of fact, and even were it otherwise, the cir- 
cumstances of this case do not seem to require 
any interference, 

-I, therefore, agree that both appeals should 
be dismissed with costs. 


Both appeals dismissed. 
V,R.P. 


ALLAHABAD HIGH COURT. 
Seconp Civic ApPerAL No. 1266 or 1914. 
November 13, 1916. 
Present:--Mr, Justice Walsh and 
Mr. Justice Stuart. 

Kuer NEHAL SINGH AND ANOTHER— 
PLainTirrs—— APPELLANTS 

© CETSUS 
Lala SEWA RAM AND OTHERS— DERENDANTS 
— a RESPONDENTS. 

Appeal, second—Findings on issues referred to lower 
Appellate Court—High Court, interference by — Specific 
Relief Act (I of 1877), s. 27 (b)—Specific performance 
—Contract of sale —Notice of sale before wegistration. 

Findings un issues referred to a lower Appellate 
Court in second appeal are just as much findings of 
fact as the findings in the original suit and cannot be 
disturbed by the High Court in second appeal. [p. 
129, co]. 2 } 

Bal Kishen v. Jasoda Kuar, 7 A. 785; A. W. N. 
(1885) 225; 4 Ind. Dec. (N. s.) 908, followed. 

Mubarak Husain v, Bihari, 16 A. 306; A. W, N. 
(1894) 97; 8 Ind. Dec (Nn. s.) 199, distinguished. 

If a defendant to a suit for specific performance, 
has notice of the sale to the plaintiff before the 
registration of his own contract of sale is completed 
he is liable to the plaintiff under section 27 (b) of the 
Speoific Relief Act. [p. 130, col. 1.] 


Second appeal from the 
District Judge, Mainpuri, 
July 1914, 

The Hon’ble Dr. Tej Bahadur Sapru and 
Mr, Kazlash Nath Katju, for the Appellants, e 
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decision of the 
dated the 2nd 
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Messrs. Lakshmi Narain and Girdhari Lal 
Agarwala, for the Respondents, 
JUDGMENT. 


Watsu, J.—This is by no means a simple 
matter, having regard to what has previously 
happened in the history of the case. The 
circumstances out of which the snit arises 
appear in every judgment on the record 
(I think this is the fifth judgment in the 
case), and need not be reiterated. When 
the case was last before my brother Mr. 
Justice Sunder Lal, as he then was, and 
myself, certain issnes were sent down to 
the lower Appellate Court. The result 
of the findings is that the District Judge 
has held that the plaintiff had no contract 
with defendant No. 2 and that defendant 
No. 1 only received notise of a contract, 
if there was one, during the registration 
proceedings. 

Hither of these findings, if they are 
sound, would be fatal to the plaintiff’s case. 

The second is clearly untenable. The 
point is covered by authority, and we have 
no alternative but to hold that the notice 
was sufficient to render defendant No. 1 
liable under section 27, sub-section (b) of 
the Specific Relief Act, if there was a 
contract. The first point raises considerable 
difficulty. At the first hearing in the first 
Court defendant No, 2, whois alleged to 
have made the contract, did not appear to 
dispute it. It would be idle to ignore 
that significant fact. The frst Court held 


that there had been an exeentory contract. 


for. Rs. 2,900 and that Rs. 109 had been 
accepted by defendant No, 2 as part pay- 
ment thereunder. Defendant No. J, who 
succeeded on the question of notice, did 
not challenge this finding when he was 
respondent in appeal, but as he again 
succeeded in the lower Appellate Court 
on the question of notice, this Court in 
referring the issues gave him the opportunity 
to do so at the second hearing. 

_ At the trial of the issues the plaintiff 
set out to support the formation of the 
contract, which hitherto had not been 
seriously - disputed, 
deal of additional evidence tending to show 
prior negotiations as far .back as 1908. 
The learned District Judge, for reasons 
we are quite unable to follow, rejected this 
evjdence and has drawn an inference against 
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the plaintiff for having failed to produce 
it on the former occasion which we think 
is not justifed, as on the former occasion 
there was no dispute. They are, however, 
findings ‘of fact which we are by law 
prohibited from disturbing. It was urged 
by the appellants that the case of Mubarak 
Husain v. Bihari (1) was a decision 
justifying our ignoring the findings. All 
that that case decided was that where in 
second appeal issues have been referred, 
and after they have been decided, the 
case comes back to this Court and another 
Judge thinks that the case could have 
been disposed of and can still be disposed 
of without reference to the issnes which 
have been referred and which need not 
have been referred, he is at liberty to 
decide the case without reference to the 
issues. That is a totally different thing 
from overruling the findings on the issues 
and we must take it to be the law, as 
decided in Bal Kishen v. Jasoda Kuar (2), 
that findings on issues referred to a lower 
Appellate Court in second appeal are just 
ag much findings of fact as the findings 
in the original suit and cannot be disturb- 
ed by this Court in second appeal. 
These findings, however, do not dispose of 
the case. The learned Judge treated the 
case when referred as ves integra. In this 
he was wrong. He entirely ignored, so 
far as anything -in his judgment shows, 


“the evidence and the findings of the first 


Court to which we have already referred. 
He has come to a conelusion that there 
was no contract because he has rejected the 
evidence of 1908, and because defendant 
No. 2 did not authorise the sale-deed 
which was prepared. This was a misdirection 
is quite true that we may 
again refer this part of the case for the 
facts to be found by the lower Appellate 
Court. We think, however, that the case 
has cccupied too much time already and 
that when this Court can it ought, ih the 
interests of the parties, to dispose finally 
of issues which have been left undeter. 
mined by the lower Appellate Court, 
Exercising. our jurisdiction under section 


(1) 16 A. £06; A. W. N. (1894) 97; 8 Ind: Dec, 


(N. 8.) 199. 
(2) 7A. 765; A. W. N, (1885) 225; 4 Ind. Deo, 
(x. s ) 908. . 
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103 we have béen taken thoroughly through 
the evidence upon the record and we are 
satisfied as a fact that having regard to 
the evidence in the first Court and to -the 
surrounding circumstances of the case, the 
plaintiff did agree, and defendant No. 2 
agreed with the plaintiff, for the sale of 
this property for Rs. 2,900 and that Rs. 100 
was paid in part payment of ene purchase- 
money. 


The evidence further shows and this 
point has also been entirely ignored 
by the learned District Judge, that defend- 
ant No. 1 himself, in a “suit in which the 
title to this identical property was in ques- 
tion and when he himself was asserting 
that defendant No. 2 had been as against 
his wife the owner, put the present plaint- 
iff into the box and as part of his, defend- 
ant No. Is own case, attempted to prove 
the very contract which he now denies. 
In our opinion a person is not permitted 
to affirm and disaffirm a transaction when 
it suits his interest so to do, and that 
being apparently what defendant No. 1 is 
seeking to do in this case, we hold on this 
second ground that he is estopped from 
asserting, 28 against the parties to this suit, 
that this contract which -he himself relied 
upon in another snit did“ not exist in fact. 
On “this ground we hold-that the property 
had already been sold on the 19th of 
February to the plaintiff when the contract 
of June was entered into with defendant 
No. 1, and that the defendant “No. 1 had 
notice of such transaction before the registra- 
tion of his own contract was completed, and 
that he is, therefore, liable in this suit to 
the plaintiff under section 27, sub-section 
(b), and that the plaintiff is, therefore, 


entitled to a decree against defendant No. 1 * 


as well as against defendant No. 2 “for 
possession of the property and for an 
order that the sale-deed of the property 
_ in suit be executed by defendants Nos. 1 
apd 2 in favour of the plaintiff. The ap- 
pellant must have his costs here and in 
the Courts below, which will include in 
this Court fees on the higher scale, 
STUART, J.—I concur in the order passed, 


i š Appeal accepted, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT, 

Rent APPEAL No. 50 or 1916. 
April:17, 1917. 
Present:—Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J. CO. 
FATEH BAHADUR KHAN AND ANOTHER—- 
DEFENDANTS—APPELLANTS 
| Versus 
Thakurain JAGRAJ KUNWAR— 
PLAINTIFF—-RESPONDENT. 

Oudh Rent Act (XXII of 1886), sa. 4 (1), 47 (1)— 
Landloré and -tenant—Hjectment—Tenant, re-admis- 
ston of, to portion of previous holding—Enhancement of 
rent, legality of. 

Where a tenant after his ejectment from the 
holding is re-admitted to only a portion of the same at 
an enhanced rent, the enhancement is illegal if it 
exceeds by more than one anna inthe rupee or 
6i per cent. the rent payable by him before his eject- 
ment. [p 1381, col. 1.) 

Appeal against the order of the District 
Judge, Rae Bareli, dated the 18th July 1916, 
modifying that of the: Assistant Collector, 
lst Class, Rae Bareli, gated the 15th May 
1916. 

The Hon’ble 
Appellants. 

Mr. Bri Bhan Chandar, for the Respondent. 


JUDGMENT.—The decision of this 
second rent appeal has been referred to a 
Bench by the order of the Judicial Com- 
missioner, dated the 24th January 1917. 
The facts are very simple. The defendants- 


Mr. Gagah Beg, for the 


. appellants held the land in suit from the 


plaintiff as agricultural tenants together 
with 5 bighas 17 biswas and 3 biswansts ata 
rent of Rs. 89-2-0, On 19th July 1913, the 
plaintiff gave them a lease of the land in 
suit only for Rs. 163-4-6 reducing the area 
of the previous holding by 5 beghas. 17 biswas 
and 3 biswansis. ‘The question for our deci- 
sion is whether the enhancement of rent 
thereby provided can be enforced in view of 
the provisions of sections 4 (1) and 47 (1) 
of Act XXII of 1886. The effect of an 
enhancement, other than an enhancement 
in gadcrdance with the provisions of section 
47, ig discussed in’ a Bench case, Hama 
Nand v. Nadir Ali Khan (1). In "a subse- 
quent decision of the Judicial Commissioner 
sitting alone, Lachhman Singh v. Sarfaraz 
Kunwar (2), it was decided that 


where a tenant who had been eestor fram 
(1) 10. C. 75. 
(2) 33 Ind, Cas. 660; 18 O. O. 36]; 3 O. i, J. 126, 
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his holding was re-admitted to a holding with 
an increased area on an enhanced rental, 
section 47 did not apply. This decision 
does not affect the present case, It is no 
authority for the converse proposition that 
section 47 does not apply to a case where 
a tenant who has been ejected from his 
holding has been re-admitted to a portion 
of- the same holding. Section 47 (1) states: 
“Except in the cases mentioned in sections 
49 and 50” (these sections have no appli- 
cation to the present case), “therent of a 
tenant admitted to the occupation of any 
land, the tenancy of which has determined 
according to the provisions of this Ast, 
shall not exceed by more than one anna in 
the rupee, or six and a quarter per cent., 
the rent payable by- the tenant immediately 
preceding him.” The‘tenancy of the land in 
_ suit had determined according to the provisions 
of this Act, and the only question for our deci- 
sion is whether the words “any land” would 
include a portion of the land in the area of 
the previous holding. The greater includes 
the less, and in our opinion the words “any 
land” must be interpreted as. including a 
portion of the previous holding. 


We, therefore, restore the decree of the 
learned Assistant Collector and set aside 
the decree of the learned District Judge. 
The respondent will pay her own costs and 
those of the appellanta in the Court of i 
District Judge and in this Court. i 

: Decree restored. 


PATNA HIGH COURT. 

First Civi Arerar No. 867 or 1915. 
April 2, 1917. 
Present:—-Mr. Justice Mullick and 
Mr. Justice Atkinson. 
AJODHYA PRASAD—Pramrire— 
APPELLANT 
VE? SUS 
MANOHAR PRASAD anp OTHERS—. 
DEFENDANTS~—RESPONDENTS, 

Hindu Law-—Mitakshara—Joint family—Ancestral 
property——Partition, suit for, by son in father's lifetime, 
avhether maintainable— Partition decree- Minor ums 
represented in suit, whether bound. 

A. suit for partition of ancestral property by a 


Mitakshara son in the lifetime of his father is 
We a, [p. 133, col, 2.] 
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A minor unrepresented in a partition suit, is, in the 
absence of prejudice, bound by the partition decree. 
[p. 184, col, L] 


Appeal from the decision of the Subordi- 
nate Judge, Patna. 

Messrs. Ganesh Dutta Singh, Sivnandan 
Roy and Karunamoy Bose, for the Appellant, 

Rai Tribhuan Nath Sahay and Mr. Dwarka- 
nath Pathak, for the Respondents. 


JUDGMENT.—This appeal arises ont 
of a suit for partition instituted by the 
plaintiff in the Court of the Subordinate 
Judge of Patna in respect of the properties 
enumerated in Schedules I, II and III to the 
plaint. Defendant No. 1 is the father of the 
plaintiff; defendant No. 2 is the brother of the 
plaintiff's father; and defendants Nos. 3 
and 4are the adult sons of the plaintiff's 
father, who have declined to join as 
plaintiffs in this suit. Defendant No. 5 
is the grandson of defendant No. 2. 

Paragraph 19 of the plaint, contains 
prayers for the following reliefs:—~ 

1. That on getting all the properties 
mentioned in Sehedules I, IL and III of 
the plaint partitioned through ani Amin 
Commissioner, the plaintiff's 2-annas out 
of the 16-annas share may be separated 
and “khas” possession thereof be delivered 
to the plaintiff. 

2. That the property mentioned in Schedule 
Il may be given to the defendant No. 2 
and that in Schedule III to the defend- 
ant No. l or an additional share in 
proportion tothe price of those properties 
may be allowed to the plaintiff after 
including it in the share of the defendants 
Nos. 1 and 2. 

3. That the cost of the suit with interest 
may be realised form the contesting defend- 
ants and awarded to the plaintiff. 

4, That such other order as be found 
proper, may be passed in favour of the 
plaintiff. 


No less than 10 issues were framed by 
the learned Judge who tried the suit 
but those material for the purposes of 
this appeal are issues Nos. 6 and. 7. Issue 
No; 6 runs as follows:— What are the 
joint family properties? Has plaintiff omitted 
to mention in the plaint any of the joint 
family properties?” And issue No.7 runs 
as follows: —“Is the plaintiff in joint pos- 
session of the properties in suit with the 


132 


AJODHYA PRASAD V. MANOHAR PRASAD. 


defendant? If not, does his suit for partition 
lie?” 

The learned Judge found that the plain- 
tiff was not entitled to maintain the fuit 
during the lifetime of his fatler. He 
further found that there was no evidence 
that the plaintiff’s interest in the proper- 
ty in suit was being imperilled. He also 
found that even if the suit lay, it was 
incompetent because the property now in 
suit bad been partitioned in a previous 
suit brought before the Court of the 
Subordinate Judge of Meerut in the United 
Provinces. He accordingly dismissed the 
suit, but without costs. The plaintiff 
now {prefers the present appeal before 
us, 

Now, the first question that arises is 
whether upon the plaint as it is framed 
the suit can be said to be a simple suit 
for partition. On behalf of the respond- 
ent it has been strongly.urged that unless 
the plaintiff brings upon the record certain 
persons into whose possession the properties 
mentioned in Schedules II and IIl have passed, 
he cannot proceed with the partition against 
the defendants before us. It appears that 


some of the properties enumerated 
in Schedule II or a share in these 
properties have been sold in exe- 
cution of a decree against defendant 


No. 2;and that the auction-purchasers have 
taken possession. These auction-purchasers 
are not impleaded as defendants in the 
present suit, and it is contended that 
unless the plaintiff brings a properly framed 
suit for the recovery of possession of these 
properties he cannot ask the Court to 
proceed with this partition. 


It also appears that the poperties in 
Schedule III have been alienated by the 
plaintiff's father and are now in the 
possession of third parties. 

It is similarly contended that unless 
these transferees are brought upon ihe 
record and the porperty recovered from 
their possession the partition cannot- pro- 
ceed, 

In my opinion there is considerable force 
in these contentions, The plaint as it 
stands is for partition of tbe properties 
in Schedules I, H and III; and unless the 
persons in possession of these properties 
are impleaded and unless it is decided in 
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their presence that the transfers are invalid 
or not binding upon the plaintiff, the suit as 
a suit for partition is clearly incompetent. 
The plaintiff must bring all the persons in 
possession of the properties which he seeks 
to partition before the Court and the Court 
will then give him the equitable relief 
which he seeks. . 

Mr, Pugh on behalf of the plaintiff. 
appellant recognises this difficulty and 
suggests that we should allow him to 
amend the plaint in the following manner:— 
He requests that clause (1) of paragraph 
19 of the plaint should run as follows:— 

1. That on getting all the properties 
mentionad in Schedule I, save that portion 
of items 5 and 7 of the said schedule which 
remains unsold, partitioned through an Amin 
Commissioner the plaintiff's 2-annas out of 
the 16-annas share may be separated and 
“khas” possession thereof be delivered to 
the plaintiff. 


He next asks that clause (2) of paragraph 
19 may be expunged and the following 
clause be substituted therefor: — 

(2) That an account be taken from defend- 
ant No. 1 in respect of that part of the 
properties which has been sold by defend. 
ant No. 1 since the institution of this 
suit, | 

Ib is necessary to explain that item No. 
15 was the subject-matter of partition 
in the Meerut suit, three-fourths of the 
house which comprised this item falling 
to the share of the, plaintiff’s uncle, defendant 
No. 2, and one-fourth to the share of 
the plaintiff’s father, defendant No. 1. 
Since the institution of the present suit 
defendant No. 1 and defendant No. 2 


have jointly sold the house and the sale- 
proceeds are now in deposit in a bank. 
Defendant No. i is required by the 


plaintiff to account for the plaintiff’s share 
in the one-fourth share of the sale-proceéds 
of the house. 

We think that it is competent to the 
plaintiff in the present suit to take the 
account he seeks. He is not bound to 
ask for the partition of the properties 
which have been alienated. In a parti- 
tion suit the other members of the joint 
family are liable to account for any ex- 
penditure out of the joint family funds 


which bag been incurred for expenses not 
: : 
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legitimate to the purposes of the joint family 
and if, as the plaintiff alleges, there has been 
any misappropriation or wasteon the part 
of the defencants, all the defendants are 
_ liable to account to the plaintiff for the 
same. Therefore, ib seems to me that the 
plaint as amended is in order and the 


plaintiff is competent to prosecute the suit. 


without being required to file the additional 
Court fees which he would have baen 
required to file if a prayer for declaration 
of title and recovery of possession had 
been added to the plaint. In my opinion 
the suit as amended is competent and 
triable as an ordinary partition suit. 


The next question is whether or not the 
suit is at all maintainable during the life- 
time of the plaintifi’s father. The learned 
Vakil for the respondent relies upon 
Rameshwar Prosad Singh y. Lachmi Frosad 
Singh (1). Their Lordships in that case held 
that the plaintiff could maintain a suit for 
partition of ancestral property even when his 
father and grandfather were both alive, if 
they allowed the property to be wasted and 
the plaintiff’s interest therein imperilled. 
Apparently in that case there was evidence 
of waste and the learned Jndge, while 
holding that the suit was maintainable, 
decided on the merits that the plaintiff 
had no right to the property in suit. The 
learned Judges, however, approved of 
the judgment of Mr. Justice Telang in 
Apaji Narhar Kulkarni v. Ramchandra Ravji 
Kulakarni (2), in which that learned Judge 
expressed the opinion, without any qualifica- 
tion whatever that a suit by a Mitakshara 
son for partition was maintainable in the 
lifetime of both the father and the grand- 
father. The same view was taken in 
Subba Ayyary. Gunasa Ayyur (8). The 
learned Judges of the Madras High Court 
in this case made the following observation: 
“We should have considered ourselves con. 
eluded by authority, had. it not been for 
the decision of the majority of the High 
Court at Bombay in dpaji Narhar Kulakarni y. 
Ramchandra Ravji Kulakarni (2). After care- 
fully reading the judgments in that case 


(1) 31C. 111; 7 C. W. N. 688. 
e(2) 16 R. 29; 8 Ind. Dec. (N. 8.) 497. 
(3) 18 M, 179; 6 Ind. Dec. (n.s.) 474, 
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and comparing them with the Mitakshara 
aud the decision in Nagalinga Mudali v. 
Subbiramaniya Mudali (4), we agree in the 
opinion of Mr, Justice Telaug, who has 
reviewed at length all the authorities on 
the subject and dissented from the conclusion 
arrived at by the majority of the Court.” In 
our dpinion the present case is fully covered 
by this last mentioned authority. 

The Calcutta decision upon which the 
learned Vakil for the respondent relies 
does not go the full length of his con- 
tention; and, in my opinion, that decision 
does not afford any authority for the pro- 
position that the present suit is not maintain- 
able, if the plaintiff is unable to prove 
waste or circumstances showing that his 
interest in the joint family property is 
being imperilled. The suit, therefore, is 
maintainable, 

Then there remains the question whether 
the present suit is incompetent by reason 
of the partition in the Meerut District 
referred to above. It appears that out of 
the fifteen itema enumerated in Schedule 
No, I, items Nos. 1, 2, 3, 4, 6 and 15 
were covered by the decision of the Sub- 
ordinate Judge of Meerut which was ap- 
pealed against to the High Court of Allahabad 
and although Mr. Pagh at first contended 
that in spite of the decision of the Ap- 
pellate Court he was still competent to 
re-open the partition on the ground that 
the partition was mude in his absence, 
he does not press this contention very 


strongly. His argument was that under no 
circumstances could the plaintiff, who 
was a minor daring the partition pro- 
ceedings, be bound by a decree in a 
suit in which his uncle was the 
plaintiff and his father the principal 
defendant. Mr. Pugh points ont that 


the defendant No. 1 in that suit set 
up a claim adverse to that of the plaintiff 
and raised the plea that the properties were 
his own self-acquired properties and not the 
joint family property at all. [t is contended 
that as the interest set up by the defendant 
in that suit was adverse to the interest of the 
plaintiff, he would not have been com- 
petent to act as guardian ad litem for the 
plaintiff in that suit and that, therefore, 


(4) LM. HO. R, 17. x 


134 


AJODHYA PRASAD V. MANOHAR PRASAD, 


the decision in that suit should not in any 
way prejudice the plaintiff's suit. 

- It appears, however, on the authorities 
that the plaintiff, though a minor and 
unrepresented, would, in the absence of 
. prejudice, be bound by the partition decree. 
It has not been shown on the evidence 
recorded by the learned Subordinate Judge 
that the plaintiff was in any way prejudiced. 
It is certainly not necessary that he 


should have been represented in that 
suit. The only circumstance which is 
material is whether or not the results 


were prejudicial to the plaintiff's inter- 
est. 
- Although the plaintiff's father set up in 
that suit a plea that the properties were 
his own self-acquired properties, the Court 
found that they were in fact joint family 
property. The partition, as between plaintifi’s 
uncle on the one hand and plaintiff’s 
father representing the plaintiff’s branch of 
e family on the other, appears to have been 
a fair and equitable partition and is binding 
upon the plaintiff in the present snit, 


Items Nos. J, 2, 8, 4, 6 and 15, therefore, 
cannot be partitioned a second time and the 
present appeal so far as these properties 
are concerned must be dismissed against 
defendants Nos. 2 and 5. 

With regard to property No. 15, as has 
already been mentioned, the plaintiff’s father 
has sold his one-fourth share and the money 
is in deposit in the bank. The plaintiff's 
Share can be easily ascertained and the plain- 
tiffs father will be liable to account to the 
plaintiff for that portion of the sale-proceeds 
which represerts the plaintiff’s share. 

With regard to properties Nos. 7, 8, 9, 10 
11, 12, 18, 14 and 5, it ig admitted that they 
were not covered by the partition proceedings 
in the Meerut District. But then the learned 
Vakil for the respondents urges that these 
properties were the subject-matter of a 
private partition in the year 1883 and that, 
therefore, the present suit in respect of them 
cannot proceed. 

He relies upon an arbitration award as 
evidence of the fact that these properties 
were partitioned by an arbitrator in 1888. 
Now it appears from the judgment of the 
learned Judges of the Allahabad High Court 
in 1913, to which reference has already been 
made, that this arbitration award was gon- 
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sidered and the learned Judges same to the 
conclusion that'so far at least as the proper- 
ties then in suit were concerned, the arbitra- 
tion award did not touch those proper- 
ties and that at the time of the partition . 
proceedings at Meerut they were still joint 
family property and Hable to partition, and 
it is on this basis that the learned Judges 
allowed the partition to proceed. 

It does not appear on a careful perusal of 
the Appellate Court’s judgment that the 
Court definitely fonnd either that the rest of 
the property was joint family property or 
that the alleged partition of 1883 did not 
take place. We find, therefore, that there is 
no bar of res judicata as regards items Nos. 7, 
Q, 9,10, 11, 12, 13, 14 and 5 in the present 
suit and the learned Subordinate Judge 
is in error in holding that these pro- 
perties were partitioned by the Allahabad 
High Court and the present suit is on that 
account incompetent. 

It .will be a question for determination 
whether any of these properties are joint 
family properties or not and that matter will 
have to be gone into in the course of the 
remand which we propose to make. 

: The order, therefore, which we shall make 
is this. The order and decree of the lower 
Court will be set aside, andthe case will be 
remanded for trial with the following 
directions:— 


1. It has been represented to us that the 
mother of the plaintiff is still alive and 
under the Mitakshara Law she is entitled to 
a share in the joint family property. The 
partition cannot and ought not to proceed in 
her absence and we think it desirable that 
she should be broughton the record -as de- 
fendant and that she should be allowed: to file 
a written statement, if she wishes to do so. 
If out of the pleadings in that written 
statement any issue arises which is not 
covered by the issues already framed, a fresh’ 
issue or issues will have to be framed and 
evidence taken thereon. If no other issue 
is framed upon the written statement of the 
added defendant, the Court will proceed to 
try issues Nos. 6 and 7 as already framed by 
him, The remaining issues will be taken 
as decided in the plaintiff’s fayour and no 
further evidence will be allowed to be given 
on them, 

2. With regard to properties Nos. 1, 2,3, 4,6, 
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and 15, Schedule I, the snit is dismissed 
as against defendants Nos. 2 and 5. But the 
plaintiff, will be entitled to a partition as 
against the remaining defendants. 

3. With regard to the remaining properties 
of Schedule I, the Court will take evidence on 
issues Nos 6 and 7 as framed by him and will 
deside to what portions of these properties 
the plaintiff is entitled as against all the 
defendants in the present suit including the 
added defendant, his mother. 

4, Defendant No. 2 will not be liable to 
account to the plaintiff in respect of pro- 
perties alleged to have been alienated by him, 
but defendant No. 1 will account to the 
plaintiff for that par of items Nos. 5, 7 and 15 
of Schedule I and for the whole of Schedule 
III, which is alleged to have been alienated by 
the said defendant No. 1. 

5. The parties will be entitled to adduce 
whatever oral and doeumentary evidence they 
may consider necessary for the decision of 
issues Nos, 6 and 7. ` 

6. With regard to the properties in 
Schedule II the plaintiff, if so advised, must 
bring a separate suit for recovery of posses- 
sion before suing for partition. In my 
opinion he cannot prosecute a suit for parti- 
tion without first recovering that part of the 
property which has passed ont of the joint 
family in execution of the decree obtained 
against defendant No. 2. 


As a partial partition has already once 
been made in respect of this estate by the 
Allahabad High Court, we think that having 
regard to the special circumstances that have 
arisen since that partition we ought to allow 
the present partition suit to proceed, although 
incomplete; and we give leave to the plaintiff, 
if he so desires, to bring a third partition suit 
in respect of the properties mentioned in 
Schedule II. The circumstances of this case 
are exceptional and that is the reason why 
we allow this course, 

The result is that the appeal is decreed in 
this modified form; each party will bear its 
own costs. 

We direct that the learned Judge will 
lake up and dispose of this matter within 
four moxrths of the record reaching him. 

It appears that there is an injunction in 
respect of properties Nos. 2 and 4 of Schedule 
I, pfohibiting defendant No. 2 for taking pos- 
session thereof. In the view we baye taken 
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above the injunction must necessarily be 
dissolved. 


Appeal allowed in part: 
Oase remanded, 


CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decree No. 3013 
or 1914, 

January 8, 1917. 
Present:—Mr. Justice Beachcoroft and 

" Mr. Justice Walmsley, 
KALANDAR MANDAL—Ptattirr— 
APPELLANT 
VETSUS 


AJIMUDEE MANDAL—Derenpant— 


RESPONDENT. 

Specific Relief Act (I of 1877), s. 54—Easement — 
Right to catch fish—Owner of lower land, whether can 
restrain owner of higher land from catching fish in 
his own land—Injunction. 

The plaintiff, who had some paddy fielde on the 
lower levels of a tract of paddy land, had for over 
20 years openly, peaceably and uninterruptedly 
caught fish in a trap set on his own land. The 
defendant seta similar trap by the side ofa tank 
belonging to him, and canght some of the fish which 
would otherwise have come to the plaintiff’s trap, 
whereupon the latter brought a suit to establish his 
right of easement and for damages, and for an in- 
junction restraining the former from catching fish 
in his trap: 

Held, that the plaintiff could not acquire an ease- 
ment by catohing fish on his own land and was not 
entitled to restrain the defendant from catching fish 
on his own land [p. 186, col. 2.] 

A man, who has exercised the natural right of 
catching fish in his own property for upwards of 20 
years, does not thereby acquire the right to prevent 
everybody else holding land in the vicinity from 
exercising a similar right. [p. 136, col. 2.3 

Every person has a natural right to catch fish, 
which are res nullius, while on his land. [p. 186, 
cols. 1 & 2 | 


Appeal against the decree of the Sabordi- 
nate dJadge, Murshidabad, dated the 15th 
‘une 1914, reversing that of the Munsif, 2nd 
Court, Jangipur, dated the 12th September 


1913. 


Babu Jogesh Chandra Bose, for the Appel- 
lant. 

Babu Taradas Ohatterjee, for the Respond- 
ent. 


JUDGMENT. 


Beacucrorr, J.—In the suit out of which 
this appeal arises the plaintiff claimed a right 
of eqsemant for catching fish *in the surfage 
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water of some paddy land. The plaintiff has 
some paddy fieldson the lower levels of a 
tract of paddy land and it has been found as 
a fact that for over 20 years he has openly, 
peaceably and uninterruptedly caught fish in 
an arah or trap which he has been setting on 
his own land, The defendant, it is alleged, 
set a similar trap by the side of a tank be- 
longing to him and as he caught some of the 
fish, which would: otherwise have come to 
plaintiff's trap, the latter brought the suit 
to establish his right of easement and for 
damages. The Munsif gave him a decree 


declaring his right to catch fish to be estab-. 


lished, giving him Rs. 4 as damages and 
ordering issue of a permanent injunction 
restraining the defendant from catching fish 
in bis trap. 

The Subordinate Judge on appeal, while 
finding that plaintiff had been catching fish 
in his trap for over 20 years, held that plain- 
tiff had no exclusive right to catch all the fish 
in the tract of paddy land and that the de- 
fendant in catching fish on his own land acted 
within his natural right. He accordingly 
allowed the appeal and dismissed the suit. 

It is now argued on appeal by the plaintiff 
thaf on his finding as to user the Subordinate 
Judge ought to have affirmed the Munsif’s 
decree. , 

If we examine the facts alleged and the 
prayers in the plaint, it is quite clear that no 
question of easement ariseg at all and that 
no declaratory decree should have been made. 
The first prayer runs “that the Court be 
pleased to establish the plaintiff’s right to 
ea‘ch fish which grow spontaneously in the 
paddy land within the plot specified in 
Schedule (Kha) and pass with the flowing 
water, by putting up angitin th ‘place 
specified in the Schedule ((a).” Now 
the land in Schedule (Kha) is the 
plaintiff's land and the. place (a) is 
a spot within the plaintiff’s land. As it 
stands, the prayer refers only to fish growing 
in the plaintiff’s own land and passing from 
it with the flowing water. 
ever, appears to have been dealt with on the 
footing that the plaintiff claimed the exelnu- 
sive right to ostech fish coming from above, 
which would in the ordinary course of things 
come down to his land with the flow of water 
and it has been argued on that fcoting before 
us. The plaintiff would obviously have a 
right to catch tHese fish, which are res nullius, 
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while on his land. That right has never 
been denied by any one and no one is interest- 
ed to deny it. There was no place then for 
any declaratory decree. It is also obvious 
that he could not acquire an easement. by 
catching fish on his own land. 

The learned Vakil who appeared for the 
plaintiff admitted at first that the plaintiff’s 
right in the fish commenced only when they 
reached the plaintiff’s land, but seeing where 
this admission led to, he subsequently modified 
it by asserting a rigkt in the fish as soon as 
the water began to overflow from the land 
on the higher levels. For this assertion he 
could show neither principle nor authority, 
and apart from some supposed virtue in. the 
word “easement,” I failed to understand on 
what principle he argued fora position which 
leads to this that a man, who has exercised 
the natural right of catching fish in his own 
property for upwards of 20 years, thereby 
acquires the right to prevent everybody else 
holding land in the vicinity from exercising 
a similar right. 

Fhe case of Ram Dass Surmah v. Sonatun 
Goohoo (1), which concerned a fishery in a kkal, 
has no application to the case of a man 
catching fish in the surface water of his own 
paddy fields. 

I would dismiss the appeal with costs, - 

WALMSLEY, J.—I agree. 

Appeal dismissed, 


(1) W.R. (1864) 275. 


ALLAHABAD HIGH COURT. 
First Appgan FROM ORDER No. 80 or 1916. 
December 4, 1916. 
Present: —Mr. Justice Piggott and 
, Mr. Justice Walsh. 
MOHAMMAD FASAHAT ULLAH-— 
APPLICANT — APPELLANT 
versus 
Musammat TAHIR å BIBI— Opposite 
ParTY— RESPONDENT. 
Guardians and Wards Act (VIL of 1890), s. 39 (d', 
(g)—Guardian of minor’s person, removal of —Marriage 
of minor — Court, duty of—Muhammadan Law-—Pube;ty, 


effect of. 

It is no part of a Court’s duty under the Guardians 
and Wards Act to assume direct responsibility for 
the marriage of a minor. But a ward of Court ecan- 
not marry without the consent of the Court and ifa 
proposed marriage is unsuitable, the Court may 


LA 
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restrain the marriage, even though the guardian has 
given his consent. [p, 187, col. 2.) 

The Court cannot interfere in a case where a 
minor girl completes her fifteenth year of age and 
thus becomes competent under the Muhammadan 
Law to contract a valid marriage with a husband of 
her own choice. [p. 138, col. 1.] 


First appeal from the order of the District 
Judge, Shahjehanpore, dated the 22nd Jan- 
uary 1916. i 

Mr, S. M, Y. Hasan, for the Appellant. 

Messrs, Binod Behari ani Iqbal Ahmad, for 
the Respondent. 

JUDGMENT. —This is an appeal under the 
Guardians and Wards Act. The appellant 
before us, Muhammad Fasahat Ullah, is the 
father’s brother of a certain minor girl. The 
respondent Musammat Tahira Bibi is the 
mother’s mother of the same girl. In a pre- 
vious proceeding, with which we are not now 
concerned, the District Judge had appointed 
Fasahat Ullah to be the guardian of the 
property and Tahira Bibi to be the guardian 
of the person of the aforesaid girl. It is 
evident that these two persons are not on 
good terms and the record before us shows 
that the District Court has been frequently 
asked to adjudicate upon disputes between 
them. The dispute out of which this 
appeal has arisen was as to the right of 
disposing of the hand of this girl in 
marriage. The position was a somewhat 
curions one, inasmuch as the paternal uncle 
has undoabtedly under the Muhammadan 
Law a preferential right over the mother’s 
mother to dispose of the hand of this 
girl in marriage, so long as she remains a 
minor under the Muhammadan Law, that is 
to say, so longas she neither attains the 
age of fifteen nor attains puberty. Now 
Fasahat Ullah applied to the District 
Judge for two things. He asked him to 
remove Musammat Tahira Bibi from her 
position as guardian of the person cf the 
minor; secondly, he asked the Court to 
order or direct that this girl should be 
married to a certain person named by him 
as a suitable bridegroom. The District 
Judge came to the conclusion that adequate 
cause for the removal of Tahira Bibi was 
not shown. He went on apparently to pre- 
sume that he had sufficient jurisdiction over 
the person of this minor to pass an order, 
ong way og the other, as to the suitability of 
anyepropored bridegroom. Indeed, curiously 
enough, this point seems to haye been 
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conceded by the parties in the Court 
below; for Fasahat Ullah had acquiesced 
in a previous order of the same Court 
rejecting a bridegroom proposed by him 
as unsuitable and the form of the appli- 
cation on which the present order has baen 
passed seems to assume the existence of 
jurisdiction on the part of the Court to 
which it is made either to grant or refuse 
it. Atany rate the District Judge has come 
to the conclusion that the proposed bride- 
groom was unsuitable and that it was not 
in the interests of the minor that she 
should be married to him. He accordingly 
dismissed the whole of the application. 

The appeal before us is against the entire 


-order of the District Judge, and it appn- 


rently intends to raise both the points 
desided against the appellant. With regard 
to the removal of Tahira Bibi from the 
guardianship over the person of the minor 
gir], the application for removal has been 
supported befor us on the basis of section 
89, clauses (d) and (g) of the Guardians 
and Wards Act, VIII of 1890. Without 
going into unnecessary details, it seems 
sufficient for us to say that we have 
considered the points pressed upon our 
notice and that we are not satisfied that 
sufficient cause has been shown for the 
removal of this, guardian. The question 
of the respective rights of the parties, and 
of the rights and duties of the Court, in 
the matter of the marriage of this 
minor is a more difficult one. In Lal 
Singh v. Sham Lal (1) the Punjab Chief 
Court held that it is no part of a Court’s 
duty under the Guardians and Wards Act 
to assume direct responsibility for the 
marriage of a minor. In Monijan Bibi v. 
District Judge, Birbhoom (2) the Calentta 
High Court has held that award of Court 
cannot marry without the consent of the 
Court and that, if a proposed marriage is 
unsuitable, the Court, representing the 
Sovereign power, may restrain the marriage, 
even though the guardian has given his 
consent. These two principles are not 
irreconcilable so far as the case now 
before us goes. We think that there is 


(1) 27 Ind. Cas. 381; 98 P, R. 1914; 201 P. L. R. 
1916, 

(2) 25 Ind. Cas. 229; 20 C. L. J, 91; foo, WN, 
290; 42 0. 351, 
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no necessity for us to interfere with the 
order of the. District Judge. Since the 
order was passed the girl in question has 
completed her fifteenth year of age and 
is now competent under the Muhammadan 
Law to contract a valid marriage with a 
husband of her own choice. As the case 
now stands, we certainly do not think that 
it would be right for us to reverse the 
order of the Court below, in such a manner 
as to direct that the person of the minor be 
made over to the appellant in order that he 
may force upon her a husband of his own 
choice. The District Judge acted in what 
appeared to him to be best interests of 
the minor and we are not satisfied that he 


made any mistake in the view which he- 


took of what those interests demanded. 
The result is that as the case stands at 
present we do not think that any good 
purpose will be served by allowing this 
appeal. We dismiss it accordingly with 
costs. 


Appeal dismissed, 


PATNA HIGH COURT. 
AppraL FROM ORIGINAL Decrer No. 17 
or 1916. 

May 2, 1917. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 

Babu JOGENDRA PRASAD NARAIN 
SINGH—— DEFENDANT No, 2— JUDGMENT- 
DEBTOR—— Å PPELLANT 
VETSUS 
GOURI SANKAR PRASAD SAHU anp 
.OTHER—- DEORER-HOLDERS— DEFENDANTS 


Nos, 6 AND 7—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, n 
3, O. XXXIV, r, 5—Preliminary decree—-Part payment 
out of Cowrt—Adjustment of such payment, whether 
permissible at final decree. 

There is nothing in Order XXXIV, rule 5, of the 
Civil Procedure Code to justify the view that Order 
XXIII, rule 3, does not apply to adjustments of 
accounts made between the date of the preliminary 
deoree and the date on which the accounts between 
the parties are finally settled, | 

If a preliminary decree is satisfied in part out of 
Court, the Court at the final taking of dccounts will 
permit sugh payment towards the satisfaction of the 
decree. 


Appeal from a decision of the Officiating 
Subordinate Judge, Muzaffarpur, dated the 
lst May 1915. 

JUDGMENT .—The appellant in this case 
is a judgment-debtor against whom a 
preliminary mortgage decree was obtained 
on the 18th of September 1911. On the 
13th of December 1914 the decree-holders 
put in a petition to make the deoree absolute. 
The appellants, thereupon, put in a petition 
to the effect that the decree had been 
satisfied in part by an arrangement out of 
Court, this arrangement being that the 
value ofan elephant taken ‘by the decree- 
holders from the judgment-debtors before 
the making of the decree absolute should 
be credited to the accounts to be taken on 
the mortgage. The lower Court refused 
to take cognizance of this plea on the ground 
that it could not be recognized at that stage. 
Against that decision this appeal is filed. 

We are of opinion that the order of the 


learned Subordinate Judge cannot - be 
supported. It is true that under Order 
XXXIV, rule 5, it is contemplated that 


all payments made upon a preliminary 
decree should be paid into Court. There is 
nothing inthe section to justify the view 
that Order XXIII, rule 3, does not apply 
to adjustments of accounts made between the 
date of preliminary decree and the date on 
which the accounts between the parties are 
finally eettled. The question of what is actually 


_ due upon the mortgage on the date of the 


final taking of accounts is clearly a matter 
relating to the suit. We, therefore, direct 
that the case be remanded to the lower 
Court for an enquiry into the allegations 
made in the judgment-debtor’s petition and 
to settle the account upon the result of that 


enquiry. The respondents will pay the costs 
of this appeal. Hearing fee three gold 
mohurs. 


Case remanded. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
- Revenos Petition No. 64 or 1915-16 or 
KHERI DISTRICT. 
July 27, 1916. 
Present: —Mr, Holms, S. M., and 
Mr. Lovett, J. M. 
Thakur GANGA BAKHSH SINGH— 
-PLAINTIFF-—APPELLANT 
VETSUS 
HAR PRASAD AND OTHERS — DEFENDANTS — 


RESPONDENTS. 

Appeal, second—Question of law—Summary dismissal 
—Board’s Circular, 8-II, r. 19. 

Àn allegation that there is no evidence to support 
a specifico finding of fact is aground of law; and 
where such a ground is taken in second appeal, the 
Court is not justified in summarily dismissing the 
appeal under the Board’s Circular 8-IT, rule 19. 


Appeal from the decree of the Commis- 
sioner, Lucknow, dated the 16th Angust 1915. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 

Pandit Suraj 
Respondents. 


Narayan Dikshit, for the 


JUDGMENT, 

Hous, S, M.—(July 22, 1916.)—The Com- 
missioner summarily dismissed the appeal 
without giving notice to the parties, and this 
he had power to do under rule 19, Board’s 
Circular 8-11. All that he said in his order 
was that itis clear that no grounds fora 
second appeal exist. The grounds taken 
before the Commissioner were four in 
number, Three of them practically ‘amount 
to statements that the order ofthe lower 
Courts was wrong, but the second ground 
is to the effect that there is nothing on the 
. record to show that the land in dispute was 
acquired from the zemindar in lieu of previous 
rights. That is to say, an allegation was 
made that there is no evidence to support a 
specific finding of fact. A ground of this 
kind is treated as a ground of law and should 
have been decided by the Commissioner in 
second appeal. 


1 would, therefore, set aside the order of 
the Commissioner and direct that he hear 
the appeal on the merits. Costs to follow 
the event. 

Lovett, J, M.—I conour. 


° ` Case remanded. 


INDIAN OASES, 


109 


SASHI BHUSHAN MISRA v. JYOTI PRASHAD SINGH DEO. 


PRIVY COUNCIL. 
APPEAL FROM THE CaLcurra Hian Courr 
December 5, 1916. 
| Tok :— The Lord Chancellor (Lord 
Bukmaster), Lord Atkinson, Lord Wrenbury 
and Mr. Ameer Ali. 
SASHI BUSHAN MISRA AND OTHERS— 
APPELLANTS 
VOTSUS 
Raja JYOTI PRASHAD SINGH DEO 
AND OTHERS— RESPONDENTS. 

Grant, construction of, in England and India— 
Permanent, heritable and transferable tenure—Mineral 
rights, 

When a grant is made by a cemindar of a tenure 
at a fixed rent, even though the tenure may be per- 
manent, heritable and transferable, minerals cannot 
be held to have formed part of the grant in the absence 
of express evidence to that effect. [p. 142, col. 2.] 

A. Talabi Brahmattar grant does not, ‘by its mere 
character, create title to minerals. [p. 14], col. 1; p. 
142, col. 11 

The word ‘grant’ as used in legal transactions in 
India is not to be understood in its technical English 
meaning of a conveyance at common law of re. 
mainders, reversions and incorporeal hereditaments 
which did not lie in livery or of which livery could 
not be given. [p. 140, col. 2,] 

Appeal from a judgment and decree of 
the Calentta High Court (Coxe and Teu- 
non, Jd.), dated ‘July 11th, 1911, reported as 
12 Ind. Cas. 482, reversing those of the 
Subordinate Judge, Burdwan, dated the 
16th May 1906. 

FACTS of the case willappear from the 
judgment and from 12 Ind. Cas. 482; 38 C. 
845, 

Mr. A. M, Dunne, for the Appellants.—The 
gift ia a grant or conveyance of the village, 
The appellants are tenure-holders paying 
a small rent and their tenure is perma- 
nent, heritable and transferable. It is a 
grant of the land and hence there is no 
reversion in the zemindar who has only the 
right to receive the rent. See Sonet 
Kooer y. Himmut Bahadoor (1). Brah- 
mattar grant is explained in Wilson’s 
Glossary. See also Bengal Regulation I 
of 1793, preamble sectiona 1 and 3, and 
Khagendra Narain Ohowdhry v. Matangini 
Bebi (2). The zemindar was the owner of 
the minerals and the grant transferred the 
ownership to the appellants. The grant 
carries with it also the right to minerals. 

(1) 3 I. A. 92; 1 C. 391; 25 W. R. 239; 3 Sar. P. C. 
T o 3 Suth, P. C. J. 257; 1 Ina. Dec. (N. 8.) 245 


C.). < 
Pe 17 0. 814; 17 I. A. 62; 5 Sar. P, 0, J, 628; 8 Ind, 
Pec, (N. s.) 108 1, | 
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Hari Narayan Singh v. Sriram Ohakravarii (3) 
is distinguishable on the ground that there 
the tenure was not permanent, transferable 
or heritable. In Durga Prashad Singh v. 
Brojo Nath Bose (4) the tenure was a 
service tenure. The question whether the 
zemindar has any right but to demand and 
receive rent in the case of these tenures is res 
integra, 

Sir Robert Finlay, K. C., Messrs. L, 
‘DeGruyther, K. O., J. M, Parekh and Arfan 
Ali, for the Respondents.--The appeal is con- 
cluded by the decisions in Hart Narayan 
Singh v. Sriram Ohakravarit (3) and Durga 
Prashad Singh v. Brojo Nath Bose (4), 
The Privy Counzil have held in those cases 
that the right to the minerals still remained 
in the zemindar unless it was shown that the 
zemindar had parted with it, even if the 
tenure was permanent, heritable and trans- 
ferable. Lord Macnaghten took part in both 
appeals. This was followed in Kunja 
Behari Seal v. Raja Durga Prasad Singh (5). 
A permanent tenure is not a conveyance 
in fee-simple. The question that a perma- 
nent tenure-holder has all the rights of the 
zemindar is, therefore, not res integra. The 
relation between the plaintiff and the defend- 
ants is one of landlord and tenant. The 
tenancy may be agricultural or non-agricul- 
tural. In any case the right to minerals 
will not pass to the tenant. See Bengal 
Tenancy Act, sections 4, 5,6, 10, 11, 18, 
19, 20, 65 and 73 and Transfer of Property 
Act, section 10¢. 


JUDGMENT. . 


Lorp Buckmaster, L. ©.--The appellants 
in this case are the descendants and repre- 
sentatives of certain Brahmins to whom, at 
“a date uncertain, but antecedent to 1790, the 
then Raja of Pachete made a  mokurart 
grant of the village known as Mouzah Pan- 
chagachia; the question raised in this ap- 
peal is whether this grant carried with it the 
mineral rights in tbe coil. 

(3) 6 Ind. Cas. 785; (1910) M. W. N. 309; 37 I. A. 
186; 37 C. 723; 14 C. W. N. 746; 11 C., L. J. (58; 7 A. 
L. J. 633; 12 Bom. L. R. 495; 8 M. L. T. 51; 20M. U 


J. 569 (P. C.). 

(4) 15 Ind. Cas. 219:36 O.W. N. 482; (1912) M. 
W.N. 425; 11 M. L. T-3837; 9 A. L. J. 462; 15 0. L. J. 
461; 14 Bom. L. R. 445; 23 M. L, J. 26; 39 0. 696; 39 
I. A. 338 (P. C.). 

(5) 25 Ind. Cas 819; 420. 846at p.349; 200, D. 

‘J, 804, 19 ©. W. N. 208. ; 


In considering the question itis important 
to avoid giving to worde used in connection 
with legal transactions in India the 
special and technical meaning that they pos- 
sess in this country. According to our law, 
the word “grant” is strictly applicable to 
the conveyance at common Jaw of remainders, 
reversions, and incorporeal hereditaments, 
which do not lie in livery, or of which livery 
could not be given. 

But in connection with the present dis- 
pute, the word has no such meaning, and it 
is important at the outset to bear this ‘in mind. 

The grant under which the appellants 
claim cannot be found, nor is there any 
copy in existence, nor any record of its 
literal contents. it is, however, admitted 
that the grant was a Talabi Brahmattar 
grant. 

Such a grant is defined in Wilson’s Glos- 
sary as land granted rent free to Brahmins 
for their support and that of their descend- 
ants, probably as a reward for their sanc- 
tity of living or to enable them to devote 
themselves to religious duties and education.” 


If after the words “rent free” be added 
the words “or at a fixed rent,” this state- 
ment may be accepted as an accurate des- 
eription of the origin of the grant, but 
in itself it contains no definition of the 
characteristics of the tenure. It has, how- 
ever, been found in the present case that 
the tenure of the lands in dispute is per- 
manent and heritable, and confers upon the 
holder for the time being full rights of 
alienation; but even these findings, though 
they invest the tenure with attributes of 
absolute ownership, afford little assistance 
in determining what it was thatthe grant 
passed. 


Now, by the Permanent Settlement of 1793, 
all the mineral rights were confirmed to 
the zemindars, and the first respondent to 
this appeal represents their interestin the 
estate. If such rights were already possessed 
and recognised at the date of the Settlemen , 
this confirmation would hardly have been 
needed, and this suggests that up to that date 
the rights enjoyed and granted in the lands 
were not considered as including the mine- 
rals; if this were so, as the grant in question 
could have created no rights in the peoperty® 
which the grantor did not possess, no right 
to the minerals could have been conferred, , 
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However that may be, there is certainly no- 
thing in the Permanent Settlement to which 
the appellants can turn in support of their con- 
tention, Indeed, apart from the evidence 
furnished from the Sariskal Jumma, and the 
facts tbat have been stated as to the well 
recognised attributes of a Brahmattar grant, 
the appellants have been unable to furnish 
any evidence at all in support of the view that 
the grant coveyed the minerals; their case 
really depends upon, the assumption that the 
character of the grant itself is sufficient to 
establish their clain:. 

This question has been the subject of much 
controversy in the Indian Courts, and the 
appellants can certainly point to some power- 
ful and well-reasoned judgments in support of 
their view. But in their Loadships’ opinion 
the matter has been set at rest by the decision 
of the Judicial Committee, In the case of Hari 
Narayan Singh v. Sriram Ohakravarte 
(3) a question arose as to the ownership of 
the minerals underlying a certain village 
called Petena, which had been granted to an 
idol of whom the Goswamis were the priests, 
In that caseasin this, the grant was not 
forthcoming, butit was held in the High 
Court that the tenure of the Goswamis gave 
them permanent, heritable and transferable 
rights and, upon this finding, the High Court 
decided that the minerals had passed under 
the original gift. Upon appeal to the Privy 
Council this judgment was questioned upon 
two grounds. First, that there was no 
evidence that the tenure carried with it 
permanent, heritable and transferable rights; 
and secondly that, even if this contention 
were wrong, inthe absence of express evid- 
ence that the creation of the tenure was ac- 
companied with the grant of the minerals, the 
minerals did not pass. The Judicial Commit- 
tee decided in favour of the appellant’s 
contention, and the material part of the judg- 
ment is to be found on page 145* of the report, 
The two points are there dealt with, and upon 
the first Lord Collins, in delivering the judg- 
ment of the Board, made this state- 
ment: — 

. “On this meagre foundation of fact the two 
Judges who constituted the High Court, have 
built up the theory that the Goswamis were 
tentre-holders having permanent, heritable 
aud,transferable rights.” 


*Page of 37 I, Au—Ed. 


He then proceeds to deal with the judg- 
ment of Mr. Justice Pargiter, who took the 
view that the creation of sucha grant carried 
with it the mineral rights; and he expresses 
disagreement with this view of the law, 
stating that if appeared to ignore the 
distinction between the mere tenure-holder 
and the zemindar; the judgment concludes by 
saying that the zemindar must be presumed 
to be the owner of the ground rights in the 
absence of evidence that he ever parted with 
them. The Counsel for the appellants has 
strongly urged that the whole of this 
judgment depends upon their Lord- 
ships’ refusing to accept the view that 
the tenure in that case was permanent, 
transferable ard heritable and that the 
judgment only applies to an estate lacking 
those qualities. Their Lordships realise that 
the judgment, in the absence of the argument, 
might be open to this construction; but, read 
in the light of the then appellants’ contention, 
they think that the two passages referred to 
dealt with the two separate points which were 
raised by the appellants, and that the latter 
part of the judgment was really independent 
of the statement which expressed dissatis- 
faction with the conclusion drawn as to the 
character of the tenure. Their Lordships 
would have felt more uncertainty about this 
view had it not been for a second judgment 
in a subsequent case, Durga Prashad Singh v. 
Brojo Nath Bose (4). 

In that case also the nature of the grant 
was not identical with that of the grant-in the 
present case. It was the grant to the holders 
of an office—the office of Digwar, and it was 
permanent only in the sense that so long as 
that office continued to be held by members 
of the same family, the rights created by the 
grant would be assured to the holders for the 
time being of the office. Inthat case the 
High Court followed the decision of the High 
Court in the former case, which had not then 
been reversed, and Lord Macnaghten, in 


- giving the judgment reversing the High Court, 


referred to that fact in the 
terms:— 

“The learned J nudges on appeal seem to have 
been misled by a decision of the High Court 
in the case of Sriram Chakravarti v. Hari 
Narain Singh Deo (6), which was afterwards 
reversed by this Board, and is reported as 


Hart Narayan Singh v. Sriram Chakravarti (3), 
(6) 30 G, 54; 10 O, wW. N. 425; Sse. L. d, 56, 


following 
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There certain persons called Goswanis 


or Gossains, priests of a Hindu idol to 
which a certain village had been assiged on 
a permanent debuttar tenure at a small an- 
nual rent, granted a lease of the underlying 
minerals. The High Court held that the 
mineral rights were vested in the Gossains. 
But it was laid down by this Tribunal that 
‘it must be presumed that the mineral rights 
remained in the zemzndar in the absence of 
proof that he had parted with them.’ ” 


It is plain from this statement by Lord 
Macnaghten, who was one of the members of 
the Board in the former case, that the earlier 
decision was intended to apply to a permanent 
debuitar tenure. In other words, that the 
doubt that was thrown in the former case as 
to the sufficiency of the evidence on which tke 
tenure had been held to be permanent, herit- 
able and transferable, did not affest the 
main judgment in the case, which was based 
upon the hypothesis that these attributes of 
the tenure bad been established. 


These decisions, therefore, have laid down 
a principle, which applies to and concludes 
the present dispute. They established that 
when a grant is made bya zemindar of a 
tenure at a fixed rent, although the tenure 
may be permanent, heritable and transfer- 


able, minerals will not be held to have formed: 


part of the grant in-the absence of express 
evidence to that effect. 


It is admitted in the present instance that 
the only evidence that can be relied on arises 
from the characteristics of the tenure and 


.the statement as to the object and purpose 


for which the grant was made as stated in 
Wilson’s Glossary. For reasons that have 
already been given, this affords no evidence 


necessary for this purpose, and their Lord- 


ships wil, therefore, humbly advise His 
Majesty that this appeal should be dismissed 
with costs. 


In conclusion their Lordships’ desire once 
more to call attention to the tedious protrac- 
It ean only be a 
misfortune that a dispute, such as the present, 
which affects a matter so important as the 
right of mining—a right of great value for the 
development and prosperity of any ecountry— 
should have been in abeyance fora period 


which, from the commencement of the present 
= ° 
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dispute until the day of hearing of this appeal, 
has exceeded twelve years. 
Appeal dismissed. 
Solicitors for the Appellants: Messrs. 
Watkins and Hunter. 
Solicitors for the Respondents: Mr. Edward 
Dalgado. 


PATNA HIGH COURT. 
SPECIAL BENCH. 


Seconp Civic APPRAL No. 766 or 1914. 

' Maroh 29, 1917. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, Mr. Justice Mullick and 
Mr. Justice Atkinson. 

HARI CHARAN KUAR AND oTHeRs — 
PLAInTirrs—A PPELLANTS 
versus 
KAULA RAI AND OTARRS— DEPENDANTS—— 


_ RESPONDENTS. 

Hindu Law—Joint family—Specifie performance 
-— Agreement to sell by muanager—RMimor members, 
contract an behalf and for benefit of. 

No specific performance of an agreement to sell by 
the manager of a joint Hindu family can be decreed, 
unless it is shown that it isin the interest of the 
minor members of the family and is beneficial to 
them. [p. 145, col, 1.] 

Case-law on the subject discussed. 


Appeal from a decision of the District 
Judge, Arrah, dated the 15th December 
1913. 

Messrs. Pugh, Jayaswal, Satlendra Prashad 
Ghose and Ganesh Dutt Singh, for the Appel- 
lant, l 

Messrs. P. R. Dass, Susil M.- Mullick Uma- 
charan Laha and Naresh Ohandra Sinha, for 
the Respondents. 

JUDGMENT. 

Cuamiser, ©. J.—The facts of this case as 
found by the lower Appellate Court are as 
follows:— 

In May 1909 defendants Nos. 1—5, who were 
at the time the managing members of a joint 
family consisting of themselves and defend- 
ants Nos. 6—13 and 18, agreed to sell to the 
plaintiffs 18 bighas 12 cottahs of land in 
a village called Dumri and 2 beghas 5 cottahs 
of land in a village called Chakki for 
Rs. 3,500, and in pursuance of that agree- 
ment executed two deeds‘of sale on May 
28th and 29th, 1909. Defendants Nos. 1—5 
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were at that time and had been for some 
years previously in possession of 3 bighas 15 
cottahs of the landin Dumri as mortgagees. 
On June 20th, 1909, defendants Nos. 1—5 by 
registered deed sold to defendants Nos. 14 
and 15 for Rs. 3,000 9 bighas 10 cottahs of 
the land in Dumri including the 3 bighas 15 
cottahs subject to the mortgage. Defend- 
‘ants Nos. 1—5 having refused to register 
the deeds executed by them, the plaintiffs 
brought the present suit for specific perform- 
ance against defendants Nos. 1— 5 and all the 
members of their family, many of whom are 
minors.. The plaintiffs alleged that defend- 
ants Nos. 14 and 15 had taken their sale- 
deed with full notice of the previous agree- 
ment for sale made in favour of the plaintiffs. 
‘The lower Appellate Court dismissed the suit 
on the ground that defendants Nos. 14 and 
15 were bona fide purchasers for value 
without notice of the agreement in favour of 
the plaintiffs. 

“The plaintiffs have appealed. On their 
behalf it is contended that even if defendants 
Nos. 14 and 15 had not actual notice, they had 
constructive notice of the agreement in favour 
of the plaintiffs inasmuch as they (defend- 
ants Nos. 14 and 15) were aware that the 
plaintiffs were in possession of 3 bighas 15 
cottahs of the land and should have made 
enquiries of them regarding their interest 
in the land, and if they (defendants Nos. 14 
and 15) had made enquiries they would have 
come to know of the agreement. The defend- 
ants contend that adecree should not be 
made for specific performance, first, because 
some of the members of the vendor’s family 
are minors and, therefore, the contract lacks 
mutuality, and secondly, because it is not for 
the benefit of the minors that the contract 
with the plaintiffs should be enforced. 


These contentions were not put forward 
in either of the Courts below but they raise 
questions of law upon the findings of the 
lower Appellate Court and wethink that 
they should be considered. 


The contention that the contract with the 
plaintiffs should not be speuvifically enforced 
rests on the decisions of their Lordships of 
the Privy Couneil in Mohor 
Dharmodas Ghose (1) and Mir Sarwarjan v. 


1) 30 Ç, 639;80 I. A. 114; 7 0. W. N. 441; 
L. R. 421; %8 Sar P. 0. J. 374 (P. C.). 
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Fakhruddin Mahomed Chowdhuri (2). In the 
former case it was held that a contract made 
by an infant is not merely voidable but void. 
In the latter the manager of the estate of 
an infant Muhammadan had contracted to 
buy an estate and it was held that the infant 
suing by his next friend was not entitled to 
obtain a decree for specific performance of 
the contract, inasmuch as the infant was not 
bound by the contract and, therefore, the 
contract lacked mutuality. Their Lordships 
held that it was not within the competence 
of a manager ofa minor’s estate or ofa 
guardian of a minor to bind the minor or his 
estate by a contract for tbe purchase of 
immoveable property. It is sought to 
apply these to a contract for the sale of 
property made by the managing members 
of a joint family consisting of themselves and 
their minor children. There are cases in 
which specific performance of such a 
contract has been decreed against the 
managing members who made the contract, 
leaving open the question of the validity 
of the contract as regards the minor mem- 
bers [see Kosuri Ramaraju v. Ivalury 
Ramalingam (8) and Srinivasa Reddi v. Siva- 
rama Reddi (4)], and there is at least one 
case in which the contract not being for the 
benefit of the minors specific performance 
was decreed against the members who made 
the contract [see Ponaka Subba Rant Reddy 
v. Vadamadi Seshachellam Ohetty (5)|. The 
interest of a member of a joint Hindu 
family in the family property is not individual 
property at all [see] Gharzb-ullah v. Khalak 
Singh (6)]. The manager of such a family 
is not an agent of the other members nor 
is he a mere manager. He is much more 
like a trustee for the other members [see 
Annamalai Ohetty v. Murugasa Chetty (7) ]. It 
is settled law that a father or managing 
member of a joint Hindu family may under 


(2) 18 Ind. Cas. 381; 89 C. 232; 11 M. L.T. 8; 21 
M. L. J. 1156; 39 1. A. 1; 16C. W. N.74; (1912) 
M. W. N. 22;9 A. L, J. 83; 15 C. L. T. 69; 14 Bom. L. 
R. 5 (P. C.). 

(3) 26 M. 74; 12 M. L. J. 400. 

(4) 4 Ind. Cas, 506; 82 M. 320. 

(5) 5 Ind. Cas. 79; HM. L. T. 187; 33 M. 359; 20 M, 
L, J. 328. 

(6) 25 A. 407; 30 I. A. 165; 5 Bom. L. R. 478;7 ©, 
W. N. 681; 8 Sar. P. O. J. 483 (P. C.). 

(7) 26 M. 544 at p. 553; 7 O. W.N. 754; 30 I.A. 
220; 8 Sar. P. C. J. 523; 13 M. L, J. 287; 5 Bom. L. R, 
494 (P.0.). ` 
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Certain circumstances and subject to certain 
Conditions enter into agreements which may 
be binding on the minor members of the 
family [Ganesha Row v. Tulja Ram Row (8) ]. I 
apprehend that the decisions of their Lord- 
ships in the cases reported as Mohort Bibee 
y. Dharmodas Ghose (1) and Mir Sarwarian v. 
Fakhruddin Mahomed Chowdhurt (2), do not 
apply to contracts made by the managing 
member of a joint Hindu family for family 
necessities or for the benefit of the family, 
i.e., contracts made by the managing mem- 
bers which bind the minor members of 
the family. Such contracts can be enforced 
on behalf of the family by the persons who 
make them, and I find nothing in the de- 
cisions of their Lordships which requires ns 
to hold that such contracts cannot be en- 
forced against the family. Contracts made 
not by minors bat by persons who have 
power to make contracts on behalf of a joint 
family do not appear to come within those 
decisions. I am not prepared to dismiss 
this suit for specific performance on the 
ground that the contract lacks mutuality 
having been made by or on behalf of minors 
who are not competent to contract. 

A long series of English cases has 
established the rnle that if a person purchases 
and takes a conveyance of an estate which 
he knows to be in the occupation of another 
than the vendor, he is bound by all the 
equities which the person in occupation may 
have in the land, for possession is prima 
facie seisin and the purchaser has, therefore, 
actual notice of a fact by which the pro- 
perty is affected and he is bound to ascertain 
the truth; and tne rule has been applied in 
England not only to interests connected with 
the tenancy of the occupier but to interests 
which. he may have under collateral agree- 
ments. Thus in Daniels y. Davison (9) the 
tenant in possession of a publie house and 
garden had entered into a contract for the 
purchase of the property and a subsequent 
purchaser was held to have constructive 
notice of the contract, as he was bound to 
make enquiry from the tenant which would 


(8) 19 Ind. Cas. 615; 86 M. £95; 401. A. 182;17 
C. W. N.765; 11 A. L. J. 589; 180. L. J. 1; 16 Bom. 
| R. 626; 14 M. L. T. 1; (1913) M. W. N, 675; 25 M. 
L J. 150 (P. C.) 
(9) (1809) 16 Hoa, (Jun) 249; 33 E. R. 978; 10 R.R 
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have led him to a knowledge of it. In 
that case Lord Eldon said: “My opinion, 
therefore, considering this as depending upon 
notice, is, that this tenant, being in possession 
under a lease with an agreement in his 
pocket to become the purchaser, those circum- 
stances altogether give him an equity, repel- 
ling the claim of a subsequent purchaser, 
who made no enquiry as tothe nature of 
his possession.” The case of Daniels v. Davison 
(9) bas been followed in several cases in 
India [see Kondiba v. Nana (10) and Sharf- 
udin v. Govind (11) and the cases cited in 
those rulings]. Assoming that the rule in 
Daniels v. Davison (9) is applicable to Indian 
cases, I would point out that notice has 
been defined in more than one Indian Act in 
terms which do not go so faras the English 
cases and that both here and in England it 
has been repeatedly said by Judges that 
Daniels v. Davıson (9) was an extreme case 
beyond which the doctrine of notice ought 
not to be extended, and the case of Penny 
v. Watts (12) suggests a doubt whether the 
metre occupation by a person of property 
would be notice of an agreement not oon- 
nected with his occupation, though the case 
was disposed cf on other grounds. There 
appears to be no case in the books in which 
the Courts have been asked to apply the 
doctrine of Daniels v, Davison (9) to a case like 


the one before us, in which the person who 


had the contract to purchase in his pocket 
was in possession not of the entire property 
sold to another, but only of a small portion 
of that property. The plaintiffs and defend- 
ants all live in the same village. The 
plaintiffs for years before the contract now 
in question was made had been in possession 
as mortgagees of a few plots of land belong- 
ing to the family of defendants Nos. 1—5. 
The nature and origin of their possession must 
have been well known to every one in the 
village and it seems to me that it would . 
be going too far to hold that the possession 
of the plaintiffs was under the circumstances 
sufficient to put defendants Nos. 14 and 15 on 
enquiry. The plaintiffs’ possession was admit- 
tedly due not to any agreement to buy that 


(10) 27 B. 408; 5 Bom. L. R. 269. 

(11) 27 B. 452; 5 Bom. L. R. 144. 

(12) (1849) 1 Mac. & G. 160; 2 De G. & Sm. 501; 
12 Jur. 993; 19 L. J, Ch. 2123; 1 H. & Tw. 265; 41 E. R 
1220; 84 R. R. 30. 
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or any other land but to the mortgage held 
by them. In my opinion it would be a 
great extension of the doctrine of Daniels v 
Davison (9) to hold that in this case defend- 
ants Nos. 14 and 15 had constructive notice 
of the agreement to sell 9 bighas 10 coitahs 
to the plaintiffs. 

It is, however, contended that the doctrine 
of Daniels v. Davison (9) must be applied 
at least sofaras to fix defendants Nos. 14 
and 15 with notice of the agreement with 
the’ plaintifs as regards the 3 bighas 15 
cottahs in their possession. Applied in this 
way the doctrine will not avail the plaint- 
iffs, for we cantiot give a decree for specific 
performance as regards the 3 bighas 15 
collaks only. We have no information as to 
the respective values of the different plots in 
question, and it would obviously not be in 
the interest of the minor members of the 
family of defendants Nos. 1—5 to decree 
specific performance of the contract with the 
plaintiffs as regards some of. the plots and 
leave the sale to defendant Nos. 14 and 15 to 
stand as regards the 3 bighas 15 cotiahs. 

Lastly I am of opinion that it is not in the 
interest of theminor members of the family 
of defendants Nos. 1—5 that specific per- 
formance should be decreed at all. The 
District Judge has found, and his finding 
appears to be correct, that the sale to defenc- 
ants Nos. 14 and 15 is more benefiaial to 
the minor members of the vendors’ family 
than the sale to the plaintiffs would be. 

I would, therefore, dismiss this appeal with 
costs. 

Muttick, J.—I concur. 

ATKINSON, J.—I concur in the judgment 
of this Court delivered by the learned Chief 
Justice. 


In Appsat No. 2147 or 1914, 

For the reasons given in our judgment in 
Second Appeal No. 766 of 1914, this appeal 
is dismissed with costs. 

Appeals dismissed, 
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MADRAS HIGH COURT. 
Seconp Civin Appear No. 396 or 1915, 
January 19, 1917. 
Present:—Justice Sir William Ayling, Krt., 
and Mr. Justice Napier. 
APPANNA PRASADA PANDA— 
PLAINTIFF —APPELLANT 
VETSUS 
APPANNA MAHAPATRO AND OTHERS— 
DEFENDANTS —RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 44—Joint 
family—Alienation—Suit by minor member to declare 
alienation invalid —Leimitution. 

Article 44 of Schedule I of the Limitation Act has 
no application to a suit by a minor member of a 
joint undivided Hindu family on attainment of 
majority to declare that an alienation made by his 
natural guardian is not valid and is not pinding upon 
him. 

Second appeal against the deans of the 
Court of the Temporary Subordinate Judge, 
Ganjam at Berhampore, in Appeal Suits 
Nos. 456 and 467 of 1913, preferred 
against that of the District Munsif, 
Sompeta, in Original Sait No. 647 of 
1912. 


Mr. P. Nagabhushanam, for the Appel- 
lant. 

Mr. A. V. L. Narasimham, for the Re- 
spondents. 


JUDGMENT.—The lower Appellate Court 
has decided the appeal on thesingle ground 
that the suit is barred by Article 44 of 
Schedule I of the imitation Act, which 
runs as follows; — By a ward aho has 
attained majority, to set aside a transfer 
of property by his guardian.” It has been 
held by the Privy Council in Gharib-ullah 
v. Khalak Singh (1) that there cannot be 
a guardian of a minor’s interest In an 
undivided Hindu family, for the simple 
reason that such an interest is not 
individual property at all. Mr. Narasimham 
argues that this ruling only applies to the 
appointment of a guardian by a Court. But 
the reason applies with equal force to the 
case of a person claiming guardianship by 
natural right. Applying this rule we must 
hold that the sale of the minor plaintiff’s pro- 
perty by J. Panda under Exhibit I was not 
the act of a guardian of property, whatever 
ib purported to be: and following Katha- 
perumal Thevan v. Ramalinga Thevan (2), 


(1) 25 A 407; 30 I. A. 165; 5 Rom L. R.478; 7 C. 
W. N. 681; 8 Sar. P. O. J. 483 (P. 0.). 
(2) 27 Ind. Cas. 695; 17 M. L. T, 138, 
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that Article 44 has no application to the 


present buit for a declaration that the sale 
is not binding. Jt is not shown that the 
suit is barred .under any other Article. And 
we’ must, therefore, set aside the decree of 


the lower Appellate Court and remand the 
appeal for disposal on the merits. 
; Costs will abide and follow the result. 


Appeal allowed; Oase sent back. 
V. R. P, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit Appear No. 341 or 1915. 
wi February 5, 1917, 
Present:—~ Pandit Kanhaiya Lal, A. J. C. 
SATGUR DAYAL—Derenvanr No. 1— 


APPELLANT 
VETSUS 
NAND KUMAR — PrAINTIFE, 
GOBIND PRASAD—Dzrngnpant No, 2 


— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 52— 
Lis pendens—£xecution sale pending suit by third 
party claiming title te property— Auction-purchaser, 
position of: - i 

The principle of ‘section 52 of the Transfer of 
Property Act is applicable as much to involuntary 
sales in execution proceedings as to sales ‘effected 
by act of parties during the pendency of a suit 
relating tothe property sold. [p. 148, col. 1.] 

: Where certain property is sold in execution, 
pending the result of an appeal which an un- 
successful third party is prosecuting, asserting his 
title to the property proclaimed for sale, the 
doctrine of lis pendens applies to the execution 
sale, and the title acquired by the auction- 
purchaser is subject to the result of the said 
appeal, although the auction-purchaser is no party 
to ib, [p.148,col 2,] ` 

Zain-ul-abdin Khan v. Muhammad Asghar Ali 
Khan, 15 J. A. 12; 10 A. 166; 5 Sar. P. C. J. 129; 
6 Ind. Dec. (N. s.) 112 (P. C.); Shivlal Bhagvan v, 
Shambhuprasad, 29 B. 435; 7 Bom. L. R. 585; 
Nuzhat-ud-Daula Abbas Husain Khan v. Dilband 
Begam, 21 ind, Cas. 570; 16 O, O. 225 and Sohan Lal v. 
Jot Singh, 20 Ind. Cas, 458; 160. C. 148, distin- 
guished, 


- Second appeal from the decree of the Addi- 
tional Judge, Fyzabad, dated the 24th June 
1915, upholding that of the Additional 
ae Fyzabad, dated thé 10th September 
1914, 


The Mon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 
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Babu Basdeo Lal and Mr. 
Wasim, for Respondent No, 2. 


JUDGMENT. 

KANHAIYA LAL, A, J. O.—The facts of this 
case are sufficiently stated in my order of 
the Ist September 1916, remanding certain 
issues for decision to the lower Appellate 
Court.* The finding of that Court on one 


Muhammad 





*The order referred to was as follows:— 

“The dispute in these appeals arises out of the sales 
of certain shares in four villages in execution of two. 
different decrees, In execution of a decree held | by 
the Secretary of State for India in Council against 
Sripat Sahai, the former brought to sale on the 20th 
November 1909 the right, title and interest of Sripat 
Sahai in a one-anna share of the villages Gaura and 
Gopalpur and in an eight-pies share of the villages 
Mahmudpur and Narainpur, with the reservation of 
the rights held by Dina Nath and Sankata Prasad, the 
sons of the judgment-debtor, therein. The purchase 
was made by Ganga Prasad, the father of the plaintiff. 
respondent. Subsequently a two-thirds share in the 
same property was sold if execution of a decree for 
money, held by Gobind Prasad, against Sripat Sahai 
which had been declared tobe binding on Sankata 
Prasad and Dina Nath, The latter sale took place on 
the 20th May 1911. The shares in two of the villages | 
were purchased by Mahesh Prasad and the shares In | 
the other two by Satgur Dayal. Meanwhile a suit 
was filed by Ganga Prasad, the prior purchaser, against 
Gobind Prasad, the attaching decree-holder, in which 
Ganga Prasad sought a declaration that Gobind Prasad 
had included in his attachment a 2-pies 16-krants 
share in the said villages, which had already beer 
purchased by him in execution of the decree of the- 
Secretary of State for India in Council against Sripat 
Sahai in 1909. The result of thatlitigation was that 
Sripat Sahai was found to be the owner of a 4-pies” 
share by inheritance from one of his collateral rela». 
tives name Kanhaiya Lal and of a one-third share of 
the remainder as a member of a joint Hindu family., 
comprising himseif and his two sons, and the sons of 
Sripat Sahai were declared to be the owners of the 
remaining two-thirds. In other words, the right of 
Gobind Prasad to attach and bring to sale the interest: 
of the judgment-debtor was declared tobe confined to. 
the latter. The sale took place during the pendency 
of the abovelitigation, butthe auction-purchasers were 
not made parties to the same. | E 

“There are two important points, arising for 
consideration in these appeals. Thefirst is whether 
Sripat Bahai was the owner of a 4-pies share in each 
of the 4 villages by inheritance from Kanhaiya Lal to 
the exclusion of his sons: and the second is whether a 
bona fide transferee for value, such as Mahesh Prasad 
and Satgur Dayal claim themselves to be, can be bound 
by the result of the litigation to which they were not 
made parties. On behalf of the plaintiff-respondent 
it was denied that Mahesh Prasadand Satgur Dayal 
were bona fide transferees. The finding of the Court 
of firstinstance was that they were not bona fide 
transferees, but no opinion was expressed on ethat 
point by the lower Appellate Court, That poin may 
also, therefore, have to be considered, in case the 
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of the issues is that Sankata Prasad and 
Dina Nath were entitled to a two-thirds 
share. in the property in dispate and that 
Mahesh Prasad and Satgur Dayal purchased 
the said twe-thirds share in execution 
of a decree obtained by Gobind Prasad 
against Sripat ‘Sahai, their father. The 
decree aforesaid had been declared in a 
Separate suit to be binding on the sons 
of Sripat Sahai. The one-third share of 
Sripat Sahai had been previously purchased 
by Ganga Prasad in execution of a decree, 
and the lower Appellate Court finds that 
Mahesh Prasad had notice of that purchase. 
These findings cannot, however, vary 
the result ofthe case, because it is admit- 
ted that the purchase of Mahesh Prasad 
and Satgur Dayal was made during the 
pendenoy of the suit instituted by Ganga 
Prasad, in which he had sought a 
declaration that Gobind Prasad had no right 
to bring to saleanything more than the 
two-thirds share of the sons of Sripat 
Sahai out of the three-fourths share belong- 
ing to the family, his ‘contention being 
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determination of the other points renders its decision 
necessary. None of the Courts below expressed any 
opinion on the first point above mentioned, and it 
seems desirable, before the questions of law arising in 
‘the case are discussed, that the questions of fact should 
be definitely determined one way or the other, for a 
case in which a Court sells something more than the 
interest of a judgment-debtor may be capable of 
differentiation from one in which the Court sells 
what was owned by the judgment-debtor but which 
was claimed by him for some reason or another to be 
not saleable. 

“The lower Appellate Court is, therefore, directed to 
determine on the evidence adduced — 

“(1) Whether Sripat Sahai was the owner of a 4- 
pies share in the disputed villages by inheritance from 
Kanhaiya Lal and was that share his separate pro- 
perty on the date of the auction sale in favour of 
Ganga Prasad. 

“(2) Whether Mahesh Prasad and Satgur Dayal 
had at the time of their purchases any notice either of 
the purchase made by Ganga Prasad or of the claim 
brought by him fora declaration of his title, and if 
so, whether they can be regarded as bona fide trans- 
ferees for value. 

" “Two months’ time will be allowed for a return of 
the findings and ten days from the date, of the 
findings will be allowed to the parties for filing 
objections. 


| (Sa) KANHAIYA LAL, 
September (.lst Additional Judicial Com. 
missioner,” 


J ; (Ed.] 
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that the remaining one-fourth was the 
self-acquired property of Sripat Sahai. 
The suit of Ganga Prasad was dismissed 
by the Subordinate Judge of Fyzabad on the 
21st March 1911. Gobind Prasad thereupon 
proceeded with the sale of the property 
attached by- him in execution of his decree 
against Sripat Sahai, and brought a two-thirds 
share to sale on the 20th May 1911 
without excluding the portion which was 
asserted by Ganga Prasad to have been 
the self-asquired property of Sripat Sahai. 
Mahesh Prasad and Satgur Dayal purchased 
the said property at the above sale. On 
the 24th May 1911 Ganga Prasad succeeded 
in his appeal, with the result that only 
two-thirds of three-fourths was declared to 
be liable to sale in execution of the decree 
of Gobind Prasad. The auction-purchasers 
were not made parties to this appeal and 
the question for consideration is whether 
they were bound by the result of that 
litigation. | 

In Sukhdeo Prasad Y. Jamna (1), where 
certain property was sold pending the result 
of an appeal which a third party was 
prosecuting, asserting. his title to. , the 
property proclaimed for sale, it was .held 
that the doctrine of lis pendens applied to 
the execution sale and that the . title 
acquired by the auction-purchaser was-subject 
to the result of the appeal brought -by 
such third person. In Radhamadhub Holdar 
v, Monohur Mukerji (2), where certain property 
was sold in execution of a decree pending 
a. suit brought by another person to enforce 
his charge against the property,. their 
Lordships of the Privy Council held. that 
if the judgment-debtor had herself remained 
the owner of the proprietary interest, 
she would have been olearly excluded 
by the sale, held in execution of the 
decree cbtained to enforce the charge, from 
all interest in the property, and if the 
judgment-debtor could be so excluded it 
was equally clear that the auetion-purchaser 
who had purchased during the pendency 
of the suit to enforce the charge would 
also be bound by the result of that suit. 
In Moti Lal v. Karrabuldin (3) a purchase 

(1) 23 A. 60; A, W. N. (1900) 199. 

(2) 15 C. 756; 15 I. A. 97; 12 Ind. Jur, 297; 6 Sar, 
P.C. J. 211; 7 Ind. Dec. (N. s.) 1088 (P. Q.). 


(3) 25 0. 179; 241. A. 170; 1 C. W. N. 689; 7 8 
P, C. J. 222; 13 Ind, Deo. (N.B) 121 (P. C.) > 
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similarly made during the pendency of 
another suit was held subject to the resull of 
that suit. 

The principle of section 52 of the Transfer 
of Property Act is applicable as much to 
involuntary sales in execution proceedings as 
to sales effected by the act of parties during 
the pendency of a suit relating to that pro- 
perty. The learned Counsel for the defendant- 
appellant relies on the decisions in Rewa 
Mahton v. Rum Kishen Singh (4) and 
Zain-ul-abdin Khan v. Muhammad Asghar Alri 
Khan (5). But in those cases the judgment- 
debtor wasobjecting to the sale of the pro- 
perty on certain grounds which did not 
affect his saleable interest therein, and the 
view taken by their Lordships of the Privy 
Council was thata sale effected in execution 
of a decree was binding on the judgment- 
debtor, even though the execution may have 
afterwards been found to have been improper, 
because the rights of an auction-purchaser 
cannot be prejudicially affected if the decree 
in execution of which the sale was ordered 
was on the date of the sale a good and subsist- 
ing decree. 


This rule is not, however, applicable 
where the person affected was not the 
judgment-debtor himself but was a third 
party, who was setting up his own right to 
the property and was proceeding against the 
decree-holder bya suit to assert that right. 
Qua the judgment-debtor, the Court has 
jurisdiction to sell the property, because the 
decree, so long as it subsists, gives it the 
authority to do so; but as against third 
parties, the Court has no jurisdiction to 
sell the property, if it is found that it 
does not belong to the judgment-debtor. 
The circumstances in which the case 
of Shivlal Bhagvan v. Shambhuprasad 
(6) was decided were also different. There 
certain minors, who were parties to the 
decree of the Court of first instance but 
were contesting its validity in appeal, were 
held bound bya sale effected during the 
pendency of the appeal, because the appeal 
in which they were contesting the validity 
of the decree arose ont of the very suit in 


(4) 13 I. A. 106; 14 0, 18; 10 Ind. Jur, 428; 4 Sar, 
P, C. J. 746; 7 Ind. Dec. (N. s.) 13 (P. ©.), 

(5) 15 I.A. 12; 10 A. 168; 5 Sar. P. O. J. 120; 6 Ind, 
Dec. (N. 8.112 (P.O). 

(6) g9 B. 435; 7 Bow. b. R. 955, 5 


which the sale was held. The sale was 
accordingly held to be a good sale as against 
the parties to tbe decree on the date on 
which it was effected so as not to affect the 
rights of a bona fide purchaser for value, In 
Nuzhat-ud-Daula Abbas Husain Khan v. 
Dilband Begam (7), the objection similarly 
related to the saleable character of the pro- 
perty and was raised by the judgment debtor 
herself. The circumstances of the present 
case are somewhat similar to those of 
Sohan Lal v. Jot Singh (8), where it was held 


- that the rule of lts pendens applied to pur- 


chasers at execution sales in the same way 
as other transferees, and it was not open to 
such auction-purchasers to question decrees 
passed in a litigation which was pending in‘ 
regard to the property on the date of their 
purchase, though they were no parties to 
the decree. 


The appeal is, therefore, dismissed with 
costs, 


Appeal dismissed. 


(7) 21 Ind. Cas. 570; 16 0. C, 225, 
(8) 20 Ind. Cas. 458; 16 O. O, 148. 


BOMBAY HIGH COURT. 
ORIUINAL CIVIL JURISDICTION APPEAL No. 3 OF 
1916. 

November 9, 1916. 

Present:— Sir Basil Scott, Krt., Chief Justice, 
and Mr. Justice Heaton, 
LAKHAMSEY LADHA ayp Co.— 
PLAINTIFF — APPELLANT 
VEVEUS 
LAKMICHAND PADAMSHY— 
DeFeNDANT— RESPONDENTS, 

Contract Act (IX of 1872), ss. 178, 1%79—Bailment— 
Pledgor and pledgee, rights of--Pledge by ‘person in 
possession of goods having limited authority—Principal, 
knowledge of. 

Section 179 of the Contract Act does not 
limit the scope of section 178, but saves a pledge to 
the extent of the pledgor’s own interest, notwith- 
standing the presence of invalidating conditions 
falling under one of the provisos to section 178. 
In other words, whenever he has an interest the 
person in possession of the goods or documents has 
unconditional authority to charge at least that 
intorest. [p. 149, col. 2.] = 

Plaintiffs, up-country cotton merchants, used to ` 
consign their cotton for sale to A and frequ8ntly 
called upon the latter to remit large sume of money, 
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the security being the cotton in A’s hands A used 
to raise this money by pledge of the cotton to B. 
Subsequently A became an insolvent, and the 
accounts between the parties showed a balance of 
Rs, 50,000 owing to A from the plaintiffs and 
Rs. 88,000 borrowed by A from B on the seourity of 
757 bales of cotton. In a suit by plaintiffs to recover 
the cotton from B: 

Held, that the plaintiffs were liable to pay B the 
money advanced by him to A on the security of the 
cotton, inasmuch as the plamtiffs knew the manner 
in which their cotton was being dealt with by A and 
consequently approved of the pledging and had urged 
A to pledge the cotton, when necessary. [p. 149, col. 2. ] 


Mr. Strangman (with him Mr. Kanga), 
for the Appellant. - 

Mr. Desai (with him Mr. Setalvad), for 
the Respondent. 

JUDGMENT.—The plaintiffs are up- 
country cotton merchants who consign cotton 
to Bombay for sale. Damji Hirji & Co. 
were, until the 29th of September 1913, their 
usual consignees aud agents for sale in 
Bombay. 

The plaintiffs, as the correspondence 
shows, frequently called upon Damji Hirji 
& Co. to remit money to them in large 
sums, the security being the plaintiffs’ cotton 
in their hands. | 


Damji Hirji & Co. used to raise money 
by pledge of this cotton to the 3rd defend- 
ants’ firm. 

On the 29th of September i913, the 
8rd defendants or persons claiming under 
them held 757 bales of the plaintiffs’ cotton 
against which advances bad been made to 
Damji Hirji & Co. 

The accounts between the plaintiffs and 
Damji Hirji & Co. at that time showed a 
balance of Rs. 50,000 owing to Damji Hirji 
& Co., but on the other hand Damji Hirji 
& Co. had to account to the plaintiffs for the 
757 bales. 

The 3rd defendants’ advanse against these 
bales amounted to Rs. 83,000 or thereabouts, 


The contest in this suit is for the 
amount by which the 3rd defendants’ 
advances exceed the sum due in account by the 
plaintiffs to Damji Hirji & Co. The learned 
Judge in the trial Court held that the 
plaintiffs’ representatives knew that the 
firm of Damji Hirji & Co. were raising 
money on their goods by pledging them 
to the defendants who in turn pledged 
tom with the Allahabad Bank, and that the 
cage fell clearly within section 178 of the 


Indian Contract Act as a valid pledging 
of goods in the possession of a mercantile 
agent. 

The argument for the appellantsis this: 
section 179 takes the case of a pledgor 
with an interest in the - subject of the 
pledge outof the operation of section 178 
and limits the authority to pledge to 
the extent of the interest in the goods. 
Damji Hirj: & Co. had a lien on the cotton 
consigned to them to the exent of Rs. 50,000 
or thereabouts in which the accounts 
showed the plaintiffs to be indebted to them. 
Therefore, they had no authority to charge 
the cotton beyond Rs. 50,000. The plaint- 
iffs’ Counsel has with this premiss 
attempted to show that the evidence only 
shows a recognition by the plaintiffs of 
Damji Hirji and Company’s authority to 
pledge the cotton to recoup themselves the 
advances, ex hypothesi Rs. 50,000, already 
made to the plaintiffs. 


In my opinion the proposition of law 
upon which the argument is based cannot 
be maintained. Section 179 does not limit 
the scope of section 178 but saves a pledge to 
the exent of the pledgor’s own interest, not- 
withstanding the presence of invalidating 
conditions falling under one of the provisos 
to section 178. In other words, whenever he 
has an interest the person in possession 
cf the goods or documents has uncon- 
ditional authority to charge atleast that 
interest. 


Upon the evidence the learned Judge 
was right. It-justifies the finding that the 
plaintiffs’ representatives knew the manner 
in which their cotton was being dealt with 
by Damji Hirji & Co., and made no objection 
and that consequently they approved of 
the pledging. The correspondence further 
justifies the conclusion that the plaintiffs 
urged Damji Hirji & Co. to pledge their cotton, 
when necessary, 


In this state of the evidence it is 
hopeless for the plaintiffs’ Counsel to contend 
that the circumstances raised any presump- 
tion- that the pledgor was acting impro- 
perly, even though his account shows that 
he knew the plaintiffs to be the owners 
of the cotton. It is unnecessary in this 
view of the case to consider the evidence 
as to the alleged interyiew between Meghji 
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the plaintiffs’ and Dulabdas the 3rd defendants’ 
representative, 

The appeal must be dismissed with costs. 
NA wl abe.’ Appeal dismissed, 
Bt Seas} i e 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 349 
or 1913. 
Marsh 6, 1917. 
Present:—Myr.. Justice Roe and 
į Mr, Justice Jwala Prasad. 
SUNDAR PRASAD SINGH—-DEFENDANT 
, APPELLANT 
VETSUS. 
Huana RAMBATI KURR-—PrANTIFE— 


_ RESPONDENT. 

Hindu Law— Widow, compromise of : suit by, whether 
binding on reversioners—Adoption, suit to set aside, by 
reversioners in lifetime of widow, whether maintainable, 

A Hindu widow has power to compromise a suit 
go a8 to bind ‘all the reversioners, provided the com- 
promjsé is for the benefit of the whole family, [p. 
161, col. 1.) 

Where out of collusion or connivance a widow 

- fails td have’ an“ adoption set aside, the next rever- 
sioners have a right to have it set aside or declared 
invalid ‘during her lifetime. [p. 155, col. 1.] 


‘ Appeal from a decision of the Subordinate 
‘Judge, Durbhanga. 
| Messrs. P, R. Dass, Lachhmi Narain Singh 
nd Shivanandan Rat, for the Appellant. 

Mr, Ganesh Dut Singh, for the Respond- 


ent, 
i JUDGMENT.. 

„a Ro, J—One Singhesar Prasad Singh 
died in Jeth 1314, leaving him surviving his 
-two daughters the plaintiffs in this case and 
:a nephew Sundar Prasad Singh the principal 
defendant. 

2%, Upon the death of Singhesar Prasad his 
widow applied for the. registration of her 
‘name in Register D. The application for 
registration was resisted by Sundar Prasad 
Singh upon. the ground that he had been 
‘adopted by Singhesar Prasad during his life. 
time as his son and had been in possession of 
‘the property since the death of Singhesar 
Prasad Singh. The objection was disallowed 
and the name of Musammat Makund Koer 
was registered. , “Sundar Prasad Singh there- 
upon instituted ‘a suit in the Civil Court for 
a declaration that he was the adopted son 
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of Singhesar Prasad and for possession of 
the estate of Singhesar Prasad as the adopted 
son, The case came toa hearing, Musam- 
mat Makund Kuer made default in the 


“production of witnesses and asked for an 


adjournment of the case. On the adjourn- 
ment being refused the Pleader left the 
Court. The case was then decided against 
her upon formal evidence of the adoption. 
The case went in appeal to the High Court, 
and it was there ordered that inasmuch as 
the learned .Subordinate Judge had failed to 
take sufficient evidence to prove the adoption 
before the -granting of the ex parte decree 
the case must be remanded to him fora 
re-hearing, and it was further ordered that 
at the re-hearing the defendant should be 
permitted to adduce such evidence as she 
pleased and to defend the suit generally. On 


the case returning to the Civil Court for 


trial a petition of compromise was filed on 
whereby it was 
agreed that the adoption should be admitted 
and that Makund Koer should hold a life- 
estate in one half of the property, that this 
half of the property should descend to ‘her 
daughters upon her death, and that the 
remaining half should go to Sundar Prasad 
Singh. In compliance with the decree made 
upon this petition’ of compromise Sundar 
Prasad entered into possession of the. half 
In the meantime . the 
elder girl Rambati Kuer had been married. 
Her father-in-law Harkhit Singh doubted 
the binding character of the compromise and 
suspected the genuine character of the 
alleged adoption. On his advice a suit was 
instituted -by Rambati Kuer for herself and 
as next friend of her minor sister for declara- 
tions, firstly, that the compromise entered 
into by Makund Koer is not bincing upon 
the daughters, secondly, that Sundar Prasad 
was never adopted by Singhesar Prasad 
Singh. t 

Upon the pleadings seven issues were 
framed, They may be briefly summarised 
as follows: — 


Firstly. Can the plaintifis re-open the 
question of the adoption in the face of the 
compromise? 

Secondly. If the question can be re-opened 
at all, can the plaintiffs whose right to 
succeed was atthe time of the “death “of 
Singhesar Prasad postponed to the deth 
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of a prior reversioner, maintain a suit of this 
character, and 

Thirdly. If they are entitled to maintain 
a suit for‘a declaration that the adoption was 
never made, are . they entitled to that 
declaration upon the merits of the case? 

The power of a widow to -compromise a 
suit for the benefit of the whole family has 
never been doubted. ‘The latest case upon the 
-subject is that reported as Khunnz Lal v. 
Gobind Krishna Narain (L). In the argu- 
. ments of Mr. Cowell and Mr. DeGruyther 
will be found a full statement of the case- 
law upon subject. If it were necessary to 
lay down any broad proposition to be 
evolved from these cases, I would say that 
the position must always be regarded from 
the point of view whether the widow in 
making the arrangement was in good faith 
considering the interests ofall the members 
of the family. If she was honestly doing 
her best for the family, the -compromise 
entered into by her should be accepted as 
binding. If she was merely considering 
her own peace for the remainder of her life, 
the compromise shonld not be held binding 
on those whose interests have. not been con- 
sidered. 

_ The first point to which, therefore, I pro- 
pose to devote my attention is the question 
‘ whether it would appear from the papers 
upon the record that the widow was honestly 
doing her best for the family asa whole. 


And in considering this question, inasmuch = 


‘asa pardanashin widow is not generally 
possessed of sound wisdom, we should 
consider carefully to what extent she had 
access to capable legal advice and whether 
that legal advice was given her in good faith 
for the benefit of the estate. —- 

I entirely agree with Mr..Das that the 
point to be considered in connection with 
this issue is not whether in fact there was an 
adoption. The sole question is whether 
Sundar Prasad was likely to be able to prove 
that there was an adoption. Ifthere really 
had been no adoption, nevertheless if there 
was at the timea conspiracy among the 
whola of the gotzas backed by the neighbour- 
ing mahantsand the family priest, however 


` 


10 Ind Cas. 477; 33 A. 358; 38I. A. 87; 15 O. 
IN. 545; 8 Ala. J. 65°; 13 C. L. J. 575; 13 Bom. L. 
427; 19 M. L. T. 25; (1911) 1 M. W. N. 482; 21 M. 

b. J. 645 (P. 0.) 
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great may have been falsity of the case, the 
danger to the estate was not lessened by that 
falsity. 

We have, therefore, three points to consider 
firstly, whether there was a menace to the 
widows’s estate; secondly, what was the 
extent of that menace, and thirdly, was she 
really acting for the benefit of her daughters 
in avoiding that menace? , 

Upon the.first point we must go back to 
the evidence of the defendant Sundar Prasad 
given as objector in the registration case. He 
gives in this evidence a list of seven names, six 
of whom are gotzas and one the family’ priest, 
as persons who were present atthe time of 
the adoption. We may take it then that 
It is 
to be noted that the name of the mahant 
who now comes forward as a witness is 
not given among those desoribed originally 
as having been present at the adoption. 
It is also to “be noted that, if the judg- 
ment of the learned Deputy Collector con- 
tains an exhaustive review of the evident e, 
two only of the gətras appeared in hs 
witness-box to give evidence. It is further 
to` be noted that those gentlemen (however 
many they may have been) who appeal ad 
in the witness-box to give evidende ` ‘on 
behalf of Sundar Prasad, were characterised 
by the learned Deputy Collector as perjurers, 
and the plaintiffs case a8 a whole was 
characterised 1 in the following language: — 

“I cannot conclude my judgment without 
recording my strong disapproval of the 
objestor’s conduct in relation to his case. 
He has perjured himself shameléssly’ and 
has set up others to give false evidence on 
his behalf.” 


Now I do not propose ‘to sonaider these 
quotationsfrom the judgment as in any degree 
res judicata, or anything indisating what was 
the real position in regard to the adoption. 
Whatever the learned Deputy Collector 
chose to say about those witnesses, it would 
be still open before us for Sundar Prasad 
to say that the Deputy Collector was entirely 
mistaken; that the case was a case brought 
in absolutely good-faith and that the adop- 
tion had in, fact taken place. But the 
parties, when considering the expediency of 
a compromise, would naturally consider the 
impression which the evidence adduced. by 
Sundar Prasad had upon the Court before 
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which it was produced. Had the lady been 
properly advised she would have been 
informed that whatever may be the future 
danger before the learned Subordinate 
Judge, the evidence given in connection 
with the adoption-had been stigmatised, by 
the only officer who had yet heard it, as 
shamelessly false. 

We come next to the position in the High 
Court. Nothing there was said upon the 
merits of the case. All that had been said 
was that the evidence on the record in the 
ex parte proceedings was not sufficient to prove 
thé case. That for the time being was 
without doubt a victory for Makund Kuer, 
lt seems to me improbable that after these 
victories in the Revenue Court and in the 
High Court she would have been advised by 
her legal advisers to makea compromise, 
unless there was something more to fear than 
so far had been made visible. 

Coming next to the actual advice she re- 
ceived, we find it admitted that she was 
throughout these proceedings and upto the 
date of the remand by the High Court 
advised by four of the leadings Pleaders 
of the Bar. The compromise was drafted 
by a mukhiear. That mukhtear had in 
many previous revenue cases acted on behalf 
of Sundar Prasad. He did not take the 
petition of ‘compromise to any of the 
Pleaders who had been employed on the 
lady’s behalf but chose as thé hand by 
whish the compromise should be laid before 
the Court Babu Bindeshwari Prasad, a young 
gentleman of two or three years’ practice 
at the Bar. But it may be said that if 
the Jady herself had sufficient intelligence 
to estimate the danger to the estate her 
acceptance of the compromise should bind 
the estate. Here we have togo into the 
question as to what was the mental capacity 
of thelady. The plaintiff now strenuously 
‘ gontends that she is fall of mental vigour 
and quite capable of managing her own 
affairs. Throughout the dakhil kharij case 
the whole basis of the desire in the mind 
of Singhesar Prasad to adopt Sundar Prasad 
was said to be that the lady was prac- 
tically insane. The mukhtear, in addition 
to being a ‘mukhtear generally employed 
by Sundar Prasad, also appears to have got 
into serious trouble with a factory, by whom 
he was employed. He had been threatened 
‘with criminal proceedings for criminal 
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misappropriation and the sum which he was 
accused of taking he refunded on the return 
from Europe of the Manager. In a case 
in which he offered himself as security 
either under section 107 or 109 (the section 
is not mentioned) for Its. 200 the Police 
reported that he was not worth that sum. 
The position, as I see it, is that the com- 
promise was entered into by a parda- 
nashin widow who according to the case 
of both sides was half-witted; that the com- 
promise was drafted by a mukhtear with a 
tarnished reputation who was a too] of ber 
adversary; that this mukhtear deliberately 
kept the widow away from any legal advice 
which might have been of benefit to her; and 
that no responsible lawyer would have advised 
ber that the compromise wasa sound com- 
promise. I cannot vonceive that a com- 
promise entered into in these circumstances 
should be accepted as binding upon two 
children who were not represented. I am 
of opinion that so far as the two children 
are ccncerned, the compromise should be 
ignored. The children should be allowed 
now to re-open the question of the adoption 
in a suit of their own, 


The next pcint for consideration is whether 
seeing that the adoption alleged is an adop- 
tion by Singhesar Prasad and seeing-tbat 
that adoption bars for the present only the 
claim of the first reversioner the widow, the 
second reversioners the daughters can contest 
the adoption during the widow’s, lifetime. 
On consideration of the attitude of the 
Courts of Bombay and Madras towards suits 
brought to deny an adoption as exemplified in 
Barot Naran v, Barot Jesang (2), Ratnamasart 
y. Akilandammal (8) and in particular in 
regard to the attitude of Moore, J., in the 
latter case, I feel that parties likely to be 
injured by the alleged adoption should te 
allowed to take the earliest opportunity of 
denying it. Moreover, it is to be roted that 
the ceremony of adoption is one of which 
no written record is made. The evidence 
of it is cral eviderce, ard will ke lcst if 
It mey 
be that this insace woman may live arciFer 
30 or 4C years. If the inheritance is rct 
to be crered for 40 years, it would be then 
absolutely impossible to prove or disprcye 

e 6 

(2) 25 B. £6; 2 Bom. L. R. 4€5. s 

(8) 26 M. 291; 18 M. L. J. 27, 
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an adoption. That this view is the view 
taken in the English Courts is apparent from 
the Court’s attitude in the Slingsby case a 
suit for a declaration that a son had been bern 
to the present owner of the Slingsby Estates. 
If such a suit is maintaintable I can see no 
bar to a suit for a declaration that a son 
has not been born, or for a declaration 
that no son has been adopted. The 
plaintiffs should not be debarred from 
bringing that suit by the fact that their 
mother is still alive. That lady has placed 
herself, either through her own stupid- 
ity or through the fraud of Sundar 
Prasad, in a position from which sbe 
would find it diffeult to maintain a suit 
“of her own. I hold that it is open to 
the plaintiffs to go into the question whe- 
ther there was or was not an actual adoption 
of Sundar Prasad by Singhesar Prasad. 


On this question the learned Subordi- 
nate Judge heard the evidence and decid- 
ed in very forcible language that there 
was nothing whatever in the case of 
Sundar Prasad. His judgment is perhaps 
to some extent vitiated by the extremely 
minute criticisms on small discrepancies in 
the evidence. but in view of certain broad 
facts I am of opinion that his opinion of 
the value of the evidence given should 
be accepted. One of the most important 
things to consider is the motive which 
might have actuated Singhesar Prasad to 
adopt at all.. 


Before the Land Registration Court and 
before the lower Court Sundar Prasad’s 
case was that Singhesar Prasad was 55 
years- of age atthe time of the adoption 
and his wife 35 and that her eldest child was 
born when she was 28. Bat from the 
evidence given in the present case, it appears 
clear that Singhesar Prasad was in the 
prime of life at the time of his death. 
There was no reason to fear that his 
wife would not continue to bear child- 
ren, In these circumstances the adop- 
tion itself seems to be an improbability. 
Next we have to consider what happened at 
the momentof Singhesar’s death, If Sundar 
Prasad was indeed the adopted son, adopted 
with the consent of Singhesar’s wife, 
„there could be no reason why he should 
mot forthwith assert that title. Yet when in 
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order to defray the expenses of the sradh 
of Singhesar Prasad he needed money, 
Sundar Prasad execnted a hand note in 
which he described himself not as the 
adopted son of Singhesar Prasad but as 
his nephew. It does not appear that he took 
possession of the property, but the evidence 
upon thaf point is hopelessly meagre. The 
only witness called on Sundar  Prasad’s 
behalf is Pariag Choudhury, who says thut 
he paid rent to Sundar Prasad from the 
date of the adoption but is unable to 
prodace any receipts to show that he did 
50. It seems to me clear that the 
adoption was not set up until after the 
lady had applied for registration and if 
indeed there had been an adoption recognis- 
ed by all the members of the family, I 
think we should have found that the first 
in the field to claim registration would 
have been the adopted son and not the 


‘widow, 


Upon all these considerations the learned 
Subordinate Judge was clearly right in regard- 
ing the evidence in support of the adoption 
with some suspicion. Upon examining that 
evidence we find that in the dakhil kharij case 
Sundar Prasad gave the names of seven persons 
as having been present at the adoption. The 
only one of these persons now called is 
Bhatu Misser. Ambica Pershad, Mahant 
Ganesh Das and the gotia Nemoo Narayan 
Singh, who claim now to have been wit- 
nesses to the adoption, were not mentioned as 
witnesses in the registration case. The three 
witnesses who were called in the registration 
case and also in the present case are the 
plaintiff himself, his priest Bhatu Misser and 
his p:twart Ramdhani Lal. This Ramdhani 
borrowed money on Sundar Prasad’s be. 
half at the time of the sradk and deg- 
cribed him as Singhesar’s nephew. In the 
midst of the litigation with the widow this 
Ramdhani wrote out another hand-note upon 
which Sundar Prasad, now described as the 
adopted son, pretended to borrow money for 
the marriage ceremony of the plaintiff Rambati 
Kuer. This document was obviously ereat- 
ed for use as evidence in Sundar Prasad’s 
favour. It was Ramdhani also who wrote 
up accounts of the property. These accounts 
appear to me to be fabricated evidence 
of possession from the year 1314. The 
eyidence of all the witnesses is upon one 

| A 


E appeal. 


them and that ` 


‘Kuer has not herself contested the 
-promise into which she entered and subject 


: between defendant No. 
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point absolutely inconsistent with the-story 


told in the former case. In the former case. 
it was alleged that the lady Makund Kuer was 
not present at any stage of the adoption. The 
explanation given of her absence was that 
she was too feeble in intellect to attend the 
ceremony. In the present case it is 
alleged that she is perfectly sane and that she 
was present at the adoption and that the de- 
fendant after being adopted made pranam to 
her. Witnesses capable of changing the story 
in this manner were also capable of inventing 
the story in its entirety. I agree with the 
learned Subordinate Judge that the evi- 
dence on the record not only does not 
show that there was ‘ever any adoption but 
also leads to the certain conclusion that 
there was none. The plaintiffs are, there- 
fore, entitled to the decree made by the 
learned Subordinate Judge, namely, that it 
be declared that the compromise entered 
into by Makund Koer is not binding upon 
it be declared that the 
allegations made by Sundar Prasad Singh 


that he is the adopted son of Singhesar 


Prasad Singh are false allegations. This 
decision’ will not affect the position of the 
co-defendants Makund Kuer and Sundar 
Prasad. There has been no contestas be- 
tween them upon this question. Makund 
com- 


to any other proceedings’ that may be 
brought, she will remain in possession of 
the half share of the estate during ker 
lifetime and Sundar Prasad Singh will 
remain in possession of the other half 
share until her death. 


The appellants will psy the costs of this 


JwatA Prasapn, J.—This is an appeal 
by defendant No. 1 Sundar Singh. He 
igadistant nephew of one Singhesar Prasad 
Singh. The plaintiffs are daughters of 
Singhesar Prasad Singh, and defendant 
No. 2 is his widow. Singhesar died in 
Jeth 1314. Upon his death a dispute arose 
2 his widow and 
defendant No. las to the succession to the 
property left by Singhesar. 


The appellant asserted that he was adopted 
by Singhesar as his son about a year 
before his geath. His claim was refused by 
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the Land Registration Deputy Collector and 
the defendant No. 1 was registered in the 


-Collectorate in respect of the property left 


by her husband Singhesar. The appellant 
thereupon brought a suit in the Civil Court 
against defendant No. 1 for declaration that 
he was the adopted son of Singhesar and 
for recovery of possession.’ That suit was 
finally settled between defendant No. 1 and 
defendant No. 2. A compromise petition was 
filed by the widow which was assented to 
by the appellant. By this compromise the 
widow admitted that the appellant was the 
adopted son of Singhesar and gave half 
the property left by Singhesar to him and 
retained to herself the other’ half which 
after her death would pass to her daughters 
the plaintiffs. On November 30th, 1910, 
the suit was decreed in terms or the afore- 
said compromise petition. 


' The plaintiffs as reversioners of the estate 
of Singhesar have brought this action for 
a declaration that the appellant is not the 
adopted son of Singhesar Singh and that 
the compromise entered into by her ig 
fraudulent, collusive and without: any right, 
and, that it is not operative and “ binding 
upon the plaintiffs after the death of de- 
fendant No. 2. The Subordinate Judge, who 
tried the suit, has decreed the suit and has 
awarded to the plaintiffs the above declara- 
tions sought by them. It is contended in 
appeal before us that the plaintiffs as remote 
reversioners have no tangible. right in the 
estate during the lifetime of the widow 
and hence are not entitled under section 42 
of the Specific Relief Act, so long as the 
widow is alive, to a declaration that the 
adoption did not take place. 

The adoption is alleged , to have been 
made by the husband of the widow 
and in case it were true, the widow will 
lose her right to retain possession. of 
the estate -as heir to her husband. She has 
prima facie the best right to contest the 
adoption’in her own interests as well as those 
of the reversioners. But the plaintiffs have 


‘been able to show that she in collusion with 


the appellant entered into a fraudulent 
compromise admitting his adoption and so 
failed in her’ duty. to protect the interests 
of the reversioners. The plaintiffs, there- 
fore, are entitled to seek in Coyrt the 
protection of their reversionary interest 
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which is so seriously menaced by the false 
adoption set up by the appellant and 
acquiesced in and acknowledged by the widow. 
It is settled law that in case of collu- 
sion and connivance by the widow as 
well as her failure to have an adoption 
set aside, the next reversioners have a right 
to have it set aside or declared invalid during 
the lifetime of the widow: Gurulinga- 
swami v. Reamlakshmamma (4), Govinda Pillai 
v. Thayammal (5), Ramabai v. Rangrav (6), 
Abinash Chandra Mazumdar v. Harinath Shaka 
(7) and Jhula v. Kanta Prasad (8). Besides, 
if the plaintiffs are compelled to defer their 
action to have the adoption set aside till 
the death of the widow which might be 
definitely prolonged, the lapse of the time 
might obliterate the evidence available to 
prove that the adoption did not take place. 
This difficulty is recognised by Article 118, 
Schedule I of the Limitation Act which 
requires that a suit to set aside an adop- 
tion should be brought within six years 
from the date of the knowledge of the 
adoption, although the right to the pos- 
session of the property has not accrued. 


The plaintiffs, therefore, in the circumstances 
are entitled to have a declaration during 
the lifetime of the widow that: the adoption 
set up by the appellant did not take place 
and that he is not the adopted son of 
Singhesar, the father of the plaintiffs, 
Upon evidence the learned Subordinate 


Judge has held that Singhesar did not 
adopt the appellant. The near gotias of 
Singhesar named in the appellants de- 


position in the Land Registration case to 
be present at the adoption have not been 
examined in this case. The account book 
showing the expenses of the adoption has 
not been filed and there is no deed of 
adoption executed by Singhesar during his 
lifetime. It is remarkable that in a hand- 
note executed after the death of Sing- 
hesar the appellant described him as his 
uncle, and not as his father. It is highly 


(9 18 M. ba; 4 M. L. J. 237; 6 Ind. Dec. (N. 8.) 
38 


(6) 28 M. 57; 14 M.L, J. 209. 

(6) 19 B. 614; 10 Ind. Deo. (N. s.) 410, 

(7) 82 0. 62; 9 C. W. N. 25, 
ne 9 A. 441; A. W. N. (1887) 91; 6 Ind. Deo. (x, s.) 
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improbable that Singhesar would adopt a 
son when he and his. wife were compara- 
tively young. There is nothing to.show that 
no son would have been born to him. He 
had already two daughters by his wife. I 
have not the least doubt that the Subordi- 
nate Judge was perfectly rightin finding 
as a fact that the adoption did not take 
place, 

It is next contended by the appellant 
that the claim set up by the appellant soon 
after the death of Singhesar and the litiga- 
tion launched by him in the Civil Court 
to have himself declared as an adopted son 
of Singhesar was in itself a serious 
danger to the estate; that if the appellant 
had succeeded in that suit the estate would 
have been lost both to the widow and to 


‘the plaintiffs’ reversioners; that the widow 


as the holder of the entire estate, though 
having only a life-interest, was entitled 
to enter into a compromise by way of a 
settlement of the dispute as to the title 
to the estate; and that the settlement by her 
was made in the interest of the estate itself 
and is binding upon the reversioners. I do 
not accept these contentions as sound in the 
circumstances of the case. 


It must be shown that the arrangement 
embodied in the compromise petition was 
a bona fide settlement of dispute in the in- 
terest of the estate. If the settlement was 
not bona fide, the plaintiffs, not being parties 
to the litigation and the compromise, would 
not be bound by it. This leads to a con- 
sideration of ‘whether the adoption was 
likely to be established and to what extent 
it caused a menace to the estate. The claim 
based upon the adoption set up by the 
appellant was refused by the Land Regis- 
tration Deputy Collector, so that at the 
time of the litigation in the Civil Court 
in the course of which the compromise was 
effected, the adoption had been rejected by 
a public officer, and no tangible material 
has been placed before us to show that there 
was any possibility of the claim being 
successful in the Civil Court. ‘I'he mere lay- 
ing of the claim would not justify a pru- 
dent widow to accept adoption and thus to 
prejudice the interest of the remote rever- 
sioners. The widow seems to have been 
duped and deceived into recognising the 
adoption and sompromising the suit. The 
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widow was a ypardanashin lady. She 
was admittedly suffering occasionally from 
insanity and was actually insane at the 
time the adoption is said to have 
taken place. She had no advice in the 
matter of the compromise from tke lawyers 
who were acting on her behalf in the conduct 
of the suit. The compromise petition was 
drafted by a mukhtear of the appellant him- 
self and was filed by a Junior Pleader who 
was engaged the very day the petition was 
filed in Conrt. There is evidence that this 
muk! tear bore questionable reputation and 
was a*cused of misappropriation of money 
which he had to deposit. 

It appears that the appellant took adyant. 
age of the weak intellect and the occasional 
insanity of the musummat, and got this 
petition of compromise filed through an agent 
employed by himself, In the circumstances 
there is little room for doubt that the com- 
promise was frandulent and is not a volun- 
tary act of the widow. The widow may 
have been actuated to enter into the com- 
- promise by a motive to secure to herself a 
personal advantage of enjoying half the pro- 
perty peacefully and free from the troubles 
of litigation. Such a compromise cannot be 
said to bea bona fide settlement of dispute in 
the interest of the estate and cannot bind the 
reversioners. 

For the above reasons I entirely agree that 
the plaintiffs are entitled to both the declara- 
tions sought by them, viz , that the appellant 
was not the adopted son of Singhesar and 
that the compromise entered into by the 
widow is fraudulent and not binding upon 
them. 

The appeal should be dismissed with costs, 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Civit Revisron No. 147 oe 1915. 
March 7, 1917. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P, C. Banerji, Kr. 
CHANDAN LAL— APPLICANT 
VETEUS 
KHEMRAJ AND OTHERS-—OPPOSITE PARTY. 

Provincial Insolvency Act (III of 19U7), s. 27— 
Composition—Dedt, proof of~Schedule of creditors, 
setiling of Creditors, right of vote of. 

In insolvency cases the proof of debts means that 
the creditor shall have proved his debt in some of the 
ways prescribed by the Provincial Insolvency Act and 
that his name shall have been put by the ohne on 
the schedule of creditors. [p. 157, col. 1.] 


In insolvency matters the schedule of creditors 
should be settled at as early a date as possible and 


“ where an application under section 27 of the Provincial 


Insolvency Act is made before a proposal for com- 
position is fiually accepted, no creditor is entitled 
to vote whose debt has not been proved and whose 
name has not been admitted on to the schedale 
by the Judge. [p. 157, col. 1.] 


Civil revision against the order of the 
District Judge, Agra, dated the 27th March 
1915. 


Mr. J. Nehru, for the Applicant. 


The Hon’ble Dr. Sundar Lal, Messrs. Dalit . 
Mohan Banerji, Mangal Prasad Bhargava and 
Baleshwart Prasad, for the Opposite Party. 


JUDGMENT.—This application arises out 
of an insolvency matter. Chandan Lal is 
the debtor. A petition for a declaration 
of insolvency was presented by one of his 
creditors. The debtor appears to have 
submitted a proposal for composition under 
section 27 of the Provincial Insolvency 
Act. This proposal was in the first instance 
accepted by the Judge of the Small Cause 
Court before. whom the insolvency matter 
was pending. On an appeal, however, the 
matter was remanded with certain directions. 
As the result the Small Cause Court Judge 
refused to aceept the composition. On 
appeal to the District Judge the order of 
the Small Cause Court was afficmed. The 
insolvent comes to this Court in an appli- 
cation by way of revision. with varions 
grounds of objection. The first ground was 
that the District Judge had erred in hold- 
ing that ceriain debts, which were paid 
up subsequent to the application, should not 
be taken into account when considering 
the proposal for composition. Secondly © 
because the debts had been legally provede 


“some stay on the sale 
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and the petitioner was not bound to prove 
them in any particular way; thirdly, bes 
cause under the circumstances the com- 
position proposed by the applicant should 
have been accepted, and lastly, because the 
order of the District Judge was not in accord- 
ance with law. 

We may point out that section 27, 
clause (2), expressly provides that the pro- 
posal for composition to be accepted must 
be accepted by a majority in number and 
three-fourths in value of all the creditors 
whuse debts are proved and who are present 
in person or by a Pleader. We think that 
the proof of debts means that the ereditor 
shall have proved his debt in some of the 
ways prescribed by the Act and that his 
name shall have been put by the Court 
on the schedule of creditors. In the pre- 
sent case some of the creditors had given no 
proof whatever of their debts-——others had 
filed affidavits of their debts, but we do not 
know whether the Court even considered 
whether or not they were creditors and 
certainly they were not put on the schedule 
of creditors. Under these circumstances we 
do not see our way to interfere with the 
order of the Court below. We think, 
however, that all that has happened up to 
the present should not prevent the debtor 
from submitting a further proposal for 
composition, and we think that those oredi- 
tors whom the Court finds to have been 
really creditors should be admitted on to 
the schedule upon proof of their debts 
(with a note, of course, to the effect that 
they had received part payment if such 
be the fact) and we think that these 
creditors might reasonably be included in 
the majority required by the section. But 
we think that no creditor should be entitled 
to vote whose debts have not been “proved 
as stated” above, that is to say, they must 
have proved their debts and their names 
admitted on to the schedule by the Judge. 
We think that in all these insolvency 
matters the schedule of creditors should 
be settled at as early a date as possible 
and before a proposal for composition is 
finally accepted. It is only by this means 
that the interests of all parties can be 
properly considered. We are asked to put 
of the debtor’s 
property or the distribution of the money 
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that may have been realised by such sale. 
We do not think that we ought to do 
this. Such an application ought to be made 
to the Judge before whom the insolvency 
matter is pending. No doubt if an appli- 
cation is made to him and he comes to 
the conclusion that a bona fide proposal for 
composition is about to be made by the 
jadgment-debtor which is likely to be 
accepted by a majority of the creditors, 
such consideration will influence him in 
granting the application. We dismiss the 
application with costs, including in this 
Court fees on the higher scale. 


Application dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1528 
or 1915. 

April 3, 1917. 
Present:—Mr, Justice Fletcher and 
Mr. Justice Smither. 
BASIRUDDI SHEIK H—Puaintirr— 
APPELLANT 
versus 


MOBARAK MUNSHI— Derenpanr— 


RESPONDENT., 

Ejectment—Co-sharer in possession of whole pro- 
perty dispossessed by trespasser—Adrerse possession 
against co-sharer, effect of—Jus tertii, plea of. 

One of two brothers, who had an undivided 
8-annas share in a holding, assuming to himself the 
sole ownership of the holding leased it to the plaintiff 
intending to exclude his co-sharer, who had dis- 
appeared and was considered as dead or having 
abandoned the property. The plaintiff, having been 
ousted by the defendant (a trespasser), brought a 
suit for his cjectment: 

Held, that as the title of the plaintiff’s lessor had 
become adverse to his co-sharer, the plaintiff obtained 
title to the whole by adverse possession and that, 
therefore, he was entitled to recover the whole pro- 
perty from the defendant whose plea of jus tertii could 
not be of any avail. [p. 159, col. 1.] 

Quvre.—-Whether an undivided co-sharer who ig 
in eaclusive possession of the whole property is 
entitled to recover the whole from a trespasser who 
dispossessed him, or is liable to be put in joint pos- 
session with the trespacscr, 


of his 
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Appeal against the decree of the Additional 
Subordinate Judge, Zilla Khulna, dated 
the 24th March 1915,- modifying that of 
the Munsif, 2nd Court at that place, dated 
the 30th June 1914, 


FACTS of the case appear from the 
judgment. 


Babu Jadunath Kanjilal, (with him Bubu 
Karunamoy Ghose), for the Appellant.— 
Abdul is an 8-annas co-sharer. He was in 
exclusive .possession. (Gefur’s whereabouts 
are not known. Defendant here comes- as a 
trespasser so he cannot claim to be in joint 
possession with the plaintiff. Refers to 
Salmond’s ‘Jurisprudence’ and Shama 
Charan Roy v. Surja Kanta (1).  Plaint- 
iff is entitled to possession against all 
except the actual owners. The plaintiff.appel- 
lant has proved his antecedent possession. 
Refers to Menik Borat v. Bani Oharan Mandal 
(2). Iftwo brothers are tenants of the same 
property, and one brother goes away, the re- 
maining brother has to pay the whole rent. 
The landlord cannot claim khas possession if 
one tenant is there Abdul’s possession was 
not illegal. The appellant.is the holder of 
a bona fide lease, and he is entitled to be 
maintained in possession in each and every 
portion of the’ land. Abdul acted as an 
implied trustee of ‘Gafur. “In Shama Charan 
Roy v. Surja ` Kanta (1); the. plaintiff . was 
not in actial possession. A trespasser cannot 
plead jus tertii, 


Babu.Purna Chandra Roy, for the Respond- 
ent.—The defendant is not a trespasser. If 
the plaintiff bad sued ‘for confirmation 
possession, it would have been 
otherwise. The plaintiff’sremedy is a suit 
for partition with the defendant. The plaintiff 
cannot succeed in a suit for ejectment against 
the defendant as regards the 8 annas. It has 
not been found that the plaintiff is the true 
owner, in which case the defendant could not 
be maintained in his possession. 


Babu Jadunath Kanjilal, in reply.—There is 
a difference between right of possession and 
right to possession. The plaintiff has a right 
to possession of 16 annas as against a tres- 
passer. If I am in possession of 16 annas, 
I bave a right to be maintained in possession 


(1) 6 Inā, Ops, 806; 15 ©. W. N. 163. 
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against the whole world except the real owner. 
As a lessee I have a good title. 

[Frercaer, J—~You cannot suggest that it.is 
a:suit for confirmation of possession when at 
the time of the institution of the suit, the 
plaintiff was out of possession. | 

No, My Lord. The co-owner here is to be 
regarded as the full owner. 


JUDGMENT. 


- FLETOHER, J.—This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Khulna, modifying the 
decision of the Munsif of thesame place. 
The suit was brought by the plaintiff to 
recover possession of certain property of which 
he had a lease. The first Court decreed: the 
suit. The second Court modified the decree, 
giving the plaintiff possession of one-half, 
The plaintiff's case was that one Abdul was 
the original owner of the property who sold it 
to Meajan, who leased it out to the plaint- 
iff as owner of the property in 1899. The 
plaintiff was ‘in exclusive possession of the 
property until ousted by the defendant. The 
defendant alleged that Abdul had a brother 
named Gafur; and Gafur and Abdul granted 
a lease to: the defendant’s mother Pati Bewa, 
The-Court held that the existence of. Gafar 
and his interest in the property -was not 
proved. : -The first Court held that the 
alleged lease to the defendant’s mother had not 
been proved. The Court of first instance found 
that the plaintiff was in exclusive possession. 
The lower Appellate Court found that Gafur 
had an 8annas share and that Gafur had 
obtained his interest in the holding. On that 
the plaintiff obtained possession ‘of 8-annas 
share along with the defendant. The present 
appeal is preferred against that decision. 
First of all, it is quite clear that the plaintiff 
has been found to’be an 8-annas co-sharer 
of an undivided share in the property and he 
is entitled to each and every part of it, and 
the defendant who is found to be a mere trés- 
passer is obviously not entitled to be in joint 
possession along with the plaintiff in the 
8-annas share. It might be that the suit being 
a suit for ejectment, the defendant’s possession 
caunot be disturbed. It is quite clear that 
the plaintiff was put in possession and his 
possession will be the possession of Gafur or 
his heir, unless some ast is done to ®xclude” 
Gafur, The finding thathas been made af 
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to the possession of the plaintiff’s lessor 
Abdul-is not in very clear terms in the 
judgment of the lower Appellate Court. But 
16 is quite clear that what the Judge means 
to find is that Abdul had been in exclusive 
possession from the time that Gafur went 
away and that Gafur had left the village for 
many years and had not been heard of, It 
is argued on that basis that the possession of 
Abdul would not be adverse to Gafur, unless 
there is some act to exclude Gafur. The act 
seems to be inconsistent with anything’ else 
except that the lessor of the plaintiff did 
mean to exclude his co-sharer and brother 
Gafur, who disappeared. There cannot be 
any doubt as regards the fact that Gafur was 
considered as dead or that he abandoned or 
left this small property and the plaintifi’s 
lessor assumed to himself the sole ownership 
of the property and dealt with it without any 
reference to Gafur, I think, on the whole, 
that the facts warrant the finding that the 
title of Abdul had become adverse as against 
Gafur. lf that is so, the case does not, pre- 
sent avy difficulty; because the plaintiff had 
his 8 annas plus the 8 annas of Gafur which 
he intended to have as his own and, as regards 
that, the.plaintiff as representing Abdul is 
entitled to recover possession of the whole 
of the “property. A-.case has been pointed 
out as.régards the wider view involved and 
continually .arising in this Court as to the 
value of the possessory title in a suit for eject- 
ment where the plaintiff is unable to prove 
that he has gota title to the property. The 
case that has been pointed ont in the judg- 
ment in Manik Borat vy. Bani Charan Mandal 
(2) is a matter of considerable difficulty. 
That difficulty is not lessened by the fact that 
a contrary rule has been observed in this 
Court for a considerable number of years. 
It may be that in some cases, e. gẹ, in 
Shama Charan Roy v. Surja Kanta (1), 
on the facts Chief Justice Jenkins came 
to the conclusion that the suit was, in fact, a 
suit for confirmation of possession. I doubt 
whether the present suit could, in any view, 
be treated as a suit for confirmation of posses- 
sion. I think that the evidence in the case is 
sufficient to show that the plaintiff obtained 
a title by adverse possession against Gafur. 
That gets rid of the plea of jus tertii set up by 
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Statute of Limitation. In that view, I set 

aside the judgment of the learned Subordinate 

Judge and restore that of the Munsif. 
SMITHER, J.—I agree. 


Appeal accepted. 


MADRAS HIGH COURT. 
Sseconp OivIL Apprats Nos, 1723 ro 1729, 
1731 To 1773 anp 1775 ro 1793 or 1915. 

December 20, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Spenser. 
SUNDARAM IYER-~—Prarntirr— 
APPELLANT 
CETSUS 


THEETHARAPPA MUDALIAR anp 


OTHERS—— DEFENDANTS-—RESPONDENTS, 

Madras Estates Land Act (I of 1908), ss. 8 (11), 
148—Landlord and tenant-—~Varam tenwre—Cesses 
clarmableas rent, levy of, conditions of—Kanganam, levy 
of, legality of —Recognition of rights by Court—Subse- 
quent non-enforcement-——Abandonment, presumption of 
—HEstoppel—Judgmenis not inter parties, admissibility 
of-—~Evidence Act (I of 1872), ss. 13, 115. 

In considering whether the levy of particular 
cesses in a varam tenure must be disallowed under 
section 143 of the Madras Estates Land Act, a 
distinction must be made between fees which form 
part of the consideration for the ryot’s hulding and 
are leviable as incidental to the tenure and fees 
which by law or usage are payable in addition to 
the rent. Forthe former class of payments, the 
occupation of the land is the consideration, and, 
eee prima facte they are lawfully made. [ p. 161, 
col, l 

Section 143 only applies to cesses which are 
additions to the rent, But if the fees claimed, 
instead of being cesses, are component parts of the 
rent by means of which the equality of varam is 
arrived at, the section will not apply. [p. 163, col. 1.] 

A payment of fees claimed as rent for a series of 
years will not make them enforceable if they are 
not legally leviable. They will be payable if there 
isa valid, express or implied contract to pay. A 
contract cannot be implied where the payment is 
a consideration and is a voluntary one. [p. 163, 
col, 1. 

If a cess is shown to have been levied for a special 
purpose, there can be no implied contract to pay it 
after the purpose has ceased to exist, and payment of 


e the defendant by showing that the interest of 


it will not thereafter be enforceable unless there 
eGafur had ceased to exist by virtue of the 


is a fresh contract founded on a fregh considerat ion 
to continue the payment. [p. 163, col, 1.] 
. 
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If a cess is otherwise valid, a contract to pay it 
can be implied from payments for a series of years 
or where itis theestablished usage or mameol of 
the estate to pay it. {p 163, col. 1.) 

The kanganam fee isa proper charge in addition 
to the rent and is legally leviable. [p, 164, col. 1.] 

Arunachallam Chettiqr v. Mangalam, 35 Ind. Cas. 
329; 20 M. L. T. 70; 4 L. W. 37; 31 M. L. J. 168; 
Lakshman Govind v., Amrit Gopal, 24 B., 591, 2 Bom. 
L. R. 386; 12 Ind. Dec. (N. s.) 924, followed, 


Judgments not inter partes are admissible in 
evidence where they are relevant under section 13 of 
the Evidence Act; They are evidence of usage as 
instances where the right in question was claimed or 
denied or recognized. Their evidentiary value, 
however, must depend on the facts of the particular 
case. [p. 160, col 2; p. 162, col. 1.] 


Lakshman Govind v. Amrit Gopal, 24 B. 591; 2 
Bom. L. R. 886; 12 Ind. Dec. (N.s ) 924; and Baswara 
Doss v. Pungavanachari, 13 M. 361; 4 Ind, Dec. (N. s.) 
964, followed. 


Per Krishnan, J.—Rent proper docs not include 
payments made merely in connection with the use 
of land and uuder a liability only incidental to such 
uso. Every payment by a tenant as such to the 

andiord will ordinarily have reference to the use 
and occupation of the land, as thatis the foundation 
of the relationship between the parties. But, unless 
a payment is directly in consideration for such use, 
it cannot fall under the first paragraph of clause: 11 
of section 3 of the Act. [p. 162, col. 2.] 

Where rights which have been recognized by 
Courts are not enforced by the landlord for some 
years, that fact alone cannot affect the rights them- 
selves cr lead to an inference of the abandonment of 
his rights by the owner. [p. 163, col. 2; p. 164, col.1.] 


Second appeals against the decrees of the 
District Court, Tinnevelly, in Appeals Suits 
Nos. 581 to 587, 589, 590, 592 to 632, 634 
to 644, 646 to 653 of 1914, preferred against 
those of the Sub-Collector of Shermadevi, 
in Sommary Suits Nos.4to 9,11, 18, 14, 18, 
19, 22, 24, 25, 27 to 32, 34 to 40, 42 to 44, 
46, 108 to 118, 120 to 127, 129, 180, 132 
to 137, 189, 140, 143, 145, 146, 148, 149, 
152, 153, 155 and 156 of 1918. ; 

Messrs. M. D. Devadoss and 9. Ramaswamz 
Aiyar, for the Appellant. 


Messrs. T. Narasimha Atyangar, - FY. 
Raghavachariar, T. Nallasivam Pillai; K. R. 
Guruswami Aiyar and A. Swaminatha Aiyar, 
for the Respondents. 

These second appeals and the memo- 
randum ofobjections filed in Second Appeals 
Nos. 1723 to 1729, L731 to 1746, 1748 to 
1751, 1754 to 1757, 1759, 1760, 1762 to 
1765, 1767 to 1773, 1775, 1777 to 1793 
of 1915 coming on for hearing on the 24th, 
25th and 26ta July 1916, and having stood 
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over for consideration till the 3lst July 1916, 
the Court (Spencer and Krishnan, JJ.) 
delivered the following 


JUDGMENT. 


SPENCER, J.— On the issue whether the 
pattas for Fash 1312 are proper patias, both 
the lower Courts, in consideration of the 
evidence afforded Ky previous decisions, 
some of which were between the same land- 
lord and the predecessors-in-title of some 
of the tenants in these appeals, and by 
pattas and muchilikas of previous faslis, have 
come to the conclusion that the tenants of 
the Inam Vagailkulam village hold on a 
varam tenure, the proportion being half 
varam for the landlord and half for the 
tenant, ~ 

The lower Courts are also agreed in find- 
ing on the 9th and Oth issues that the 
tnamdar is entitled to charge 2/5th raram 
for second crop cultivation on single crop 
lands, and to make the tenants contribute 
half faslijaste in addition to the varam 
when Government water is taken for a second 
crop on single crop lands, 

These findings appear to be just and 
based on legal evidence of usage. It is 
contended on this and other issues that the 
judgments in previous suits are not admissible 
on the ground that they were nat between | 
the same parties and were not given effect 
to. 

Under section 13 of the Indian Evidence 
Act, they afford instances of a local custom 
or usage being recognised and as such they 
are evidence, sven though the tenants in 
the present cases were not parties to them 
Lvide Haswara Doss v. Purgavanachari (1)]. 

This disposes of the memoranda of objec- 
tions on these points, 

Tssue 7 is whether the plaintiff is legally 
entitled to the cesses claimed by him, On 
this head, the liability of the tenants to pay 
the following charges has been considered 
(1), Kanganam, (2) Porkattu, (8) Yavanai, 
(4! Kalavi Nazar, (5) Urai, (6) Vasi, (7) 
Kaval, (8) Alavu, (9) Attakottu, : 

The Sub-Collector allowed them all, 
The District Judge allowed (1), (2), (8) 
and (9) and disallowed (8), (4), (5), (6) and 
(7). The lessee appeals against all the 


(1) 18 M. 861; 4 Ind. Dec, (wN, s.) 964, 
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items whish have been disallowed. The 
tenants have raised objections to all those 
which have been allowed. In treating of 
these, a distinction must be made between 
fees, which form part of the consideration for 
the ryot’s holding and are leviable as incidental 
to the tenure [wide the definition of ‘rent? 
in section-3, clause (11) of the Madras 
Estates Land Act], and fees which by law 
or usage are payable in addition to the rent 
[vide sub-clause (a) of the same section 
See Devanat v. Ragunatha Row (2). For the 
former class of payments, the occupation 
of the land is the consideration and, therefore, 
prima facie they are lawfully made. 

The Sab-Collector in deciding this issue 
did not keep this distinctionin mind. He 
was satisfied with the conclusion that “the 
payment of cesses appears always to have 
been a recognised feature of the tenure 
under which lands were held in the estate.” 


The District Judge rightly observed that 
payment for a series of years would not 
make these sums enforceable if they are not 
‘legally leviable. That is the effect which 
section 143 of the Act has on cesses. This 
section only applies to cesses which are 
additions to the rent. But if these sums, 
instead of being cesses, are component parts 


of the rent by means of which the equality: ` 


of -varam is arrived at, then section 143 
will not apply. 

The District Judge treating all as cesses, 
but excluding Kanganam and Porkattu on 
‘aceount of a judgment of this Court dismiss- 
ing an appeal against a decision of the 
District Court which once allowed these 
items, proceeded upon conjecture as to the 
purpose that these payments were intended 
to serve and upon some slight oral evidence 
as to their meaning, to decide whether 
‘they were legally leviable. For instance, 
in dealing with Yavanai, the Judge states 
that its meaning and object are not clear 
but he disallows it because it was disallowed in 
Second Appeal No. 1673 of 1888 and because 
he thinks it is not a legitimate charge. 


In Second Appeal No. 1673 of 1888, the 
plaintiff failed to prove an unbroken custom 
for the charge. It has not been shown that 
the circumstances of these cases are the same. 

+ ia @ 
#2) 18 Ind. Cas, 298: 13 M. L. T 


N. 886 
e 
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Again, the Judge states that Kalvai Nazar 

is described as a cess for the maintenance 
of channels. He does not mention where 
this description occurs. The appellant’s 
pleader maintains that it is for keeping 
channels clear of silt, a duty that is declared 
in section 137 of the Act to fall on the 
ryots. Urai is stated to be connected with 
the measurement of the crops. Judge 
allowed Alayu and Attakottu which were 
connected with the same 
process, but disallowed Urai, Kaval and 
Vasi, are shown in the pażłas as divided 
between the landlord and the tenant 
There is.so much uncertainty as to the 
significance of each of these charges that I 
doubt with reference to the frame of the issue 
if the parties at the trial were alive to the 
necessity of producing such evidence as 
might have been available to prove (1) 
whether they form part of the consideration 
for the occupation of the land or whether 
they are additions fo the rent, (2) if they 
are additions, whether they are not legally 
leviable as (1) having been originally levied 
for a purpose which has since failed, (2) 
being voluntary payments, (3) being illegal 
as being forbidden by law or against publio 
policy. 
With the exception of .Kanganam, the 
meaning of which is well known and which 
has been held in a similar casein Arunachallam 
Ohettiar v. Mangalam (3), to be a proper 
charge in addition to the rent, I am of 
opinion that a finding is necessary on both 
these points and that the parties should be 
allowed to adduce fresh evidence on them. 
The present District Judge will be asked to 
return findings within eight weeks. Ten 
days will be allowed for filing objec- 
tions. 


Krisanan, J.—The questions that arise 
for decision in this batch of appeals are 
whether the patta tendered by the plaintiff 
was 8 proper patta and if not what is the 
proper patta. The tenant defendants have 
objected to the patta as being a varam 
patta whereas their tenure, they say, is a 
Pattam one, and also as containing nine 
cesses and half fasli justi improperly claim- 
ed by the landlord’s lessee, the plaintiff. 


(3) 35 Ind. Cas. 829; 20 M. T. I. 70; @L, W. 37; al 
M. L. J. 168. 
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The cesses objected to are Yavanai, Kalvai 
Nazar,’ Urai, Vasi, Kayal fees, Kanganam, 
Porkattu, Attakottu and Alavu. The 
first Court held that the tenure 
was a varam tenure and that the cesses 
were all rightly claimable. On appeal, 
the learned District Judge, while upholding 
the finding as to the tenure, disallowed the 
first five of the above mentioned items as 
Improper ones and allowed the rest. Both 
Courts allowed the half fasli just? claimed. 
Plaintiff has appealed against that decree in 
so far as it was against him and the 
defendants have filed memorandum of objec- 
tions, . i 
The nature of the tenure is the first point 
for decision. Both the lower Courts have 
found that it is vuram tenure on this estate. 
It is objected for: the tenants that the 
Courts have wrongly relied too much on 
judgment exter parties as they are inadmis- 
sible in evidence and even if admitted are 
of very little evidentiary value. It is 
now settled law that judgment not inter 
parties are still admissible in evidence 
where they are relevant under section 13 of the 
Evidence Act. - They are evidence of usages 
as instances where the right in question was 


claimed or denied or recognised. See 
Lakshman Govind v. Amnt Gopal (4), 
Haswara Doss v. Pungavanaehari (1). Their 


evidentiary value must depend upon the 
facts of the particnlar case. - Where, as 
in this case, the varam right was claimed 
on several previous occasions and every time 
successfully, the value of the previous judg- 
ments is not so negligible as the defendants 
try to make out. They were more than once 
followed up by the acceptance of pattas. 
See Exhibits J series, T and U and 
execution of muchilikas Exhibit A series 
by the tenants wherein the varam tenure 
was expressly recognised by them. There 
is also other evidence to support the 
finding. I accept the finding that the 
tenure in this estate is a varam tenure. 


The next question for decision is which 
of the charges claimed should be allowed 
or disallowed. This question must now 
be decided under section 143 of the 
Estates Land Act. The word ‘rent’ in that 
section is defined in section 8, clause 11 


7 of 24 B. 891; 2 Bom. L. E. 386; 12 Ind. Dec. (n. 8.) 
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(a), as including “any local tax, - cess, fee 
or sum payable in addition to the rent 
according to law or usage having the 
force of law.” Cesses which do not fall 
under this definition must be disallowed 
under section 1438. It is urged for the 
appellant that all the charges claimed by 
the landholder are payable by the tenants 
according’ to the usage or mamool of the 
estate. This must, no doubt, be established 
by the landholder. 

Before considering this question, an 
argument adduced for the appellant that 
the different payments claimed by him 
though called by different names are all 
part and parcel of the varam or “rent” 
as defined in the Ist paragraph’ of clause 


(11) section 3 and that as half varam 
is lawfally payable by the tenants for 
their holdings, no qüestion about the 


legality of each of these payments arises, 
has to be dealt with, “Rent” as defined 
in that paragraph is “what is lawfully 
payable in money or in kind or both to 
a landholder for the use or occupation 
of land in the estate for the purpose of 
agriculture.” It is what may be called 
the rent proper to distinguish it from the 
payments included in “rent” by the rest 
of the clause. Rent proper clearly does 
include payments made merely in 
connection with the use of land and 
under a ‘liability only incidental to such 
use. Of course, every’ payment by a 
tenant as such to the landlord-will ordinarily 
have reference to the use and occupation 
of the land, as that is the foundation of 
the relationship between the parties. But, 
unless a payment is directly in considera- 
tion for such use, it cannot fall under the 
first paragraph of clause 11, section 3 of 
the Act. It is not clear if the payments 
in question here satisfy this test as their 
nature and the object of their levy have 
not been elucidated by evidence. They 
are all apparently payments for purposes 
in connection with the tenanoy but it is 
not clear if they are part of the varam 
as argued. They have been treated as cesses 
by the plaintiff in the plaint and the issue 
as to them has been framed on that footing. 
But -that is not conclusive; there must be 
a finding on this point on fresh evidence. 

It was argued that at any rate Ara vangi” 


which is stated to mean collection charges 
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by plaintiff's Counsel should be treated as 
part of the varam and the case in Radha’ 
Charan Ray Ohowdhry v. Golak Ohandra 
Ghose (5) is cited as an authority for it. 
Collection charges may in certain cases be 
part of the rent proper as held in the 
case cited; but that depends on the facts 
of the particular case. Hore, it is not clear 
what the nature or object of Yavanai is, 
to decide the question, Even if the pay- 
ments claimed in this case are all cesses 
by virtue of the second paragraph and 
sub-clause (a) of clause (11). they will 
still be included in the term ‘rent’ under 
section 143 if they are payable according 
to law or usage having the force of law. 

The question thus arises for devision, 
whether all or any of them are payable 
according to law? They will be so payable 
if there is a valid, express or implied 
contract to pay. A contract cannot be 
implied where the payment is without 
consideration and is a voluntary one as 
for example temple fees. See Strdparapu 
Ramanna vy. Mallikarjuna Prasada N ayudu 
(6); or in the case where the payment is 
ofa cess illegal in its very nature. If the 
cess was shown to have been levied for a 
special purpose, then also there. can be 
no implied contract to pay it after the 
purpose has aeased to exist; and payment 
of it will no longer be enforceable unless 
there was a fresh contract founded on 
a fresh consideration to continue the pay- 
ment. See Ramaswamt Atyar y. Sundaram 
Aiyar (7). If a oess is otherwise valid, 
a contract to pay it can be implied from 
payments for a series of years or where 
it is the established usage or mamool of 
the estate to pay it. 

The Sub-Collector in the first Court found 
on the evidence that the payment of these 
“cesses” was always a recognised feature of 
the tenure of this estate. The Appellate 
Court has not given a finding on the point but 
has disallowed some of the ‘cesses’ as not 
being necessary or legitimate charges and 
allowed others as legitimate ones excluding 
from consideration Kanganam and Porkattu 
“in view of the High Court’s desision 
allowing them”. As all the evidence on 


.(5) 816. 884;8 C. W. N. 529, 
of8) 17 M. 48; 3 M. L. J, 207; 6 Ind. Dec, (N. 8.) 29, 
“(7) 30 Ind, Cas, 166. 
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this point is now on record and we have been 
taken through that evidence at consider- 
able length it seems to me if is not neges- 
sary to call fora finding on this question, 
namely, whether these charges are leviable 
according to usage, from the lower Court 
as we can ourselves come to a finding on 
the point under section 103, Civil Procedure 
Code, and as the finding is one of mixed 
law and fact. 


The Sub-Collestor has set out the evi- 
dence on the point; it is not necessary to 
do so again; on that evidence, I am of 
opinion that his finding that the payment 
of these charges and the half fasl¢ justi 
was recognised feature of the tenure is 
correct. As Exhibit JJ proceeded on a 
manifest mistake and Exhibit P merely 
followed it on this question, no great value 
can be attached to them as showing the 


terms of the tenure on this estate. Neither 
they nor the subsequent conduct of the 
lessee is binding on the owner, It was 


strenuously argued on this issue also that 
the previous judgments should not be 
relied on to find the usage on this estate 
(1) as they were not inter parties and 
1 have 
already held the judgments though eater 
parties are relevant evidence and in the 
circumstances of this case, I think they 
are very material evidence. Pattas and 
muchilikas were exchanged in accordance 
with them. See Exhihit A series, Q, 
T, U, Ul. Asthe tenants were refractory 
and were raising disputes necessitating 
litigation more than once and as they 
would not pay rent as they were bound 
to do the then lessees apparently found it 
convenient to take from them what they 
could collect without trouble. It is in 
evidence that from 1890-91 these charges 
were not separately collected but were 
consolidated with the varam and a lump 
amount taken dividing the crop in the 
ratio of 160 to 11. That was during the 
time of a lessee; -but when the agent of 
the owner came in, he seems to have 
collected them for some time according to 
the pattas. The earlier judgments in 
evidence really shew what the rights of 
parties were as recoguised by the Courts; 
the fact that those rights were net enforced 
in full by the lessees from the owner for some 


S, 
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years cannot affect the rights themselves or 
lead to an inference of abandonment of 
his rights by the owner. As regards 
Kanganam and Porkattu, even Exhibit P 
allowed them and Exhibit V series expressly 
recognises them as payable. Taking then 
that the charges claimed were payable by 
the tenants according to the usage of the 
estate, the question still remains whether 
any of them should be disallowed as being 
illegal, voluntary or for a purpose which 
has now ceased to exist. These cases have 
not been tried from this point of view as 
they were apparently not presented in 
that light in the first Court. The lower 
Appellate Court has acted mainly on its 
own opinion as to what may be considered 
unnecessary or illegitimate charges, evidence 
on the point and as to the nature of the 
payments claimed being very meagre. It 
is not satisfactory to dispose of these 
cases without the parties being given a 
fresh opportunity to adduce evidence on 
these points. 


1, The Kanganam fee should, however, 
be excluded from avy fresh enquiry as this 
High Court has already considered its charac- 
ter and held that it is a cess that is legally 
leviable. See Arunachallam Chettiar v. Manga- 
lam (3) and as the varam system is still in 
foree on this estate, its purpose cannot be 
said to have ceased. I agree with the 
ruling above cited and allow this fee in the 
landlord’s favour. 


The Yavanai fee has been held to be not 
a legitimate charge by the learned District 
Judge onthe strength of a ruling of this 
Court in Second Appeal No. 1673 of 1888, 
But a reference to that ruling shows that 
the cess in question was then disallowed 
on the ground that it was not proved and 
not on the ground that it was an illegal 
sess. The ruling, therefore, is no authority 
to support the view of the lower Court. 
The item in question must be included, there- 
fore, in the fresh enquiry proposed. 

As to half faski fusti, it was allowed by 
the earlier judgments referred to above. It 
was only disallowed by Exhibits JJ and P 
by a mistake as already explained. It seems 
to me to be fair to both sides to make 
each party pay half the fasli justi particular- 
ly as the tenant pays only 2/5th varam for 
fhe gpd crop. Iwill allow this. 


Ladi 
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2. It remains to notice an argument by 


‘plaintiff’s Counsel that, by Exhibit C, the 


question of the liability to pay these charges 
is made res judicata between his client and 
the tenants who were parties to that judg- 
ment. There is ‘no force in this argument 
as the liability of the parties has now to 
be judged with reference to a new enact- 
ment, the Madras Estates Land Act, which 
has come into force since the date of Ex- 
hibit C. The payment of rent inthe suit 
fasli cannot depend upon what was decided to 
be the proper rent before this Act came into 
force, It is also pointed out that the identity 
of the subject-matter is not established. 

I, therefore, agree that before finally dis- 
posing of these appeals, the learned District 
Judge be asked to submit a finding after 
giving an opportunity to the parties to 
adduce fresh evidence on the two issues 
framed by my learned brother excluding 
Kanganam fee therefrom. 

This order applies to all oases except 
Second Appeals Nos. 1780 and 1774 where 
the respondents have died and no legal 
representatives have been brought on the 
record yet. 





In compliance with the order contained in 
the above judgments, the District Judge 
of Tinnevelly submitted the following 

FINDING * * * ki * 
4 Me I think they must have con- 
sidered these various items as necessary 
items, connected with the division of produce, 
and must have collected the same as part 
of the rent, the landlord being responsible 
for payment to persons doing the work for 
which charges have been shown as payable 
to him and vice versa, Even if they are 
looked upon as cesses, additions, there is 
absolutely nothing from which one could 
infer that such payments were either voluntary 
or illegal. 





These second appeals coming on fcr final 
hearing after the return of the finding of 
the lower Appellate Court upon the issues 
referred by this Court for trial the Court 
delivered the following 

J UDGMENT.—We accept the findings and 
allowing the appeals we restore the decrees 
of the Sub Collector. The respondents will 
pay appellant’s costs in this Court. o o 

We allow a lump sum of Rs, 600 for 

e 
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fees which as well as printinz charges will be 
divided. evenly among all the appeals. The 
memoranda of objections are dismissed. 
Appeals allowed. 
V. R. P, 


OT 


ALLAHABAD HIGH COURT. 
First Civit Apesat No. 404 or 1915, 
May 2, 1917. 
Present:—Justice Sir P, C. Banerji, Kt. and 
Mr. Justice Ryves. 
SIDDHAN LAG AND otagres——-Derenpanra 
=Å PPELLANTS 
VETSUS : 
GAURI SHANKAR AND anotagr— 


PLAINTIERS— RESPOND ENTS. 

Frust, creation of — Revocation ~Author of trust, power 
of, to revoke —Civil Procedure Code (Act ¥ of 1908), s. 
92, applicubility of —Trustee, de son tort. 

The position of a person who creates a trust of 
his property and declares himself to be the first 
manager becomes merely that of a manager and he 


. ig not competent subsequently to revoke the trust 


oe slid it or to appoint new managers, [p. 166, 
col. 1. 

Section 92 of the Civil Procedure Code, 1908, 
applies to the case of persona who are trustees de san 
tort, [p 163, col. 1,] 

Jugalkishore v, Lakshmandus, 23 B. 659; 1 Bom. 
L. R 118; 12 Ind Dec. (N s.) 449 and Budree Das 
Mukim v. Chooni Lal Johurry, 38 C. 789; 10 €. W.N. 
581, followed. i 


First appeal from the decision of the 
Additional Judge, Farrukhabad, dated the 
6th September 1915, 

The Hon’ble Dr. Surendra Nath Sen, for 
the Appellants. 

The Hon’ble De. Tej Bahadur Sapru, Measra. 
Gulzart Lal and Lakshmi Narayan, for the 
Respondents. 

JUDGMENT.—This appaal arises out of 
a suit brought under seation 92 of the Code. 
of Civil Prosedure, The facts are these. 
One Ganga Din executed a document on the 
2nd of Jane 1909 purporting to baa deed of 
gift of certain proparty balonging to himself 
in favour of the idol Sri Rangji Maharaj. 
By that document he clearly made an endow- 
ment of his property forthe maintenanceofthe 
temple of Thakurji and also for the establish- 
ment of a Sanskrit p2tshala. He also pen: 
vided inthe document for other mutiars 
which the trastees nominated by him wonll 
have to carry ouatin connection with the 
° 
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endowment and declared what expenditure 
should be incurred in relation thereto. 
There can be no doubt that under this 
document an express trust was created for 
religious and charitable purposes. In thia 
deed of trust he nominated himself as the 
first manager of the trust and named threè 
persons, namely, Siddhan Lal, Raghubar 
Dayal and Jhamman Lal as his sugsessor 
in the office of manager after his death, On 
the 2nd of February 1911 he executed 


. another document under which he nominated 


Siddhan Lal, Jugal Kishore and Maiku Lal 
to be managers in the place of the three 
persons named above for the management 
of the endowment after his death. He also 
provided in that document that instead of a 
patshala being established the money pro- 
vided for the patshala should be spent in 
sadabart, that is, charity. .The present suit 
was brought with the permission of the 
Legal Remembrancer by two members of the 
Hindu community for the removal of the 
defendants from the management of the 
property, on the ground that they had 
obtained the document of 1911 by undue 
influence from Ganga Din and that they 
were mismanaging the trust property and 
had committed a breach of trust by omitting 
to perform the duties imposed upon the 
trustees by the maker of the trust. We 
may mention that Ganga Din died in 1912. 
The Court below has decreed the claim and 
made an order removing the defendants from 
the management of the trust. It refused to 
appoint Raghubar Dayal and Jhamman Lal 
as trustee but made a reference to the 
Collestor for the nomination of trustees and 
reserved to itself the power of appointing 
new trustees for the management of the 
trust. This appeal has been preferred by 
the defendants, and the first contention on 
their bohalf ia that this case could not ba 
instituted under section 92 of the Code of 
Civil Peacedura. They urge that if the 
pliintiff's contantion is correct that the 
aoprintment of the defendants was not 
legilly valid, they are trespassers and could 
not ba sued under section 92 as trustees. In 
our opinion this contention is untenable. No 
doubt Ganga Din, the miker of the trust, 
was entitled al the time of ersating the trast 
to nominata the persons who were to be 
minigers of ths trust after the date of the 
creation of the trust and to provide for tha 
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‘appointment of further trustees. As has It was the duty of the trustees in the 


been already stated he declared that he 
himself would be the first manager (sarbara- 
kar) and that after his death. Jhamman Lal, 
Raghubar Dayal and Siddhan Lal should 
‘be the managers. It was not open to him 
after the trust had been created to nominate 
new managers who were to take his place 
after hisdeath. Subsequently to the creation 
of the trust his position was merely that of 
manager and he was not competent to revoke 
the trust or alter it, or appoint new 
managers. Therefore, with the exception of 
Siddhan Lal, who is one of the trustees 
mentioned in the original deed of trust, the 
other two defendants are not men who have 
been validly appointed trustees or could be 
so appointed. They by their own admission 
have taken charge of the trust property not 
as trespassers but as managers of the trust, 
and, therefore, they must be deemed to be 
‘trustees de son tort, In our opinion section 92 
applies to the case of persons who are 
trustees de son tort. This was held by the 
Bombay High Court in Jugalkishore v. 
“Lakshmandas (1) and by the Calcutta High 
‘Court in Budree Das Mukim v. Ohooni Lal 
Johurry (2). 


., It is next urged that it bas not been 
proved that the defendants have committed 
a breach of trust. It has been found by the 
Court below that the temple erected by 
‘Ganga Din in which the Thakurji was 
installed has not been repaired by the defend- 
ants and that it is in a hopelessly bad state 
of repair. According to the defendants’ own 
allegations they have not spent even Rs. 2 
in repairing the temple. Under the terms 
of the document of the 12th of June 1909 
Rs. 25 a year were allotted for repairs of the 
temple but no part of this money has been 
spent for that purpose, and the result has 
been thatthe temple isin such a condition 
that after a short time, unless properly 
repaired, it will cease to exist, Again under 
the terms of the trust a Sanskrit patshala 
had to be established. There is some eyi- 
dence: that in the lifetime of Ganga Din 
a-small patshala wan started with a 
small number of students, but by reason 
of his illness it was not continued. 


uf ) 28 B. 659;'1 Bom. L, R. 118; 12 Ind Dee. (x. s.) 
< * 4 


performance of what was incumbent on them 
under the terms of the deed of trust to 
establish a Sanskrit paishala and to carry 
it on with the means at their disposal. This 
has not been done and this is another breach 
of the duties which the managers had to 
perform. 

The defendants produced certain account 
books the genuineness of which the Court 
below has doubted. We have seen the acconnt 
books and we are not prepared to say. 
that the suspicions of the Court below as 
regards their genuineness are unfounded. The 
learned Judge has dealt with the matter at 
length and he has given other reasons for 
coming to the conclusion that the defendants 
have not carried out the objects of the 
trust and have not defrayed all the expenses 
which they were bound to do under the 
terms of the trust deed of 1909. We do not 
deem it necessary to go at length into those 
matters. We have considered the evidence 
on the point and agree with the findings of 
the Court below. We donot consider it 
necessary to decide in this case whether the 
document of the 2nd of February 1911 was 
obtained by undue influence. In our opinion 
Ganga Din war not competent to execute 
that document after having created a trust 
under the prior document of the 1th of 
June 1909. We think that the learned 
Judge came to a right conclusion in this case 
and this appeal must fail some objestions 
have been preferred on behalf of the 
plaintiffs. One of them is to the effect that 
the learned Judge ought to have ordered 
the defendants to render accounts. We 
think that having regard to the circumstances 
the learned Judge exercised a wise discre- 
tion in leaving the matter open ard direct- 
ing that it would be for the new trustees to 
sue the defendants separately for sccounts 
or for recovery of ornaments if they thought 
fit to do so. 

Another objection taken on behalf of the 
plaintifs was that one Rup Lal should not 
have been appointed a trustee by the Court 
below. We have: nothing onthe record to 
show that Rup Lal has been appointed and 
there are no materials before us to enable us 
to consider whether that appointment is a 
proper one or not, if in fact Rup Lal has been 
appointed. The objections taken on Behalf of 
the plaintifis are without force, 
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The result is that we dismiss the appeal 
and also the objections with costs, including 
fees on the higher soale. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL Civit JURISDICTION Appeat No. 24 
or 1916. 

November 9, 1916. 
Present:——Sir Basil Scott, KT., Chief Justice, 
and Mr. Justice Heaton. 
BIRDICHAND JIVRAJ— 
Derenpant No. 1— APPELLANT 
VETSUS 


Tar STANDARD BANK, Liairep— 


PLAINTIFE— RESPONDENT. 

Mortgage of shares—Company—Liquidation—Payment 
of calls by mortgagee—Mortgagee, whether can recover 
amount from mortgagor. . 

Plaintiff advanced a sum of money to the defend- 
ant on the security of certain shares in the 9. Bank 
in February 1918. In October 1918 defendant 
wished to overdraw his account with the plaintiff 
Bank, and this was allowed on a deposit of some 
more shares in terms of a formal overdraft agree- 
ment. All the shares deposited were tranrferred to 
the plaintiff Bank’s name on the share register of 
the 8. Bank, and dividends when received were 
credited by the plaintiff Bank to the loan account 
of the defendant. In September 1913, the S. Bank 
shares bagan to fall, and the plaintiff Bank sold some 
of the mortgaged shares before a winding up order 
was made for the compulsory liquidation of the S, 
Bank. In the liquidation the plaintiff Bank was 
placed on the A list of contributories for the shares 
held by them, andonthe B list for the shares sold 
by them, and were forced to pay calls: 

Held, (1) that the plaintiff Bank could recover the 
amount of principal and interest advanced by -it to 
the defendant, but that it was not entitled to the 
amount paid by it as calls or to any declaration 
of indemnity as to its liability in respect of the 
shares sold by it; [p 169, col. 2 

(2) that the plaintiff didnot occupy the position 
of trustee for the mortgagors at the time of paying 
the calls and was, therefore, not entitled to an indem- 
nity as trustee. [p. 170, col. 1.] 

Phene v. Gillan, (1845) 5 Hare 1; 15 L.J. Ch. 65; 
9 Jur. 1086; 67 E. R. 803; 71 R R. 1, relied upon. 

It is not an implied condition of a contract of 
mortgage that the mortgagor should indemnify the 
mortgagee against the consequences of holding pro- 
perty which he holds for his own security and not 
for the benefit of the mortgagor. [p. 169, col. 2.] ` 

A. forced payment of a call by the registered holder 
of shares upon a compulsory liquidation cannot be 

6 regardeg as an expenditure for the preservation of 
athe security. [p. 170, col. 1.) 
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FAOTS of the case appear from the follow- 
ing judgment of 

Scott, ©. J.—The question in this appeal 
is as to the liability of the defendant in 
respect of certain loans granted by the 
respondents on a security of shares of the 
Indian Specie Bank which were not fully paid 
and upon which on liquidation of that Bank 
a large liability in respect of the calls has 
resulted. It is conceded on behalf of the 
appellant that no question was raised in 
the lower Court either in the issues or 
the argument disputing the liability of the 
first defendant to indemnify the plaintiffs 
against the liability incurred by them as 
contributories in respect of the said shares 
in the winding up. And itis stated that 
it was not realized in the lower Court 
that the liability of the first defendant 
can be .succesefully disputed upon legal 
grounds. 


. The anestion is one of great import- 


‘ance as may be seen from the decree 


which provides for a sum aggregating 
Rs. 1,72,2C0 in respect of calls already paid in 
the liquidation and there isa further decree 
against the first defendant to indemnify 
the plaintiff Bank against further calls. 

The plaintiffs allege that the question 
is not merely one of law but will turn 
largely on the question of fact, because 
they say that there was or were a conversa- 
tion or conversations in which the first 
defendant or his agent . undertook to 
indemnify the plaintiff Bank in respect of 
any calls which might be madeupon the 
shares. 

We think that if the legal issue is 
allowed to be tried, the issue of fact must 
also be tried, and having regard to the 
importance of the case, we do not think 
that we can rightly dispose of the suit 
without a decision on the issues. There- 
fore, under Order XLI, rule 25, we frame 
the following issues:— 


( ) Whether the Srst defendant by his 
agent did not agree to indemnify the 
plaintiff Bank with regard to any unpaid galls 
on these shares? 


(2) Whether in any event the first 
defendant is not liable to indemnify the Bank 
with regard to such calls? 

+ We refer these issues for trial to the 
lower Court and direct it to take such 


™ 
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additional evidence as may be required and 
return the evidence and the findings and 
the reasons therefor, in due course to this 
Appeal Court. 


_ With regard to the first question argued 
as to the election of the plaintiffs, weare 
of opinion that there can be no election 
in a case where the principal, who is now 
fe first defendant, has deceived the plaint- 
iffa. 

Costs costs in the appeal. 

The issues were tried by Macleod, J., who 
found. both issues in the negative, 

Mr. Kanga (with him Mr, Jardine), for the 
Appellant. 

Mr. Strangman (with him Messrs. Setalvad 
and Desai), for the Respondent, 


ee JUDGMENT. 

Scorr, C, J—The plaintiffs are the Stand- 
ard Bank. 

In February 1913, a broker named Hem- 
chand asked the Managing Director of the 
Bank to advance money on the security of 
shares in the Indian Specie Bank with the 
result that a transaction was recorded by 
him in the following terms, 

“Bombay, 26th February 1913: 

I have arranged by your order and on 
your account a loan for twelve months on 
2,000 to 2,500 shares of the Indian Specie 
Bank, Limited, at Rs. 50 per share ; the 
loan .to be given to Bansidhar Mangtulal 
at 7 per cent., anda margin of Rs. 15 per 
share to be maintained by the borrower; 
the shares to be transferred to the Bank's 
name. Money payable on. or before the 
10th March 1913.” 

On the 10th March, 1913, Bansidhar 
Mangtulal acting on behalf of an undisclosed 
principal the lst defendant Birdichand Jivraj 
executed a demand promissory note in favour 
of the Bank for Rs. 1,25,000 and that sum 
was carried to a suspense account to be 
at the disposal of Bansidhar, Shares 
aggregating 2,600 were afterwards brought 
to the Bank with blank transfers, 


On the 4th of April 1913, it was arranged 
through the same broker that the plaintiff 
Bank should advance a further sum of 
Xs. 45,000 on 1000 shares of the Indian Specie 
Bank, ` 
. The 


note -of the transecticn was as 
follows: f 


INDIAN OASES. 


- (1917 


“Bombay, 4th April 1913. 


“I have this day arranged by your order. 


and on youraeconnt a loan for Rs. 45,000 ' 
fixed for 12 months on 1000 Indian Specie 
Bank Limited, shares. 

“A margin of Rs. 15 to be maintained 
at 74 per cent. Payable on or about 9th 
April 1913.” 

On the 9th April, a demand promissory 
note for Rs. 45,000 was passed to the 
plaintiff Bank by Bansidharand the amount 
was carried partly to suspense account and 
partly to Bansidhar’s account, 


The amount provided by these loans 
having been fully utilized Bansidhar wanted- 
in October 1913 to overdraw his current 
account. This was allowed to the extent 
of Rs. 4,290 on a deposit of 105 more shares 
in terms of a formal printed overdraft 
agreement of which paragraphs 4 and 5 were 
as follows:— wà 

“`d, I agree and undertake that the 
value of the shares deposited with you as, 
security as aforesaid shall at all time 


‘exceed in value at the market price of the 


day the amount due by me to you so that the 
security may at the value aforesaid exceed 
the amount of my indebtedness to you by’ 
a margin of rupees 15 per share and in’ 
the event of the said ‘shares at any time 
becoming of less value at the market price 
of the day so as not to provide the margin’ 
agreed on as aforesaid I agree and undertake 
to forthwith make up such deficiency on 
demand by you either by depositing further 
security approved of by yon suffisient to 
make up the security to the agreed amount 
or by making part payment of the moneys 
due-by me so that my indebtedness may: 
be reduced to an amount for which tke 
security so deposited amounts to Rs. 15- 
per share in excess of the amount due by 
me. So that you may always be secured- 
by shares or other security approved by: 
you which at the market value thereof of the 
day shall at least exceed in vaiue by Rs. 15 
per share the emount of my indebtedness 
from time to time to you. 

“5. That you or your Managing Director 
shall beat liberty in default of my paying 
the moneys for the time being due to you hy 
me on demand, or in default of my keepivg 
up the full margin of security of the value 


as aforesaid aod without-any cons@ént op ° 
< 
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concurrence on my part to sell the said 
shares or other security deposited from time 
to time by me or any of them by public 
auction or private contract and in such 
manner inall respects as you may think fit 
and out of the proceeds thereof to pay— 
“(a) All expenses of and incidental to 
such sale and also all costs and expenses 
which may have been inourred by you in 
consequence of such default in payment 
of the said loan or in maintaining the full 


margin of value of the said shares as 
aforesiad., - 
“(b). The debt then due to you with 


interest. You shall be at liberty in the 
event of any default on my part in pay- 
ment of such moneys on demand or in 
. maintaining the fall margin of value, to 
purchase yourselves the said shares or any 
of them atthe market price of the day on 
which such defanlt shall have been made.” 

All the shares deposited by Bansidhar 
were transferred to the plaintiff Bank’s 
name on the share register of the Specie 
Bank. Dividends when received were credit- 
ed to the loan account. 


In September 1913, the Indian Specie 
Bank shares began to fall and on the 7th Oc- 
tober, Bansidhar provided farther securities 
as margin which realised about Rs. 20,000 
but thereafter he failed to provide any 


further margin and eventually 151 shares : 


were sold by the plaintiff Bank of which 
161 had been transferred before a winding 
up was made for the compulsory liquidation 
of the Specie Bank. In the liquidation 
the plaintiff Bank has been placed on the 
A list of contributories for 3444 shares and 
on the B- list for 161 of the shares deposited 
by Bansidhar. A call of Rs.. 50 per 
share has been paid by the plaintiff Bank in 
respect of the 3444 shares. 

Deorees have been passed at the suit of the 
plaintiff Bank against both Bansidhar the 
ostensible borrower and Birdichand his 
undisclosed principal for debt and interest 
aggregating Rs. 3,50,560 which includes 
both the amount due for advances and 
interest and the amount paid by the 
plaintiff Bank on the call made on the Specie 
Bank shares. The deeree also declares 
that the plaintiff, Bank are entitled to be 
indemnified for any claim which may be 
made afainst them in respect of the 161 
w 
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shares for which the plaintiffs are entered 
as contributories on the B list in the liquida- 
tion proceedings of the Specie Bank. 

The only question now in dispute in this 
appeal is whether the plaintiffs can recover 
from the defendants as a debt the amount 
paid in respect of the call and whether they 
are entitled toan indemnity in respect of 
the 161 shares as declared by the decree. 

It is not now contended that there was 
any special agreement to indemnify the 
plaintiffs in respect of the uncalled liability 
on the Specie Bank shares at the time of 
the deposit. lt has been held by the lower 
Court that the evidence adduced fails 
to establish any such agreement and no 
exception is now taken to that finding. 

Substantially the argument for the plaint- 
iffs was confined to the suggestion of an 
implied agreement by the borrower to 
indemnify the lender in respect of a security 
which might be onerous, It was gaid this 
must have been the bnsiness understanding 
between the parties and that no lender 
would lend except upon such an agreement 
to indemnify. 

It is pretty certain, however, that the 
possibility of the Indian Specie Bank going 
into compulsory liquidation during the eon- 
tinuance of the loan transaction never 
entered into the contemplation of the parties 
and even in October 1913 after the share 
had begun to fall in value the plaintiffs 
were still willing to allow an overdraft 
on a deposit of some of the same shares carry- 
ing the same uncalled liability, 


Had the possibility of calls on the shures 
been considered the plaintiffs wonld either 
have ~lefé them in the name of the then 
registered owner, or, if they wished to take 
a transfer, would have refrained from doing 
so except upon an express indemnity. It ig 
not upreasonable to suppose having regard 
to the magnitude of the transactions that 
the plaintiffs, had they realised the risk 
attaching to such shares, would have taken 
the ordinary precautions suggested by 
business experience: See Dayidson’s Con. 
veyancing Volume IJ, part 11, page 1203. 
So much for the suggested implication of fact. 

Nor can it be successfully contended 
that as a matter of law itis part of the 
contrast that the mortgagor shonld indemnify 
the mortgagees against the consequences of 
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holding property which they held for their 
own security and not for the benefit of 
the mortgagor. The mortgagees received 
the dividends on the shares in excess of 
the interest on the loan, and credited such 
excess in reduction of their debt and they 
must be supposed to have contemplated all the 
liabilities to which the holding of such shares 
might subject them. It was held in Phene 
y. Gillan (1) that there is not at law any 
such implied contract of indemnity. It is 
impossible to contemplate the mortgagors 
in such a case as the present attempting to 
redeem the Specie Bank shares and [ doubt 
if a forced payment of a call by the 
registered holder of shares upon a com- 
pulsory liquidation could be regarded as an 
expenditure for the preservation of the security 
or expenditure contemplated in clause 5 of the 
overdraft agreement. The mortgagees in 
the present oase did not, in my opinion, 
oscupy the position of trustees for the 
mortgagors ab the time of paying the calls 
and cannot, therefore, be entitled to an 
indemnity as trustees. 

The decree of the lower Court must, 
therefore, be varied by limiting the sum 
decreed to the amount of the advances, 
interest and costs and by deleting the 
declaration as to indemnity. 

Defendants must pay the costs of the 
appeal up to and inclading the 20th of 
July. The plaintiffs must pay the sub- 
sequent costs of the appeal bnt the parties 
must bear their own costs of the remand 
and findings thereon since they were render- 
ed necessary by the defendant’s oversight at 
the original hearing. The order as to costs 
in the original Court will stand. 


Decree varied, 


(1) (1845) 5 Hare 1; 15 L. J. Ch, 45; 9 Jur. 1086; 
7 E. R. 803; 71 R. R. 1. 


MADRAS HIGH COURT. 
Civin Miscentangsous Petition No. 2243- 
or 1916. 

January 16, 1917. 

Present: —Mr. Justice Sadasiva Alyar. 
Tas FIRM or S. R. V.S V.S. V. RAMA. 
KRISHNA IYER, 

REPRESENTED BY ITS TWO PARTNERS (1) 
RAMAYYAR anv (2) VYTHIANATHA 
SASTRIAR— RESPONDENTS - PETITIONERS 
VETSUS 
Tas OFFICIAL RECEIVER, TINNE- 
VELLY— ÅPPELLANT— RESPONDENT. 

Civil Procedure Code (Act Vof 1908), O. XXI, rv. 
10, 11—Offictal Receiver, appeal by—Continuation of 
proceedings by successor without amendment of cause — 
Title, validity of—Intimation of change to Court 
Decision on merits, effect of—Provincial Insolvency 
Act (LU of 1997), ss. 61, 67—Presidency Towns 
Insolvency Act (III of 1909), ss. 17, 88. 

The position of an Official Assignee in Madras differs 
from that of an Official Receiver in the muffasil. The 
Official Assignee may sue and be sued by the name of 
the Official Assignee of the property of the insolvent 
without mentioning his own name under section 83 
of the Presidency Towns Insolvency Act, whereas 
there is ne corresponding provision in the Provincial 
Insolvency Act. [p 172, col. 1.] 


Quere.--Whether, on the resignation of his office 
by an Official Receiver maintaining a suitor appeal 
his successor can continue the ‘proceedings without 


hig name being brought on the record. [p. 1472, 


col. 1.) 


Where, however, the change of personnel was 
intimated to the Court, which proceeded notwith. 
standing to pronounce a decision on the merits, the 
record must be deemed to have been amended by 
substitution of the name of the new officer in place of 
the one who had vacated office. [p. 172, col. 2.] 


Application, under Order XLVII, rule 1 
of the Civil Procedure Code, for review of 
the judgment of the High Court, dated the 
4th February 1916, in Appeal against Order 
No. 407 of 1914, presented against the order, 
dated the 5th September 1914 of the District 
Court, Tinnevelly, in Original Petition No. 755 - 
of 1918. 


Mr. T. R. Venkatarama Sastri (with him 
Messrs. E. S. Chidambaram Pillat and 5, 
Anantarama Aiyar), tor the Petitioners. 


Mr. M. D. Devadoss, for the Respondent. 


JUDGMENT.—This is a petition for 
review of the judgment pronounsed by 
myself and Moore, J., on the 4th February 
1916 in Appeal against Order No, 407 of 
1914, é 
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That appeal was preferred by one Mr. 
Gopaliah (then Official Receiver of Tinnevel- 
ly) against the order passed by the District 
Judge of Tinnevelly refusing the Receiver’s 
application made under section 37 of the 
Provincial Insolvency Act JIT of 1907 to 
annul certain alienations made by an 
adjudicated insolvent in favour of one of 
his creditors (namely, the firm represented 
by the respondents Nos. 1 and 2) within three 
months before the adjudication. 

Pending Appeal against Order No. 407 
of 1914 in this Court, Mr. Gopaliah the 
Official Receiver resigned his post and a new 
Receiver was appointed by the Local Govern- 
ment for the Tinnevelly District. The appeal 
came on for hearing before myself and Moore, 
J., on the 4th Febuary 1916. Mr. Deva 
Doss had filed the appeal for Mr. Gopaliah, 
the then Official Receiver. I accept Mr. 
Deva Doss’s statement that on 4th February 
1916 he represented to us that Mr. Gopaliah 
had resigned his post of Official Receiver and 
that another gentleman (Mr. Subramania 
Iyer) had been appointed as Official Receiver 


that a doubt was suggested before us by the - 


learned Counsel whetber it was necessary to 
have the nameof the new Official Receiver sub 
stituted for that of Mr. Gopaliah in the appsal 
records before the appeal could be heard and 
that we intimated that all that was necessary 
was that instead of the appellant being 
described as Mr. P. A. Gopaliah, Official 
Receiver of Tinnevelly, thereafter, he might 
be described simply as the Official Reseiver 
of Tinnevelly. I also accept Mr. Deva Doss’s 
statement that he represented tous that he 
had instructions to continue the appeal on 
behalf of the Official Receiver. 

After hearing both sides fully, 
the appeal and declared the 
made by the insolvent to the 
respondents Nos.1 and 2 void 
the Official Receiver. 


In drawing up the fair copies of our 
judgment and order, the office has repeated 
the name of Gopaliah before the description 
of the appellant asthe Official Receiver of 
Tinnevelly, That isa clerical error which 
must be corrected, 

. This petition of review is filed by the 
frm of S. R. M. V.S. S5. V. Ramakrishna 
Aiyar who are the respondents Nos. 1 and 2 


we allowed 
alienations 
firm of the 
as against 


n the appeal. The Official Receiver of 


Tinnevelly is the respondent in this review 
petition which does not mention the officer’s 
individual name. The only arguable ground 
‘on which this review petition is sought to 
be supported is the Ist ground which is as 
follows:— 

“The decision of the learned Judges is 
vitiated iu law in that the appellant had 
resigned and so had no locus standi to appear 
and the new Receiver was not brought on 


_record before the case was heard.” 


It is argued in support of this ground, 
that the decision in Akula Paradest v, Dhelli 
Jagannadha Row (1) constrains me to hold that 
the appeal was heard in the absence of the 
proper party as appellant and that the 
devolution of interest to the next Receiver 
was of sucha kind that the old Receiver 
could not continue to represent the interests 
involved in the appeal even for the purpose 
of the further conduct of the appeal. The 
Calcutta case reported as Rai Charan Mandal 
v. Biswanath Mandal (2) considers devolu- 
tions of interest through transfers of the 
interests of private parties and so far as such 
litigation is concerned, the original parties 
can continue the litigation effectively. Thede- 
cision in dkula Parades v. Dhelli Jagannadha 
Row (1), however, draws a distinction between 
the continuation of litigation by a private 
person whose interest has ceased through 
assignment or devolution and the continuation 
of litigation by one whose right to conduct 
the litigation was based solely on his ceha- 
racter of a Receiver or Trustee appointed by 
the Court and whose character as such ceased 
during the pendency of the litigation. ‘The 
learned Judges say that in the latter case 
“the law necessarily implies the absence of 
all interest in the subject of litigation,” when 
the official capacity of the party litigant 
whose name is onthe record terminates and 
that bis continuanse of the litigation after 
such termination would be futile save in 
very exceptional cases as “where the right 
of action accrued by virtue of mere possession 
or by virtue of their being contracting parties 
themselves” and so on. 


Mr, Deva Doss argued contra that the case 
of Akula Paradesiv. Dhelli Jagannadha Row (1) 
related to a Receiver appointed under section 
503 of the old Civil Procedure Code for a 


ta? 28 M. 157. 
2) 26 Ind. Cas. 410; 200, L. J. 107.0 
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particular suit or particular suits and that 
’ the ratio of that decision could not apply to 
an Official Receiver in whom ea oficio all the 
properties of the insolvent become vested and 
who by reason of the office becomes entitled to 
institute and continue suits. Mr, Deva Doss 
relied upon the analogy of the Official As- 
signee on the Original Side of the High Court, 
of the Advocate General, the Administrator 
General and soon who bring and defend 
suits in their official designations and whose 


snecessors are entitled to continue the condact | 


-of the litigation faccording to what Mr. Deva 
Doss alleged was the uniform practice) 
without their successors names being brought 
on the record. 

‘Tam not well acquainted with the pras- 
tice as regards suits brought by or against 
the Official Assignee of Madras or the Advo- 
cate General or the Administrator General 
where there has beena change of officers 
pending the litigation and I shall not ex- 
press any opinion as regards the legality of 
the practice alleged by Mr. Deva Doss assum- 
ing it to exist. [t seems, however, that a dis- 
tinction might be fairly drawn between the posi- 
tion of the Official Assignee in Madras and the 
position of an Official Receiver in the Moffasil. 
Whereas under section 17 of the Presidency 
Towns Insolvency Act III of 1909 the effect 
of the order of adjudication is at once 
to vest in the Official Assignee all the 
properties of the insolvent, under the Provin- 


cial Insolvency Actof 1907 (section 19, clause ` 


2 read with sections 16 and 18), the properties 
of an adjudicated insolvent vest in the 
Official Receiver in the Moffusil only when 
the Court appoints a Receiver for the proper- 
ty of the Insolvent under section 18, cause 1 
[Oficial Receiver of ‘richinopoly v. Soma- 
sundaram Chettiar (3). Section 18, clause Lis as 
follows: “The Court may, at the time of the 
order of adjudication, or at any time after- 
wards, appoint a Receiver for the property of 
the insolvent, and such property shall there- 
upon vestin such Receiver.” It is also to be 
noted that under section 83 of the Presidency 
Towns Insolvency Act, the Official Assignee 
may sué and be sued by the name of “the 
Official Assignee of the property of the 
insolvent” without mentioning his own name. 

Under section 61, again, of the Presidency 
Towns Insolvency Act, “the property of 


the insolvent shall pass from Official 
(8) 84 Tnd. Vas. 60. 30 M. L, J. 415. 


“was brought to our 


sented the vew Receiver sufficiently. 


Assignee to Official Assignee...for the time 
being during his continuance in offive, without 
any transfer whatever.” There seem to be 
no provisions in the Provincial Insolvency 
Ast corresponding to sections 83 and 61 of the 
Presidency Towns Insolvency Act (at least 
none was pointed out to me). It is, however, 
open to argument that section 61 of the 
Presidency Towns Insolvency Act was enacted 
merely through abundant caution and that 
the provision which makes the property of 
the insolvent vest in the Offizial Receiver 
implies that on the change of the personnel 
of the Official Receiver the property vests 
ipso facto in the new Official Receiver, 
I think it is unnecessary for me to pursue 
the matter further as 1 think that this 
review petition might be disposed of on 
another ground which T shall at once proceed’ 
to state. 


At the hearing of the appeal before my- 
self and Moore, J., itis admitted (see ground 
No. 2 of the Review Petition itself), that 
the resignation of the Receiver Mr. Gopaliah 
notice and also the 
fact that a new Receiver had been appointed. 
Snpposing au amendment of the records 
became, in consequence, necessary, [ think 
it must be taken that myself and Moore, 
J., treated the record as amended by striking 
out the name of Mr. Gopaliah from the 
record and by retaining only the words 
“Oficial Receiver, Tinnevelly” and that we 
held further that such a description repre- 
The 
respondents Nos, 1 and 2 in the appeal (who 
are the petitioners in review) did not object 
to the hearing of the appeal on the 
footing, as if the appellant on the 
record was the new Receiver who was 
continuing the conduct of the appeal 
filed by the old Receiver and did not ob- 
ject that the new Receiver’s name should 
be formally and expressly entered on the 
record or that his description as Official 
Receiver was not legally sufficient. I think 
that under these circumstances it must be 
taken that our decision was given in favour 
of the new Official Receiver and must 
be held to accrue for the benefit of the 
Official Reciever forthe time being. I, there- 
fore ,dismiss this petition for review with costs, 

- Petition dismissed. 
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CALCUTTA HIGH COURT. 
Letrers Parent Appear No. 38 or 1915. 
March 30, 1917. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr, Justice Beacheroft. 
BINODE LAL CHAKRABURTTI anp 
OTHERS—~ PLAINTIFF3—APPELLANTS 
VETSUS 


PREO NATH CHAKRABURTTI AND 


OTHERS— DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 62, appli- 
cability of—Suit for rent—Alternative claim for 
money-deeree against plaintif s co-sharers, matntain- 
ability of. 

Article 62 of Schedule Ito the Limitation Act 
applies to a suit for money payable by the defendant 
to the plaintiff for money received by the defendant 
for the plaintifi’s use, even where the defendant at 
the time when he received the money did not intend 
to pay it to the plaintiff. [p. 174, col. 1.) 

The operation of the Article is attracted, if it is 
established that the money received by the defendant 
is money which belongs to the plaintiff, andis repay- 
able to him in justice, equity and good conscience, 
{p. 174, col. 1.] 


A suit is maintainable in the form in which a 
decree for arrears of rent is claimed against the 
tenant-defendants, with an alternative prayer at the 
same time for a money-decree against the other set 
of defendants—tho co-sharers of the plaintiff—in case 
itis held that they have realised the entire rent 
from the tenant-defendants. [p. 174, col. 1.] 


Appeal against the decree of Mr. Justice 


Newbould, dated the 12th January 1916. 


¢ 


FACTS.—This appeal is preferred by the 
plaintiff, and it arises out of a suit for recovery 
of arrears of rent, brought by the plaintiff 
against the tenants. The co-sharer landlords 
were made parties to the suit; and the plain- 
tiff among other things, prayed that a decree 
be passed against a co-sharer landlord, if the 
Court found that he had received the rents 
from the tenants-defendants. 


In the Court of first instance, the tenants 
appeared, but the co-sharer landlords did not 
appear; and the Court found that the tenanta- 
defendants had paid rent to defendant No. 4, 
agent or manager of the co-sbarer landlords; 
and that they (the tenants), were thereby 
absolyed from their liability to pay rent, and 
it passed a decree against defendant No. 4, 

Against this decision, the defendant No. + 
preferred an appeal, and the Appellate Court 
held that the suit against defendant No. 4 
was barged by limitation under Article 62. 
Against. this decision the plaintiff preferred 
an appeal to the High Court, end Mr. Justice 
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Walmsely, holding that Article 62 applied, 
confirmed the judgment of the lower Appel- 
late Court. 


Against this decision of the High Court, 
the plaintiff preferred the present appeal 
under section 15 of the Letters Patent. 


Babu Satish Chandra Ghosh, for the Appel- 
lants.—-Defendant No. 4 did not appear in the 
Court of first instance. In that Court, he 
ought to have appeared and objected that the 
suit as against him was barred. He onght 
to have filed a written statement submitting 
that if it were found by the Court, that 
he had received rents from the tenants, 
then the suit against him was barred under 
Article 62. I submit that Article 62 is 
not applicable to the facts of this case, 
unless it is found as a fact that the defendant 
No. + received the money for the plaintiff’s 
use. Refers to Mahomed Wahib v. Mahomed 
Ameer (1). It cannot be said without any 
evidence that the money was received by 
defendant No. 4 for the plaintiff’s use. 
The defendant No. 4 was the manager of 
the family, and the money received by him 
as rent, might not be for the plaintiff's 
use. Before Article 62 was applied some 
questions of facts ought to have been 
gone into in order to arrive at the conclu- 
sion that the defendant No. 4 took the 
money for the plaintiff’s use. But this 
was not done. The defendant No. 4 did 
not file any written statement and did 
not contest the suit. There was a suit 
for accounts pending against him, in which 
he filed a written statement alleging that 
he did not receive any rent for the plain- 
tiff’s use. The lower Court was not justi- 
fied in applying Article 62 without finding 
on evidence taken for the purpose, that 
the rent received by defendant No. + was 
for the plaintiff’s use. At any rate 
the case should be remanded to the lower 
Court fora finding as to whether the rent 
was received for the plaintiff’s use or 
not. 


Dr. Sarat Chandra Basak (with him Babu 
Amullya Kumar Guha), for the Respondent, 
was not called upon. 


(1) 32 0. 527: 1 C. L. J. 167, 
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JUDGMENT.—~ In our opinion, there can 
be no room for controversy that the view 
taken by Mr. Justice Walmsley is amply 
supported by the authorities. The plaintiff 
instituted this suit for recovery of money 
in the alternative from two sets of defend- 
ants. He claimed arrears of rent from the 
tenant-defendants, and, alleged, at the same 
time, that if the entire rent had already 
been realised from them by his co-sharers, he 
was entitled to a decree as against the latter. 
This form of action is well known [ Sham Singh 
v. Kishun Sahai (2), Atyathurat Ravuthan v. 
Santha Meera Ravuthan (3), Yerukola v. Mudiya 
Kamudu(4) |. The Court of first instance found 
that the entire rent had been collected on the 
4th November 1907 by the fourth defendant 
who was apparently the managing member of 
the family composed of the plaintiff and 
his co-sharers. The trial Court according- 
ly dismissed the suit against the tenant- 
defendants and made a decree against the 
fourth defendant. Thereupon the fourth 
defendant appealed and argued that the 
claim, as against him, was barred by limi- 
tation, Inasmuch as the rent had been 
collected by him on the 4th November 
1907 and the suit had not been instituted 
till the 18th April 1911. The Subordinate 
Judge gave effect to tbis contention and 
dismissed the suit. That ,decree has been 
affirmed by Mr, Justice Walmsley on second 
appeal to this Court, 

It is plain that the 
by Article 62 of the 
the Indian Limitation 
applies to a suit for money payable by 
the defendant to the plaintiff for money 
received by the defendant for the plaintiff's 
use. It is now well settled that this Article 
is applicable even though the defendant 
at the time when he received the money 
did not intend to pay it to the plaintiff; 
the operation of the Article is attracted 
if it is established that the money received 
by the defendant is money which belongs 
to the plaintiff and is re-payable to him 
in justice, equity and good conscience. In 
support of this proposition reference may 
be made to the case of Mahomed Wahib 


case is governed 
first Schedule to 
Act. That Article 


(2) 6 0.1L. J. 190. ` 

(8) 31 M. 252; 18 M. L. J. 288. 

(4) 4 Ind. Gas, 34; 19 M, L. J, 399; 5M. L. T, 289; 
6 M. L. T. 139. 


v. Mahomed Ameer (1). The same view 
has been subsequently adopted in a long 
series of decisions and the rule embodied 
in Article 62 has been applied in a variety 
of eases more or less analogous in their 
circumstances to those of the case before 
us We may .mention the decisions in 
Subbanna Bhatta v. Kunhanna Banta (5), 
Shanmuga Pillai v. Minor Govindasami (6), 
Sankunni Menon v. Govinda Menon (7), Batznath 
Lala v. Ramadoss (8) and Niader Singh v 
Ganga Dei (9). In ouropinion, Article 62 is 
applicable to this case, and as the plaintitt has 
not sought the protection of section 18 of the 
Indian Limitation Act on the allegation of 
fraud the suit has been rightly dismissed as 
barred by limitation. The appeal is conse- 
quently dismissed with costs. 


Appeal dismissed, 

(5) 80 M. 298; 17 M. L. J. 224; 2 M. L. T. 382. 

(6) 30 M. 459; 17 M. L. J. 452, 

(7) 14 Ind. Cas. 264; 37 M. 381; 22 M, L. J. 485; 11 
M. L. T. 325; (1912) M. W. N. 516. 

(8) 26 Ind. Cas. 219; 27 M. L. J, 640; 1 L. W. 952; 
16 M. L. T. 509; 39 M, 62. 

(9) 35 Ind. Oas. 86; 88 A. 676; 14 A. L. J. 728. 





PATNA HIGH COURT. 
First Crvin Appeat No. 25 or 1916, 
March 16, :917, 
Present:—Mr. Justice Mullick and 
Mr. Justice Atkinson. 
Kumar SATYA NARAYAN CHAKRA. ~ 
VARTY AND oTHERS—PLAINTIFFsS— 
APPELLANTS 
VETEUS 


DWARKA NATH SADHU anp OTHERS— 


DeEFENDANTS— RESPONDENTS. 

Specific Relief Act (I of 1877), applicability of, to 
Senthal Parganas--Specific performance, prayer for— 
Scheduled Districts Act (XIV of 1874J—Appeal— 
Pleadings, amendment of, in appeal, 

The Sonthal Parganas being a Scheduled District 
within the meaning of Act XIV of 1874, the Specific 
Relief Act does not preprio vigors extend to that 
area. [p. 175, col. 2.] 

Although the Act is not applicable to the Sonthal 
Parganas, a prayer for specific performance of a 
contract can be granted upon the principles of justice, 
equity and good conscience. [p. 178, col. 2.] 

Janardan Mahato v. Bhairab Chandra Mondal, 30 
Ind. Oas, 365, followed. 

The Specific Relief Act has given the Courts a new 
power, but the exercise of that power which is 
specially declared by the Statute to be discretionary 
ought to be jealously watched. [p. 176, col.el.] 

When a plaintiff desires to amend his plaint so ag 
to convert his declaratory suit into a suit for recovery 
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of possession and for an injunction at a time when 
the case is being decided on appeal, he ought not to 
be permitted to do so if substantial injustice will not 
be done by directing him to bring a fresh suit, or if 
the change sought to be made in the plaintis of an 
unprecedented description. [p. 176, col. 1.] 


. Appeal from the decision of the Deputy 
Magistrate, exercising the power of Sub- 
ordinate Judge, Sub-Division Jamtara, 
District, Sonthal Pargana, dated the ł0th 
January, 1916,in Title Suit No. 3 of 1916. 

Messrs. Bipin Behari Ghose and Lalmohan 
Gangult, for the Appellants, 

Messrs. Naresh Ohandra Sinha and Sisir 
Kumar Mittra, for the Respondents. 

JUDGMENT. 

MULLICK, J.-~The plaintiffs are proprietors 
of certain méuzas of which the principal 
defendants are lessees or mukarraridars under 
the plaintiffs, and the present suit is brought 
for the following reliefs: —~ 

(1) That it may be adjudicated that the 
plaintiffs have a zemzndari interest to the 
extent of I4annas, 12 gandas in the mouzes 
mentioned in the Schedule appertaining to 
Toluks Jam Juri, Nagari and Chota Bara 
Asna and that the plaintiffs are in posses- 
sion of the same. 

(2) That it may be declared that the 
plaintiffs are entitled and are in possession of 
the sub-soilof the said taluks and that the 
principal defendants have no right thereto. 

In their written statement the defendants 
denied the rights of the plaintiffs to the 
sub-soil. They further contended that they 
were put in possession of the land byan order 
under section 145 of the Code of Criminal 
Procedure made by the Sub-Divisional 
Magistrate of Jamtara on the 9th of May 
1909. - 

The present suit was instituted before a 
Deputy Magistrate exercising the powers 
of a Subordinate Judge in that Sub- 
Division, but the plaint was returned to the 
plaintiffs on the ground that the suit was 
not maintainable because if had been laid 
under section 42 of the Specific Relief Act, 
which was not in force in the Sub Division. 
Thereupon the plaintiffs preferred ‘the 
present second appeal on the ground that 
the order of fhe learned Subordinate Judge 
directing the plaint to be returned was 
wrong, 

It is eadmitted by the plaintiffs that the 
anit is one fora mere deslaration and that 


it falls within the four corners of section 
+ 


42 of the Specific -Relief Act of 1877. lt 
is also admitted that the Act is one of 
those Acts which, by the terms of the 
Scheduled Districts Act of 1874, has been 
excluded from the District of Sonthal 
Parganas, of which the Sub-Division of 
Jamtara is a part. Therefore, it would 
seem that by section 3, clause 3, of Regula- 
tion ITI of 1872, rights created by the Specific 
Relief Act cannot be enforced in the Sub-Divi- 
sion of Jamtara. But then the learned Vakil 
for the appellants turns to Act XXXVII 
of 1855, section 2, of which enacts that 
for the trial and determination of suits 
exceeding Rs. 1,0G0 in value the General 
Laws -and Regulations shall apply. He 
contends that the Specific Relief Act, 
being one of the general laws, applicable 
to India, and the present suit being valued 
at Rs. 8,000 he is by virtue of section 2 
of Act XXXVII of 1855, read with sestion 
3 of Regulation III of 1872, entitled to ask 
the Court to hold that section 42 of the 
Specific Relief Act does apply to the suit 
in question. The argument is a very 


| ingenious one, but I am satisfied that it 


has no foundation. All that Regulation III 
of 1872 read with Act XXXVII of 1855 
means is that in suits exceeding Rs. 1,000 
in value those laws will apply which are 
proprio vigors in force in the whole of the 
British India, But on turning to the 
Specific Relief Act we find that it extends 
to the whole of the British India except 
to the Scheduled Districts as defined in Act 
XIV of 1874, The Sonthal Parganas being 
a Scheduled District within the meaning 
of Act XIV of 1874, itis clear that the 
Specific Relief Act does not proprio vigors 
extend to the Sonthal Parganas. I am of 
opinion, therefore, that the Specific Relief 
Act does not apply to the case before ng, 


Then the learned Vakil for the appellant 
falls back upon justice, equity and good 
conscience, and he relies upon a decision by 
a Divisional Bench of the Calcutta High 
Court io Janardan Mahato v. Bhairad 
Chandra Mondal (1), where their Lordships 
Ohitty and Richardson, Jd., held that although 
the Specific Relief Act was not applicable 
to the Sonthal Parganas a prayer for 
specific performance of a contract could be 
granted upon the principles of jusgice, equity 


(1) 80 Ind, Cas, 865. 
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and good conscience Whatever the merits of 
the case before their Lordships may have 
been, I am clearly of opinion that the 
principles of justice, equity and good con- 
science cannot require the declaration which 
the plaintiffs want here. The relief con- 
templated by section 42 of the Specific 
Relief Act is a highly technical form of 
relief which was introduced into this country 
in 1877. Previous to that declaratory reliefs 
could only be granted under the provisions 
of the Procedure Code of 1859 subject to a 
condition precedent that there were cir- 
cumstances which might justify the grant 
of consequential relief. The law of 1877 
has certainly given the Courtsa new power 
but in my opinion the exercise of that 
power which is specially declared by the 
Statute to be discretionary ought to be 
jealously watched. It cannot, in my opinion, 
be in accordance with justice, equity and 
good conscience that we should apply 


principles which are the basis of a highly - 


technical part of the Act toa locality ‘which 
the Government of the country has expressly 
declared to be unfit for the operation of the 
Act. Inmy opinion the principles of justice, 
equity and good conscience do not require 
that we shonld make the declaration which 
the plaintifis seek, 

The learned Wakil for the appellants 
finally asks us for leave to amend the 
plaint so as to make it a suit for consequen- 
tial relief. In other words he desires to 
convert the present suit into a suit for recovery 
of possession and for injunction. I think 
that this case is one covered by the decision 
in Jhart Singh v. Pirthi Nath Sahu (2), 
and that we ought not, at this stage, to allow 
an amendment of the plaint, firstly, on the 
ground that no substantial injustice will be 
done by directing the plaintiffs to bring a 
fresh suit and, secondly, on the ground that 
having regard to the pleadings in this parti- 
cular case the change sought to be made is 
‘a change of an unprecedented description 
within the rule in Newby v. Sharpe (3). The 
appeal accordingly fails and is dismissed with 
costs, 

Appeal dismissed. 


(2) 38 Ind. Cas, 191;1 P. L. W. 85; 2 P. L. J. 69. 


(3) (1878) 8 Ch. D. 39; 47 L.J. Oh. 617; 38 L. T. 
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PUNJAB CHIEF COURT, 

' Seconp Civiu Arrear No. 1401 or 1914. 
Febrnary 23, 1917, 
Present:—-Mr. Justice Shah Din. 

a IAZ ALI KHAN AND OTHERS — PLAINTIFFS 
—APPRLLANTS i 
versus 
SHER AND OTHERJ— DEFENDANTS — 


RESPONDENTS, 

Appeal, second —Pinding of fact—Burden of poof, 
wrong view of allocation of—Punjub Courts Act {III of 
1914), s. 41 

A wrong view of the allocation of the burden of 
proof isa good ground for setting aside a finding of 
fact in second appeal. 


Second appeal from the decree of the 
Divisional Judge, Jhelum, dated the 27th 


March 1914, reversing that of the Subordi-. 


nate Judge, lst Class, Jhelum, dated the 
Eth August 1913, decreeing the claim. 

Mr. Nand Lal, for the Appellants. 

Khwaja Zia-ad-Din, for the Respond- 
ents, 

JUDGMENT.— The Pleader for the defend- 
ants-respondents frankly admits that the 
Divisional Judge was in error in holding 
that in this case the initial burden of proof 
was shifted on to the plaintiffs to prove 
want of legal necessity; but he urges that 
great weight must be attached to the general 
considerations set forth in the judgment 
of the Divisional Judge from which the 
only reascnable inference that can be drawn 
is that legal necessity existed for. the aliena- 
tion in dispute. In my opinion it cannot 
properly be held, on the strength of the 
general considerations mentioned by the 
learned Judge, that the alienor was justified 
in making the alienation in question in 
1911, though they may well be taken into 
account in deciding whether the burden of 
proof as to legal necessity regarding the 
alienation in dispute was not a light 
one. | 

As the learned Divisional Judge has 
decided the case upon a wrong view of 
the allocation of the burden of proof, 
I set aside his jadgment and decree and 
remand the case to the District Judge 
for re-decision. Costs in this Court will ba 
costs in the cause. Counsel’s fee Rs, 16. 


Case remanded, 
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i ALLAHABAD HIGH COURT. 
Fiast Civit APPEAL No. 222 or 1915. 
(CONNEGTED WITH First ApreaL No. 249 
or 1915.) 
April 3; 1917. 
` Present:—Mr, Justice Piggott and 
Mr. Justice Walsh. 
Mahant DHARAM DASS—Derenpant— 
ÅPPELLANT 
versus 


SADHO PRAKASH AND OTHERS — 


DEFENDANTS AND PLAINTIFFS— RESPONDENTS. 

ı Civil Procedure Code (Act F of 1808), s. 92— 
. Management of trust—Court, discretion of—Custom— 
Sangat of Nank Shahi Udasis~Mahant, appointment of, 

Ina suit under section 92 of the Civil Procedure 
‘Code, 1908, a Court has complete discretion in arrang- 
ing for the management of. a trust to which tho 
section applies, although ib is the duty of the 
Court lo take into consideration such matters as 
the wishes of the founder (where these can be 
ascertained) and also the past history of the institu- 
tion and the way in which the management has been 
carried on theretofore. [p. 180, col. 2] 

In the sangat of Nanak Shahi Udasi Sadhus at 
Benares the custom as to the appointment ofa new 
Mahant is that the Mahant for the time being has 
the right to appoint a chosen disciple, or chela, to 
succeed him on his death. [p. 181, cols. 1 & 2.] 


First appeal from the decision of the 


* Subordinate Judge, Benares, dated the 16th 


Maroh 1915. 
Mr. Hart Bans Sahat, for the Appellant. 
The Hon’ble Dr, Sundar Lal and Messrs, 
Harendra Krishna Mukerji and Harnandan 
Prasad, for the Respondent. 
JUDGMENT. 


Priacort, J.—These are two connected ap- 
‘peals arising out of two suits brought in 
‘tthe Court of the District Judge of Benares 
‘with regard to the administration of a 
public trust, There is in the city of Benares 
‘a sangat, or monastery, of Nanak Shahi 
‘Udast Sadhus, which has appertaining to 
‘it certain immoveable property in the shape 
‘of land, houses and trees. The manager 
‘of the trust is the Mahant, or religions 
‘head of the society, and it is not denied 
‘that the 
‘shosen disciple, or chela, of the deceased 
Mahant. In the year 1910 certain persons 
‘interested in the management of the trust 
‘obtained the permission of the Legal 
‘-Remembrancer to institute a suit onder the 
‘provisions of section 92 of the Code of 
‘Civil Procedure for the removal of the 


#Sco 40 Ind. Cas, 182,— Ed, 
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residents 
-of 1914, instituted on the 
‘the plaintiffs 
and Saran Das, also described as ‘Udasis” 


office ordinarily descends to the. and 


17? 


trustee and the preparation of a scheme of 
management. The trust property was then 
in the possession of Sadho Prakash as 
Mahant, and with him were associated 
two persons named Makund Prakash and 
Sewa Das. By a decree dated March Ist, 
191), the District Judge of Benares removed 
these persons from the management and 
appointed one Baba Bichittar Singh as 
trustee. There was an unsuccessful appeal 
against this decree, and finally Baba 
‘Bichittar Singh died in September 1913 
‘without having obtained effective posses- 
‘sion of the trust property. Two persons 
named Mahant Makund Singh and Baba 
‘Hari Das appear to have asserted inde- 
pendently some sort of claim to succeed as 
of right to tbe office conferred by order of 
the Court on Baba Bichittar Singh; but 
nothing effective was done, and the 
management of the trust remained in 
confusion. Under these circumstances two 
distinct applications were made to the 
Legal Remembrancer for permission to 
institute suits under the provisions of 
section 92 of ‘the Civil Procedure Code, 
in order to obtain fresh directions from the 
District Court regarding the management 
of ‘the trust. The Legal ` Remembrancer 
probably found it difficult, on the materials 
before him, to draw any distinction 
between the two sets of applicants; and 
‘on March 17th, 1914, he passed two separate 
orders, one in favour of each of them. 


Two suits were accordingly instituted in 
the Court of the District Judge of Benares. 
In Suit No. 2 of 1914, instituted in 
‘April 1915 of that year, the plaintiffs 
were Govinda Nand, Daya Nand and Atma 
Nand, all described as “Nanak Shahi Udasis”, 
of Benares city. In Snit No: 3 
21st April 1914, 
were Mahant Dharam Das 
: Tn each 
defendants originally impleaded 


residents of Benares city. 
suit the 


were Sadho Prakash, Makund Prakash and 
Sewa Das, 


the trustees removed from 
office under the decree of March. Ist, 1911, 
the allegation being that they had contimued 
in effective possession and management of 
the trust property, in. consequence of Baba 
‘Bichittar Singh’s failure to secure the 
benefits ‘of the decree. in his favour, In 
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each suit the plaintiffs at a later stage 
impleaded Mahant Makund Singh and Baba 
Hari Das as persons claiming.an interest in 
the matter through Baba Bichittar Singh 
deceased. The plaintifs in Suit No. 3 of 
1914 went a step further. It appears that, 
after the two suits had been instituted, a 
question was raised by Sadho Prakash and 
the original defendants as to whether this 
sangat at Benares was not to be regarded 
as dependent in some way on what has 
Been described asa “parent institution” in 
the city of Amritsar. One Lachhman Prakash, 
as Mahant of a monastery at Amritsar, 
came forward to assert a right of interference 
in the affairs of the trust now in suit. 
He purported to.make over the management 
to a body known as the . Panchaiti Akhara 
of Udast Sadhus. Documents were executed. 
by Sadho Prakash on the 15th April 1914, 
and by Lachhman Prakash on 28th April 
1914, purporting to give some -sort of legal 
colour, to these arrangements. The plaint- 
iffs in Suit No. 3 of 1914 proceeded accord- 
ingly to implead, first, Lachhman Prakash 
of Amritsar, and secondly, a .group of 
defendants understood to represent the 
- Panchatti Akhara. The plaintiffs in Suit 
No. 2 of 1914 refused to implead these 
persons, and resisted a contention that they 
were in any way _ necessary parties to their 
suit, WA 

The District Judge. has tried the two 
suits together, in the sense that they were 
regularly set down for hearing. on the same 
dates. He has written identical judgments 
and passed practically identical decrees in the 
two suits. At the same time ‘he has kept 
the suits distinct and separate in important 
respects. He has not impleaded the plaintiffs 
in Suit No. 3 as defendants in Suit No. 2, or 
tice versa. He has not merely repelled the 
contention that LachhmanPrakash of Amritsar 
and the representatives of the Panchazti 
Akhara were necessary parties to Suit No. 2 
of 1914, but he has not apparently even 


considered the question whether it might not ` 


be advisable for him to bring them on the 
record as persons whose presence before the 
Court may be necessary in order to enable the 
Court effectually and completely to adjudicate 
upon and settle all the questions involved in 
the suit,” under the very wide powers confer- 
red on the Court by the. provisions of Order 
I, rule. 10; of the. Code .of Civil Procedure. 
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Finally, we have failed to discover on the 
record of either snit any formal order to the 
effect that evidence taken in the one suit may 
be treated as evidence in the other. 

The identical decrees passed in two suits 
are to the following effect:— 

` (a) Govinda Nand, one of the plaintiffs in 
Suit No. 2 of 1914, is appointed trustee of the 
disputed trust in succession to Baba Bichittar 
Singh deceased, and the entire trust property 
has been declared vested in him. 

(b) It is declared that all the other parties 
to both the litigations, including, therefore, 
the plaintiffs in Suit No. 3 of 1914 and those 
defendants to that suit who were not im- 
pleaded at all- in Suit No.2 of 1914, “be 
divested of any right or interest” in the trust 
property. 

(c) Govinda Nand is dirested to take 
possession of the singatand of the trust 
property, with a declaration that this right. 
willdescend to “his successors” after him; and 
there is a brief declaration as to the objects of 
the trust. i Eo à 

The effect of the procedure adopted in the 
Court below has been to land us in a perfect 
quagmire of legal -technicalities. I may say 
at once that these could all have been avoided 
if the learned District Judge had made a 
free and intelligent use of his powers 


-ander Order I, rule 10, of the Code of 
. Civil Procedure. 


1 have no doubt that those 
powers ought to have been’ exercised in 
order to make the -plaintiffe in Suit No. 2 of 


1914 defendants in Suit No. 3 of 1914, and 


vice versa. It would also have been advisable 
for all the defendants finally brought upon 
the record of Suit No. 3 of 1914 to have been 
formally impleaded also in the connected suit. | 

In this connection I would add a further 
remark which may be found useful as a 
direction to District Courts in dealing with 
other suits of this nature. There can be 
no doubt that, in appointing a trustee in A 
suit brought under section 92 of the Code 
of Civil Procedure, the choice of the Court 
is not limited to the array of parties in 
the suit before it. The duty of the Court 
is to appoint the “most suitable persons 
available, whether originally impleaded in 
the litigation or not. Nevertheless, I think 
that the person whom the-Court proposes 
to appoint should always be formally im-’ 
pleaded asa defendant before the Anal decree 
is passed, The terms of Order I, rule “10, 
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of the Civil Procedure Code are obviously 
wide enough to justify 
Indeed I am of opinion that the trial of 
the suit will always be simplified if the 
Trial Court, as soon as it has evidence 
before it suggesting a particular person 
as a suitable trustee, should call upon that 
person to fle a written statement, expressing 
his willingness to acceps the office and put- 
ting forward his own qualifications. All the 
parties concerned will then have timely 


-notice of what is proposed to be done, and 


will not be able to contend in appeal 
that they were taken by surprise, or pre- 
vented from proving that the person even- 
tually appointed to the trusteeship was not 
really qualified for the post. Moreover, the 
Appellate Court will not then be faced by 
the anomaly of having before it an ap- 
peal by an unsuccessful litigant against a 
decree in favour of a person who was not 
formally a party to the suit in the Court 
before. 

In the two appeals now in question we 
were faced at the very outset by technical 
difficulties regarding the array of parties. 
First Appeal No. 222 of 1915 was filed by 
Mahant Dharam Das, the principal plaintiff 
in Suit No. 3 of 1914. He impleaded 
as respondents all the persons who had 
been on the record of that suit as de- 
fendants; but he did not implead Govinds 
Nand, the newly appointed trustee, though 
the whole object of his appeal was to 
obtain the reversal of that gentleman’s 
appointment. He was naturally met at the 
outset by the objection that no order passed 
in an appeal to which Govinda Nand was 
no party could possibly have the effect of 
reversing the decree in Govinda Nand’s 
favour. On the other hand, the connected 
First Appeal No. 249 of 1915 was filed 
by the representatives of the Panchaitd 
Akhara. The objection was at once taken 
that this appeal was technically an appeal 
against the decree in Suit No. 2 of 1914, to 
which suit these appellants had not been made 
parties at all. 

We endeavoured to meet these difficulties 
in the first instance by formally adding as 
respondents to each of the appeals all the 
parties to the connected appeal not already 
impleaded in each case; but this did not 
altogether obviate further controversy ag 
to the validity and legal effect of our order. 
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In considering the legal position of the 
parties, as the two records now stand 
before us for disposal, I do not think it 
necessary to invoke the principles laid 
down in Sir Dinshaw-.v. Sir Jamsetji 
(1) as to the general effect of decrees passed 
in suits under section 92 of the Code of 
Civil Procedure, though I believe those 
principles to be sound. As regards the 
representatives of the Panchatit Akhara I 
take if that they have appealed against 
the decree appointing Govinda Nand trustee 
of the property in snit. A decree to 
this effect was passed in Suit No. 3 of 
1914, to which these persons were parties, 
as well as in Suit No. 2 of 1914, to which they 
were not parties. Iam notat all sure that 
these appellants are themselves responsible. 
for the fact that their appeal has been 
treated, in the preparation of the record, 
as one solely against the decree in Snit 
No. 2 of 1914. I put my point in this way: 
the appellants in First Appeal No. 249 of 
1915 either have appealed against the decree 
in Suit No. 3 of 1914, or they have not. 
If they have not, they remain bound by its 
terms; for it was a decree passed in a 
litigation to which they were parties, and 
within the competence of the Court to pass, 
even if Suit No. 3 of 1914 had been the only 
litigation beforeit. I am content to take it 
that these representatives of the Panchatti 
Akhara are in substance appealing against 
both decrees, or at any rate are undoubtedly 
appealing against the decree which they 
could not afford to ignore, namely, the decree 
in Suit No. 3 of 1914. The difficulty as 
to Govinda Nand’s not having been formally 
impleaded in Suit No. 3 of 1914 I would 
lay aside as a mere technicality. I think 
there ought to have been an order formally 
adding him as a defendant in that suit; 
but I hold that when the Court below 
passed a decree appointing him trustee of 
the endowment, a decree which, I must 
repeat and insist upon the point, the Court 
was just as competent to pass in Sait No. 
8 of 1914 as in Suit No. 2 of 1914, it 
did in effect make him a party to the 
former of these suits as well, to this extent 
at any rate that he ought to have been 
impleaded as a respondent in any appeal 


(1) 2 Ind. Cas. 701; 38 B. 509 11 Bom. L. R., 85 6 
M, L. T, 301 ` 
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against the decree in Suit No. 3 of 1914. 
1, therefore, regard the order of this Court 
adding Govinda Nand as respondent to 
First Appeal No. 222 of 1915 as one which 
it was within the competence of this Court 
to pass, and which removes any formal 
defect which there might otherwise be 
about the array of parties in this appeal. 

I now proceed to deal with both these 
appeals on the merits, treating them, in the 
first instance, as if they were both of them ap- 
peals against the decree passed in Suit 
No. 3 of 1914. 1 propose to pass a 
separate order on First Appeal No. 249 of 
1915, dealing with that appeal on the as- 
sumption that it can be regarded as an 
appeal against the decrae in Sait No. 2 of 


1914. 


In the memorandum of appeal filed by 
Mahant Dharam Das there are nine para- 
graphs. The seventh contains an allegation 
as to the improper exclusion of evidence, 
which was not pressed in argument, The 
eighth attacks the declaration in the decree 
as to the objects of the trust in one small 
matter of detail; the point is of little im- 
portance, but it has not been shown to 
us that the desision of the Court below 
was wrong. In the ninth there is a 
suggestion that that the wording of the 
decree is defective and that itis not clear 
what the Court below meant by vesting 
the trusteeship in Govinda Nand and his 
' successors. I have no doubt the District 
Judge meant that Govinda Nand would 
have the right to nominate a suitable dis- 
ciple or chela to succeed him, just as the 
Mahant had always done during the previous 
history of the foundation. 

The remaining pleas amount to nothing 
more than this, that Govinda Nand is not 
a t and proper person to be trustee of 
this endowment, and that the appellant 
Dharam Dasis. This question is complicated 
by somewhat vaguely worded pleas asserting 
the right of the appellant to be appointed, 
and suggesting that there has been no 
proper inquiry into “the custom and practice” 
of this monastery. In this connection 
it seems necessary to lay stress on the 
fact that there is no plea to the effect that 
the property in suit does not appertain to 

éc . 

a trust created for public purposes of a 
‘tharitable cg religious nature”, within the 
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meaning of section 92 of thé Code of Civil 
Procedure. Of course the appellant Dharam 
Das ould not possibly take this point; he 
was himself suing under that section. The 
pleadings of Lachhman Prakash of Amritsar 
and of the defendants representing the Pan- 
chatti Akhara are perhaps a little ambiguous, 
but I do not find that the right of the 
Court to deal with all the property in 
suit under section 92 of the Code of Civil 
Procedure was ever definitely challenged. 
These suits must, therefore, be distinguished 
from all suits in which the position of 
the Mahant of a monastery, or similar as- 
sociation, has been claimed to be that of 
a ‘corporation sole,” or in which the 
litigation has been between persons claim- 
ing a3 of right that the office of Mahant 
had vested in them and in which none of 
the’ parties concerned had invoked the pro- 
visions of section 92 of the Civil Procedure 
Code, The law applicable to suits under 
thia section is laid down in the case of 
Mahomed Ismail Arif v. Ahmed Moolla Dawood 
(2). The Court has “complete’ discretion” 
in arranging for the management of a trust 
to which this section applies. No doubt 
if is the duty of the Court to take into 
consideration such matters asthe “wishes 
of the founder’ (where these can beas- 
certained), and “also the past history of 
the institution and the way in which the 
management has been carried on heretofore;” 
but the question which we have to determine 
is merely whether there has been a proper 
exercise of discretion on the part of the 
Court below. That the said Court was with- 
in its jurisdiction in appointing Govinda 
Nand is simply beyond question. 

Nor can any party be heard to plead 
any right purporting to be derived by any 
transfer or devolution from Mahant Sadho 
Prakash of a date subsequent tothe decree 
of March Ist, 1911. The effect of 
that decree was finally to divest Sadho 
Prakash and the two defendants impleaded 
along with him ofall title to the office of 
Mahant of this sangat, or to the manage- 
ment of this trust, and of all right to 
possession in respect of the trust property. 


(2) 35 Ind. Cas. 30; 14 A. L, J. 741; (1916) 1 M. W, 
N. 460; 20 C. W. N. 1118: 20 M. L. T. 110; 18 Bom. 
L. R. 611; 31 M, L. J. 290; 24 C, L, J. 198; 4 L, W. 
269; 9 Bur. L. TP, 141; 43 C. 1085. m 
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From the date of that decree nothing re- 
mained tə Sadho Prakash which he could 
transfer to anybody else by deed, or which 
could devolve on any one else by virtue 
of any supposed relinquishment or surrender. 
Moreover, the decree of March Ist 1911 
appointed a new trustee; it thns extinguished 
the right of any person to succeed by in- 
heritance or under tne custom of the in- 
stitution, in the event of the death of 
Sadho Prakash or of his voluntarily vacat- 
ing the office. There has in fact been no 
such vacating of the office by Sadho Pra- 
kash; he was removed by the decree of a 
competent Court, and it is sheer contumacy 
on his part to profess to be able to trans- 
fer the trusteeship, or to surrender it in 
“favour ofany other person, after the date of 
the decree. 

Once these points are clearly apprehended 
there remains’ no force whatever in First 
Appeal No, 222 of 1915. The reasons given 
by the District Judge for refusing to appoint 
Mabant Dharam Das to tbe trusteeship 
are perfectly sound. The man was trying 
to ran with the haresand hunt with the 
hounds. He actually accepted a deed of 
gift, dated February Ist 1913, from Sadho 
Prakash, and the learned Judge had, in my 
opinion, good reason for regarding him as 
belonging to the ‘same gang” as Sadho 
Prakash and his co-defendants. I strongly 
suspect his suit of having been largely 
collusive, at any rate to this extent that 
it was intended as a- counterblast to Sanit 
No. 2 of 1914, and was filed in the hope that 
in any event the management of the trust 
might be retained by the knot of dishonest 
trustees whom the decree of March Ist, 1911, 
was intended to displace. There is no- foro 
in the plea that Govinda Nand was disqaalifi- 
ed from the office of Mahant by anything 
in tha constitation of established castoms 
of this sangat. The learned Judge has, in 
my opinion, shown due regard to the past 
history of the institution and the way in 
which the management had been carried on 
heretofore,” when he decided that the thing 
most to be desired in the interests of the 
trust was the complete and final exclusion 
of Sadho Prakash and his friends from all 
concern with the management. As regards 
the “eu&tom and practice” of the institution, 
the only custom established by rmlirdle 
evidence is that the Mahant for the time 
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being has the right to appoint a chosen 
disciple, or chela, to’ sueceed him on his 
death. This custom could not be pleaded 
by any person claiming as heir fo Sadho 
Prakash, for reasons already stated. If 
any party to the litigation could set up any 
arguable plea on the basis of this custom, 
it would be those defendants who claimed 
some sort of devolution from Baba Bichittar 
Singh, the trustee appointed by the decree 
of March Ist, 1911. These defendants have 
not appealed against the decree of the Court 
below, so that their case is not before us and 
need not be discussed. 

1 now pass on to consider the pleas taken 
by the appellants in First Appeal No. 249 of 
1915, the representatives of the Panchatzti 
Akhara. 

The one plea in their memorandum of 
appeal about which I have felt a certain 
amount of difficulty is the plea that their 
case was prejudiced by the procedure followed 
in the Court below. The suggestion is that, 
if they had been made defendants in Suit No. 
2 of 1914, they could have produced evidence 
against the fitness of Govinda Nand for 
appointment as trustee, which they were pre- 
cluded from producing by the procedure 
actually followed. I have come to the 
conclusion that there is no real. substance 
in this plea. It seems to me that these 
appellants, as defendants in Suit No. 3 of 
1914, had every opportunity of supporting 
the case set up by them, and that this 
case has been rightly-decided against them 
on the merits. In view of: the manner in 
which the two suits were conducted in the 
Court below, it is absurd to suggest that 
these appellants did not know that Govinda 
Nand was a candidate for appointment as 
trustee, or that a decree so appointing him 
could lawfully be passed in Suit No, 3 of 
1914 as well as in Suit No. 2 of 1914. 
They never took up the position that the 
Mahantship was in fact vacant, and that 
they were prepared to puț. forward one of 
their own body as a preferential candidate 
for the office of Mahant, with elaimg superior 
to those of Govinda Nand. 

They came into the litigation“ under the 
wing of Lachhman Prakash, the Mahant 
from Amritsar, and their written statement 
requires to be considered along with him. 


lt is interesting to notice thd} Lachhoan 


Prakash endeavoured to conceal the fact 
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that he had taken a deed of transfer from 
Sadho Prakash. He certainly had no 
arguable case on the basis of that deed of 
transfer, but it does not seem to me that 
he even attempted to set up such a case, 
What he said was that he himeelf, as 
Mahant of an institution known sas the 
Ohitta Akhara of Amritsar, was the true head 
of the sangat at Benares and manager of 
the trust in suit. He represented the local 
Mahant at Benares as a mere agent of his 
own, appointed by him and removable at 
his pleasure. He alleged that he had, in 
the exercise of his lawful authority, removed 
Sadho Prakash from the management and 
made over the same to the Panchatti Akhara, 
The present appellants, as representatives 
of this institution, simply associated them- 
selves with the above pleas. They have 
been decided against the appellants by the 
learned District Judge, and the case against 
them is, in my opinion, overwhelming. 
There is no evidence worthy of considera- 
tion of the alleged subordination of the 
Mahants of the Benares Sangat to the 
so called “parent institution” at Amritsar. 
In the suit decided in March 1911 Lachhman 
Prakash, though cognizant of the proceedings, 
never set up any such plea, but on the 
contrary came forward as a candidate for 
appointment by the Court, in the event 
its removing Sadho Prakash. If it 
? were necessary, 1 should even be prepared 
to hold that, the point is concluded against 
Lachhman Praksh by the decree of March 
lst, 1911.” ae 

I think. the learned District Judge has 
taken a: substantially correct view of the 
effect of this, previous litigation on the 
present suits. I have said enough to dispose 
of all the points., taken - in the memorandum 
of appeal now ünder i consideration, The plea 
that: the Conrti ; ‘below ” was mistaken in 
holding’ that “fhe “ie of. Mahant became 
vacant on the death of Baba Bichittar Singh 
might,, have. required consideration, if it had 
heen: „put forward, ' E by persons claiming to 
ber: his heirs. and siideese6rs under the custom 
of - heinstitution.” -In: the mouth of „the 
present, appéllants. it does not ‘mean, that 
the’ office has vested de jure in any “such 
heir or successor, but that Bichittar Singh 
(in spite of the decree in bis favour) was 
never the Mahant of this institution, and 
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true Mahant. The objections taken by the 
present appellants to the appointment of 
Govinda Nand are substantially those taken 
in the other appeal. If the plea had been 
taken that the learned District Judge had 
acted irregularly in basing his decree (appoint- 
ing Govinda Nand) in Suit No. 3 of 1914 
partly on the strength of evidence recorded 
in Suit No. 2 of 1914, it would have required 
consideration. It could never, in my opinion, 
have been more than a question of form; 
but it has not been taken at all in appeal, 
and we are under no obligation to discuss it. 

I would, therefore, dismiss First Appeal 
No. 222 of 1915 with costs, including fees 
on the higher scale. 1 would add to the 
same decree & direction that, if First Ap- 
peal No. 249 of 1915 be regarded as an 
appeal against the decree in Suit Nos 3 of 
1914, and in so far as it is susceptible 
of being so regarded, it do also stand dis- 
missed, the question of the costs of that 
appeal being reserved ‘for a separate order 
and a further decree which I propose to 
pass on the record of that appeal itself. 

Water. J.— Seo my judgment delivered to- 
day inthe connected First Appeal No. 249 
of 19)5.* 

By tHe Covrt.—-This appeal is dismissed 
with costs including fees on the higher 
scale. It is also directed that if the 
connected First Appeal Nos, 249 of 1915 
be regarded as an appeal against the decree 
in Suit No. 3 of 1914, and in so far as 
it is susceptible of being so regarded, it do 
also stand dismissed. 

Appeal dismissed. 
— * See 40 Ind. Gas. 3&2. 
ALLAHABAD HIGH COURT. 
First Civit Appear No. 249 or 1915. ~ 
(ConnectEp witu First APPEAL No. 222 
or 1915.*) 
April 3, 1917. 
Fresent— Mr. Justice Piggott and 
Mr. Justice Walsh. 

Mahant Baba DHARAM DAS, 
SECRETARY, PANCHAITI AKHARA, 
AND OIBHERS—DEFENDANTS—-APPELLANTS 
versus 
| Mohant DHARAM DAS AND OTHERE— 


` Prainairrs AND DEFENDANTe— RESFONDENTS, 
Ciril Piceedure Ccde (Act V of 108), 4. Q2—“Such 





*See 6U Ind. Cas. 177— Ead. 


* 
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further or other relief as the nature of the case may 
require”, meaning of—Separate suits for same trust, 
consolidation of—Judge, power of—Jurisdiction. 

The words “such further or other relief as the 
nature of the case may require” in section 92 of the 
Oivil Procedure Gode cover every subsidiary order or 
direction on any matter of detail necessary for 
cenyine out the main purposes of the section. (p.184, 
col.l.| - 


Sajedur Raja Chowdhuri v, Gour Mohun Das Baishna v, 
24 C. 418; 12 Ind.Dec. (N.s) 946, relied upon. 

Where more than two suits in the matter of the 
same trust have been sanctioned and sre brought to 
trial, althongh with different parties, in the same 
Court, at the same time, on the same subject-matter, 
under the same oiroumstances and for the same kind 

_ of relief, a Judge has power under the Civil Procedure 
Code to consolidate the suits, that is to say, for the pur- 
pose of the hearing to merge them into one and treat 
them as one for all practical purposes. [p. 184, col. 1.] 

A Judge making an express order consolidating 
such suits even without the consent of the parties 
acts within his jurisdiction. [p. 184, col. 1.] 

First appeal from the decision of the 
District Judge of Benares, dated the 16th 
March 1915. 

Mr, Harendra Krishna Mukerji and Hon'ble 
Dr. Sundar Lal, for the Appellant. 

Messrs. B. E, O'Conor, Gokul Prasad 
and Harbans Sahai, for the Respondents. 

JUDGMENT. 

Praaott, J.—This appeal is in substance 
covered by the orders passed in First 
Appeal No. 222 of 1915*, I think these 
_ appellants were placed in a difficulty by 

the procedure followed in the Court below, 
and that it is not easy to say whether the 
present appeal is to be treated as one 
against the decree in Suit No. 2 of 1914 or 
against the decree in Suit No. 3 of 
1914, or both. I have made it clear that 
these appellants are bound, and must 
remain bound, by the decree in Suit No. 3 
of 1914, as confirmed by this Conrt 
in appeal. In view of this fact it is of 
little practical importance what orders are 
passed in respect of tha decree in Suit Nv. 2 
of 1914. In my opinion that decree is open 
to formal objection in that it contains a 
direction that the parties to Suit No. 3, 
including those not impleaded at all in 
Suit No. 2, be divested of any righ§ or 
interest” in the property in snit. I have 
stated that the procedure followed in the 
Court below was, in my opinion, faulty; but 
having adopted that . procedure, the learned 
Distret Judge should have been consistent. 
My order wonld be that the words “as 


*See 40 Ind, Cas. 177— Eg, 
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well as in Suit No, 3” be removed from 
the decree passed in Suit No. 2 of 1914: 
but to avoid all possibility of misunderstand- 
ing, I would add to the decree of this 
Court a declaration that nothing in this 


‘decree must be deemed to affect or to 


modify in any way the decree passed in 
First Appeal No. 222 of 1915, or the 
rights or liabilities of any of the parties 
eoncerned under the decree of the Court 
below in Suit No. 3 of 1914. 

I am quite aware that in modifying in‘ 
any way the decree passed in Sait No. 2 
of 1914 we must tzcessarily disregard 
the objection that the present appellants, 
not having’ been made parties to that suit, 
have technically no right of appeal against 
that decree. A sufficient answer to this 
would be that the modification may be 
treated as madain the exercise of the reyi- 
sional jurisdiction of this Court, 


As regards costs, I would leave the 
appellants in this appeal to bear their own 
costs in this Court and in the Court below, 
permit Swami Govinda Nand to recover his 
costs from the frost property, and affirm 
the order of the Court below ‘leaving all 
other parties to bear thir own costs. 


There are no merits 


WALSH, J.—I agree. 
for that matter in 


in this appeal nor 


the other, I think the view contended 
for by the Panchayati Akhara in this 
Court is incongistent with the attitude 


adopted by them at the hearing of the 
suit. The Judge below has come to a 
reasonable conclusion on the facts and | 
see no reason for differing from him. He 
seems to have taken great pains to fnd 
out what is best for the trust and to 
have given every one concerned a full 
hearing. The orders now proposed are 
sufficient to correct any defect in the form 
of the proceedings in the Court below. I 
skould have been prepared to go further 
and tu add a direction that those in posses- 
sion be ordered to hand over possession of 
all trust propérty in their possession to the 
successful. plaintiff, even though no appeal 
wars before og on this point. It is not so 
much a question of the rights of the parties 
as giving effect to the real decision of the 
Court ina matter of serious public concern. 
It seems to me anomalous, to say the least 
of it, thata fresh suit should *have to be 
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brought to enforce the order of the Court 
in a matter of this kind. In such cases 
tbe provisions of the law ought to be, 
and, in my opinion, are strong enough to 
compel actual physical compliance with the 
decision arrived at. As a matter of inter- 
pretation and by analogy to the established 
practice of the Chancery Court in England 
administering trusts, the words “such 
further ‘or other relief as thse nature 
of the case may require’, which are 
expressly inserted in section 92 of the 
Code of Civil Procedure, cover every 
subsidiary. order or direction on any matter of 
detail necessary for carrying ont the main 
purposes of the section. This has been 
slearly recognised in Bengal where the 
High Oourt with original jurisdiction has 
nocessarily to consider this matter more 
frequently than in fhe High Court in this 
Province. Vide Sojedur Raja Chowdhurit v. 
Gour Mohun Das Baishnav (1), TT 
Farther, where more than two suits in a 


matter of this kind have been sanctioned’ 


by the Legal Remembrancer and are brought 
to trial, ‘although with different parties, in the 
same Court, at the same time, on the same 
subject-matter, under the same cir-’ 


cumstances and for the same kind of relief,’ 


a Judge has ‘clearly power under the Code 
to consolidate the suits, that is to say, for 
the purpose of the hearing to merge them into 
one and treat them asone for all practical pnr- 
poses. That isin substance what this learned 
Judge did with the tacit consent of thoss who 
appeared before him, representing the different 
parties, In my opinion if he had made an 
express order to the same effect even without 
the consent of the parties, he would have 
been acting clearly within his jurisdiction: 
and would. have been taking what is obyiously 
a convenient course. This view is support.’ 
ed by two very careful judgments, one by 
Mr. Justice: Woodroffe in Hukum Chand: 
Botd v.. Kamalanand Singh (2) and the other 
by Mr, Justice. Mookerjee in. Nund Kishore: 
Singh v. Ram Golam. Sahu (3), with every 
word of which Í agree. , 

Br tas Court.—The decree of ‘the Court 
below passed. in ‘Suit No. 2 of 1914 ia modifi- 


(1) 24 C. 418; 12 Ind. Dec. (N. 8) 946. 

(2) 33 0. 927: 3 O. L. J. 67. | 

(3) 18 Ind. Case. 207; 40 C, 955 at p. 959; 16 O. L. 
J, 508, 
E MA | Q u j 
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ed tothe extent that the words “as well 
as in Suit No, 2” appearing in the said 
deeree are directed to be removed, with 
a declaration added thereto to the effect- 
that nothing in the said decree must be 
deemed to affect or modify in any way the. 
decree passed in First Appeal No. 22 of. 
1915, or the rights or liabilities of any of 
the parties concerned under the decree of: 
the Court below in Suit No.3 of 1914. 

The appellants do bear their own costs in 
this Court and in the Court below. Swami 
Govinda Nand is permitted to resover his 
costs from the trust property, and the order 
of the Court below leaving all other parties - 
to bear their own costs is affirmed. 

Decree modified, 





PUNJAB CHIEF COURT. 
Seconp Civic Apprat No. 1102 or 1914, 
i March 29, 1917. 


-  Present:—Mr. Justice Scott-Smith and 


Mr, Justice Broadway, 3 
NANDA AND OTHERS — PLAINTIFES— 
APPELLANTS 
Versus 
JAI CHAND AND oragrs—Derenpants— 
RESPONDENTS, ; 
Civil Procedure Code (Act F cf 1908), O. XLI, v. 4, 
applicability of—Appeal, second—Petson joined in 
appeal without consent—Issue, objection to, whether can’ 
be taken. oe 
“The provisions of Order XLI, rule 4, of the Civil. 
Procedure Code, do not apply toa case where the 
grounds of appeal are not common to all the appel- 
lants. [p. 185, col 1.] l 
1 A person who is joined in an appeal wibhonb his 
authority cannot be regarded asan appellant. [p. 185, 
col, 1.) . 
No objection to the frame of an issue can be enter- 
tained for the first time in second appeal, where the 
issųe -js wide enough to cover all .the grounds of 
attack. and defence and al) the available evidence has 
besn produced before the Court. |p. 185, col. 2.] 


Second appeal from the decree of the 
Divisional Judge, Hoshiarpur, dated the 8th. 
January 1914. varying that of the District, 
Judge, Kangra, dated the 2ist July 1913, 
decreeing part of plaintiffs’ claim. ~~ 

‘The Hon’ble Bakhshi Sohan. Lal, R. B., for 
the Appellants. i = 

Bakhshi Tek Chand, for the Respondents. 


. JUDGMENT.— This appeal has arisen 
out of a suit brought: by the plaintiffs- 
appellants against the defendants. respondents 
in which they-sought to obtain a declara: 
tion to the effect- that they were entitled tr 
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“graze and rest’ their cattle in, and to take 
wood from Rakh Majheran of village Sagur,” 
and an injunction directing the defendants- 
respondents not to obstruct them in the 
exercise of the said rights. The Primary 
Court framed the following issue: “Does 
the right of easement, as alleged by 
plaintiffs, exist in,respect of the area 
in dispute’? and after a consider- 
ation of all the evidence produced by the 
parties and an examination of the wajib- 
ul-arz of the village came tothe conclusion 
that the plaintiffs had established their rights 
and decreed the claim with certain reserva- 
tions. Both the parties were dissatisfied with 
the decree as.passed and preferred appeals to 
the learned Divisional Judge, who held that 
out of the plaintiffs appellants only those, 
five in number, who were residents of Tika 
Majheran, were entitled to the rights 
claimed. He accordingly dismissed the auit 
in solar asthe other plaintiffs-appellants 
were concerned and granted a modified decree 
in favour of the aforesaid five persons. In 
the decree so granted he made certain 
provisions with regard to the excrise of those 
rights with which we are not now concerned. 
Against the decree of the lower Appellate 
Court the plaintiffs-appellants have preferred 
this second appeal throngh Mr. Schan Lal 
and we have heard Mr. Tek Chand on 
behalf of the respondents. 

An objection has been taken to the 
appeal as it stands on the ground that the 
appellants, Ghebru and Jai Kishen, had ro 
authority to prefer an appeal on behalf of the 
five persons who reside in Tika Majheran and 
that inasmuch asthe grounds of appeal are 
not common, Order. XLI, rule 4, Civil Pro- 
cedure Code, cannot be applied. Mr. Sohan 
Lal admitted that he had received instruc- 
tions only from Ghebrn and Jai Kishen and 
not from the five residents of Tika Majheran. 
In these cirenmstances we must hold that the 
said five persons had not authorised this 
appeal and cannot, therefore, be regarded as 
appellants, | 

With regard to the remaining plaint- 
iffs-appellants Mr. Sohan Lal urged that 
the Courts below have wholly misunderstood 
the case and that the issue framed and tried 
did not cover all the claim. He alleged that 
his clienfs did not claim an easement over 
fhe land within the meaning of section 26 of 
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ihe ‘Indian Limitation Act but that they 
based their claim on custom. Asa matter 
of fact no objection was taken tothe issue 
either in the primary Court or in the grounds 
of appeal to the lower Appellate Court, and 
the issue is clearly wide enough to cover the 
question of custom, A reference to the 
judgments- of the Courts below also estab- 
lishes the fact that an enquiry into the 
custom alleged had been made. Mr. Sohan 
Lal also admitted that all tne available 
evidence, documentary or oral, had been 
produced by both sides. Itis clear that the 
parties have in no way been prejudiced by 
the form in whisk the issue was settled, and 
they clearly understood what the point at 
issue between them was, viz., whether there 
was a custom by which the plaintifis-appel- 
lantas were entitled to graze and rest their 
cattle in Rakh Majheran and to cut wood 
therefrom. Mr. Tek Chand then raised the 
further objection that inasmuch as the 
question for decision was one relating to the 
existence of a custom this appeal could not 
be entertained for want of.a certificate. Mr, 
Sohan Lal was . constrained to admit the 
correctness of this objection. It is clear that 
the question involved in the case was one of 
eustom and Mr, Tek Chand’s objestion, 
therefore, has force. ` < 

We accordingly reject this appeal 
with costs payable by the plaintiffs-appel- 
lants other than the five who reside in Rakh 
Majheran, 

Appeal rejected. 





MADRAS HIGH COURT. 
"FULL BENCH. 


ÅPPEAL AGAINST Orper No. 73 or 1916. 
November 15, 1916. 
Present:—-Mr, Justice Abdur Rahim, 

Mr. Justice Spencer and 
Mr. Justice Srinivasa Aiyangar, 

P L.S. PALANIAPPA CHETTY alzas 
SHANMUGAM CHETTY-—Derenpant No. 1 
—~ APPELLANT 


versus 
P. L. P.P L, PALANTAPPA CHETTY ann 
OTAERS— PLAINTIFFS AND DEFENDANTS Nos, 2 TO 
. 12—— RESPONDENTS. 

Civil Procedure Code (Act V of 1903, O, XL, 7.1, 
O. XLIII, cl. (s)—Receiver, order for appointment of, 
without naming person, nature of-—~Appeat. 

Per Abdur Rahim and Srinivasa AiyaMgar, JJ.—The 
pronouncement by a Court that  Recejvep shonld be 


186 


PALANIAPPA CHETTY V, PALANIAPPA CHETTY. 


appointed without naming a specific person is an 
order under Order XL, rule 1, Civil Procedure Code, 
and is appealable under Order XLIIT, clause (s). [p. 
189, col. 1.) 

Venkatasamt v. Stridavamma, 10 M. 179; 3 
Ind. Dec. (N. 9.) 876; Cursetji Dinshaw Bolton v. 
Gangaram Inmbaji Gaikwad, 30 Ind. Cas. -545; 17 
Bom. L. R. 680; Muni Lal v. Jagan Nath, 83 Ind. Cas. 
735, followed. 

Mathura Debi v. Shib Dyal Singh Hazari, 3 Ind. 
Cas. 430; Birajan Kooer v, Ram Churn Lall Mahata, 
70.719; 9 ©. L. R. 208; 8 Ind. Dee. (N. 8) 1011; 
Upendra Nath Nag Chowdhry v. Bhupendra Nath Nag 
Chowdhry, 9 Ind. Cas. 582; 130. L. J, 157; Srinivas 
Prosad Singh v. Kesho Prosad Singh, 12 Ind. Cas. 
145; 140. L. J. 489; Narbađashankar Mugatram v. 
Kevaldas Raghunathdas, 29 Ind. Cas. 504; 17 Bom. 
L. R. 510, dissented from. 

Per Srinivasa Aiyangan, J—An order for the 
appointment of a Receiver is as much an order 
‘appointing a Receiver’ as an ordernaming a particular 
person as Receiver and the right of appeal conferred 
by clause (5) of Order XLIII, Civil Procedure Code, 
against orders under Order XL, rule 1, is not restricted 
to any particular kind of order but against all orders 
under the latter rule. [p. 188, col. J.] 

Per Spencer, J,dissenting.—An order that a Receiver 
should be appointed is merely interlocutory and as 
it cannot be putinto operation until some one is 
actnally appointed, an appeal against the same is 
premature. [p. 189, col, 2.] 


Appeal against the order‘of the Temporary 
Subordinate Judge, Sivaganga, dated the 
25th February 1916, in Interlocntory Applidéa- 
tion No, 429 of 1915, in Ordinary Suit 
No. 46 of 1915. 

This appeal coming on for hearing on the 
10th and 13th July 1916, upon perusing 
the petition of appeal, the order of the lower 
Court and the material papers in the case 
and upon hearing the arguments of 
Mr. S. Srinivasa <Atyangar (Advoscate- 
General) and Mr. K. Bashyam Azyangar, 
for the Appellant, and of Mr. T. Narasimha 
Aiyangar, for Respondents Nos. 1 to 4, 
Messrs. T, R. Ramachandra Atyar and T, 
R. Krishaaswami Adyar, for Respond- 
ents Nos. 5 to 9, Mr. S. E. Sankara Atyar, for 
Respondents Nos. 10 and 11, Mr. K, Rajah 
Aiyar, for 12th and 13th Respondents, 
. Mr. N. Kunjithapatham Atyar, for 14th 
Respondent, and Mr. A. V. Viswanadha Sastra, 
for 15th Respondent, the Court 


(Seshagiri Aiyar and Phillips, JJ.) made the 


following 
ORDER OF REFERENCE TO A 
FULL BENCH. 


In this case the Subordinate Judge passed, 
what he chills, a judgment on the 25th 
February 1916 in which he expresses the 
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opinion that a Recetver should be appointed, 
and which he concludes by’ saying: “The 
petition shall stand adjourned..,...” The 
same day an order in the terms of the 
judgment was issued. Against this order 
an appeal has been preferred to this Court. 
It is admitted that up to the date of the 
presentation of the appeal no Receiver was 
appointed, Mr. T. R. Ramachandrier has 
taken the preliminary objection that no appeal 
lies,asunder rulel, clause (1) ‘a) of Order XL, 
Civil Procedure Code, 1908, the order is not 
complete until a proper person is appointed 
Receiver. He is supported in this contention 
by Narbadashankar Mugatram jv. Kevaldas 
Raghunathdas (1) and Upendra Nath Nag 
Chowdhry v. Bhupendra Nath Nag Chowdhry 
(2): on the other hand, this view will be to a 
certain extent inconsistent with the Full 
Bench decision of this Court in Ventatasami 
v. -Stridavamma (8), which holds that 
against the order refusing to appoint a 
Roceiver there is an appeal. If an order 
refusing is covered by rule 1, clause (1) (a) 
of Order XL, which corresponds to section 
503 (a) of the old Code, it is difficult to 
contend that the order which makes a 
pronouncement that a Receiver should be 
appointed is not within the rule. The 
decision in Venkatasami v. Stridavamma (3) 
was accepted as good law in Sangappa v. 
Shivbasawa (4) and in Oursetji Dinshaw 
Bolton v. Gangaram Inmbaji Gaikwad (5) 
and was not dissented from by the other 
High Courts. 


The practice of this Court, to which the 
learned Advocate-General drew onr attention, 
is in accordanca with the view that an appeal 
lies against the conclusion to appoint a 
Receiver, though no specific person is 
appointed. 


There is another view which we are 
inclined to adopt. The pronouncement of the 
Court that a Receiver should be appointed 
should be regarded ‘as an interlocutory 
statement, and until a person is appointed, 
there is no final order under rule 1 of 


(1) 29 Ind. Cas, 504; 17 Bom, L. B. 610. 
2) 9 Ind. Cas, 582; 13 C. L. J. 157. 
B 10 M. 179; 3 Ind. Dec. (xN. s.) 876. 


(4) 24 B. 38; 1 Bom. L. R. 502; 12dnd. Dec, 


(N. s.) 562. m 


(5) 30 Ind. Cas. 545; 17 Bom. D. R. 880. 
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Order XL. If we are right in this opinion, 
the Sabordinate Judge had no jurisdistion to 
issue an order on his conclusion that a 
Receiver should be appointed. Our inclina- 
tion is, if this position is correct, to seb aside 
the order as having been passed without 
jurisdiction, and to direct the lower Court 
to pass fresh orders on the petition. 

However, as the quéstions are not free 
from doubt and as there are pronoucementa 
of the other Courts which are seemingly 
inconsistent with the view of the Fall Bench 
in this Court, we submit for the opinion of 
of the Full Bench the following questions: — 

(a) whether the pronouncement of the 
Subordinate Judge that a Receiver should be 
appointed is a final order as contemplated by 
Order AL, rule 1, Civil Procedure Code; 

(b) and, if so, whether such an order ‘is 
appealable? 





This appeal coming on for hearing as 
per above order, on 30th October 
1916, upon pernsing the said Order of 
Reference and the material papers in the 
suit and upon hearing the arguments of the 
Counsel on both sides and the question having 
stood over for consideration till this day, the 
Court expressed the following 


OPINIONS. 


SRINIVASA ALYANGAR, J.—The substantial 
question referred to us for determination is 
whether an order determining that it is just 
and convenient to appoint a Receiver, i.e., an 
order for the appointment ofa Receiver, 
and before a particular person is selected and 
appointed as such Receiver, is appealable. 

The right of appeal is conferred by 
clause (s) of Order XLIII, which pro- 
vides inter alia that an appeal shall lie from 
an order under rule 1 of Order XL; and that 
rule, omitting the portions not material 
for the present purpose, is in these terms: 
“where it appears to the Court to be just 
and convenient, the Court may by order 
(a) appoint a Receiver.” The question 
is whether the order referred to above is an 
order under this rule. 

When an application is made for the 
appointment of a Receiver, the most im- 
portant question for determination is whe- 
ther it is just and convenient to appoint 
a Receiver in the cireumstances, and if the 
Goyrt comes to the conclusion, that it is 
L 
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not shown to be just and convenient to 
appoint a Receiver, if must dismiss the 
application. This determination is made 
under rule 1, and there can be no doubt that 
that order is appealable. It was so decided 
in Venkatasami v. Stridavamma (3) on the son- 
struction of the corresponding provision of 
the old Code and as pointed outin Cursetjz Din- 
shaw Bolton v. Gangaram Timbajyi Gatkwad 
(5), the same construction must be placed 
on the similar provision in the new Code. 
The same view has been adopted in 
Allahabad in the recent case of Muni Lal 
v. Jagan Nath (6). But these decisions 
do not throw much light on the present 
question, for if can easily be contended 
that orders declining to appoint a Receiver 
and orders appointing » Receiver are ex- 
haustive of the eategory of orders eon- 
templated by rule 1, as the discretionary 
power to appoint a Receiver, conferred by that 
rule, includes the power to reject an applica- 
tion for such appointment, and nothing more, 
This was apparently the view taken by the 
learned Judges of the Bombay High Court 
in Oursetjt Dinshaw Balton v. Gangaram 
Limbajt Gaikwad (5). The above rulings, 
however, emphasize the fact that the right 
of the appeal is not restricted to any 
particular kind of order under rule |} and 
an appeal lies againstall orders under that 
rule. 

That an order determining that it ig 
just and convenient to appoint a Receiver 
is an order, oan, | think, scarcely admit of 
doubt; and the practice of the English 
Courts by which first an order is made for the 
appointment of a Receiver in Court, leaving 
the selection of the person to be appointed to 
be settled in Chambers, is conclusive of the 
question. The determination is, I think, more 
than ‘a mere interlocutory statement’, if that 
phrase means an expression of opinion, 
for there can be no doubt that the Court 
which determined that if was necessary 
to appoint a Receiver cannot change it of 
its own accord without a review or other 
proper proceeding. I also think that the 
Subordinate Judge in this case, on hig 
determination that a Receiver should be 
appointed, was entitled to issue an order, 


In Nothard v. Proctor (7) the order ap- 
a 83 Ind. Cas. 735. 

(7) (1876) 1 Ch. D. 4; 45 L. J. Oh. 849; 38 L. T, 
709; 24 W.R, 34, l 
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pealed against appears to be an order for 
the appointment of a Receiver and not 
an order appointing a particular person as 
Receiver and no question was raised that 
it was not a jadgment or order. If it is 
an order, the order is certainly one under 
Order XL, rule 1, as the Court determines the 
question of the necessity for the appointment 
of a Receiver under this order. Reference 
was made to section 94 of the Code as con- 
ferring the power to appoint a Receiver, 
but it is to be observed that that power 
ean ba exercised only if rules provide for 
such exercise and in accordance with those 
rules, 


Even if [am wrong in this, and if the 
orders under Order XLE, rule 1, can only 
be of two classes, one rejecting applications for 
Receivers, and the other, orders appointing 
Receivers. I agree with the contention of 
the learned Advocate-General that an 
order -for the appointment of a Receiver 
is as much an order ‘appointing a Receiver,’ 
as an order naming a particular person 
as Receiver. In England an appeal is al- 
lowed without leave from an order ap- 
pointing a Receiver and I can find no res- 
triction of the right, in the decided cases, 
to eases where a Receiver is named in the 
order of the Court, or to orders passed 
in Chambers appointing a particular person. 
In a majority of cases, the appeal will be 
directed against the determination that it 
is. necessary to appoint a Receiver rather 
than against the particular person appoint- 
ed, as the person to be appointed is very 
often a matter of agreement between the 
parties. This construction may, no doubt, lead 
to a multiplicity of appeals as was pointed 
out in Narbadashankar Mugatram vw. Kevaldas 
Raghunathdas (1), but I do not see how that 
can be avoided inany view; for instance one 
man may be appointed Receiver, and after 
appeal filed, he may resign -and annther 
appointed. In fact the learned Pleader 
who argued that the order was not ap- 
pealable said that if after an appeal, the 
person appointed as Receiver resigned or 
ceased to be Receiver, the appeal abated, 
though the grounds of appeal may have 
been solely directed to challenging the 
necessity for the appointment of any 
Receiver.* On the other hand, I do 
not see any purpose in compelling a 


Yass. 
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party to wait till the Receiver is ap- 

pointed and if,as heldin Srinivas Prosad 
Singh v. Kesho Prosad Singh (8) the 
appointment is not complete till the Receiver 
has completed the security, till such completion. 
If the order of appointment is discharged 
by the Appellate Court all the expense 
incurred in giving security will be thrown 


away. In Perry v. Oriental Hotels 
Company (9), where there was first an 
order by the Vice-Chancellor ordering 


the appointment of a Receiver and an order 
in Chambers appointing a particular person, 
L. J. Gifford, in appeal, though he dis- 
charged the order appointing the particular 
person, directed the successful appellant to pay 
the costs of the reeognizances, remarking that 
the appellant should have come to the Court 


of Appeal before the recognizances were 
entered into, 
There may again bê a dificalty in 


ascertaining the date of appointment of a 
Receiver and the date may become impor- 
tant for calculating the period of limitation 
for appeal. The order appointing a named 
person as Receiver may appoint him Receiver 
and direct him to give security within a limited 
time, or may make the appointment condi- 
tional on giving secarity (Seton, Form No. 5, 
page 727, No. 1, page 767). In the former 
case if the person appointed does not give 
the security he may cease to be Receiver 
and any appeal presented in the maantime 
would become useless. In the latter case on 
security being completed no further order 
may be passed except the issuing of a war- 
rant of appointment. The English practice 
appears to be, not to pass or enter the order 
till the secnrity is completed: Redout y. Fowler 
(10), bat under the code procedure in the 
mofussil there is no such practice. In such 
a case what is the date of the order appoint- 
ing a Receiver? In some cases and for some 
purposes on the completion of the security 
the appointment relates back to the date 
when it was made. Kerr on Receivers, page 
153. ; 

From the Forms printed in Seton, it will 
be seen that an ‘order appointing a Receiver’ 
includes an order directing that a proper 


(8) 12 Ind, Cas. 745; 140. L. J. 489. 
(9) (1870) 5 Ch. App. 4:0; 23 L. T. 525; 18 W. R. 
9 


(10) (1904) 1Ch, 658 at p, 662; 73 L. J. Ch. 325; 9) 
L. T. 147, A 
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person be appointed Receiver, as well as an 
order appointing a named person (cf. Forms 
Nos, 13 and 19 with Nos. 16, 20, 28, section 
1, Chapter XXXII). It is not, therefore, 
improper to speak of an order ‘for the 
appointment of a Receiver’ as an order 
‘appointing a Receiver’ within the meaning 
. of Order XL, rule, 1. a 

lt has been the practice of this Court to 
allow appeals from these orders and I see no 
sufficient reason to hold that on the construc- 
tion of the relevant rules and Orders this 
practice is illegal. 

A. different view has been taken in Calcutta 
first by Chitty and Richardson, JJ., in 
Mathuria Debi v. Shib Dyal Singh Hazarı 
(11), where the learned Judges purported to 
follow the decision in Birajan Kooer v, 
Ram Ohurn Lall Mahata (12), which was an 
appeal against an order or expression of 
opinion by a Subordinate Judge submitting 
the name of a person to be appointed as 
Receiver under section 505 of the old Code. 
The order appointing a Receiver had to be 
made under section 503 and under section 
588 an appeal was allowed only against orders 
under section 503, 

Section 505 of the old Code is now 
repealed and with all respect, the order 
appealed against in Birajan Kooer y. Ram 
Churn Lali Mahata (12) has nothing in 
common with the order in the present case, 
In Upendra Nath Nag Ohowdhry v. Bhupendra 


‘Nath Nag Chowdhry (2) Mookerjee and - 


Teunon, JJ., held that an order not 
appointing a named person as Receiver is 
not appealable andthe learned Judges came 
to that conelusion on the ground that an 
appeal lies only from a final order appointing 
a Receiver; and in the later case of Srinivas 
Prosad Singh vy. Kesho Prosad Singh (8) 
Mookerjee, J., delivering the judgment of 
the Court explained that there is no final or 
‘appealable order in cases where security is 
required from the Receiver, before the com- 
pletion of tbe security. With all respect I 
am unable to accept this interpretation of 
the rale, for the reasons which I have already 
given. in Bombay the view of the Calcutta 
High Court has been adopted in WNarbuda- 
shankar Mugairam v. Kevaldas Raghunath- 


das (1). Though the learned Judges came to 
(11) 3 Ind. Cas. 480. 


_ €12) 7 CF 719; 9 O.L. R. 208; 3 Ind. Deo. (x. s. 
104. ; 
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the conclusion thatan order for the appoint- 
ment of a Receiver is an order and also an 
order under Order XL, rule, 1, yet for the 
purpose of appeal, only an order appointing 
a particular person is an order under rule 
l. As an order rejecting an application for 
Receiver would also beappealable as an order 
under rule l, the Bombay High Court, as I 
have already said, apparently holds that only 
two kinds of orders fall within the category 
of orders under Order XL, ralel. I am 
not sure this is right and in any event I 
am not able to adopt the construction placed 
on the words ‘order appointing a Receiver.’ 

In Ramji v. Koman Das ( 3) Chamier and 
Piggott, JJ., appear to take the same view, 
though as pointed out in the judgment, the 
order under appeal there was peculiarly 
worded. 


In the face of such weighty authority 
against my construction of the section, | 
venture to express my opinion with great 
diffidence; but having come to a clear con- 
clusion in the matter, and seeing that the 
question involved is really a question of prac- 
tice which can be changed if necessary by 
the High Courts by rules, I would answer 
the questions referred to us as follows:— 

(a) The pronouncement of the Sub- 
ordinate Judge that a Receiver should be ap- 
pointed is an orderunder Order XL, rule Land 

(b) is appealable under Order XULII, 
clause (s). 

ABDUR Rania, J.—I agreein the conclusion 
arrived at by Srinivasa Aiyangar, J. 

Spencer, J.—I am of opinion that an 
appeal is premature if preferred before a 
Receiver has been appointed by name, for 
the reason that until that is done the order 
is merely interlooutory and does not oom- 
pletely dispose of the petition to appoint, 
At first sight if would appear impossible 
to contend that when a Court decides that 
a Receiver should be appointed but does not 
appoint, the order of the Court is oce appoint- 
inga Receiver. Ib is, however, argued that 
if an order refusing to appoint which is 
passed without naming a person is appeal- 
able, an order directing a Receiver to be 
appointed without naming any one for the 
appointment must also be appealable. 4 
cannot see that this is a logical consequence, 
The difficulty seems to have ariær ont of 


(13) 27 Ind, Cas. 646; 13 A. D. J. 79. 
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he rulings which have decided that a refusal 
to appoint is appealable as anorder made 
under Order XL (L) (a). This declares, 
“where it appears.to the Court to be just 
and convenient, the Court may by order 
appoint a Receiver of any properly whether 
before or after’ decree.” When a Court 
altogether refuses to appoint a Receiver there 
is no question of the person to be selected 
as Receiver, and the proceedings have reached 
a further stage of finality than they have 
when a pronouncement is made that a 
Receiver must be appointed without appoint- 
ing any one. A refusal to appoint necessarily 
disposes of the application to appoint but 
the other order does not do so. This may 
be seen from the instance out of which this 
reference has arisen. The Subordinate Judge, 
after recording his opinion that a Receiver 
should be appointed, adjourned the petition 
fora week to consider the questions (1) 
who should be appointed Receiver and (2) 
what instructions ought to be given him, It 
is easily conceivable that in certain circum- 
stances there might be no ‘objection to the 
appointment of a Receiver and yet there 
might be strong objections to the particular 
person selected for the office, as when one 
of the parties to the suit is made a Receiver, 
In other cases the opposing party may be 
indifferent to the personality of the nominee 
and may take his stand entirely cn the 
question whether the occasion is a_ fit one 
for taking the control of the property out 
of the hands of the person in possession. 
I doubt whether it can have been the in- 
tention of the Legislature to allow two 
appeals, one from the first decision as to 
the need of a Receiver and another from 
the final order appointing a definite person 
by name to the office. It seems to me that 
such a procedure would involve a multiplicity 
of proceedings, a result which itis always 
desirable to avoid where possible. No one 
who wishes to appeal can complain of hav- 
ing to wait till a Receiver is actually select- 
ed, as the interval between the decision to 
appoint and the selection of an individual 
is unlikely to be long and in practice the 
Courts should generally be able to make 
them both simultaneous. If there is an 
interval, nobody's interests are prejudiced 
by waiting, as possession of property cannot 
be transferred until it is known who is to 
take it over. : “ ; 
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An order that a Receiver should be 
appointed is in fact not an order that can 
be put into operation until some one is actually 
appointed. 

I should, therefore, hesitate before 
attributing to the Legislature an intention to 
provide rights of appeal against incomplete 
and ineffective orders, even if the literal 
wording of the Code were not also against 
such a construction, 

I am not much impressed by the next 
argument which is based on the tentative 
character that an order of appointment bears 
until security ‘is actually furnished by the 
person appointed. 

Whatever may be the practice in English 

Courts, the practice in India is to appoint 
a Receiver subject to his giving security 
to the satisfaction of the Court. Not only 
is there nothing forbidding this practice 
but the form of the warrant prescribed in 
Appendix F, Form 6, of the Code of Civil 
Procedure shows the practice to be correct. 
This warrant cannot be issued until an 
individual has been selected, as itis to be 
addressed by name to the person appointed 
in these words:— ‘you are hereby (subject 
to your giving security fo the satisfaction of 
the Court) appointed Receiver,” etc. 
_ Of necessity the order of appointment 
must precede the giving of security, for till 
then if is not known who must give it and 
what is its extent. But an order is not 
the lessa final order begause it is conditional. 
Of course if a person appointed does not 
furnish security as ‘directed, -it may be 
necessary for the party applying for a Re- 
selvership order to put in a fresh petition 
nominating another person. The Court will 
not act in the matter without being moved. 
On the fresh application being admitted, the 
Court will consider it and pass orders, and 
this will naturally give rise to a fresh right 
of appeal. The costs incurred in giving 
security will usually be trifling in this 
country in the mofussil and at any rate 
they are incidental to the proceedings. 

I am thus of opinion that the matter of 
furnishing security has ‘no bearing on the 
questions before us, and with due respect I 
consider that the case of Srintvas Prosad Singh 
v. Kesho Prosad Singh (8), which decided that 
the order of appointment of a Regeiver must 
date from the date of the person fappoint- 
ed giving the required security, is not good 
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law under the present Code of Civil Pro- 
cedure. If the date of appointing a Receiver 
by name subject to his giving security be 
taken as the date from which to saleculate 
the time for preferring an appeal under 
Order XLIII,:rule 1 (s), then there. will 
be no difficulty in ascertaining the date, as 
my learned brother Srinivasa Aiyangar, J., 
apprehends, for such ’ppointments are made 
in open Court by the Courts in India and 
are dated on their pronouncement. 

I may also observe that the Code contains 
another indication that such matters are 
intended to be subsidiary to the main order, 
in that no appeal is provided against direc- 
tions under Order XL, rules 2 and 3, rela- 
tive to the remuneration to be paid to and 
the security to be furnished by a Receiver 
appointed under rule 1 of the same order. 

1 will now proceed to consider the reported 
cases. On the point we have to decide, 
they are all one way. In this High Court 
alone there is hitherto no reported case 
directly on the point. 

16 has been decided in Caloutta in Upendra 
Nath Nag Chowdhry v. Bhupeadra Nath Nag 
Chowdhry (2) and in Mathuria Debi v. 
Shib Dyal Singh Hazari (11) that the 
making of a Receivership order without 
nominating the Receiver is an interlocutory 
order and not appealable. 

In Bombay and Allahabad the same 
conclusion has been reached in Narbada- 
shankar Mugatram v. Kevaldas Raghunath- 
das (1) and Ramji v. Koman Das (18). 

The cases of Venkatasami v. Stridavamma 
(3) which overruled Subramanya 
Ohetti v. Appasami Nayak (14) and of 
Sangappa v. Shivbasawa (4) and of Oursetii 
Dinshaw Bolton v. Gangaram Limbaji Gaikwad 
(5) deal with a different question, viz., whe- 
ther an order refusing to appoint a Receiver 
isappealable, The learned Judges considered 
the effect of a decision come to by a 
Subordinate Court under section 505 of the 
old Code, which finds no place in the 
present Code. So far as they involve the 
principle that a mere determination to appoint 
a Receiver is not appealable, these cases 
support the view taken by me. 

As regards the non-appealable nature 
of interlocutory orders, Srinivas Prosad Singh 


4 


” (14) 6 M. 355; 2 Ind, Deo, (x. s.) 528, 
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v. Kesho Prosad Singh (8) is also to the 
same effect, but as already observed, it 
goes too far in treating conditional 
appointments as inoperative and, therefore, 
not final orders, 

As the practice in England of first making 
an order in Court for the appointment of 
a Receiver and afterwards settling in 
Chambers who is to be appointed, differs 
from the practice of Indian Courts of 
appointing Receivers by name in open 
Court, we cannot get much assistance from 
English cases or from English books of refer- 
ence. In India in matters of procedure Courts 
are governed by the Code. The answer to the 
reference must, therefore, simply depend on 
the interpretation tobe placed on the language 
of the Order in the Code of Civil 
Procedure. 

Instances have been cited in which this 
Court has heard appeals in cases where no 
Receiver had at the time of appeal been 
appointed by rame; but when no objection 
was raised to the maintainability of the 
appeal, these can be no guide as to 
what the lawis on the subject. 

I agree with the opinion expressed by 
the two learned Judges who made the 
reference and with the decisions of the 
Calcutta, ANahabad and Bombay High 
Courts, and I would answer both questions 
referred to us in the negative. 

Reference answered in the affirmative, 
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ALLAHABAD HIGH COURT., 
First Arpean FROM Orper No. 28 or 1916, 
January 4, 1916. 

Present: —Mr. Justice Piggott and 
Mr. Justice Walsh. 
MAHABIR KASAIMDHAN— DEFENDANT 
—~APPELLANT 
VETSUS 


MAKHDUM BAKHSH AND ornsers— 


PLAINTIFFS— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 59— Mort- 
gage, execution of—HEazecutant, illiterate— Execution, 
proof of. 

Where a mortgage-deed purports to have been 
executed by the exeoutant’s affixing his mark to the 
same, it must be proved not merely that the mark 
is that of the executant, but also that, it was affixed 
to P in the presence of witnesses. [p. 19?, 
col. J. 
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First appeal against the order of-the Sub- 
ordinate Judge, Jaunpur, dated the 15th 
January 1916. 

Dr. S. M. Sulaiman, for the Appellant. 

Mr, Iqbal Ahmad, for the Respondents. 

JUDGMENT.—tThis is an appeal from an 
order of remand. The suit was on a mort- 
gage. The contesting defendant, who is a 
transferee from the original mortgagor, put 
the plaintiff to proof of the execution and of 
the validity of the deed in suit, as well as of 
the passing of the consideration. The first 
Court held that the execution of the deed was 
proved, but it was not proved that it was 
attested by two witnesses as required by sec- 
tion 59 of the Transfer of Property Act The 
lower Appellate Court has held that the 
attestation by two witnesses was proved. If 
this had come before us as a clear finding of 
fact on the part ofthe lower Appellate Court, 
it is doubtful whether we could have inter- 
fered with it, but the learned Subordinate 
Judge arrives at his conclusion by a method 
of reasoning which is apparent from the 
judgment itself. He admits that ro witness 
deposed that the mark of the executant 
Phagu, by which the said Phagu, being 
illiterate, purpcrts to have executed the deed 
in suit, was affixed to the document in the 
presence of the said witness, There is no 
evidence on the record to that effect. The 
learned Subordinate Judge says that it is 
proved, by a witness named Makhdum 
Bakhsh, that the signature of the executant 
Phagu was appended to this document by the 
scribe of the document at Phagu’s request, 
and he refers to the case of Deo Narain 
Rai vy. Bukur Bind (1) as proving that 
this is sufficient execution. As a matter 
of fact the document with which we have 
to dal in the present case dces not 
purport to bave been executed by the 
seribe’s writing the name 
behalf of Phagu, at the request of the 
said executant. It distinctly purports to 
have keen executed by Phagn’s affixing 
his mark to the same. What follows 
below the mark is .merely a statement, 
certified as being in the handwriting of 
the scribe, to the effect that the above 
is the mark of Pbhagu and that the said 
' Phagu admits having executed the deed in 
_ question and received the consideration there- 


of Phagu, on - 
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for. In the absence of: any evidence that 
Phagu’s mark was affixed to this document 
in the presence of any witness, the finding of 
the lower Appellate Court seems to be an 
impossible one. The decision of the first 
Court is right. We allow this appeal, set 
aside the order of the lower Appellate Court 
and restore the decree of the Court of first 
instance with costs here and in the Court 
below. Costs in this Court will include fees 
ou the higher seale. 
Appeal allowed. 


MADRAS HIGH COURT. 
Letrers Patest Aepeat No. 120 or 1916. 
November 1, 19:6. 
Present:—Mr. Justice Abdur Rahim, 
Mr. Justice Spencer and 
Mr. Justice Srinivasa Aiyangar. 


GANGADARA MUDALI—Durenpayt— 
APPELLANT 
versus 
SAMBASIVA MUDA LI -—-PL,AINTI rr — 
RESPONDENT. 


Registration Act (XVI of 190%), s. 77—‘Refusal to 
register’, meaning of —Suit to enforce registration—Juris- 
diction of Court—Limitation. Kr 

An order of a Registrar refusing to accept-a docu- 
ment for registration onthe ground that it was time- 
barred, is a ‘refusal to register’ within the meaning of 
section 77 of the’ Registration Act, and entitles the 
aggrieved party to sue for the enforcement of regis- 
tration under the section. [p. 193, col. 2.] 
` There is no substantial distinction between refusal 
to accept a document for registration and a refusal to 
register within the meaning of section 77 read with 
sections 76 and 72. [p. 193, col. 2.] 

Narasimha Nayanevaru v, Ramalingama Rao, 10 M 
L, d. 104; Sivarama Paltar Kariakar v, Krishna 
Tyer, 23 Ind. Cas. 28; 23 M. L. J. 307; 16 M. L. T. 
282, followed, è : 

Kunhimmu v. Viyyathamma, 7 M. 585; 8 Ind. Jur. 
499; 2 Ind. Dec (x s) 955, distinguished. 
` Gangava v. Sayava,’21 B. 699; 11 Ind. Dec. (xN. 8.) 
470; Balambal Ammal v. Arunachala Chetti, 18 M. 255; 
6 Ind. Dec. (x. s.) 527; Veeramna v. Abbiah, 18 M. 99; 
6 Ind. Dec. (N. s.) 418, not approved. ; 

The time for filing a suit under the section should 
be computedfrom the date of the appellate order 
of the Registrar refusing to register under section 
42 or section 76, and not from the date ofany prior 
order refusing to extend timo. [p. 198, col. 2.] 


Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. 
Justice Seshagiri Aiyar, reported in 34 Ind, 
Cas. 769, preferred against the decree of the 
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Court of the Temporary Subordinate Judge, 
Tanjore, in Appeal Sait No. 118 of 1914 
(O. S. No. 71 of 1913 on the file of the Court 
of the District Munsif, Tiruturaipundi). 

FACTS cf the case appear ‘trom 34 Ind. 
Cas. 769. 

Mr, A. V. Viswanatha Suetrt, for the Appel- 
Jant.—The Act clearly drawsa distinction 
between “accepting a document for registra- 
tion” ‘and “registering.” 

[Aspur Rauim, J.—I cannot conceive 
what possible difference there could be 
between “refusal to accept for registration” 
and a “refusal to register”. 

The Act clearly draws sucha distinction 
between accepting a document for registra- 
tion and registering. Sections 23° to 27 
prescribe the time for presentation for 
registration. Sections 28 to 3L describe 
the place of registration. Sections 32 to :6 
Part VII-Part Kl describe merely the pre- 
liminary precess for registration. It is only 
after all these preliminaries are complied 
with that the duties of the Registering Officers 
commence, 
commence only from section 58. Itis only 
when he records a ‘refusal to register,” that 
an appeal will lie to the District Registrar and 
against such an order a suit will lie. In this 
case what happened was that the document 
was not admitted for registration. It is simply 
a preliminary act of the Sub-Registrar 
whether to acceptit or not. He refused to 
accept it. It is only when the procedure 
prescribed in sections 58 to 63 is complied 
with that there can be a refusal to register. 
The following cases clearly support my view. 
Gangava v. Sayava (1), Kunhimmu v. 
Viyyathamma (2), Balambal Ammal v. 
Arunachala Ohelti (3) and Veeramma v. 
Abbiah (4). 

Mr. K. S. Ramabhadra Adyar (Amicus 


Curse).— The order is in effect one to refuse | 


to register. Though the preliminaries are 
to be complied with by the Sub-Registrar, it 
is a part of his duty and his order directing 
to apply for extension of time is a refusal to 
register. Narasimha Nayanevaru v. Ramalinga- 
ma Rao (5), Sivarama Pattar Kariakar v. 


(1) 21 B. 699; 11 Ind. Dec. (x. s.) 470. 
(2) 7 M. 535; 8 Ind. Jur. 499; 2 Ind. Dec. (N. s.) 
55 


(3) 18 M. 255; 6 Ind Dec. (N. s.) 527, 
(4) 18 M. 99; 6 Ind. Dee. (xN. s.) 418; i i 
o (5) 10 M. L. J. 104: l 
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The duty of Registering Officers . 
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Krishna Iyer (6) and Kudrathi Begum v. 
Najibunnessa (7) clearly support my view. 
JODGMENT.—We agree with Seshagiri 
Aiyar, dJ., that this case falls within section 
77 of the Registration Act. This is in 
agreement with the interoretation adopted by 
our Court in Narastmha Nayanevaru y. Rama- 
lingama Rao (5) and Sivarama Pattar 
Kariakar v. Krishna Iyer (6), and we also 
may point out that the rules framed under 


' the Act are in accordance with this view. 


A contrary view, itis true, has prevailed 
in Gangava v. Sayava (1), but the fallacy of 
the reasoning in that case, if we may say so 
with respect, lies in thinking that there is 
any substantial distinction between refusal 
to accepta document for registration and a 
refusal to register within the meaning of 
section 77 read with sections 76 and 72, Here 
the District Registrar did in fact refuse to 
direct registration of the document and none. 
theless so because he made no enquiry as 
to whether the document was executed or 
not, proceeding on the ground that the 
document was in his opinion presented out 
of time. 

We may mention that a ruling referred to 
at the Bar as Kunhimmu v. Viyyathamma (2) 
can be distinguished on the ground that the 
appeal to the Registrar in that case having 
heen presented after the expiry of the 
prescribed period, it was considered as if 
there was no appeal and admittedly where 
there has been no appeal to the Registrar, no 
suit will lie under section 77. There are also 
some observations in Balambal Ammal v, 
Arunachala Chetti (8) and Veeramma v. 
Abbiah (4) which might be taken to support 
the interpretation put upon section 77 in 
Gangava v. Sayava (1), but they are in the 
nature of cbiter dicta. 

_ Itis also argued that the suit is barred. But 

time should be computed from the order of 
the Registrar dated Ist February 1913, when 
on appeal he refused to direct the registration,. 
and not from his previous order refusing to 
extend time. 

The appeal is dismissed. 

Aympeal dismissed. 


4 


Vv. R.P. 
(6) 28 Ind. Cas. 23; 26 M, L. J. 207; 15 M. L. T. 
a 


233. 
(7) 25 ©. 93; 13 Tnd. Dec. (x. s.) 63. 
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BOMBAY HIGH COURT. 
ORIGINAL Cryin Jurisprotion Soir No. 1450 
or 1915, 

February 3, 1917. 
Present:—Mr. Justice Macleod. 

Raja Bahadur SHIVLAL MOTILAL— 
PLAINTIFF 

VETSUS 


BIRDICHAND JIVRAJ AND ANOTHER— 


DEFENDANTS. 

Contract Act (IX of 1872), ss. 233, 43—Principal and 
agent—Ayent personally liable—Principal, undisclosed 
— Suit against agent—Suit, subsequent, against princi- 
pal, whether maintainable—Interpretation of Statutes— 
Illustration to section, value of. 

A plaintiff who has aright to sue both an agent 
and his principal under section 233 of the Contract 
Act is not competent, after he has sued one of them 
to judgment, to sue the otherin a second suit. [p. 
199, col. 2.] ` 

Section 233 of the Contract Act enacts substantive 
law, laying down who shall be held liable, and not 
adjective law, defining the procedure by which the 
liability may be enforced. This section merely 
creates a joint liability so that judgment may be 
obtained against both principal and agent. [p. 196, 
col. 2; p. 197, col. 2.] 

The illustration to section 233 shows that the 
words “hold them both liable” mean that the party 
dealing with the agent can join both the agent and 
the principal in one snit, and there is no suggestion 
that if he does so he is only entitled to a decree 
amiT ons or the other and not against both. [p. 197, 
col. 2. 


Section 233 of the Contract Act gives the party 
dealing with an agent who is personally liable a 
double form of election. He can choose between 
suing both principal and agent jointly or electing to 
gue one of them. So that in any case if he sues 
one to judgment a suit against the other will be 
barred. But if he sues both and one consents to 
judgment that cannot be a bar.to his continuing the 
suit against the other. [p. 199, col, 2.] 

The real effect of section 43 of the Contract Act, 
ig to deprive a co-contractor sued alone of his right 
to have his co-contractor joined with him in the 
action. It enables the plaintiff to get a decree against 
the one if he does not wish to or will not join the 
other; it does not enable him to file separate actions 
against both. It does not deprive the second oo- 
contractor of his right to plead the previous judg- 
ment, or split up one cause of action into as many 
auses of action as there are joint contractors.!p. 199, 
col. 2.) 

Case-Law discussed. 


The proper course in the construction of a Statute 
is in the first instance to examine the language of the 
Statute and to ask what is its natural meaning unin- 
fluenced. by any considerations derived from the 
previous state of the law, and not to start with 
inquiring how the law previously stood, and then, 
assuming that it was probably intended to leave it 
unaltered, to see if the wordsof the enactment will 
bear an interpgetation in oonformity with this view. 
[p 196, col. 1. 
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Norendra Nath Sarcar v, Kamalbasini Dasi, 28 T, A. 
18 at p. 26; 23 C. 563; 6 M. L.J.71;6 Sar. P, C.J. 
667; 12 Ind. Dec (x. s.) 374 (P. C.); Bank of England 
v. Vagliano, (1891) A. C. 107; 60 L. J. Q. B. 145; 64 L, 
T, 353; 39 W. R. 657; 55 J. P. 676, relied upon. 

The Indian Contract Ach does not profess to be a 
complete code dealing with the law relating to 
contracts. It purports to do no more than to define 
and amend certain parts of that law. |p 196, col, 1.] 

Irrawaddy Flotilla Company v. Bugwandas, 18 I, A... 
121; 18 C, 620; 6 Sar. P. O. J. 40; 15 Ind. Jur. 403 & 
542; 9 Ind. Dec. (N. s.) 413 (P. C.), relied upon. 

An illustration to a section ought never to be 
allowed to controlthe plain meaning of the section 
itself and certainly it ought not to do so when the 
effect would be to curtail a right which the section 
in its ordinary sense would confer, |[p. 198, col. 1.] 


Mr. Inverarity (with him Mr. Strangmax, 
Advocate-General, and Mr. Desai), for the 
Plaintiff, 

Mr. Kanga (with him Mr. Jinnah), for 
Defendant No. 1. 

JUDGMENT.—The facts of this case are 
no longer in dispute. In June 1913 the 
plaintiff advanced a large sum of money to 
one Bansidhar Mungtumal on the security 
of 2,000 shares in the Specie Bank. As the 
market rate for the shares was falling the 
plaintiff called upon Bansidhar to pay margin. 
Ox the 6th October 1913, Rs. 19,000 were 
paid as margin and in November, 295 
shares of the -Bank were handed to the 
plaintif by way of further margin. These 
shares were not transferred into the plaint- 
ifs name. The plaintiff sold 185 shares 
which were transferred into the name of 
the purchasers. Transfers signed by the 
Bombay Merchants Bank as vendors and 
by the plaintiff as purchaser for 100 shares 
were lodged with the Bank so that the shares 
might be transferred to the plaintiff’s name. 
Transfers for the remaining 10 shares were 
not signed by the plaintiff, 

On the 29th November 1913, an order 
was made for the winding-up of the Bank, 

On the 6th February 1914, the plaintiff 
filed a suit against Bansidhar for the amount. 
due on the account between them and for 
a declaration that the said Bansidhar was 
bound to indemnify the plaintiff against all 
liability in respect of the uncalled amount of 
capital on the shares pledged. 

On the 20th February, Bansidhar was 
adjudicated insolvent. 5 

On the 9th June, a decree was passed 
in plaintiff’s favour for Rs, 82,924-8-7 with 
costs and further interest andthe defendant 
was ordered to indemnify the plaintiff 


. 
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against any calls that might be made by 
the Official Liquidator on the said 2,000 
shares, 

No dividend has been declared or is likely 
to be declared by ‘the Official Assignee on 
the estate of Bansidhar. After this decree 
had been passed, the plaintiff discovered that 
Bansidhar had been acting as the agent for 
the present first deferidant. 


He had also had to pay to the Official 
Liquidator the sum of one lakh in respect 
of a call made on the contributories of the 
Bank under an order of the Court. 


He filed this suit onthe 23rd December 
1915 against Birdichand Jivyraj and the 
Official Assignee praying (1) that the first 
defendant might be ordered to pay the 
said sum of Rs. 89. 994-8.7 with interest 
from the 9th June 1914 and the costs of the 
suit filed against Bansidhar. 

(2) That the firat defendant might be 
ordered to pay the said sum of one lakh with 
interest. 

(3) That the first defendant might be 
ordered to indemnify him in respect of all 
calls he might be required to pay in respect 
of the 110 shares. 

(4) That the first defendant might be 
ordered to pay the costs of an order made 
by the Insolvency Court granting leave to 
join the Official Assignee asa party to the 
suit, 

The first defendant in his wikia state- 
ment denied that Bansidhar was his 
agent, 

However, it was proved, ina similar suit 
filed by the Standard Bank against Bir- 
dichand, that Bansidhar was acting as the 
first defendants agent; and the frst 
defendant’s Counsel when issués were raised 
conceded this. 

It was also held by the Appeal Court 
in that case that in the absence of a 
contract the Standard Bank was not entitled 
either to an indemnity in respect of calls 
to be made or to a decree for the amount 
actually paid in respect of a call. 


T must, therefore, hold that the plaintiff is 
not entitled either to’ recover from the first 
defendant the ssid. sum of one lakh or to 
an indemnity .in respect of any amount 
he may have to pay in respect of the said 
10 shares, 
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The real issue in the case is whether 
the plaintiff, having sued Bansidhar to 
judgment in Suit No. 172 of 1914,.is entitled 
to maintain this suit against the first 
defendant. 

The same point was raised inthe snit 
filed by the Standard Bank. But it was 
proved in that case that the Standard 
Bank had before obtaining judgment asked 
Birdichand whether Bansidhar had been 
acting as his agent and he had replied in 
the negative. I held that Birdichand, 
having by a false denial prevented the 
Standard Bank from making their election, 
could not then claim that the Bank had made 
their election and my decision has been 
confirmed in appeal: Brrdichand Jivraj v. 
Standard Bank (1). 

I also expressed an opinion on the true 
construction of section 233 of the Indiani 
Contract Act in favour of the Standard Bank 
but the question has been yery much more 
elaborately argued before me and I shall 
deal with it without regard to that opinion: 
Section 288, which comes {under the 
heading ‘Effect of Agency on Contracts with 
Third Persons’, says:— 

“In cases where the agent 1s personally 
liable, a person dealing with him may hold 
either him or his principal, or both of 
them, liable. 

Illustration. 


A entera into a;contract with B to sell him 

w and afterwards discovers 
that B was acting as agent for (1, A may 
sue either B or C, or both, for the price 
of the cotton.” 

Under saction 230 an agent is not personal- 
ly liable in the absence of any contract to 
Such contract is presumed to 
exist— 

|. Where the nnii is made by an 
agent for the sale, or purchase of goods 


for a merchant resident abroad. 


2, Where the agent does not disslose the 
name of his principal. . 

3. Where the principal though diselosed 
cannot be sued. 

Mr. Jinnah has argued that section 243 
codified what was the law in England. 
And in this connection it may be noted 
that Messrs. Pollock and Mulla in their 


(1) 40 Ind. Crs. 167; 19 Bom. L. R. 342, 
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commentary on the Indian Contract Act 
do not even suggest that the section enacts 


anything different from the common law of. 


England, while Messrs. Ounningham and 
Shephard dismiss the suggestion as impro- 
bable, 

If the Legislature intended to codify 
the ‘common law the wording of the section 
taken together’ with the illustration is most 
unhappy, but I am not concerned with 
what the Legislature intended todo. The 
question is, what have they done? In 
Norendra Nath Sarcar v. Kamalbasini Dasi 
(2), the following passage from the judg- 
ment of Lord Herschell in Bank cf England 
yv. Vagliano (3) was quoted with approval:— 

“The proper course is in the first instance 
to examine the language of the Statute and 
to.ask . what. is its natural meaning unin- 
fluenced ‘by any considerations derived from 
the previous state of the law, and not to 
start with inquiring how the law pre- 
viously stood, and then, assuming that it 
was probably intended to leave it unaltered, 

-see if the words of the enactment will 
bear an interpretation in conformity with 
this view.” | 


It may also be noted that the Indian 
Contract Act does not profess to be a 
complete code dealing with the law relating 
to contracts. It purports to do no more 
than to define and aménd certain parts of 
-that law: Jrrawaddy Flotilla Co. v. Bugwandas 


(4). Now the natural meaning of the words’ 
‘a person dealing with him (the agent 


personally liable) may hold both of them 
(agent and principal) liable,’ is to create 
a joint liability so that judgment may. be 
obtained against both principal and agent. 
The’ illustration ‘only goes so far as to 
show that the agent and the principal may 
be joined in one suit, but an illustration 
ought never to ‘be allowed to control the 
plain meaning of the section itself and 
certainly it ought not to do so when the 
effect would be to. curtail a right which 
the section in its ordinary sense would 


(2) 231. A. co 26; 23 C. 563; 6 M. L. J. 71; 6 
Sar. P. C. J. 667; 12 Ind. Dec. (N. s.) 874 (P.C.). 

(3) (1891) A. C. 107; 60 L. J. Q. B. 145; 64 L. T. 
353; 39 W. R. 657; 55 J. P. 676. 

(4) 18 L A. 121 at p. 129; 18 C. 620; 6 Sar. P. 
C. J. 40; 16 Ind. Jur, sa dah 9 Tak, ee (N. 8.) 
413 (P. 0.),° -à ~- < 
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confer: Ameer Ali, page 160, It must be 
remembered that it was only under Order 
XVI, rule 4,of the Supreme Court Rules 
framed after the passing of the Judicature 
Act that it became permissible to join 
defendants alternatively liable in the same 
suit. That rule was reproduced in section 
29 of the Civil Procedure Code of 1882 
and is now repfesented by Order’ I, rale 
3, of the Civil Procedure Code of 1908. 
Section 233 enacts substantive law, laying 
down who shall be held liable, and not 
adjective law, defining the procedure by 
whieh the liability may be enforced. But 
it has been argued that the section follows 
the words of Willes, J., in Oalder v. Dobell 
(5) decided in 1871, which was tho leading 


-case on the subject when the Contract 


Act was passed and must, no doubt, have 
been before the minds of the framers of 
the Act. 


The plaintiff had entered into a contract 
with a broker called Cherry whom he knew 
to be acting as agent for a principal. 
Under pressure Cherry disclosed the name, 
of his principal Dobell but put his own name 
to the contract at the plaintiff's request. 
In a-suit on the contract against Dobell 
it was. contended that Cherry having signed 
the contract parole evidence- could not be 
admitted to show that there was a principal 
behind, him, or in the alternative that the 
plaintiff had elected to hold Cherry liable 
by getting him to sign the contract, 
Both these contentions wera overruled, 
Oa the second Willes, J , said; — j 
. “I do not agree with Mr. Holker that 
two persons cannot be severally liable on 
the same contract. The question is whether 
there was anything in the circumstances 
of this case to negative or exolude the 
liability of both principal and agent, or to 


‘substitute the liability of the latter for 


that- of the former...There is nothing to 
prevent the seller from insisting upon having 
both principal and agant liable to him at 
the same time, with the additional advantage ’ 
of knowing the principal's name at the 
time.” i 

On appeal, Kelly, C. B., said:— 

“The contract was made in the nine 


6) (1871) 6 C. P. 483; 40 L. J. C, P. 224, 25 L. T, 
129; 19 W, R. 403, ne 
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of Cherry, the agent: but the case shows 
that it was made on behalf of a principal 
who was named at the time. I think the 
plaintiffs had a right to sue either the 
agent or the principal, at their election. 
No doubt, the elestion being once determined, 
there is an end of .the matter; as, where 
the agent bas been sued to judgment.” 

From this it would a@ppear that a suit 
against Cherry and Dobell would have been 
bad. A suit against one would have been 
a bar to a suit against the other and so 
far an election 
obtained the election was not determined, 
it would have been open to the plaintiff 
to file a suit against the other if the first 
suif was either dismissed, sée Raman v. 
‘ Vatravan (6) or discontinued: Priestly v. 
Fernie (7). In Morel Brothers v. Earl of 
Westmoreland (8) the plaintiffs sued husband 
and wife for the value of goods supplied to 
the wife. The wife confessed judgment 
under Order XIV. and the plaintiffs were 
held to be debarred from proceeding 
against the husband. Lord Davey said:—. 


“I am disposed to think that if the 
proof had established a joint lability, the 
plaintiffs would not have been prejudiced by 
signing judgment under Order XIV against 
one of the joint debtors....But if the proof 
which they tendered at the trial shows, 
not a joint debt by the two, but an alterna- 
tive claim against one or the other, then 
1 think that by signing judgment against 
one they have, onthe principle of Scarf v. 
Jardine (9), elected to take their remedy against 
that one, and cannot afterwards sug the 
other whois not jointly but alternatively 
liable,” 

Lord Halsbury said:— 

“The plaintiffs might have sued either 
the agent or the principal....The result was 
that the plaintiffs got judgment against the 
agent. They cannot get judgment against 
the principal also. It is an alternative 
remedy; it cannot be made available against 
the two.” 

(6: 7 M. 392; 8 Ind. Jur, 186; 2 Ind. Dec, (N. s.) 856. 

(7) (1863) 3 H. & O. 977; 11 Jur. (N. s.) 813; 13 W. 


R. 1089; 34 L. J. Ex. 172; 13 L. T, 208; 159 E. R. 820; 
140 R. R.7983. 


(8) (1904) A.C. 11 at p. 15; 73 L. J. K. B. 98; 89 
L. T. 712; 52 W. R. 353 20 T. L. R. 38, 

(9) (1882) 7 A. 0, 345; 61 L. J. Q. B. 612; 4° L. T, 
us 30 W, R. 893. 
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Now the illustration to sestion 233 shows 
that the words “hold them both liable” 
mean that the party dealing with the agent 
can join both the agent and the principal 
in one sutt, and there is no suggestion that 
if he does so he is only entitled to a 
decree against one or the other and not 
against both. 


There is all the difference between say- 
ing that the party dealing with the agent 
can have the principal liable at the same 
time so that he can sua either the one or 
the other, which was the only procedure 
available in 1872, and saying that he may 
hold both agent and principal liable and 
sue both together. Whatever the Legislature 
may have intended, it appears to me that 
“may hold both of them liable” 
mean that both may be sued to judgment 
in one suit, 

But Mr. Desai wishes mato go further 
than this: he has ‘argued that the words 
“may hold both of them liable” place the 
agent and the principal in the position of 
joint promisors and, therefore, that undar 
section 43 the party dealing with the 
agent may sue either the agent or the 
principal to judgment and if the judgment 
is unsatisfied proceed against the other. 

This brings me .to that most debated 
question whether section 43 did place joint 
promisors in the same position as joint and 
several promisors or whether it merely took 
away the right of a joint debtor to be 
sued jointly. 


In Hemendro Coomar Mullick v, Rajendrelall 
Moonshee (10), it was held that a decree 
obtained against one of several joint makers 
of a promissory note was a bar to a sub- 
sequent suit against others. This was 
followed by the High Court of Madras in 
Gurusami Chetit v. Samurti Chinna 
Manner Chetty (11). In Muhammad 
Askari v. Radhe Ram Singh (12), however, 
Strachey, C. J., held that a judgment obtain- 
ed against some of several mortgagors and 
remaining unsatisfied was not a bar to a 
second suit against other joint mortgagors, 


(10) 3 C. 358; 1 C. L. R. 488; 2 Ind. Jur, 758; 1 Ind. 
Dec. (N. s.) 812. 


(11) 5M. 87; 2 Ind. Dec. (n.s8.) 27. 


(12) 22 A. 807; A. W. N. (1900) 73; 9 Ind. Doc, 
(N. 8) 1238, 
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Previous to that the Bombay High Court had 
assumed the doctrine in King v.-Hoare (13) to 
be applicable in Lukmidas Khimji v. Pun shotam 
Haridas (14) and Laksmishankar Devshankar 
v. Vishnuram (15), andin Dicky. Dhunjt Jaitha 
(16) the decision of Strachey, C. J., was 
considered by Crowe, J., who Game to tbe 
conclusion that section 43 ‘merely took 
away the right of a joint debtor to 
be sned jointly and to plead in abatement. 
On the other hand there isan obiter dictum 
of Farran, J., in Motilal Bechardas v. Ghellabhaz 
Hariram (17) that section 43 appears to make 
all contracts joint and several. 

As a Court, therefore, of first instance, I 
‘should not be prepared to differ from pre- 
‘vious decisions of this Court. Strashey, O. Ja, 
came to the conclusion that the rule ih 
King v. Hoare (13) and Kendall v. Hamilton 
(18) was not applieable to India because 
its basis was the right of a joint debtor 
to have all his contractors joined in a suit 
to enforce the joint obligation, and as that 
right was excluded by section 43 the basis 
of the doctrine was absent and the rule 
‘became inapplicable. But with due respect 
that -was not the ground givenfor his deci- 
sion by Parke, B., in King v. Hoare (13) for 
he said at page 503:— 


“The matters of, form being disposed of, 
the question is reduced to one of substance, 
whether a judgment. recovered against one 
of two joint contractors is a bar i in an action 
against another. 

“It is remarkable that this question should 
never have been actually decided in the 
Courts of this country.... 


“If there be a breach of contract, or wrong 
done, or any other cause of action by one 
against another, and judgment be recovered 
in a Court of Record, the judgment isa bar to 
the original cause of action, because it is 
thereby reduced to a certainty, and the 
object of the suit attained, so far as it can 
be at that stage; and it would be useless 


ag) ' (1844) 13 M. & W. 494 14 J. L. Ex. 29, 8 Jur. 
"1127; 2D. & L. 382; 67 B, R. 694; 158 E. R. 206. 

(14) 6 B. 700; 3 Ind. Dec. ui 3.) 922, 

(15) 24 B. 77; 1 Bom. L. R. 534; 12 Ind. Dec. 
(x. s.) 588. 

(16) 25 B. 378; 8 Bom. L. R. 234, 

(17) 17 B.6; Chitty’s 8, O. C. R. 336; 9 Ind, Dec, 


s.) 4 
o (18) (3899) 4 A. C. 504; 48 L. J. O. P. 705; 41 L. 
T. 418; PR 97. 


INDIAN OASES, 


' two 


(1917 


"e 


and vexatious to subject the defendant to 
another suit for the purpose of obtaining the 
same result, Hence the legal maxim, 
‘transit in rem judicatum, —the cause of action 
is changed into matter of record, which is 
of a higher nature, and the inferior remedy 
is merged in the higher. This appears 
to be equally true where there is but one 
cause of action whether it be against a single 
person or many. 


And at page 505: — 

“I£ there be a judgment against one of 
joint contractors and the other is 
sued afterwards, oan he plead in abatement, 
or not? If he cannot, he would be deprived 
of a right by the act of the plaintiff, 
without his privity or concurrence, in suing 
and obtaining judgment against the other. 
If he can, then he may, plead ‘in bar the 
jadgment against himself, and if that be 
not a bar, the plaintiff might go on, either 
to obtain a joint jad ‘ment against him- 
self, and his co- contractor, so that he would 
be twice troubled for the same cause, or 
the plaintiff might obtain another judg- 
ment against the co-contractor, so that 
there would be two separate judgments for 
the same debt.” °> «u 


In Kendall v. Hamilion (18), , Wilson & 
Mcluay and Hamilton were aping; Kendall 
‘had contracted with Wilson unaware. of 
the existence of a third partner and having 
sued Wilson and McLay to judgment, that 
judgment was held to bea bar to a suit 
against Hamilton. 

Tt was certainly the opinion of a marjoity of 
their Lordships that the question was one of 
law and not of procedure. 

Lord Hatherley said: 

“The remark was quoted as having been 
made by a very eminent Judge, that this 
rule which was adopted in. King v. Hoare 
(13) was entirely a rule of procedure, I do 
not take that view...” 

The basis of the decision in King v. Hoare 
(13) was still more forcibly pointed out by 
Lord Blackburn:— 

“But King v. Hoare (13) proceeded on the 
ground that the judgment being for the 
same cause of action, that cause of action 
was gone. Transit in rem judicatum, which 
was a bar, partly on positive deaision, and 
partly on the ground of public policy, that 
there should be an end of litigation, and 


-bar to a further 
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that there should not be a vexatious succes- 
sion of suits for the same cause of action. 
The basis of the judgment was that an 
action against one on a joint contract was 
an action on.the same cause of action as 
that in an action against another of the 
joint contractors, or in an action against 
all the joint contractors on the same con- 
tract.” i 

Lord Selborne said:— 

“Upon the legal question, I understand 
it to be the opinion of all your Lordships, 


that a second action cannot be maintained - 


upon a cause of action which has once pass- 
ed in rem judicatum; and that this principle 
is not affected by any of the changes of 
procedure introduced by the Judicature Acts.” 

The judgmentof Strachey, C. J., appears 
to be founded on a dictum of Bowen, L, J., 
in Hodgson, In re Beckett v. Ramsdale (19):— 

“The common law principle that a judg- 
ment recovered against a joint debtor is a 
action to be prosecuted 
against another joint debtor is explained at 
length in the case of King v. Hoare (18). 
There is in the cases of joint contract and joint 
debt, as distinguished from the cases of joint 
and several contract and joint and several 
debt, only one cause of action...The rule 
is by no means a technical rule. It is 
based, rightly or wrongly, on the idea that 
a joint debtor has right to demand, if he 
pleases, that he shall be sued at one 
and the same time with all his co-debtors. 
To enforce this right he is, only entitled 
to plead in abatement, but the right is one 
of considerable business value, and is so 
recognized by the law.” 

With the greatest respect it appears as if 
this dictum is at variance with the passages 
I have just cited from the judgments in 
Kendall v. Hamilton (18). 


It would seem that the cosasion for the 
rule being laid down was the failure of the 
first joint debtor on being sued to exercise 
his right to plead in abatement, with the 
result that the cause of action was merged 
in the judgment. There was no cause of 
action left on which the second joint debtor 
could be sued. How the second joint 
debtor on being sued could raise the 


(19) (1886) 31 Ch. D. 177; 55 L. J. Oh. 241; 54 L. T. 


e 223; 84 W. R. 127. 
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defence of merger would be one of procedure, 
He might plead in abatement, and as thejoint 
debtor could not be joined owing to the joint 
creditor having proceeded to judgment this 
plea would be successful, or as stated by 
Parke, B., he might plead the previous judg- 
ment in bar of judgment against himself, 

In my opinion the real effect of section 
43 was to deprive a co-contractor sued alone 
of his right to have bis sco-contractor 
joined with him in the action and it enabled 
the plaintiff to get a decree against the 
one if he did not wish to or would not 
join the other; it did not enable him to 
file separate actions against both. It could 
not haye been intended to deprive the 
second co-contractor of his right to plead 
the previous judgment, or to split up one 
cause of action into as many causes of action 
as there were joint contractors. 

But even assuming it did, I very much 
doubt whether the same argument could 
be applied to section 233 which, if my 
construction is correct, appears to give the 
party dealing with an agent who is personal. 
ly liable a double form of election. He 
can choose between suing both principal 
and agent jointly or electing to sue one of 
them. So thatin any case if he sued one 
to judgment a guit against the other would 
be barred. But if He sued them both and 
one consented to judgment, that would not 


‘be a bar to hie continuing the suit against 


the other: Dick vy. Dhunjt Jattha (16) and 
ree Brothers vy. Earl of Westmoreland 

8). 

Finally it has been argued that the 
plaintiff, not being aware of the existence 
of a principal whom he sould hold liable, 
could not be said to hayo had a chance 
of making an election. This appears to 
be conclusively answered by the decision 
in Kendall v, Hamilton (18), the only differ- 
ence in the facts of that case being that 
Wilson and Malay were agents for the 
undisclosed principals, namely, themselves 
and Hamilton and not for Hamilton only. 

Lord Cairns said: —- 

“I think that when the appellants sued 
Wilson and Melay, and obtained judgment 
against them, they adopted a course which 
was clearly within their power, and to which 
Wilson and Malay could have made no 
opposition, and that, having taken this 


$ 
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course, they exhausted their right of action, 
not necessarily by reason of any election 
between two courses open to them, which 
would imply that, in order to an 
election, the fact. of both courses being 
open was known, but because the right 
of action which they pursued could 
not, after judgment obtained, co-exist with 
& right of action...against another person. 
If Wilson and McLay had been the agents, 
and Hamilton alone the undisclosed princi- 
pal, the case could hardly have admitted 
of a doubt; and I think it makes no 


- difference that Wilson and. MeLay were 


the agents and the .undisclosed principals 
were Wilson, McLay ard Hamilton.” 
Adopting Lord Cairns’ words, it is only 
.by the fortunate accident of Birdichand 
being a solvent party that the plaintiff 
finds that he has a solvent principal of whom 


‘he was unaware. He did not contract with 


Birdichand except as an undisclosed principal, 
-and this undisclosed person, with whom he 
entered into no agreement that he knew of, 
-turns out afterwards to be liberated in con- 
sequence of the plaintiff not having taken steps 
to ascertain who were the contracting par- 
ties when he was bringing the action. The 
plaintiff having advanced the moneys looked 
to Bansidharas the man who should repay, 


‘bet be has since discovered another person 


whom he thinks he may sue. 

As regards the second defendants I think he 
should not have been joined. J find all the 
issues in favour of the first defendant. 

The plaintiff must pay the costs of the 
firat defendant, except the costs of the issue 
whether the first defendant was the princi- 
pal. The first defendant must pay the costs 
of the plaintiff on this issue. 
Sut dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 
Seconp Civit Appear No. 262 or 1916. 
May 1, 1917. 
Present: — Mr. Stuart, A. J. Q ‚and Pandit 
Kanhaiya Lal, A. J. ©. 

Lala SHANKAR SAA AI ~ Derenpant— 

APPELLANT 
versus 


GAJADHAR PRASAD AND ANOTHER— 


PLaINTI£F¥3—-PESPONDENTS, 

Rent-free under-proprietary holding—Resumption 
suit, whether maintainable-—-Oudh Rent Act {XXH of 
1886), ss. 107G, H, E, 108, cl. (6A)J—Declaratory suit 
against order passed under Chapter VIIA, maintain- 
ability oj —Ciril Courts, jurisdiction of —State, right of, 
to produce of soil in place of cash for payment of 
revenue, scope of —U. P. Land Revenue Act (III of 
1901), ss. 79, 284 ~Determination of amount payable t o 
proprietor—Revenue Board, powers of, to make rules — 
Rule 1, Cir. No. 68 of 1868. 

An under-proprietary holdiog, whether rent free or 
otherwise, being heritable and transferable, is, by its 
very nature, not capable of resumption. When it is 
rent free, the remedy of the superior proprietor is to 
apply to the Settlement Officer to have it assessed to 
rent under section 79 of the U. P. Land Revenue Act, 
unless the assessment is barred by a previous judicial 
decision or otherwise. Ifitis assessed to rent, and 
the rent is not regularly paid, the superior proprietor 
can only bring it to sale in execution of a decree for 
his arrears but cannot eject the under-pr oprietor. 
[ p. 208, col. 1.] 

The Revenue Board has power under section 234 to 
frame rules, laying down the manner in which the rent 
is to be determined, but it has no power to exclude any 
class of under-proprietors, whether paying rent or 
not, from the operations of section 79, for section 234 
does not permit the Board to frame rules inconsistent 
with the U. P, Land Revenue Act, and section 79 does 
not recognize rules other than those relating to the 
determination ofrent. The suggestion made in rule 18 
that where no rent is reserved, asuperior proprietor 
can apply to resume the rent-free under-proprietary 
holding, is not, therefore, justified by the provisions 
of section 234 or 79 of the U. P. Land Revenue Act; 
andin so far ag it excludes rent-freo under-pro- 
prietors from the operation of section 79, is devoid 
of any legal authority. [p. 203, col. 2.] 

The propriety of an order of a Revenue Court 
granting or refusing under-proprietary rights under 
section 107H. of the Oudh Rent Act, according as the 
conditions laid down there are satisfied or not, cannot 
be challenged ina Civil Court. But a declaratory 
suit onthe ground of a pre-existing under-proprietary 
right in the presence of an adverse order of the 
Revenue Court is maintainable in the Civil Courts, 
[p. 205, col. 2.) 

The conditions contained in rule 1 of Circular No. 
63 of 1863 that groves planted by proprietors should, 
after the village has passed out of their hands, be 
deemed to be their under-proprietary holdings, if 
they have remained in possession of them, should be 
proved in each case, and cannot be infefred from 
uncertain data. [p. 205, col. 1.) e 


- assessment of rert 


. 


j defendant 


Vol. Kli) 


SHANKAR SAHAI V, GAJADHAR PRASAD. 
The principle underlying the resumption or assess- 


“ment is that the State is entitled by the ancient law 


of the country to a certain amount of the produce of 
the soil, for which revenue payable in cash hag now 
been substituted, anditcannotbe deprived of the same 
by any action of the owner of the soil, and that the 
latter is similarly entitled to recoup himself from the 
occupier or actual cultivator,-unless the effect of the 
recoupment is to stultify his own contracts for valu- 
able consideration. [p. 202, cols. 1 & 2.] 


Appeal against the order of the Sub-J nudge, 
Unao, dated the 8th May 1916, upholding 
that of the Munsif, (South) Unao, dated the 
9th August 1915, 

Messrs. Bisheshar Nath and Ram Bharosey 
Lal, for the Appellant. 

Mr. H. N. Misra and the Hon’ ble Pandit 
Gokaran Nath Misra, for the Respondents. 

JUDGMENT.—The dispute in this case 
relates to land, forming part of No. 904, 
old khasra, corresponding with Nos. 1319.2, 
1319-3 and 1319.4, new khasra.. The land 
was at one time occupied by a grove and 
was held rent free. The trees’ were cut 
from the portion in dispute about 43 years 


ago, and that portion has since then been : 


in the cultivation of the plaintiffs and their 
predecessors-in-title without any payment 
of rent to the defendant, who is the superior 
proprietor of the village in which the said 
land is situated. 

On. the 3rd November 191], the present 
instituted a suit against. the 
present plaintiffs in the Revenue Court 
(Exhibit 13) for the resumption of the land 
or for the assessment of rent thereon under 
section 108, clause 5 (A), of the Ondh Rent 
Act (XXII of 1886). The Assistant Collector 
held thatthe present plaintiffs had acquired 
under-proprietary rights therein under section 
107H of the said Act (Exhibit 12). His 
decision was upbeld on appeal by the Deputy 
Commissioner, but reversed by the Com- 
missioner, who came to tbe conclusion 
that the said Jand was held by them as 
tenants and could be assessed to rent under 
section 107G of the Act (Exhibit Al). 
The present plaintiffs then appealed to the 
Board of Revenue, but were unsuccessful. 
The Junior Member of the Board was of 
opinion that they had acquired under-pro- 
prietary rights under section 107H, but 
the Senior Member took the view that 
section 107H did not apply to a suit for 
under the last clause 
eof section 107K of the Oudh Rent Act 
“(Exhibit 1), . 
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In the Revenue Court, the present plaint- 
iffs had pleaded that they were the proprie- 
tors of the land occupied by the grove and 
had, at all events, under-proprietary rights 
therein. In the present suit they similarly 
pleaded that they were the owners of the 
land in suit and had also acquired an ad- 
verse title thereto by continuous possession 
from more than 12 years, They sought 
a declaration that they were the 
absolute proprietors of the said land, that 
the judgment and decree of the Board of 
Revenue, assessing rent on the same, were 
null and void, and that they had in any 
case under-proprietary rights in the same. 
The Courts below found thatthe plaintiffs 
had under-proprietary rights in the land in 
dispute, and repelled the contention of the 
defendant that an order passed by the Reve- 
nue Court under Chapter VII (d), assessing 
rent on the land, could not be challenged 
in the Civil Court. They accordingly passed 
a decree, declaring that the plaintiffs were 
under-proprietors and not mere tenants of 
the said land, and that the order of the 
Board of Revenue did not affect their 
rights. 

It ig disputed that an order, passed by 
the Revenue Court, resuming rent-free 
land or assessing if to rent, dan be challenged 
in the Civil Court, if the. person against 
whom the order was passed claims to be 
the superior proprietor of the land resumed 


or assessed, for itis obvious that no ques- 


tion of resumption or assessment can arise, 
if it is occupied by the superior proprietor 
himself. In the unreported case of Ram 
Ghulam v, Gaya Prasad (1) which was followed 
in Matai Singh v. Ajudhya Singh (2), suits 
by so-called muafi holders, claiming full 
proprietary rights in the land, on which 
rent had been assessed by the Revenue 
Court, were entertained and considered. 
It is also not disputed that a suit for a 
declaration that a certain person was or was 
not an under-proprietor was, as held in 
Ram Pargash v. Raja Partab Singh (3) and 
Mohammad Abul Husan Khan v. Prag (4), 
ordinarily maintainable in the Civil Court, 


(1) Second Civil Appeal No. 283 of 1909. 

(2) 24 Ind. Cus, 223; 17 0. C. 56. 

(3) 2 Ind. Cas. 269; 12 O. O, 90. 

(4) 38 Ind. Cas, 814; 200. O. 8; 21 M. L. T. 102; 18 
A. L. J. 118; 19 Bom. L. R. 202; (1917) ff. W. N. 232 
a2 id. L, du 388; 2i C. Y. N. 583 (P, CL). 
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Tbe question for consideration in this 
case is whether a person, claiming to be 
an under-proprietor, holding the land} rent 
free, can contest the order of a Revenue 
Court, assessing him to revt as an ordinary 
tenant under section ` 107G of the Ondh 
Rent Act, in the Civil Court. Section 107B 


declares that all land, held rent free 
or at a favourable rate of rent, shall 
be liable to resumption or assessment 


or enhancement of rent, unless the holder 
establishes that he held the land under 
a grant, sanctioned by the Governor-General 
in Council or Chief Commissioner, or under 
a Judicial decision, passed prior to the 
Ist day of January 1902, or acquired it 
rent free or at a favourable rate of rent 
for a valuable consideration, previously 
to the commencement of the Oudh Land 
Revenue Act (XVII of 1876), and the 
right to resume which had previous to 
the commencement of the said Act not 
been barred by time, provided among other 


things that nothing in that section shall 


apply to any grants to which the provisions 
of section 79 of the North Western Pro. 
vinces and Oudh Land Revenue Act, (901, 
are applicable. Section 79 of the United 
Provinces Act, III of 1901, lays down 
that in Ondh, after declaring the assessment 
of a mahal, thé Settlement Officer shall, 
in accordance with the provisions of the 
Oudh Snub-Settlement Act, 1886, so far as 
they are applicable. and subject to the 
rules made under section 234, determine 
the rent to be paid by all under-proprietors 
ina mahal, whether holding a sub-settlement 
or not, and by all holders of heritable, 
non-transferable leases, holding under a 
judicial decision. Section 79 makes no 
distinction between rent-free under-pro- 
prietors and under proprietors paying rent, 
and it follows that the provisions relating 
to resumption, assessmént or enhancement 
or rent-free holdings in the Oudh Rent 
Act do not apply to grants held by under- 
proprietors, on whom rent can be assessed 
at the time of the settlement under section 
79. The principle underlying the resump- 
tion or assessment is that the State is 
entitled by the ancient law of the country 
to a certain amount of the produce of 
the soil, for which revenue payable in 
cash has new been substituted, and cannot 
be deprived of the same by any action of 
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the owner of the soil, and that the latter 
15 similarly entitled to recoup himself from 
the occupier or actual cultivator, unless 
the effect of the recoupment is to stultify 
his own contracts for valuable consideration 
or previous decrees. But the methods 
provided by the law for the assessment 
of rents on under-proprietors and on other 
rent-free holders are different. 

The learned Counsel for the defendant- 
appellant contends that section 79 was 
not applicable to under-proprietors, hold- 
ing land rent free, and relies in support 
of that contention on rule 18 of the rules 
framed by the Board of Revenue for the 
guidance of Settlement Officers in Ondh 
in determining rent under that section, 
and the decisions of the Board of Revenue 
in Ram Datt Tiwari v. Oourt of Wards, 
Ajodhya Hatate (5) and Lachhmt Narain v. 
Special Manager, Nimgaon Estate (6). The 
above rules were apparently framed under 
section 234, clause (J) of the United 
Provinces Land Revenue Act, which autho. 
rized the Board to frame rules for the 
guidance of Collectors and Settlement 
Officers in fixing rent under that 
Act, Rule 13 of the said rules provides 
that the rent of under-proprietary holdings 
must be determined with reference to 
the assets and revenue of the holding; 
and that it was not allowable to enhance 
the rent in proportion to the increase of 
revenue in the entire mahal, as was 
sometimes done. Rule 17 states that when 
a holding consisted at the last settlement 
of groves or other uncultivated plots, on 
which no revenue was assessed or rent imposed, 
and the holding or a portion of it had sence 
been brought under permanent cultivation and 
assessed to revenue, rent should be fixed 
on the cultivated land at an amount equal 
to the revenue assessed thereon with an 
addition of 10 per cent; and that in no 
other case, rent was to be imposed on 
an under-proprietary holding, which was 
held rent free under a decree. Rule 18 
then goes on to say: “In some districts 
there are numerous holdings, which have 
been entered in the register of under- 
proprietary tenures, though they were not 
created by a decree of Court, but owe 

6 


(5) 24 Ind. Cas. 784; 1 0 


. L. J. 278. . 


, J. 105. 


Vol, XL] 


SHANKAR SAHAI Y, GAJADHAR PRASAD, 


their origin to private arrangements. The 
ownership of fields has been transferred 
by sale or deed of gift; or a proprietor, 
when parting with his entire share in a 
village, has reserved the ownership of 
certain plots.as sir. Where the agreement 
was that the possessor of the plot should 
pay the revenue assessed on them, the 
possessor should be treated as a proprietor 
and reveuue should be separately assessed on 
the plots. When the agreement was that the 
plots should be held rent free, or on payment 
of rent, the tenure so created is under- 
proprietary. The custom of carving out 
an under-proprietary tenure is a very 


ancient one in Oudh, and is the origin of 


much of .the rent-free under-proprietary 
sir now in existence. In cases when there 
is an agreement to pay rent, the rent 


is liable to re-adjustment under the preceding 
rules. When no rent was reserved the 
holding must be treated as a rent-free grant, 
and like other under-proprietary  rentrfree 
holdings be recorded as rent free. It is 
for the superior proprietor to apply, if he 
thinks fit, to resume the rent-free grant. 
In thé case of rent-free plots, above 
described, the Settlement Officer will record 
the amount of revenue payable on account 
of the plots, so that in the event of de- 
fault by the superior proprietor, there may 
be no difficulty in enforcing the joint res- 
ponsibilify. of the ‘possessor under section 
142 of the Revenue Act,” (Board’s Cir- 
cular No. 2). 

It does not appear what the Board 
of Revenue meant when they suggested 
that where no rent was reseryed, it was 
for the superior proprietor to apply, if he 
thought fit, to resume the rent-free grant, 
for an under-proprietary holding, whether 
rent free or otherwise, being heritable and 
transferable, is, by its very nature, not capable 
of resumption. If it is rent free, the remedy 
of the superior proprietor is to apply to 
the Settlement Officer to have it assessed 
to rent, unless the assessment is barred 
by a previous judicial decision or other- 
wise. If it is assessed to rent, and the 
rent is not regularly paid, the superior 
proprietor can only bring it to sale 
in execution of a decree for his arrears: 
A superior proprietor has no right to 
eject an under-proprietor, and in that 
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respect an under-proprietary holding differs 


materially from other rent-free hold- 
ings. The decisions of the Board of 
Revenue in Ram Datt Tiwari v. Oourt of 


Wards, Ajodkya Estate(5) and Lachhmi Narain 
v. Special Manager, Nimgaon Estate (5) 
seem to imply that section 79 of 
the United Provinces Land Revenue Act 
was not applicable to rent-free under- 
proprietors,- but such an interpretation 
would be opposed to the express language 
of the section, which makes no exception 
and provides that a Settlement Officer 
shall determine, in accordance with the 
provisions of the Oudh Sub-Settlement Act, 
XXVI of 1886, and the rules framed by 
the Board of Revenue under section 234, 
the rent payable by all under-proprie- 
tors. The Board has power under section 
234 to frame rules, laying down the 
manner in which the rent is to be deter- 
mined, but it has no power to exclude any 
class of under-proprietors, whether pay- 
ing rent or not, from the operation of section 
79, for section 234 does not permit the 
Board to frame rules inconsistent with 
the Act, and section 79 does not recognize 
rules other than those relating to the deter- 
mination of rent. The suggestion made in 
rule lé that where no rent was reserved, 
a superior proprietor could apply to resume 
the rent-free under-proprietary holding 
was not, therefore, justified by the provi- 
sions of section 234 or 79 of the United 
Provinces Land Revenue Act; and in so 
far as it excluded rent-free under-pro- 
prietors from the operation of section 79, 
was devoid of any legal authority. 


Chapter VIIA of the Oudh Rent Act 
was added hy the United Provinces Act 
IV of 1901 in substitution for sections 
52—55 of the Oudh Land Revenue Act, 
1876, which was repealed by the United 
Provinces Act III of 1901. Under sections 
52—55 of the old Oudh Land Bevenne Act, 
1876, suits for the resumption of land used to 
be filed in the Civil Court, and there was no 
provision in if, corresponding to section 
107H of the existing Oudh Rent Act, authoris- 
ing tbe Revenue Courts in resumption 
proceeding to treat land, held rent free 
from the 13th February 1856 or for 50 
years and by two sucqessors to the 
original grantee, as land held in under-pro. 
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prietary right. Section 30, clause (d), of the 
old North Western Provinces Rent Act (XII 
of 1881) contained a provision, declaring land 
so held for fifty years prior to the 22nd 
day of Deeember 1873, by at least two 
successors to the original grantee, to be land 
held in under. proprietary right. When 
Chapter VII (A) was inserted in the Oudh 
Rent Act by the United Provinces Act IV 
of 1901, a somewhat similar -provision 
was introduced in Oudh, conferring an under- 
proprietary right instead of proprietary 
rights on such rent-free holders under certain 
conditions. Section 107H does, however, 
not profess to exhaust the methods, in which 
under-proprietary rights can be acquired 
any more than the rules which the Oudh 
Sub-Settlement Act embodies do so [Gouri 
Shunker v. Maharaja of Bulrampore (7), Murad 
Bakhsh v. Raja Mumtaz Ali Khan (8) and 
Raja Bhagwan Bakhsh Singh y. Mazhar Husain 
(9)]. Section 1G67H only provides an extra 
method in which under-proprietary rights 
can be adjudged or conferred, and the last 
proviso to section 107B of the Ondh Rent 
Act indicated that pre existing under-proprie- 
tary rights, governed by section 79 of the 
United Provinces Land Revenue Act, are 
not affected by it. 

The decision in Rup Narain v. Badri Prasad 
(10) is also relied an in support of the con- 
tention that the Civil Courts have no power 
to re open an issue, determined in the re- 
sumption proceeding, and grant a declaration 
of under proprietary rights with respect to 
land, which the Revenue Court has allowed 
to be resumed. Bret all that was held in 
that case was that a person could ask the 
Revenue Court to grant him a declaration 
of under-proprietary rights umder section107H, 
and whetber the Revenue Court granted 
it or refused it, according as the conditions 
laid down in that section were satisfied or 
not, the propriety of that order could not 
be challenged in the Civil Court. If under- 
proprietary rights have existed from before 
gither under a settlement decree or under 
a grant from a superior proprietor or other- 
wise, it is immaterial to enquire from what 

(7) 61. A. l; 3 Sar. P. C.J. 873; 40, 839; 3 Suth, 
P. C. J. 567; Rafique and Jackson’s P. O. No. 53; 3 
Ind, Jur. 124 2 Shome L. R. 189; 2 Ind. Dec. (x.s) 
532 (P. C.). 

{8) 40. C. 31. 


- (9) 9 0.0, 167*ab p. 168. 
j (10) 3 Ind, Cas. 667; 12 0. O. 225. 
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date or by how many successors to the 
original grantee, they were held rent free. 
Such a question only arises where there is 
no previous grant or settlement decree, or 
where the rights have not otherwise been 
enquired prior to the date of the resump- 
tion proceeding. Where they have not been 
so acquired, it is open to the Revenue Court 
to determine under séction 107H, whether 
in certain contingencies the person claiming 
them ought to be treated to be an under- 
proprietor in future or not, 

In the present case there is no satisfactory 
evidence to show that the plaintiffs or their 
predecessors-in-interest held the grove in 
question as under-proprietors at any time 
prior to the resumption proceeding. The 
village in which the grove in question is 
situated belonged at one time to a family 
of Qanungos, one of whom was Lachhmi 
Narain, who was the owner of a one-third 
share therein. He mortgaged his share to 
Raja Gauri Shankar, the ancestor of the 
defendant, some time in 1829, and the mort- 
gagee and his successors-in-interest were in 
possession of his share from that time. 
The first summary settlement was made 
with the Qanungos, but after the confisca- 
tion of Oudh, the second summary settlement 
was made with the defendant’s predecessor- 
in-title, and a sanad was grantéd to him 
conferring on him absolute proprietary rights 
‘In the village. The under-proprietors were 
at that time asked to put forward their 
claims in the Settlement Court within a 
certain time (Exhibit A 7) and in pursuance 
thereof some of the members of the family 
of -Qanungos, inculding Jeorakhan Lal, a 
kinsman of Sheo Charan Lal, through whom 
the plaintiffs claim to derive their title, 
applied for a declaration of their under-pro- 
prietary rights in regard to certain plots of 
land and gota deeree. But the grove in 
dispute was not included by them in their 
claim. Sheo Charan Lal filed no suit. The 
grove in dispute was accordingly recorded 
at the first Regular Settlement in the name 
of Sheo Charan Lal as a tenant (Exhibit 8 
and A 2). 

Subsequently a dispute arose between Sheo 
Charan lal and the predecessors-in-title of 
the present defendant about another grove No, 
977, old khasra, in respect of whish Sheo 
Charan Lal was similarly recorded as a 
fe nant, Sheo Charan Lal had got the grove 
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cut and wanted to bring the land under 
cultivation, but he was ejected by the superior 
proprietor. He then filed a suit against him 
to recover possession of the land and gota 
decree from the Court of Mr. Dyson, the 
Deputy Commissioner of Unao, on the 17th 
March 1874. Relying on rule 1 of Circular 
No. 63 of 1868, Mr. Dyson held that Sheo 
Charan Lal had under-proprietary rights in 
the said land (Exhibit 11). 


The Courts below, acting onthe analogy 
of that judgment, held that the plaintiffs, 
who ‘are the  suecessors-in-interest of 
Sheo Charan Lal, similarly possessed under- 
proprietary rights in land No. 904, old 
khasra. But Sheo Charan Lal was the son 
of Musammat Rahsa, who was the 
daughter of Mansa, a member of the family 
of Qanungos; and there is nothing to show 
that the grove was originally planted by 
Mansa, or a member of the family of 
Qanungos ab a time when they were the 
proprietors of the village. Jeorakhan 
Lal did not inelude it in his claim, and 
all that can be said with certainty is that 
Sheo Charan Lal held it at the time of 
the first Regular Settlement in his posses- 
sion. The instructions contained in rule 1 
of Circular No. 63 of 1863 applied to 
groves, planted by persons who at the time 
of planting them were proprietors of the 
village, and had remained in possession of 
them, though the village, in which they 
stood, had passed from their hands. The 
instructions directed that such groves 
should be dealt with as under-proprietary 
tenures or vestiges of the proprietary 
right held by the former proprietors; but 
these conditions have in each case to be 
preved and cannot be inferred from un- 
certain data. In Umrao Singh v. Ald 
Raza Khan (11) and Qirdhari Lal v. Jaswant 
Singh (12), it was, moreover, held by this 
Court that the above Cirenlar was” meant 
only ‘for departmental guidance and had not 
the force of law. The position of Sheo 
Charan Lal does not, therefore, appear to 
have been different from that of any other 
grove-holder, and the plaintiffs have no 
under-proprietary rights in the land in 
dispute. 


(11) PO. C. 231 atp. 251, 


e (12) 15 Ind. Tas, 18); 15 O. C, 33, 


+ 
* 


INDIAN OASES. 


205 


Their alleged adverse title was negatived 
by the Court of First Instance, whose decree 
on that point has become final. No sub- 
sequent grant is alleged, and there being 
no proof of any pre-existing under-pro- 
prietary rights, the question whether as 
rent-free holders, they had satisfied the 
conditions laid down in section 107H of 
the Ondh Rent Act to entitle them to be 
treated as under-proprietors was one ex- 
clusively congnizable by the Revenue Court. 
The Revenue Court had power to determine 
whether the conditions laid down in section 
107H had been established and to confer 


or withhold under-proprietary rights 
accordingly and the propriety of that 
order in the case of persons, who had 


no under-proprietary rights from before, 
cannot be challenged in the Civil Court 
The decision in Oudh Behari v. Raja Prithi. 
pal Singh (18) does not apply, because the 
circumstances of that case were entirely 
different and approximated to the eonditions 
laid down in rule 10 of the Oudh Sub- 
Settlement Act (XXVI of 1886). 

The appeal is, therefore, allowed and the 
plaintiffs’ claim dismissed, but in the 
circumatances, no order is made as to the 
costa in any of the Courts, 


Appeal allowed, 
(18) 40 & A. L. R. 405. 


MADRAS HIGH COURT, 
Seconp Cryin Apeeat No. 1271 or 1915. 
January 9, 1917. 
Presenit:—-Mr. Justice Abdur Rahim and 
Mr. Justice Oldfield. 
ALYAVIER—Derenvant No, I— 
APPELLANT 
VETEUS 
SUBRAMANIA IYER AND OTAERS— 
PLAINTIFPES AND Derenpanr No. 2— 


RESPONDENTS, 

Hindu Law—Partition— Father or grandfather, right 
of, to effect partition — Share of co-parcener, gift of, valid- 
ity of— Document, execution of—istake, nature and 
effect of, rendering document inoperative—Contract Act 
(IX of 1872), ss. 20, 21, 22, 

The right of a father to partition family property 
between himself and his sons and their sons 
includes the right to make such partition when the 
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sons are dead and the grandsons are living. A 
partition at the will of the father or grandfather can 
only be valid if it is equal and fair. [p. 207, col, 1.] 

Kandasami v. Doraisami Ayyar, 2 M. 317; 5 Ind. 
Jur. 352; 1 Ind. Dec. (x.s.) 491 and Murugayya v. 
Palaniyandi, 36 Ind. Cas. 507; 31 M. L, J. 147; (1916) 
2 M. W. N. 284, followed. 

Ordinarily a co-parcener cannot make a gift of his 
undivided share; but once the co-parcenary is con- 
verted into a tenancy in common by means of a 
partition, there is no bar to a member of the family 
disposing of his share by gift and it can make no 
difference in law that both the partition and gift were 
effected by means of one and the same instrument. 
[p. 206, col. 2; p. 207, col. 1.) 

Baba v. Timma, | M. 357; § Ind. “Jur. 188; 2 Ind. 
Dec. (N. s.) 883 and Ramanna v. Venkata, 11 M. 
246; 12 Ind. Jur. 177 & 453; 4 Ind. Deo. (x. s.) 17), 
followed. 

The execution of a document by a person on a mis- 
taken assumption which bears only onthe motive which 
induced the execution, does not amount to ‘a mistake 
as to his rights’ which would justify a Court in 
passing a decree for its cancellation. [p. 206, col. 2.] 


Second appeal against the decree of the 
Courtofthe Subordinate Judge, Kumbakonam, 
in Appeal Suit No. 325 of 1914, preferred 


against that of the District Munsif, 
Mayavaram, in Orginal Suit No. 23 of 
1918. 

Messrs. T. V. Muthukrishna Aiyar and 


K. 8, Jayaraman Atyar, for the Appellant, 
The Hon’ble Mr. T. Rangachartar and Mr. 
G. S. Ramachandra Aiyar, for the Rés- 


pondents. 
JUDGMENT. 


ABDUR RANIM, J.— The third defendant, who 
died since the institution of the suit at the 
age of about 92, was the grandfather of 
the plaintiffs, lst and Znd respondents, and 
divided brother of Ist defendant’s father. 
He purported to make a settlement of the 
family property on I16th May 1911 by 
Exhibit A,and the question under litigation 
was how far, if at all, it. was valid and 
. binding. Both the Courts have found that 
the settlement was not brought about by 
the exeraise of fraud or undue influence 
on the part of the Ist defendant, and I 
am unable to say that the finding is 
vitiated in law as contended for the Ist 
and 2nd respondents by the onns of proof 
baing wrongly laid on them. The finding 
was arrived at on a consideration of all 
the circumstances and the evidence bearing 
ch the point, and we are not at liberty to 
re-open it in second appeal. The Sub- 
grdinate Judge, however, held that the 
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settlement was validly revoked by the 3rd 
defendant by Exhibit B, inasmuch as 
according to him the 3rd defendant had 
executed Exhibit A under a mistaken 
notion that the plaintiffs were not of 
sound mind. : < 


Exhibit B had been executed, not as the 
Subordinate Judge wrongly imagined after 
the institution of thé suit, but before it, 
and if was under this mistake as to its 
date that he raised an additional issue 
and called for a finding upon the effect of 
the deed of revocation. It is undoubtedly 
strange that the plaintiffs should not have 
relied upon the alleged revocation in the 
plaint itself and it is also remarkable that 
the 3rd defendant should not’ have joined 
as a plaintiff in getting the deed of 
settlement set aside, if the allegations of 
the plaintiffs were well founded. However, 
that may be, even granting that the plaint-. 
iffs were not in fact of unsound mind 
as stated in Exhibit A, that in itself would 
not be sufficient in law to invalidate the 
settlement. Apart from any question as 
to whether the 3rd defendant, at the time 
he executed the deed, understood thé nature 
of his act,—which plea so faras it waa 
raised at the trial has been negatived—the 
mistaken assumption only bears upon the 
motive which induced the 3rd defendant to 
execute Exhibit A, and does not amount 
to a mistake as to his rights which would 
justify the Court in passing a decree for 
its cancellation. 


It is clear from the provisions of Exhibit 
A by which the 3rd defendant sought to 
make a complete partition of the family pro- 
perties, allotting to himself and the plaintiffs 
the shares to which they were respectively 
entitled, that he intended to create a 
division of status and property. That being 
so, there can be little doubt that the 
settlement which he sought to make of his 
own share was valid in law. It is undoubtedly 
settled law that a co-parcener cannot make 
a gift of his andivided share [see 
Baba v. Timma (1) and Ramanna v. Venkata 
(2)]. But once the co-parcenary is converted 


(1) 7 M. 857; 8 Ind. Jur. 188; 2 Ind. Dec. (N, s.) 


888. 
(2) 11 W. 246; 12 Ind. Jur, 177 & 453, 4 Ind, 
Deo. (N. 8.) 171, 
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into tenancy in common, there is no bar to 
a member of the family disposing of his 
share by gift,and it can make no difference 
in law that both the partition and gift 
were effected by means of one and the 
same instrument. 

But the settlement under Exhibit A 
is of specific properties (in Schedule A), 
‘which the 3rd defendant ‘reserved to himself 
for his share. That a Hindu father can 
partition the family property between himself 
and his sons is well established in this 
Presidency. [See Kandusam?z v. Doraisami 
Ayyar (3) and Murugayya v. Palantyandi (4), | 
It is hardly disputed that the fact that there 
are grandsons can be no bar to the exercise of 
his rights; for the grandsons’ right is to 
stand in the shoes of their father. The 
question then arises, should the death of the 
son make any difference? There is no express 
decision on this point, but it is dificult to sea 
why it should. The right of a father to 
partition family property between himself 
and his sons and their sons would seem to 
include the right to make such partition when 
the sons are dead and grandsons alone are 
living A partition at the will of the father 
or grandfather can only be valid if it is equal 
and fair. In this case, there can be no doubt 
that it was so, as was conceded, before the 
District Munsif and is amply clear from the 
facts. Í 

The Subordinate Judge’s judgment must 
be set aside and the decree of the District 
Munsif restored with costs here and in the 
Court below. 


OLDFIELD, J.—I entirely agrees, and only 
wish to add a few words regarding the 
scheme of the settlement, Exbibit A, and Mr. 
T. Rangachariar’s argument from its terms. 
It no doukt begins with a statement +hat the 
plaintiffs have lost their right to the settlor’s 
properties becanse they are of unsound 
mind. But, looking to the fact that it was 
apparently drafted without legal advice and 
to the clear statements contained in its later 
provisions, I find no difficulty in holding 
that the settlor’s intention was to make a 
partition, the reference to plaintiffs’ incapaci- 
ty having no effect, except that their shares 


(3) 2 M. 317; 5 Ind. Jur. 35% 1 Ind. Deo. (x. s.) 
491. 

(4) 86 Ind, Cas, 607; 31 M. L. J. 147; (1916) 2 M, 
W N. 284, 
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were vested during its continuance in lst 
defendant for their benefit. As they were 
never really incapable, that and the further 
provisions for Ist defendant’s reversionary 
interest never took and never could have 
taken effect. Exhibit A being essentially 
an expression of intention to adopt a divided 
status, my learned brothers conelusion 
follows, thab the gift of the settlor’s share 
to Ist defendant is valid, notwithstanding 
that it is contained in the same document. 

I, therefore, concur in the decree proposed. 


Appeal allowed. 
VRP, 


BOMBAY HIGH COURT. 
INSOLVENCY Petition No. 46 or 1917, 
February 17, 1917, 

Present: — Mr. Justice Macleod. 


In re SHIVLAL RATHI—Insouvenr, 
Presidency Towns Insolvency Act (III of 1909), ss. 21, 
18 (6)—Adjudication order, ex parte—Adjustment, 
subsequent, with creditors—Annulment of adjudication 
—' Payment in full”, meaning of—Creditor, duty of. 
A man who has been adjudicated an insolvent er 
parte has a right to have the matter argued in Court, 


A creditor has no right to get an insolvent adjudi- 
cated insolvent and then to receive from him a sum 
in'adjustment of his claim, He is not entitled to use 
his petition as a lerer to secure preferential treat- 
ment for himself. [p. 208, col. 2.] 

It is not permissible for an insolvent, once an act of 
insolvency has been committed, to say that the act 
was discounted because he had gone round to his 
admitted creditors and forced upon them a com- 
promise or adjustment. That is not a payment in 
full within the meaning of section 21 of the 
Presidency Towns Insolvency Act, Such 
payment must be in cash in full of the claims and 
the insolvent cannot escape the result of the 
and prevent the Court from 
inquiring fully into his affairs by adjusting his 
claims and getting the creditors bo accept less than 
what they considered due to them, nor by thus 
getting areceipt in.full can he then contend that his 


. debts have been paid in full, and the adjudication 


order should be annulled. Thatcan only be done by 
& composition or scheme of arrangement under the 
Act. !p. 209, cols. 1 & 2.] 

It is only when the petitioning ocreditor’s debt is 
disputed that the Court can stay proceedings under 
section 13 (6) of the Presidency Towns Ingolvency 
Act. [p. 209, col. 2; p. 210, col. 1. 


Mr. Inverarity, for the Insolvent. 

Mr. Binning, for the Official Assignee, 

Mr. Strangman, for the Petitionjng Credi- 
tors, 
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JUDGMENT.—On the 22nd of January 
1917, an order was made for the adjudi- 
cation of Shivlal Rathi on the joint peti- 
tion of the Mitsui Bussan Kaisha, Ld., the 
Japan Cotton Trading Co, Ld., the firm of 
Gosho Goshi Caisha, the firmof T. Nisbi- 
matsu & Co., and the Yokohama Kitto 
Kwaisha, Ld. The total amount due to the 
petitioning creditors was about 23 lakhs. 
The act of insolvency alleged was that 
Shivlal Rathi had given notice to the peti- 
tioners that he had suspended or was about 
to suspend payment of his debts, and the 
affidavit in suppcrt of the petition alleged 
that the insolvent approached the petitioners 
with a proposal that they should accept a 
composition and settle with him. He left 
with them statements showing his assets 
and liabilities, according to which he was 
in hopelessly insolvent circumstances. His 
total liabilities exceeded Rs. 10,00,000, while 
his assets were valued by him at a net 
sum of Rs. !,00,000 or thereabouts, On 
the 20th January 1917, there was a meeting 
at the office of the second petitioners at 
which the said Shivlal Rathi and the repre- 
sentatives of the petitioners were present. 
At this meeting Shivlal Rathi said that 
he had suspended payment and that he 
Gould not pay the differences in respect of 
either the January or March or April vatda 
contracts. Shivlal Rathi also laid before 
the said representatives a statement of his 
position, and though at first he said that 
his assets were not worth more than Rs, 
1,08,000, he subsequently after further dis- 
cussion disclosed certain other assets which 
showed that his assets were worth about 
Rs. 1,50,000, He then expressed his will- 
ingness to pay a composition of four annas 
in the rupee. The petitioners were not 
gatished that he had made an honest state- 
ment of his affairs and asked that he should 
pay a composition of eight annas in the 
rupee. He expressed his inability to pay 
so much and ultimately the meeting broke 
up. On the Oth of January 1917, the 
insolvent applied for a Rule to annul the 
adjudication order. He said that besides 
dealing ‘in forward contracts he dealt in 
several businesses which were very lucra- 
tive. Besides these businesses he was in 
the habit of making forward contracts in 
which sometimes -he suffered -very heavy 


Josses and ip that year owing to the fuc- 
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tuations in the cotton market he did suffer 
heavy losses and, therefore, he did see the 
petitioning creditors as stated in their affidavit 
and told them that he had suffered heavy 
losses and he was unable to pay the said 
losses in full if his creditors in the cotton 
contracts insisted on full payment. He went 
on to say that most of the people with 
whom he made such cotton forward con- 
tracts were Marwari dealers in the market, 
who were simply wagering, and, therefore, 
he really meant to say that he was unable 
to pay his debts in full, if he chose to pay 
both the debts which were legal and those 
which were wagering or illegal. The peti- 
tioning creditors seemed not to have fully 
understood him and they immediately rushed 
into Court and had him adjudged. That 
he never suspended his business nor did 
he ever suspened payment, that he had 
now adjusted with the petitioning creditors 
his accounts and he had paid - them 
Rs. 1,02,044-11-6 in fulladjustment of their 
accounts, and he annexed a copy of the letter 
written by the solicitors of the petitioning 
creditors to his solicitors showing the pay- 
ment and consenting to the adjudication 
order being aunulled. The letter is dated 
the 27th January 1917 from Messrs. Payne 
and Company to Messrs. Tyabji Dayabhai 
and Company. It says :—~ 

“With reference to the interview we had 
with your Mr, Chandulal we beg to mote 
that our clients the petitioning creditors 
have agreed to adjust their claimsin full 
for the sum of Rs. 1,02,044-11-6 and on 
account thereof you have paid to our clients 
to day the sum of Rs. 1,00,000. We will 
have no objection to the adjudication be- 
ing annulled on payment of the balance 
Monday next 
and our costs of and incidental to the adjudi- 
cation.” 
` I granted the Rule, because a man who 
has been adjudicated eg parte hasa right 
to have the matter argued in Court and I 
also granted the Rule because the conduct 
of the petitioning creditors appeared to be 
most improper. They had no right to get him 
adjudicated on the 22nd January 1917 and 
then receive apparently from the insolvent 
himself a. large sum in adjustment of their 
claims on the 27th January. A creditor 
is not entitled to: ude hig petition-as a lever 
to secure preferential treatment for himseff, 
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As a matter of fact on the firat affidavit 
of the insolvent there is no ground what- 
ever for annulling the adjudication order. 
However, he has put in another affidavit 


of the 5th of February 1917. He dis- 


tinguishes in that affidavit his legitimate 
dealings and what he calls purely wager- 
ing transactions. In paragraph 4 he says:— 
. “it is true that I hate paid.these wager. 
ing Marwaris on account of some of the tran- 
sactions entered into by me but as admitted 
in paragraph 5 of the said affidavit (i. en 
affidavit of Jethabhi Virji of the 3rd of 
February 1917), I always said that I would 
have to suspend payment if my creditors 
in respect of wagering transactions did not 
accept a composition of four annas in the 
rupee. But I never said that I had actually 
suspended payment. In fact my liability 
to this sutta debt did not arise until the 
25th day of January last and many of the 
transactions were even for Marsh and April 
vaidas, and, therefore, I sould not have 
suspended payment before the 25th day of 
January 1917 while the adjudication order 
was made on tke 22nd January 1917,” - 


Apparently what. the insolvent wants to 
do is to divide his debts into two classes, 
viz., debts due to persons who might not 
succeed if they filed suits against him, and 
debts which he admits. He :says he is en- 
titled to disregard the first class of debts 
entirely and make a compromise with the 
other class. I cannot assent to that conten- 
tion. It is not for a person who has in- 
curred debts to lay down to this Court 
that some of his debts are not recoverable. 
That would entirely depend upon the deci- 
sion of the Court before whom the claims 
came for adjudication. At present all I 
know is that the insolvent made forward 
contracts with various persons, and until 
those contracts have been held to be wager- 
ing contracts, they are good contracts and 
consequently debts due on them are good 
debts and can be proved in the insolvency. 
But leaving that aside, the sondust of the 
insolyent since the 22nd January 1916 shows 
that the allegations made by the petition- 
ing creditors in their affidavit on the petition 
were correct, and that he was not able to 
pay the admitted debts, nor is it permissible 
for him, “once the acts of insolvency had 
been committed, to say that the acts were 
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discounted because he had gone round t? 
his admitted creditors and forced upon them 
a compromise or adjustment. That is not 
a payment in full within the meaning of 
section 21. Payment must be in cash in 
full of the claims and the insolvent cannot 
escape the result of the adjudicating order 
and prevent the Court from inquiring fully 
into his affairs, by adjusting his claims 
and getting the creditors to accept less 
than what they considered due to them; nor 
by thus getting a receipt in full can he 
then contend that his debts have been paid 
in full, and the adjudication order should 
be annulled. That can only be done by a 
composition or scheme of arrangement under 
the Act. From the insolvent’s affidavit it 
is clear that very large sums have been paid 
since the 22nd January 1917 to some of 
his creditors. He says they have been paid 
by his friends. Those friends, as far as 
I can see, will find themselves in somewhat 
embarrassing cirsumstances. They would 
have as security the promises of the insol- 
vent, which I have no doubt were given when 
the payments were made, that his assets would 
be charged with the repayment of those 
moneys. But as long as this order of ad- 
judication stands, his assets are vested in the 
Official Assignee from the date of his acts 
of insolvency, and persons, who made those 
payments on his account, will not beable to go 
against those assets. ` 


It has been contended that a considerable 
time will elapse before the questions with 
regard to the disputed claims can be desided 
and that will involve hardship. upon the 
respondent. In the ordinary course it doas 
not follow that the Official Assignee will dis- 
allow those claims which the insolvent 
now diputes, I have no doubt that the 
creditors will stoutly deny that they had 
been wagering with the insolvent and in any 
case whether the Ofcial Assignee allows 
or disallows the claims then there will be 
an appeal to the Insolvency Court by: either 
party against his decisions, Those questions 
will be very speedily desided. But that is 
not a ground on which an application to 
annul an order of adjudication can be sup- 
ported when it is proved that acts ofin- 
solvency have been committed. It is only 
when the petitioning creditor's debt ia dis- 
puted that the Court may stay proceedings 
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under section 13 (6). The insolvent, as I 
have said, cannot divide his debts into two 
classes and say that one class is negligible, 
and then go to the other class and say: 
“I am prepared to pay you a certain amount.” 
It -is suggestsd that those creditors have 
been paid in full by means of an adjust- 
ment and that is nota composition. That 
is an argument which is puerile. Those 
creditors have no doubt grasped the aitua- 
tion and are perfectly prepared to take six 
annas in the rupee on their claims, as a very 
satisfactory solution of their difficulties. 
Clearly on the insolvent’s own statement 
of his assets, they would not be able to 
get so much in the insolvency. The fact 
remains that it is a composition and nota 
payment in full, Therefore, in my opinicn, 
acts of insolvency have been committed and 
that is practically admitted by the affidavit 
of the insolvent, and in that case I cannot 
apply the provisions of section 21. I cannot 
say that the debtor ought not to have been 
adjudicated insolvent, and it has not been 
proved to the satisfaction ofthe Court that the 
debts have been paid in full. 


Therefore, the Rule must be discharged. 

The costs of those creditors who opposed 
the Rule to be added to their claims, 

The Official Assignee’s costs to come out of 
the assets. ` 


ti 


Rule discharged, 


MADRAS HIGH COURT. 
. FULL BENCH. 

ORIGINAL SIDE Arrear No. 52 or 1915. 
November 21, 1916. 
Present:—Mr, Justice Abdur Rahim, 
Mr, Justice Spencer and 
Mr, Justice Srinivasa Aiyangar. 
ABDUL MAJEETH KHAN SAHIB— 
APPELLANT 

versus 


C. KRISHNAMACHARIAR— 


RESPONDENT. 

Muhammadan Law—Inheritance—Co-heirs, nature uf 
estate of-~Alienation by one co-heir in possession of 
-eatate, whether binding on others, 

If one of the co-heirs of a deceased Muhammadan, 
in possession of the whole estate of the deceased or of 
any part of it, sells property in his possession forming 
part of the estate for discharging the debts of the 
deceased, such sale is not binding on the other co- 
heirs or ergditors of the deceased. [p. 215, col, 2.] 

_ Pathummabi v, Vittil Ummachabi, 26 M. 784; and 
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Hasan Ali v. Mehdi Husain, 1 A. 533; 1 Ind. Dec. 
(x. s.) 423, disapproved, | 

Case-law and authorities on the subject reviewed 
and discussed, 

Per Abdur Rahim, J.-—-The theory of Muhammadan 
jurisprudence, on which the right of succession and 
inheritance is based, is that even after death, the 
deceased’s rights in his properties still inhere in 
him, to the extent necessary for meeting the funeral 
charges and the legal obligations and liabilities in- 
curred in his lifetime ånd also for carrying out his 
wishes, as expressed in his last Will and testament, 
within the limits laid down by the law. ‘[p. 212, col. 2.] 

On the death of a Muhammadan, the inheritance 
vests in his heirs according to their respective 
shares, although in the administration of the estate 
the funeral expenses, debts and legacies must be 
paid first and it is only the residue that is available 
for distribution among the heirs. It is not correct 
to say that the devolution of the estate on the heirs 
does not take place or is postponed untilthe funeral 
expensesand the debts and legacies have been paid. 
[p. 212, col. 2.) 

The co-heirs of a deceased Muhammadan take 
their shares in severalty, their rights being analogous 
to those of tenants-in-common, and not of members 
of a joint Hindu family. [p. 218, col. 1.) 

According to the principles of Muhammadan Law 
one co-heir of a deceased Muhammadan has no right to 
deal with the shares of the other heirs. [p. 213, col. 2. ] 


Appeul from the judgment of Mr. Justice 
Bakewell, dated the 23rd March 1915, in 
Ordinary Original Civil Suit No. 38lof 1913. 

This Original Side Appeal coming on for 
hearing on the 24th and-27th March 1916, 
upon reading the grounds of appeal, the 
judgment and decree of this Court in Civil 
Suit. No. 381 of 1918 and the material 
papers in the suit, and upon hearing the 
arguments of Mr, O. Venkatasubbaramiah, 
for the Appellant,and of Mr. O. P. Ramaswame 
Aiyar, for the Respondent, and the case 
having stood over for consideration till 17th 
April 1916, the Court made the following 

ORDER OF REFERENCE TOA 
FULL BENCH.. 

Joun WALLIS, C. J.—This is an appeal from 
a judgment of Bakewell, J., in a èuit, brought 
by the Receiver appointed in a ecreditor’s 
suit for the administration of the estate of a 
for a declaration 
that a sale-deed exesuted by the widow of 
the deceased was void and not binding on 
the creditors and was in any event inoperative 


‘ except as to the extent of the widow’s one- 


fourth share and for possession. The 
learned Judge held that the sale was valid 
only to the extent of the widow’s one-fourth 
share, but gave the Ist defendant, her 
alienee, a charge on the whole property fer 
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Rs. 3,452 paid by him in satisfac- 
tion of a mortgage-decree against the 
deceased with further interest on the 
mortgage-money till the date of payment. 
The learned Judge after discussing the 
authorities came to the conclusion, as 
against the creditors of the deceased on 
whose behalf the suit wag brought, that the 
widow, even though she was in possession 
of all the properties of the deceased, had 
no authority to take upon herself the 
administration of the estate even to the 
extent of selling the suit properties to raise 
money to satisfy the mortgage-decree in 
respect of these very properties whish had 
been passed against the deceased. For the 
appellant if is contended that this decision 
is opposed to Pathummabi v, Vitti! Um- 
.machabi (1). 


The whole subject is one of consider- 
able difficulty. Ifa Muhammadan appoints 
an executor, the executor has no doubt 
power to sell for the discharge of the debts 
of the deceased, and in the absence of the 
executor this could have been done by the 
Kazi, The High Courts, as is well known, 
have differed as to whether a sale under 
a decree obtained by a creditor against one 
of the co-heirs in possession of property of 
the deceased is binding on the other co-heirs 
who were not parties tothe suit, and the 
question has been answered ‘in the affirmative 
both in Calentta and Bombay. In Davalava 
v: Bhimajt Dhondo (2), this was limited to 
the case where as here one of the 
° Go-heirs was in sole de facto possession of 
the whole estate and this limitation was 
adopted in Pathummabi v. Vittil Ummachabt 
(1), where it was further held that a on- 
heir in possession of the whole estate could 
equally sell property belonging to the estate in 
satisfaction of debts without any suit having 
been instituted and decree passed against 
such co-heir. At the same time the Court 
get aside as regards the other co-heirs the 
sale of item No. 11 to the 13th defendant in 
consideration of a debt of Rs. 25 and a 
further payment of Rs. 50, apparently on the 
ground that it was unnecessary and improper 
in the circumstances, though this is not 
expressly stated. This case was cited with 


(1) 26 M. 784, 
_ &2) 20 B. 338; 10 Ind Dec. (x. s.) 787. 


INDIAN OASES, 


211 
approval on another point by Abdur 
Rahim, J., in Hyderman Kutti v. Syed Ali 
(3), with .reference to the validity of 


sales by the de facto guardian of a minor. 
The learned Judge in the course of his 
judgment referred to the general rale 
relating to sales by a person professing to 
deal with another’s property but without 
legal authority so to do, and observed that 
such sales are generally treated as mauquf 
or dependent, and upheld if made of necessity 
or if they are manifestly beneficial, and 
similar considerations may possibly apply 
in a case like the present. Bakewell, J., was 
apparently of opinion that the decision in 
Pathwmmabi v. Vittil Ummachabi (1) was 
mapplicable where, as in the present case, the 
alienation is being questioned -by the other 
creditors. If the balance of convenience may 
be regarded, I am not sure that it is for the 
benefit of creditors any more than of coo- 
heirs to Jay down a rigid rule that aliena- 
tions can be made only by the whole body 
of co-heirs or in a suit to which they are 
parties. The question is one of importance 
and difficulty, and as the authorities are 
by no means consistent, we have decided 
to refer the following question to a Fall 
Bench:— 

When one of the co-heirs of a deceased 
Muhammedan in posesssion of the whole 
estate of the deceased or of any part of it 
sells property in his possession forming part 
of the estate for the discharge of the 
debts of the deceased, is such sale binding 
on the other co-heirs or creditors of the 


‘deceased, and, if so, to what extent? 


PHILLIPS, J.—In this case the plaint proper- 
ty was alienated by a Muhammadan widow, 
who was in sole possession of the whole 
property belonging to her late husband, in 
order to discharge debts due by him. No 
doubt the sale was voluntary, but it purports 
to have been made because a creditor was 
threatening to execute a decres against 
the property, and the consideration for 
the sale was not paid until ‘after execu- 
tion had been taken out against the suit 
property, the widow and the other heirs 
being parties to the execution petition. Two 
of the other heirs admit that they took no 


(3) 16 Ind. Cas. 576; 87 M. 514; 12 M. & T. 147; 
(1912) M. W. N. 889; 23 M. L. J. 244, 
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interest in the property, because deceased’s 
debts exceeded his assets but the Receiver 
of the deceased’s estate now questions the 
validity of the alienation. If the sale to 
the appellant bad been effected by Court 
it would apparently have been upheld both by 
the Caleuttaand Bombay High Courts in ac- 
cordance with the decisions in Khurshetbibi 
v. Keso Vinayek (4), Daralava v, Bhimaii 
Dhondo (2), Muttyjan v. Ahmed Ally (5) and 
Amir Dulhin v. Baij Nath Singh (6). In 
Allahabad, however, it bas bean held by the 
Full Bench that when the property of a 
Muhammadan intestate is sold in execution of 
a decree passed against the heirs in possession 
of the estate, the sale is not binding on an 
heir who was not a party, bat in order 
to recover possession of his share that heir 
must pay the purchaser a proportionate 
amount of the decree-debt [Jafri Begam 
v. Amir Muhammad Khan (7)}. In this 
Conort in Pathummabi v, Vitti] Ummachabi 
(1) it was held tbat it was immaterial 
whether the sale was voluntary or effected 
by Court in execution of a decree, pro- 
vided that the seller was in possession of 
all the effects of the deceased and the Bom- 
bay cases were followed, but in applying 
tbe law as regards sales in which only 
part of the consideration money was applied 
in discharge of a debt due by the deceased the 
principle laid down in Jafri Begam v, Amir 
“Muhammad Khan (7) waa followed, although 
that case is nut referred to in the judg- 
ment. In Jafri Begam v, Amir Muhammad 
Khan (7) Mahmood, J., discusses fully the 
Muhammadan Law on the subjectand criticises 
the rulings of the Calcutta High Court 
referred to above. The decisions in Bombay 
and Calentta are not based on the same 
grounds and the view taken in Pathummabi 
v. Vittil Ummachabi (1) appears to be some- 
what different to the view of other Courts. 
In these circumstances I agree in making 
the proposed reference to a Full Bench, 





This appeal coming on for hearing on 
the 30th and 31st October 1916 as per above 
order, upon perusing the Order of Reference 
and upon hearing the arguments of the 

(4) 12 B. 10); 6 Ind. Dec. (x. s.) 558. 

(5) 8 C. 370; 100. L. R. 346; 4 Ind. Dec. (N. 8.) 287. 

(6) 21 ©. 811; 10 Ind. Dee, (N. s.) 839, 


' feos 822; A. W. N. (1685) 248; 4 Ind. Dec, 
N, 8. ‘ 


Counsel on both ‘sides and the question 
having stood over for consideration till this 
day, the Court expressed the following 


OPINION. 


Axsvur Rani, J.— The question referred to 
us 18 in these words: When one of the 
co-helrs of a deceased Muhammadan, in 
possession of the whole estate of the deceased 
or of any part of it, sells property in his 
possession forming part of the estate for 
discharging the debts of the deceased, is 
such sale binding on tbe other co-heirs or 
creditors of the deceased and, if so, to 
what extent? The answer must bein the 
negative. 

On the death of a Muhammadan, the 
inheritance vests in his heirs according to 
their respective shares, although in the 
administration of the estate the funeral ex- 
penser, debts and legacies must be paid 
first, and it is only the residue that is avail- 
able for distribution among the heirs, It 
is not correct to say that the devolution 
of the estate on the heirs does not take 
place or is postponed until the funeral ex- 
penses and the debts and Jegacies have been 
paid. This is evident from the following 
facts: if an heir designated by the law dies 
after the death of the propositus, his share 
descends on his own heirs and does not lapse 
to the general estate. Each heir is entitled 
to the income that has accrued since the 
testator’s death in proportion to his share 
and he can transfer his share by sale or gift 
subject, it may be, as to the latter form of 
disposition to such restrictions as are imposed 
by the doctrine of musha. 


Phe theory of Muhammadan jurisprudence, 
on which the right of succession and in- 
heritance is based, is that even after death, 
the deceased’s rights in his properties still 
inhere in him, to the extent necessary for 
meeting the funeral charges and the legal 
obligations and liabilities incurred in his life- 
time and also for carrying ont his wishes, 
as expressed in his last Will and testament, 
within the limits laid Jown by the law. 
A deceased person is classed among.persons | 
of defective capacity and his rights and 
obligations are considered not merely with 
reference to matters pertaining fo this world 
but also with respect to his spiritual gon- 
cerns, The payment of hig funeral expenses 
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and debts is described as his last need. 
And as for testamentary bequests, it is stated 
that, according to strict juristic theory, they 
should not be lawful at all but have been 
sanctioned in order thatthe testator might 
make up for his shortcomings in life by mak- 
ing gifts to deserving objects. 

lt is argued that, as soon as a man is 
seized with ‘death illness’ (i. e., illness which 
results in his death’, the right of succession 
of his relatives comes into existence, although 
if remains in an inchoate state, that is, in 
the nature of a spes successtonis until death 
actually takes place, and the heirs entitled 
to succession are not ascertained until then. 
It is upon this theory that the right to 
bequeath by Will is treated as a concession 
to the deceased and is limited to one-third 
of his possessions. The result is, on the 
death of a person his estate is to be divided 
in this way, one portion for the deceased 
himself equivalent to so much of the estate 
as is necessary and sufficient for meeting 
his funeral, expenses, debts, obligations and 
bequests, the last not exceeding one-third of 
the estate, and what remains is to be dis- 
‘tributed among the heirs according to their 
respective shares, Funeral expenses, debts 
and legacies are given preference because 
they are allowed by virtue of the rights of the 
deceased, 


As far back as 1878, the Judicial Com- 
mittee in Bazayet Hossein vy. Dooli Chund 
(8) held that an heir-at-law was entitled 
to alienate his share, in apite of the fact that 
there were debts of the deceased still out- 
standing and it would not have been nos- 
sible to hold this if the inheritance did 
not devzlve on the heir on the death of 
the propositus. Mr. Justice Mahmocd in 
Jafri Begam v. Amir Muhammad Khan (7) 
has fully discussed the question and I do 
not think it wonld be of any useto add 
anything more to his reasoning. As regards 
the nature of the tenure of the co-heirg’ 
shares, the heirs of a deceased Muhammadan 
take their shares in severalty, their rights 
being analogous to those of tenants-in-com- 
mon, and not of members of a joint Hindu 


(8) 4 C. 402; 5 I. A. 211; 3 Sar. P, ©, J, 863; 3 Ind. 
Jur. 121; 2 Shome L. R, 169; 2 Ind. Dec, (x. s) £255 
(PO * 
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family. [See Abdul Khadar v. Chidambaram 
Uhetiyar (9)]. 

There cannot ba the slightest donbi, there- 
fore, upon the principle of Muhammadan 
Law and also upon the anthorities that one 
heir has no right to deal with the shares 
of the other heirs. In the Muhammadan 
system such a tenure of property is called 
shirkat, which literally means “participation” 
and in law, ‘jeint rights,’ and which is 
translated as ‘partnership’ by Mr. Hamilton 
in his translation of the Hedaya. 

The definition of shirkat as given by him 
is, “shirkat, in its primitive sense, signifies 
the conjunction of two cr more estates, in 
such a manner that one of them is not 
distinguishable from the other. The term 
shirkat, however, is extended to contracts, 
although there be no actual conjunction of 
estates, because a contract is the cause 
of such conjunction. In the language 
of the law it signifies the union of 
two or more persons in one concern.” 
(See Grady, Book XIV, page 217.) This 
definition, however, must be read with 
what follows and, so reading, it will be 
clear that shirkat ig a generic term of 
law and applies both to joint ownership 
and to contracts of partnership. The former 
is called shirkat ul-milk which is translated 
by Mr. Hamilton as “partnership by the 
right of property; and the latter, which 
is partnership proper in the sense of the 
English law, is called  shtrkat-ul-akd. In 
shirkat-ul-milk, the ownership acquired is 
either “optional,” or “compulsive,” to use 
the terms of Mr. Hamilton, and in the 
latter category are included the rights of 
co heirs. With respect to such rights it is 
laid down, ‘In thia species of partnership 
(i. e. the rights of two persons inheriting 
one property), therefore, it is not lawful 
for one partner to perform any act with 
respect to the o: her’sshare, without his permis- 
sior, each being as a stranger with respect to 
the other’s share. It is, however, lawful for 
either partner (č, e., one of the heirs) to sell 
his own share to the other partner (2. e., the 
co-heir) in all the cases here stated:—and 
he may also sell his share to others, 
without his partners’ consent,” excepting 
in certain cases with which we are not 


concerned. 
(9) 3 Ind, Cas, 876; 32 M. 276; 5 M, LeT. 201, 
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This is absolutely clear authority in 
proof of the position that one heir has 
no authority, in law, to deal with the 
shares of his so-heirs. In face of it it is 
not nesessary to refer to other original 
text books. It is stated, however, in 
Pathummabt v. Vittil Ummachabi (1), that 
if the creditor of the deceased can seek 
his relief against one of several co-heirs in 
a case where all the effects of the deceased 
` are in the hands of that heir, it can 
make no difference whether the heir meets 
the demand by a bona fide voluntary sale, 
or the property is brought to sale in execu- 
tion of a decree obtained against him.” - To 
the same effect is a decision of the Allahabad 
High Court in Hasan Ali v. Mehdi Husain 
(10).. The statement in Pathummabi v. 
Vittal Ummachabi (1) was purely by way of 
obiter dictum and with all respect to the 
learned Judges, they failed to bear in mind 
that the provision of the Muhammadan Law, 
that a decree against one heir in possession 
of all the effects of the deceased is binding 
on all if obtained after contest, is part of the 
processual law of that system and is not 
based on the ground that a single heir, if he 
happens to be in possession of the estate of the 
deceased, represents the rent of the heirs for 
the purposes of administration generally. 
The ground on which a decree against one 
of the heirs, in such circumstances, is treated 
as res judicata is, as stated in the books, that 
the decree in such cases is, in law, against 
the deceased and not against the particular 
heir who is made defendant in the suit. 


In Hedaya the matter is discussed in the 
chapter relating to the duties of the Kazi 
and.in some other text books in the chapter 
dealing with claims, in which chapters 
the rules of procedure of the Muhammadan 
system are mostly laid down. In dealing 
with the question whether where one of the 
heirs obtains a decree for the recovery of the 
property of tha deceased in possession of a 
third person more than his share in that pro- 
perty should be made over to him in execu- 
tion of the decree, it is stated that allthe three 
Doctors, that is, Abu Haneefa and his two 
disciples, agree that the decree enures not 
only in fayour of the heir who actually is the 
plaintiff but also of the heir who did not join 


(10) 1 A2533; 1 Ind. Dec. (N. s.) 423, 


INDIAN OASES. 


[1917 


on account of absence from the country, 
though there is a difference of opinion as to 
whether the decree-holder shall be given 
possession of more than his share. This is 
how the principle is enunciated in the 
Hedaya (Grady, page 349), “for anyone oflthe 
heirs of a deceased person stands as litigant 
on the part of all the others with respect to 
anything due to, or ‘by the deceased, whether 
it be debt or substance; since the decree of 
the Kazi, in such case, is in reality either 
in favour of or against a deceased: and any one 
of the heirs may stand as his representative 
with respect to such decree.’ The qualifying 
words “with respect to such decree’, which 
I have italicised, are a material part of the 
proposition and, negative, by implication, the 
suggestion that, apart from a decree, of Court, 
a single heir represents the entire estate of 
the deceased and can deal with the shares of 
the oo-heirs without their consent. In other 
text books of Muhammadan Law, such as 
Bahrurraig and dAlimajullah, the same pro- 
position is laid down under the heading of 
‘Claims’ Nowhere have I found any general 
statement that, apart from representation in 
suits, one heir is entitled by his acts to bind 
the shares of the others. The dictum to the 
contrary, therefore, in Pauthummabi v. Vittil 
Ummachabt (1) and the decision in Hasan 
Ali v. Mehdi Husain (10) seem to be without 
saficient authority and inconsistent with 
clear statements of the law in books of 
authority. 


There are a number of rulings, especially 
of the Calcutta High Court, in which the 
rule of Muhammadan Law as to one heir 
representing the other co-heirs in suits has 
been adopted. [See Assamathem Nessa Bibee 
v. Roy Lutchmeeput Singh (11), followed by 
Muttyjan v. Ahmed Ally (5), -Bussunieram 
Marwary vy. Kamaluddin Ahmed (12), and 
Amir Dulhin v. Bari Nath Singh (6).| In the 
Allahabad High Court, on the other hand, 
the decision of the Full Bench in Jafri Begam 
v. Amir Muhammad Khan (7), where it was 
held, dissenting from Assamathem Nessa Bibee 
v. Roy Lutchmeeput Singh (11), that this 


(11) 40. 142; 2 0. L. R. 223; L Shome L. R. 219; 
2 Ind. Dec. (N. s.} 92. 
(12) 110. 421; 10 Ind. Jur, 29; 5 Ind, Deo. (N. 


s.) 
1041. . 
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question is not governed by the Mnhammadau 
Law, but by the Civil Procedure Code, has 
been followed in the later rulings of that 
Court [see Dallu Mal v. Hari Das (13).] In 
Bombay [ Khurshetbibt v. Keso Vinayek (4)], 
the view taken by the Caleutta High Court 
on this point has been adopted by the learned 
Judges, though proceeding to a considerable 
extent on the analogy of the Hindu Law. 
It is not necessary for us to pronounce any 
definite opinion upon this class cf cases, which 
. deal with the question how far a decree 
against’ one of the heirs of a deceased 


Muhammadan binds the others and under what | 


circumstances. 

So far as voluntary alienations are ccn- 
cerned, which alone form the subject-matter 
of reference, the Muhammadan Law is clear 
that one of the heirs of a deceased person is 
not competent to bind the other heirs by 
his acts. 

Spencer, J.—I agree with the judgment of 
Mr. Justice Abdur Rahim just now pro- 
nounced. 

SRINIVASA AtyanGcar, J.—I agree. In the 
absence of any right in one of the heirs to 
represent the co-heirs, one of several co-heirs 
can only deal with his or her interest in the 
ancestor’s, property inherited by them. My 
learned brother has shown ‘that ‘there is 
nothing in the Muhammadan Law giving such 
a right to one of the co-heirs who may happen 
to be in actual possession of the whole of the 
ancestor’s estate; such possession, it must be 
remembered, is presumably on behalf of all 
the co-heirs. He is not constituted the 
representative of the deceased and cannot 


administer his property even for the limited. 


purpose of paying off his debts. In Khiaraj- 
mal v. Daim (14), Lord Davey, referring to 
a sale by one of the heira of a Muhammadan 
for discharging the debt due by the ancestor, 
said, “prima facie his conveyance would pass 
only hisshare.” See page37. Representation in 
a suit may conceivably stand ona different 
footing, for as stated by their Lordships in the 
same judgmentat page 35. “The Indian Courts 
-have properly exercised a wide discretion in 
alowing the estate of a deceased debtor to be 
represented ‘by one member of the family, 


and in refusing to disturb judicial sales on the 
(13) 23 A. 263; A. W. N. (1901) 75, 
(14) 32 I. A. 23; I O. L. J. 584; 32 ©. 296; 8 Sar. 
-P. O. J..784; 9 0. W. N. 201; 2 A. L. J. 7l: 7 Bom. 
"L. R, T (P. O0), i 


mere grvund that some members of the 
family, who were minors, were not made 
parties tothe proceedings, if it appears that 
there was a debt justly due from the 
deceased, and no prejudice is shown to the 
absent minors. But these are usually cases 
where the person named as defendant is} 
de facto manager of a Hindu family property, 
or has the assets out of which the decree 
is to be satisfied under his control;” and they 
applied this principle in that very case to the 
estate of Nabi Baksh. However, that is not 
the question here. 
Reference unswered in the negative, 

V.R.P. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM ApPPELLATE Decers No, 2853 
or 1915. 

April 19, 1917. 

Present: Mr, Justice Richardson and 
Mr. Justice Walmsley. 
PROBHAT CHANDRA SHOME AND OTHERS 
—— DEFENDANTS —APPELLANTS 
VETTES 


SHASHADHAR KUMAR GHOSE — 


PLAINTIFF ——RESPONDENT. 

Appeal, second ~ Undue influence—Finding of fact— 
Registration after period of limitation, validity of — 
Contract Act (IX of 1872), s. 23—-Public policy —Agree- 
ment to compound criminal case, validity of—Com- 
poundable and non-compoundable effences. 

The finding ofa lower Appellate Court that one 
of the parties toa suit for cancellation of a docu- 
ment executed it under undue influence isa finding 
on the-merits and is, therefore, not open to question 
in second appeal, where there is some evidence, how- 
ever untrustworthy, to show that pressure was 
put upon that party and that the other party in 
whose favour the document was executed obtained 
an unfair advantage. (p. 219, col. 2.; 

“The registration of a deed is not invalid and 
ineffectual merely because the deed was presented 
for registration by the grantee without the consent of 
the grantor after the expiry of the period limited for 
the purpose, and the delay was accounted for by the 
production of a false certificate of the illness of the 
grantor. [p. 219, col. 2.] 

Quare.—~ Whether an agreement for the compromise 
of acriminal case is void as being opposed to 
public policy, where the case was initiated by a com- 


-plaint alleging compoundable and non-compoundable 


offences but the Magistrate issued summons only in 
respect of the compoundable offence. 


Appeal against the decree of the Subordi- 
nate Judge, Dacca, dated the .19th. April 
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1915, confirming:that of the Munsif, Munshi- 
ganj, dated the 15th June 1914. 

FACTS material will appear from the 
following judgment of the Court of First 
Appeal: 


“This appeal arises out of a snit to cancel 
a document. The admitted facts of the case 
are as follows:-— 

Many disputes were going on between the 
partics On the 4th November 1912 the 
plaintiff filed a complaint before the Magis- 
trate charging the defendant No. 1 and two of 
his relations with offences under sections 143, 


447, 426 and 352 of the Indian Penal Code,- 


and on the following day, the defendant 
No, l anda Muhammadan filed a similar som- 
plaint charging the plaintiff, his son-in-law, 
and some others with offences under sections 
144, 147, 379, 504, 323 and 352 of the Indian 
Penal Code. Summonses were issued by the 
Magistrate in. both cases under section 426 
only. After some adjournments, the parties 
entered into a compromise recorded in a 
separate deed and registered it. Both the 
criminal] cases were dismissed for non- 
appearance and all the accused acquitted. 

The plaintiif’s case now is that he only 
partially executed the document under 
coercion and undue influence caused by the 
pressure of the criminal. prosecution, 
specially as his son-in-law was implicated 
as an accused, and as the latter was to have 
appeared at the B. A. examination that 
sear; that the comprcmise to stifle a 
erfminal prosecution was invalid and that 
there was no legal registration of the docu- 
ment. 

The defendants Nos. 1 and 3 only appeared 
and contested the suitin the lower Court. 
The lower Court has deoreed the suit, 
cancelling the document but awarding no 
costs to tke plaintiff. The defendants bave 
preferred this appeal. The plaintiff has 
preferred a cross-appeal as to costs. 


The points for decision in this appeal are:— ` 


1. Whether the deed of compromise which 
had the effect of dropping the criminal cases 
was valid in law? 

9, Whether the document was validly re- 
gistered ? Has the Civil Court jurisdic- 
‘tion to consider the point ? 

3. Whether the document was induced by 


undue inflpence or coercior? Js it binding . 


on` the. plaintif P. Was it -fully executed? 


Whether the parties acted: upon the come 
promise? Whether the ‘plaintiff is entitled 
to the costs of the lower Court 

4. The other points are’ not of much 
importance and need not be considered. 

FINDING.—(1). Jt has already been ob- 
served that the Magistrate issued summons 
under section 426 only of the Indian 
Penal Code, which is a compoundable offence: 
It is argued by the appellants’ Pleader that 
the deed compounding the offence under 
section 426 is perfectly legal. On the re- 
spondent’s side itis argued that the com- 
petency of the parties to compound a eri- 
minal case should be judged not only from 
the particular section of- the Indian Penal 
Code under which the Magistrate issues 
summons in the first instance, but from 
the offences alleged in the petition initiat- 
ing the case, because it is quite open to 
the Magistrate to alter the charge at any 
time and try the accused under the non- 


ecompoundable offences mentioned in the 
original petition. 

The appellants’ Pleader has cited the 
following cases in support of his conten- 


tion, namely, Amir Khan v. Amir Jan (1), 
Mahomed Ismail v, Fateuddi (2), Rat 
Oharan Purkait v. Amrita Lal Gain (8). 
The respondent’s Pleader contends that the 
last case rather goes in his favour, 
the criminal case ought to have 
treated by the Magistrate as a warrant 
case and the acensed should have been 
called upon to answer the graver charges 
of a non-ceompoundable character. The re- 
spondent’s Pleader also contends that the 
principles laid down inthe case of Fanindra 
Nath Chatterji v. Emperor (4) apply here 
and that the petition of complaint and 
the complainant’s statement on oath (vide 
Exhibit 1) should determine the character 
of the case, as to whether the stifling of 
such a prosecution would be opposed to 
public policy. The cases reported as Kailash 
Chunder Pal v. Joynuddt (5) and Béishu 
Shaik v. Saber Mollah (6) are also quoted 
in support cf the above view, 


(1) SO. WN. 5. 
(2) 3 C. W. N. 548. 
(8) 5 Jnd. Cas. 98; 11 C. L. J. 121. 
(4) 1 Ind. Cas 5'9; 8 Cr. L. J. 227; oc: 67; 12 0. 
W. N. 1041. 
(5) 50 W N. 252, 4 = 
(6) 6 ©. W. N. 713; 29 O, 409, 


for 
been 
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I have fully considered the arguments 
of both sides and 1 think that the ques- 
tion whether an agreement to stifle a 
criminal case is opposed to public policy or 
not, does not depend on the procedure the 
Magistrate chooses to adopt for reasons of 
‘his own, That question depends on the 
original intention of the complainant as 
disclosed in his petition and first examina- 
' tion on oath. That should form the 
determining factor as to whether an agree- 
ment dropping such a prosecution would be 
opposed to public policy or not. 

I accordingly hold that the deed is 
unlawful, and I find this point against the 
appellants. 


(2). As to the registration of the docu- 
ment, it is evident that there were grave 
irregularities. It is clear that the plaintiff 
did not appear before the Sub-Registrar 
within 4 months of the execution as required 
by section 34 of the Indian Registration 
Act. The plaintiff did not show cause for 
the delay in his appearance and in fact 
he had no business todo sa, because he was 
not willing to register the deed, The opposite 
party showed cause by producing a medical 
certificate of the plaintiff's illness. The 
Sub-Registrar forwarded the same to the 
Registrar, who accepted it and condoned 
the delay. I do not think that the proviso 
to section 34 contemplates any such thing. 
That section evidently applies to the case 
of an executant who is desirous of having 
a document registered and who has been 
delayed and shows sufticient cause for the 
same. That section and proviso does not 
apply where one party wants to force the 
opposite party to register a document. 
The procedure in such a case is laid down 
in section 35 of the Indian Registration 
Act, i 


The appellants’ Pleader contends that the 
Civil Court has no authority to question 
the discretion exercised by the District 
Registrar. He relies upon the cases of 
Durga Singh v. Mathura Das(’7) and Gokulbhoy 
Mulchand v. Tullockehand Harnath (8) in 
support of his contention. But the facts of 
those cases are different. In the present case, 


(7) 6A. 460; A. W. N. (1884) 173; 4 Ind. Dee, (N. s.) 
134, 
“ (8) 21 B. 69; 11 Ind. Dec, (N. s.) 48. 


‘gigned it at all, 


the order of the District Registrar was 
obtained by fraud on the strength of a 
false medical certificate. The certificate is 
vague and it refers to the illness in Ohadtra or 
Baisack. The plaintiff was not at all ill 
after that and he could have easily attended 
the Sub-Registrar’s office within due date if 
he had hiked. The illness referred to in the 
petition Exhibit 1F clearly refers to the 
plaintiff's indisposition on that date only 
and not on any previous date. The principle 
laid down in the cases of Joginee Mohun 
Chatterjee v. Bhoot Nath Chosal(t), Batj Nath 
Tewari v. Sheo Sahoy Bhagut (10) and Broja 
Gopal Mukherjee v. Abinash Chandra Biswas 
(11), cited by the respondent’s Pleader, I 
think, applies to the facts of the present suit. 

I do not think that the irregularity in the 
present case, which was substantially due 
to the false medical certificate, is cured 
by section &7 of the Indian Registration 


Act. There is avother grave defect in the 
procedure of the Sub-Registrar, The 
document in dispute contains a map. The 


map is undoubtedly a part of the document, 
Under section 21 (4) of the Indian Re- 
gistration Act, the document could not have 
been registered unless it was accompanied 
by a true copy of the map. Under section 62, 
Chapter XIII of the Registration Rules, the 
copy of the map requires to be signed by 
all the executants. 1f the map attached to 
the deed Exhibit F be supposed to be the 
origina], it appears that it is not signed by 
all the parties. The plaintiff has not 
The map being a part 
of the document itself, there was thus no 
complete execution by the plaintiff. Jf the 
map be supposed to be the copy required 
by section 21 (4) of the Indian Registration 
Act, it transgresses the provisions of section 
62 of the Registration Rules. Inany case, 
the document should not have been admitted 
to registration. 

I called for and inspected the register 
of the Registration Office and examined the 
map attached to the book. It bears the 
signatures of all the executants, although 
the plaintiff denies his own signature. it 
ie, therefore, likely that the Sub Registrar 
by mistake retained the original and 


(£) 6 0. W. N. 856; 29 0. 651. 
(10) 180. 556; 9 Ind Dec. (N. s.) 872. 
(11) 5 Ind. Cas. 127; 140, W. N. 5%% 
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returned the copy to the parties. But as 
L have observed before, the document 
should not have been registered unless the 
copy was signed by all the applicants. 
I think that according to the principle 
laid down in the case of Jambu Parshad v. 
Muhammad Nawab Aftab Ali Khan (12), the 
registration is invalid in the present case. I 
think that the Civil Court has jurisdiction 
to make such a declaration. I accordingly 
find this point against the appellants. 

(3). The appellants’ Pleader con- 
tends that there being no issue on this 
question, the point cannot be considered. 
But the lower Court has considered the 
matter, and the point is covered by the 
frst issue fixed by the Munsif. No doubt, 
the issue as framed is wide, but it is not 
vague. The case of. coercion and undue 
influence is set up inthe plaint and denied in 
the written statement. The appellants bave, 
therefore, not been prejudiced by the lower 
Court not fixing a separate issue on the 
point. 

The case of coercion is not made ont. 
There ig no evidence that the complaint 
lodged by the defendant No. 1 was false 
and was thus an act forbidden by the In- 
dian Penal Code. As to the case of 
undue infiuence, the defendant No. l ap- 
pears to have been in a position to dominate 
the will of the plaintiff. The plaintiffs 
son-in-law was implicated as an accused. 
The said son-in-law was to have appeared 
in the B. A. examination in that year. 
He came on a casual visit to his father-in- 
law’s house and his being implicated in the 
criminal case was no doubt a cause for 
gore distress to the plaintiff. 1f theson- 
in-law had not been implicated, the plain- 
tiff would never have agreed to the com- 
promise. Then again the defendant No. i 
fled a petition and insisted on the personal 
attendance of the son-in-law.. The defend- 
ant No. 1 would not be satisfied by the 
appearance of the son-in-law through a 
Mukhtear, although the Magistrate proceeded 
in the frst instance under section 426 of 
the Indian Penal Code. All this must have 
weighed greatly on the plaintiff's mind, 


` (12) 28 Ind. Cas. 422; 190. W. N. 282; 18 A. L. J. 
' 190, 17 AM. L. T. 148; 21 0. L. J 218; 2 2. W. 277: 37 
A. 49; 28 M, L. J. 677; 17 Bom. L. R. 413; (1915) M. 
- W, N. 592; 424. A. 22 (P. CO). k 


And then, the defendants did not accept 
the draft compromise prepared on the 
plaintiff’s side. They insisted on their own 
draft in its entirety. They gave no 
quarter. The plaintiffs friends had no 
option but to urge the plaintiff to accept the 
defendants’ draft. Although the plaintiff has 
not produced his draft, it is clear that there 
must have been cohsiderable difference in 
the two drafts, otherwise the defendants 
would not have insisted with such tenacity 
upon the acceptance of their own 
draft. i 

It is, however, incumbent on the plaintiff 
to prove that the defendants obtained an 
unfair advantage over the plaintiff by the 
transaction. There is no doubt no detailed 
evidence on this point, but there is some evi- 
dence on theplaintiff’s side. The map attach- 
ed to the deed would go to show that the 
plaintiff has been put into a disadvantageous 
position. The plaintiff has been obliged to 
give up most of the valuable lands which 
were in his possession before, without an 


adequate or a fair compensation. The 
map would also show that roughly the 
plaintiff has been obliged to give 


up a large area. The oral evidence under 
the circumstances on the plaintiff’s side as 
to the unfairness of the transaction: is 
sufficient to shift the onus on the defend- 
ants, who have not adduced any evidence 
to discharge it. Besides it is apparent 
that the plaintiff took the earliest opportunity 
of repudiating the transaction. Had it been: 
afair one, the plaintiff would not have 
behaved himself in that way. J, therefore, 
think that the tranasotion is not binding 
on the plaintiff. As to the allegation that 
the compromise was acted upon, I have to 
observe that the defendants did not remove 
the eastern huts till after the registration 
was effected. The service of summons in 
this suit was effected on the eastern plinth. 
The defendants’ ‘witnesses have deposed 
contrary to the written statement. The 
plaintiff is § annas owner of -Madan Sing’s 
bavi and the fact of his cutting trees in 
that bari cannot be held to be an acceptance 
of the terms of the deed. 1, therefore 
think that there has been no acceptance 
on the part of- the plaintiff of the terms 
of the deed and thus it is quite ppen tọ 
him to bring this suit, : 
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1 have already observed that the plaintiff 
did not sign the map which is a part of 
the document itself. The defendants have 
adduced no evidence to show that the 
plaintiff actually signed the original map 
retained in the registration office. The 
deed including the map was written in 
duplicate, The defence evidence shows that 
all the parties signed “both the documents 
and both the maps at the same time and 
place, but the said evidence is false. The 
map in plaintiff's possession was filed in 
the Court below, and has also been filed 
here. There is no signature of any party 
in the said map. The allegation in the 
plaint that the deed was only partially 
executed thus seems to be true. Such a 
deed cannot, therefore, stand even if it 
is legally valid and duly registered. I 


find this point in favour of the re- 
pondent. 
(4) I think that the order of the lower 


Court as to costs is right. 

It is accordingly ordered that this 
appeal be dismissed with costs and in- 
terest at 6 per cent. per annum from this 
date till realization. The cross-appeal is 
also dismissed.” 

Babus Mohendra Nath Roy and Upendra 
Lal Roy, for the Appellants. 

Sir Rash Behary Ghose and Babu Satya 
Charan Sinha, for the Respondents. 


JUDGMENT. 


RICHARDSON, J.—This is an appeal from the 
judgment and ‘decree of the Subordinate 
Judge, Dacca, dated 19th April 1915, con- 
firming the decree of the Munsif of Munshi- 
ganj. 

The suit was brought by the plaintiff, 
Shashadhar Kumar Ghose, for the cancella- 
tion of an agreement dated the 22nd Magh 
1819 (4th February. 1918), It appears that 
the plaintiff and the defendants are co-owners 
of certain properties. Something occurred 
early in November 1912, which led the 
parties to fle complaints against each other 
in the Criminal Court. The agreement in 
question, which is an agreement for the parti- 
tion of the common properties, is expressed 
to have been made for the purpose of putting 
an end to all. disputes between the parties 
and forthe purpose of settling or compromis- 
ging the criminal cases which had been 


instituted and were still pending at the time. | 


The Courts below have concurred in setting 
aside the agreement on three grounds. 
They have held, firstly, that the agreement 
is opposed fo public policy as being an 
agreement to stifle criminal prosecutions 
and, therefore, void under section 23 of the 
Contrast Act; secondly, that the Registering 
Officer had no jurisdiction to register the 
agreement, and thirdly, that the agreement was 
obtained by the exercise of undue influence. 

There is room for considerable doubt as to 
the correctness of those conclusions. On the 
question of the agreement bsing opposed 
to public policy, the decision of this Court 
in Muhammad Ismail v. Samad Ali 
Bhuyan (13), and its bearing on the view of 
the law taken in the Courts below- would at 
least require consideration. On the question 
of registration again, I am quite unable 
to follow the reasoning of tbe those 
Courts and am satisfied in my own mind that 
they were wrong in supposing that the agree- 
ment was not validly and effectually regis- 
tered. It is unnecessary, however, to ex- 
amine these questions in detail because on 
the remaining question, the question of undue 
influence, while I doubt very much 
whether I should bave reached the same 
result on the merits, the merits are not open 
in second appealand the jurisdiction of this 
Court to interfere is limited. The learned 
Subordinate Judge, at any rate, seems tc have 
found that the implication of the plaintiff’s 
son-in-law in the criminal proceedings caus- 
ed the plaintiff much distress of mind and 
placed the defendant No. | in a position to 
dominate the plaintiff’s will, and further 
that the defendants obtained an unfair 
advantage over the plaintiff. I have cone 
sidered whether there is a sufficient finding 
that the defendants or any of them actually 
brought pressure to bear on the plaintiff. It 
appears that the plaintiff’s son-in-law was 
due to appear in the B. A. examination of 
the Calcutta University and that thedefendant 
No, 1 filed a petition in the oriminal case 
which he had instituted and in which the 
son-in-law wus an accused, objecting to the 
latter appearing through a Pleader and insist- 
ing upon his personal appearance. The 
Subordinate Judge lays stress upon that and 


upon the defendants refusing to consider any 


modification at all of the agreement which 


+ 
(13) 32 Ind, Cas, 227; 20 Ọ, W. N. 946. 
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they offered to the plaintiff. Aczsording to 
the Subordinate Judge they issued a sort of 
ultimatum, If the «ffer was not accepted in 
its entirety the criminal case would be pro- 
ceeded with. I do not know whether I should 
have taken the same view of the evidence. 
The case is one somewhat near the line. It 
bears a strong resemblance to the case of 
Gobardhan Des v. Jat Kishen Das (14). That 
oase was decided by the Allahabad High Court 
under the old section 16 of the Contract Act, 
but according to the commentators is still 
good law under the section a3 if now stands 
(Pollock and Mulla’s Contract Act, 2nd edi- 
tion, page 79). lt came before the Court as 
a first appeal and the merits were open. 
Here, as I have said, the merits are not open 
and I cannot say either’ that there is no find- 
ing that the plaintiff was subjected to 
pressure or that there is no evidence at all on 
which that finding or the finding that an 
unfair advantage was obtained can ba 
supported, That being sə, the present appeal 
fails, bat, in my opinion, the suis does not 
redound to the plaintiff’s credit. He and his 
son-in-law were acquitted in the criminal 
proceedings and though the plaintiff may 
have got the worst of the bargain, I have a 
strong impression that if the plaintiff had 
been a man of sensitive honesty the suit 
would not have been brought. I propose, 
therefore, that the appeal should be dismissed 
without costs. 
WaALUSLEY, J.—I agree. 
Appeal dismissed, 


(14) 22 A. 224 A. W. N, (1900) 5% 9 Ind. Dec. 
(N. 8.) 1180. 
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whether cumulative or substitutional for regular suit 
—-Civil Procedure Code (Act V of 1908), 8. 9. 

The rule that where a Statute creates a right and 
provides at the same time a remedy, that remedy 
and no other is available, has no application to a 
case where a right is not created by the Statute 
bat exists independently of it. [p. 223, col. 2.] 

The words “may appeal” in section 45 (1) of the 
Provincial Insolvency Act mean that a party 
aggrieved with an order may, if he thinks fit, prefor 
an appeal against it to.the High Court but is not 
bound to do so. jp. 221, cols. 1 & 2 | 

The words “shall be final” used in section 46 (1) of 
the Provincial Insolvency Act do not signify that 
the decision of the Insolvency Court cannot be 
impeached ina regular suit, but they simply 
emphasise that no second appeal lies against an 
appellate order of the District Judge. [p. 221, col. 2] 

Naginlal Chunilal v. Oficial Assignee, 12 Ind. Cas, 
391; 35 B. 473; 13 Bom. L. R. 900; Rassul Haji 
Cassum, In re, 9 Ind. Cas, 344; 13 Bom, L. R. 13 and 
Barlow yv. Cochrane,2 B. L. R. O. C. 56, relied on. 

Miller v. Barlow, 14 M. L. A. 209 at p, 222; 2 Sar. P, 
0. J. 727; 20 E. R. 765, followed. 

Ghasila v Wazira, 10 P. R. 1897; Sham Lal 
v. Bindo, 26 A. 594; 1 A. L J. 266; A. W. N. (1904) 
135 and Sharifa v. Munekhan, 25 B. 574; 3 Bom, L, 
R, 167, distinguished, 

A person whose property is claimed by another 
person has, under the common law, the right of 
instituting a suit against the latter to establish his 
title, and this remedy has not been extinguished 
by the Provincial Insolvency Act. So that where the 
Official Recsiver takas into his possession property 
as balonging to the insolvent, which a third party 
claims as his own, the latter can bring a suit against 
the Official Receiver in a Oivil Court to establish his 
right. [p. 221, col. 2; p. 222, col. 2.] 

Miscellaneous second appeal from the order 
of the Additional Judga, Amritsar, dated the 
9th December 1915. 

Mr. Tek Chand, for the Appellant, 

Mr. Muhammad Din, for the Respondents. 

JUDGMENT.—The facts of this case lie 
within the narrowest possible compass. One 
Azim Bakhsh was adjudged an insolvent and 
the Official Receiver took possession of his 
property including the houses in dispute. 
The plaintiffs thereupon claimed certain 
rights in the houses, but the Insolvency 
Court disallowed their claim. Being dis- 
satished with this order, they . brought a 
regular action to establish their interest in 
the property. The Trial Judge dismissed the 
suit on the ground that the plaintiffs hada 
right of appeal under section 46 of the Pro- 
vinoial Insolvency Act against the order of 
the Insolvency Court, and that the remedy by 
suit was barred. Upon appeal the Additional 
Judge came to the contrary conclusion, and 
remanded the oase for decision on the 


merits, 


cal - -= 
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The question for determination in this 
appeal as well as in the connected Civil 
Appeal No. 101 of 1916 (in which tbe 
Insolvency Court released the property, and 
the creditor of the insolvent brought the 
rêgular suit), is whether the remedy by way 
of appeal provided by the Provincial Insol- 
vency Act is cumulative or substitutional 
for a regular suit. Séction 46 of the said 
Act, which is invoked by both the parties in 
support of their respective contentions, is 
in the following terms :— 

“46 (1). Any person aggrieved by an 
order made in the exercise of insolvency 
jurisdiction by a Court subordinate to a 
District Court may appeal to the District 
Court, and the order of the District Court 
upon such appeal shali be final. 

Provided that the High Court, for the 
purpose of satisfying itself that an order 
made in any appeal decided by the District 
Court was according to law, may call for the 
oase and pass such order with respect thereto 
as itthinks fit. 

(2). Any person aggrieved by an order 
mada by the District Court under sections 
15, 16, 24, 26, 33, 37, 42, 43, sub section (2), 
or 44 otherwise than in appeal from an order 
made by a subordinte Court may appeal to 
the High Court: 

(3). Any person aggrieved by any other 
order made by a District Court otherwise 
than in appeal from an order made by a 
subordinate Court may appeal to the High 
Court by leave of the District Court cr of 
the High Court. 

(4). The periods of limitation for appeals 
to the District Court and to the High Court 
under this section shall be thirty days and 
ninety days respectively.” 

The District Judge, Khwaja Tusadduk 
Hussain, who decided the case which has 
led to Civil Appeal No 101 of 1916, consider- 
ed that the use of the words “may appeal” 
in the section showed “that a party ageriev- 
ed with the order may impeach it by 
appeal or otherwise if he has any other 
remedy provided by law. Had the Legisla- 
ture intended to confine the remedy to 
appeal only the word ‘shall’ would have 
been appropriately used asin old section 540, 
Civil Procedure Code.” This argument is, 
_ in our eopinion, wholly fallacious, and can- 
e not Le accepted. The obvious meaning of 
the aforesaid expression is that a party 
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aggrieved by a decision may, if he 


thinks fit, prefer an appeal to the High 
Court, but is not bound to doso. He 
has a right of appeal, which he may or 


may not exercise and it would be intolerable 
if the Legislature in conferring the right 
of appeal made it obligatory upon a person 
to avail himself of it, even when he regarded 
the decision as correct or, for some other 
reason, did not wish to take his case to the 
higher Court. The mere fact that he is not 
compelled to exercise the right of appeal 
to which he is entitled under the law does 
not lead to the conclusion that the remedy 
by a regular suit is open to him. 

Mr. Tek Chand, for the appellanton the 
othsr hand, places his reliance upon the 
words ‘shall be final” used in the Ist 
paragraph of the section, which words, he 
contends, afford an indication of the intention 
of the Legislature that the decision of the 
Insolvency Court cannot be impeached in a 
regular suit. It is to be observed that the word 
“final?” is conâned in iis operation to orders 
passed by the District Court upon appeal 
and does not find a place in the sub-sections 
dealing with the orders passed bythe High 
Court. There can be no manner of donbt that 
the intention of the Legislature in using 
the term “final” was to make it clear that 
no second appeal lay against an appellate 
There being 
no Court in India empowerd to hear an 
appeal from an order passed by the High 
Court on appeal, there was no necessity of 
providing expressly that such an order 
should be final; and indeed any such provi- 
sion would bave been wholly redundant. 
The contention urged on behalf of the appel- 
lant, if accepted, would lead to a reductio 
ad absurdum inasmuch as an action to con- 
test the order of the District Judge would 
be barred, but the same rule would not, so 
far as section 46 is concerned, apply to the 
order passed by the High Court. We are 
clear that the provisions of section 46 do 
not support the argument of the learned 
Pleader for the appellant. 

It is incontestable that a person, whose pro- 
perty 1s claimed by another person, has under 
the common law the right of instituting a 
suit against the latter to establish his title; 
and we do not think that the right of bring- 
ing a similar action against the Offisial 
Receiver, who is simply the representative of 
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the insolvent, has been taken away by the 
Legislature. Now, section 9, Civil Procedure 
Code, lays down in the clearest possible terms 
that the Courts shall have jurisdiction to try 
all suits of a Civil nature excepting suits 
of which their sogrisance is either expressly 
or impliedly barred. The Provincial Insol- 
vency Act contains no express provision 
precluding the Court from taking cognisance 
of a suit of this nature; and as regards the 
implied intention, the main argument 
addressed to us is that the aforesaid Act 
is, as the preamble shews, a consolidating 
Act, and that if was contemplated that all 
questions arising thereunder should be 
determined by the Insolvency Court and 
should not be made the subject of a regular 
suit. 


The question whether the provisions of an 
Act contain a necessary implication depriv- 
ing a person ofthe right of action must 
depend upon the language of the particular 


enactment, and it is impossible to Jay down. 


any hard and fast rule which would govern 
all cases. Now, in respect of the Guardians 
and Wards Act, a’ Full Bench of this Court 
in Ghasita v. Waztra (1), upon a considera- 
tion of the different sections of the Act, 
has ruled that a regular suit for the custcdy 
‘of a minor is not permissible after- the 
commencement of the -above. Act; and the 


same view has “beén taken by the Allahabad ` 


High Court in Sham Lal v. Bindo (2). The 
. Bombay High ‘Court has, however, adopted 
a different rule; vide Sharifa v. Munekhan 
(3). Can we say that there are provisions 
in the Provincial Insolyency Act which 
necessarily lead to the inference that the 
right of a person to institute a suit to protect 
his property has boen taken away, and that 
he is bound.to have recourse to the Insolvency 
Court? The fact that the Act consolidates 
the law relating to matters properly falling 
within the cognisance of the Insolvency 
Court does not necessarily conflict with the 
right of a person to bring an action to 
establish his title to the property which, 
` according to him, has been wrongly claimed 
er seized by the Official Receiver. On the 
other hand we find that section 39, sub-section 
(5) of the Act, contains a provision to the 


1) 10 P. R. 1897. 
(2) 26 A. 5M; 1 A. L. J. 266; A. W. N. (1904) 185. 
(2) 25 B. 874; 8 Bom. L, R. 167. 
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effect that no suit for a dividend shall lie 
against the Receiver; and it seems to us that 
if the Legislature had intended to preclude 
the. ordinary Court from adjudicating upon 
a dispute between the Official Receiver and 
an outsider relating to property, it could 
have easily manifested its intention by insert- 
ing a similar provision, 

The learned Pleadets on both sides express 
their inability to cite any case under the 
Provincial Insolvency Act dealing with the 
But the principle enunciat- 
ed in Naginlal Chunilal v. Oficial Assignee 
(4), a case decided under the Presidency 
Towns Insolvency Act, ILI of 1909, is, in our 
opinion applicable here. The learned Judges 
of the Division Bench, after considering, 
inter alia, the relevant sections of that Act, 
arrived at the conclusion that the common 
law remejly by suit had not been extinguished 
by the Act, and that where the Official As- 
signee takes into his possession property as 
belonging to the insolvent, which a third 
party claims as his own, the latter can 
bring a suit against the Official Assignee in 
a Civil Court to establish hig right. And 
the same rule has been laid down ina Single 
Bench of the same Court in Rassul Hafi 
Cassum, In re (5), The learned Judge, in 
adjudicating upon the motion by certain 
claimants to the property seized by the Official 
Assignee. as-belonging to the insolvent, made 
the following pertinent observations:— 


“For in all essential respects the case 
laid before me by this motion is in effect 
the same as the case of a party who seeks 
to have an attachment raised. In those 
circumstances the Court deals with the 
objection summarily, and if as a result it is 
prima facie satisfied that the attached: pro- 
perty was not at the time of the attach- 
ment in the possession of, and did not belong 
to, the judgment-debtor, it removes the at- 
tachment and leaves the creditor to establish 
his right, if any, by a regular suit. So 
here ifthe Court were summarily satisfied 
that the property now in dispute was, when 
seized, inthe possession of, and did belong to, 
the claimants, it appears to me that it ought 
to order the Official Assignee to restore that 
property to them, and, if so advised, to 
pursue it by means ofa regular suit. I think 


(4) 12 Ind. @as. 391; 35 B. 473; 18 Bom. L. R. 900e 
(5) 9 Ind, Cas. 344; 13 Bom, L. R. 18. 
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there can be no doubt that motions of this 
kind have not infrequently been _ brought 
in the Insolvency Court, although there is no 
recorded case to which my attention has 
Leen drawn, and in which all the arguments 
for and against this procedure | have been 
considered and adjudicated upon.” 

Further, we find that in a case under tha 
Indian Insolvents Act, ‘which Act has now 
been replaced by the Presidency Tcwn In- 
solvency Act, a Division Bench of the Calcutta 
High Court (Sir Barnes Peacock and Mr. 
Justice Markby) held that an order passed by 
the Insolvency Court did not prevent the 
owner of the property which was the subject 
of the order from saing the Assginee to estab- 
lish his right to it; viđe, Barlow v. Cochrane 
(6), Upon appeal to the Privy Council 
against the decree of the High Gourt allowing 
the plaintiff's claim, the point was again raised 
by the defendants’ Counsel, as appsars from 
the following extracts from the arguments 
given at page 222 of 14 Moore’s Indian Appeals 
[ Miller v. Barlow (7) ]:—“The order of the In- 
solvent Court, pronounced on the 16th May 
1867, not having been appealed against, hound 
the appellant as to the matterdecided therein, 
and he had no ‘right to sue...but having 
submitted to the jurisdiction of the Insolvent 


Court, he should have preferred his claim. 


there.” The judgment of their Lordships 
does not contain any expression of opinion 
upon the matter, bnt the fact that the decree 
of the High Court in favour of the plaintiff 
was upheld clearly, shows that the objection 
must have been overruled, otherwise the Privy 
Council would have accepted the appeal and 
dismissed the suit. 


Neither the judgment of the Privy Council 
nor that of the Calentta High Court, nor again 
the one pronounced by the Bombay High 
Court and reported in Indian Cases was 
cited at the Bar; but this fact is clearly no 
justification for ignoring the rulings which 
have an important bearing upon the point 
before us. lt is accordingly clear that the 
law obtaining in the Presidency Towns does 
not prohibit an action to establish title to the 
property claimed as belonging to the insolvent; 
and there is no cogent reason for holding that 
the Provincial Insolvency Act has madé a 
departure from this rule, In the face of these 

(6) 2 BSL. R.O. 0. 56. 


e (7) 14 M.I. A. 209 at p. 222; 2 Sar, P, J. 727; 20 E, 
R. 765. 
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judgments we consider if unnecessary to 
discuss the argument derived by way of 
analogy from the provisions of the Land Ac- 
quisition Act or the Punjab Municipal Act, or 
from the decisions based upon those Acts. We 
fully accept the principle enunciated in Rama 
Chandra v. Secretary of State (8) and cited 
with approval in Municipal Oommities, Ambala 
v. Mohender Singh (9), that where a Statute 
creates a right and provides at the same time 
a remedy, that remedy and no other is avail- 
able. But that rule has absolutely no applica- 
tion to a case where, as in the suit before us, 
the right was not created by the Act, but 
existed independently ofit. Section 41 of the 
Indian Evidence Act cited by the appellant’s 
Pleader enumerates the various judgments, 
which are to be treated as judgments in 
rem, and provides that they are conclusive 
not only against the parties, but against the 
whole world. The section has obviously no 
bearing upon the matter in issue. 

For the foregoing reasons we hold that 
the plaintiff’s remedy to establish his title 
in a regular suit has not been either expressly 
or impliedly taken away by any Statute. We 
accordingly affirm the decision of the lower 
Appellate Court and dismiss the appeal with 
costs, 

Appeal dismissed. 


(8) 12 M. 105; 13 Ind, Jur, 50; 4 Ind. Dec. (N. s.) 
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(9) 9 Ind. Cas, 1000; 88 P. R. 1911; 118 P. L. R, 
1911; 97 P. W. R. 1911. 


MADRAS HIGH COURT 
Letters Patent Appear No. 115 or 1916, 
December 4, 1916. 
Present:—Justice Sir William Ayling, KT, 

and Mr. Justice Seshagiri Aiyar, 

RANGASAMI UDAYAN— 

DEFENDANT No, 4— APPELLANT 

TETSUS 
MANICKAM PILLAI—-PGLAINTIEE-— 
RESPONDENT. 

Civil Procedure Code (Act V of 1808), O. VIL, rv 
1 to10, O. IX,rr.6(1) (a), (7), 13— Omission of 


defendant to file written statement—Declaration of 
ex parte, validity of. 

A defendant in a suit appeared in person on 4th 
September 1915; he was then ordered t@file a written 
statement and given time till 21st September 19165; 
on the latter date, he appeared and asked for further 
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time, The request was refused, and he was declared 
ex parte: 

Held, per Ayling, J. (Seshagiri Aiyar, J., dissenting), 
that the order declaring the defendant ex parle was 
not ultra vires. [p. 225, col. 2.] 

Per Ayling, J.—The rules in Order VIILE of the 
Civil Procedure Code, intervening between rules I and 
5, are all directed to making olear what should be 
contained in a written statement referred to in rule 
1. They are really of the nature of explanations to 
rule 1. Rule 10 of Order VIIL relates back to rule 1 as 
well as to rule 9. [p. 225, cols. 1 & 2.] 

Per Seshagiri Aiyar, J., (dissonting.)-~A party should 
not be declared ex par te when he appears in person, 
i his defence may be struck out. [p 228, col. 
2, 
` Chunni Lai v. Chamman Lal, 7 A. 159; A. W.N. 
(1884) 313; 4 Ind. Dec. (x, s.) 352, 

The omission to make a provision in rule 13 of 
Order IX, regarding the non-filing of a written state- 
ment, isa clear indication ‘that a declaration of ex 
pa:tecan be made only for the non-appearance of a 
party. [p. 226, col. 2.] 


The words “from whom a written statement is. 


` required” in rule 9 of Order VIII, cannot be read as 
referring back to rule 1. A whole mass of matter 
intervenes between the two rules and it would be 
doing violence to the language to read those words 
as referring to rule 1. Rule 10 cannot be connected with 
rule 1 of Order VIII. {p. 227, col. 1.] 

Sivarajadhani Ninlakantham Pillay v. Kuppagantulu 
Ramiah Pantulu, 2M. H. O. R. 311; Shahzada Pakuktar 
vy. Jakriram Bhokath, 11 W. R. 5; Raghapa v. 
Farapa, 1 B 217; 3 Ind, Dec, (N. s.) 145and Ross g 
Co. v. Scriven, 34 Ind. Cas. 285; 20 0. W. N., 
43 O. 1C01, followed, 


Appeal, under clause 15 of the Deiter 
Patent, againstthe judementof Mr. Justice 
Coutts-Trotter, in Oivil Revision Petition 
No. 1881 of 1915, preferred against the order 
of the Court of the District Munsif. Tiru- 
koilur, in Original Suit No. 480 of 1915. 

Mr. O. t admenubha Iyengar, for the Appel- 
lant. 

Mr, N. Chandrasekara Iyer, Amicus Ouriæ. 


JUDGMENT. 


AYLING, J.— Appellant before us was the 
Ath defendant in Original Suit No. 420 of 
1915 on the file of the District Munsif of 
Tirukoilur. He received notice of suit and 
appeared in person on the 4th September 
1915. He was then ordered under Order VITIT, 
rule 1 of the Civil Procedure Code, to file a 
written statement and at his own request was 
allowed time till 2lst September 1915 to do 
so, Heagainappeared on the latter date, 
and apparently asked for further time but as 
the reasons he gave were insufficient in the 
opinion of the District Munsif, this request 
was refused. As he did not file the written 
statement on the 21st September 1915, as 
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required, an order was passed on that date 
declaring, him ea parte. 

On the 12th October 1915, he applied 

under Order IX, rule 7, to have the ex parte 
order set aside: but this application was dis- 
missed. 
‘ He then presented a revision petition to 
this Court against the order dated 21st 
September 1915, which was dismissed by 
Coutts Trotter, J., on the 10th March 1916. 
Against the latter order, he prefers the 
present Letters Patent’.Appeal. 

Respondent was not represented; but at 
our request Mr. Chandrasekara -Iyer was 
good enough to argue the case for him as 
amicus curte. 

The sole question for disposal is whether 
the Munsif’s order, dated 2lst September 
1915, declaring appellant ex parie for failure 
to file a written statement as required is 
ultra vires, 

The only provision of law specifically 
empowering a Court to proceed ex parte is 
Order 1X, rule6 (1) (a), and this is contin- 
gent on the defendant failing to appear. 
It does not apply to a case in which a 
defendant appears but fails to file a written 
statement. Appellant’s Vakil contends that 
there is nothing in the Code  penalising 
disobedience to un order under Order YIII, 
rule J; and that the Court can-only pro- 
ceed under Order X, and examine the 
defendant orally, recording: his admissions 
and denials. Mr. Chandrasekara Iyer, on 
the other hand, relies on Order VIII, rule 
10, as impliedly conferring the power to 
declare a defendant ex parte. 

Assuming the last mentioned rule to 
apply, I think it would authorise an er 
parte declaration. lt runs thus: “Where 
any party from whom a written statement 
is so required fails to present the same 
within the time fixed by the Court, the 
Court may pronounce judgment against him 
or make such order in relation to the suit 
as it thinks fit.” 

To summarily pronounce judgment against 
a party without considering evidence (which 
the Court is specifically empowered to do 
under the first part of the rule) is the 
most drastic measure conceivable; and the 
power in the alternative to pass any other 
order it thinks ft must include the power 
to make any less severe order. It would 
be a less severe order to defer passing 
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judgment until the evidence of the other 
side had been recorded and considered. 
This is what an ex parte declaration amounts 
to; and it by no means necessarily involves 
judgment against the person declared ex parte. 

The difficulty is in deciding whether rule 10 
only applies to a failure to comply with a re- 
quirement under rule 9; or whether it also 
covers failure to presenta written statement 
required under rule 1. The word “so” 
is certainly ambiguous. Appellant relies on 
the close juxta position of the two rules and 
argues that the words “so required” in 
rule 10 can only relate to a requisition 
under rule 9; otherwise instead of “so re- 
quired” the words used would be ‘required 
under this Order.” 

On the other hand 


if this were the 


intention of the Legislature, there is no 
object in making a separate rule. The penal 
clause would more suitably and con- 


veniently form part of rule 9 (cf. Order 
X, rule 4). It would moreover be strange 
for the Legislature to penalise so heavily 
the failure to present an additional written 
statement, when required, and to leave 
unpunishable the failure to present a written 
statement when required at the outset of 
the case: cf., also the case to provide penal 
clauses in Order X, rule 4, Order XI, 
rule 21, and Order XVI, mle 20, I do 
not ‘think that the provisions of Order X 
alford an adequate explanation, This order 
merely ensures that the material averments 
of parties shall, somehow or ‘other, be 
placed on record at the outset of the trial. 
The Court may take them down from the 
mouths of the parties but it also may, 
as empowered by Order VIII, rule 1, require 
the defendant to put his case in writing. 
And where the Legislature empowers a Court 
to require a party to do a certain thing, 
it ig most unlikely that it delibsrately 
inteuded to leave that Court without power 
io enforce obedience by penalty for dis- 
chedience. In fact, the omission of a penalty 
for disobedience to the requisition under 
this rule could, in my opinion, only be 
explained on the ground of oversight, an 
explanation which, unless compelled to, we 
should be slow to adopt. i 


.And I do not thiuk on a careful consider- 
ation of Order YILI that any such conclusion 
«i3 jastiied. The rales in the Order in- 
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tervening between rules 1 and 9 are all 
directed to making clear what should be 
contained in the fitten statement referred 
to in the former. They are really of 
the nature of explanations to rule 1 and 
might not inappropriately appear as part 
of it, If they did and if rules 9 and 
10 stood numbered as rules 2 and 3, it 
would, I think, be hard to contend that 
rule 3 applied only to rule 2 and not 
to rule l. 

It is curious that a point of this nature 
should not long ago have been covered 
by authority; but the only case quoted 
to us is that reported as Sivarajadhani 
Nilakantham Pillay v, Kuppagantulu Ramiah 
Pontulu (1), in which it was held that 
failure to file a written statement did 
not justify the trial of a case ex-parte. The 
Code in force at the date of this decision 
(Act VIIL of 1859), however, contained 
no provision analogous to Order VIII, rule 
10: nor did it @mpower the Court to 
require the presentation of a written 
statement. In my opinion, rule 10 of Order 
VIII relates back to rule 1 as well as 
to rule 9; and that the District Munsif’s 
order was not wlira vires. 

In my opinion, there is no ground for 
interference and the Letters Patent Appeal 
should be dismissed. | 

SESHAGIRI AIYAR, J.—I regret very much 
I am not able to agree with my learned 
colleague. The facts have been fully stated 
in his judgment: but for the fact that an 
important principle relating to processual 
law is involved, I would not have oon- 
sidered if necessary to differ from Mr. 
Justice Ayling’s judgment, 


In my opinion, the District Munsif 
acted illegally in the exercise of his juris- 
diction in declaring the appellant ex parte. 
I accept the Munsif’s statement that he 
asked the appellant to file a written state- 
ment on the 4th September 1915 when he 
appeared in person. I do not think the 
failure to file the written statenient entitled 
the District Munsif to declare the appel- 
lant ex parte. It is admitted that he was present 
on the adjournéd date. Tt sounds incongru- 
ous that a defendant who appears in 
persou should be declared ex parte (see 


(1) 2 M. H, C. R. ali, . 
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Chunnt Lal. v. Chamman Dal (2)], I can 
understand the Court declaring that his 
defence should be struck out, and that 
he is disentitled from filing “any written 
statement in future. From my limited 
experience of the work on the original 
side, I know that cases in which defendants 
fail to file their written statements in 
time are placed in the Undefénded Board. 
I speak with some hesitation, but I do 
not think that a defendant who appears 
but does not file his written statement 
would be declared ea parte on the original 
side. The difference between declaring a 
defendant ex parte and placing the case 
in the Undefended Board. seems to be 
this. A defendant declared ex parte has no 
right of audience, until the order is set 
aside, whereas a person whose written 
statement has not been received would 
have an opportunity of cross-examining the 
plaintiff and his witnesses and of showing 
that the plaintiff has not proved“ his case, 
although he may be debarred from proving 
his defence, To take a concrete instance, 
the defence to a money olaim may be, 
that it is barred by the rule of res judicata. 
A defendant whose written statement is 
not accepted would not be allowed to 
produce evidence to prove this defence: 
but he could, by cross-examination of the 
plaintiff and his witnesses, show that the 
plaintiff is not “entitled to the amount 
he claims, Take another instante; to a suit 
in ejectment based on title ‘the defence 
of adverse possession may be the answer. 
For failure to file his written statement 
in time, the defendant may be precluded 
from adducing evidence to prove this: but, 
if he appears, he would be permitted to 
show that the plaintiff has no title. Thus 
the difference between declaring a defendant 
ee parte and refusing to accept his written 
statement thereby striking out his defence 
is a anbstantial one. in my opinion, the 
defendant to whom time has been given 
to file his written statement and who 
fails to tender it in time, but who still 
appears in person should not be subjected 
to the disqualification of being declared 
ex parte, 

An examination of the Orders and rules 


(2) T.A. 169; A. W, N. (1884) 313; 4 Ind. Dec. 
(N. 8.) 352, š 
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of the Code of Civil Procedure seems to 
bear out this view. Order IX, rule 6 (a), 
makes it a condition precedent to the 
declaration ofeg parte that “the plaintiff 
appears and the defendant does not appear.” 


‘Rule 11 of the same Order contemplates 


that when some of the defendants appear 
and others do not, “the, Court at the time 
of pronouncing judgment shill make such 
an order as it thinks fit with respect to 
the defendants who donot appear.” Ap- 
parently under this rule, so longas all the 
defendants are not ez parte, the defendant 
who was absent at an earlier stage can 
take part in the hearing at a subequent 
stage. Rule 13 appears to me to be fairly 
conclusive of the question. This rule 
enjoins on the Court to set aside the 
eat parte order if the defendant satisfies the 
Court “that be was prevented by any 
sufficient cause from appearing.” The 
appearance certainly includes personal 
appearance. The import, of the rule is 
that the defendant could be declared ex 
garte for his non-appearance, and not for 
failure to file a writtén statement. If 
failure to file a written statement is a 
good canse for declaring a defendant ex 
parte, the rule should have provided 
for. reasons being shown for failure to file 
the written statement in time. The absence 
very significant. 
My conclusion is that a declaration of ex 
parte can only be made for non-appearance 
of the party. 


1 shall go back a little and examine 
Order VIII. Rule 1 of that Order is a 
considerable improvement upon section 110 
of the Code of 1882. Under that section, 
the written statement could have been 
tendered af any time; and there was no 
provision enabling the Court to call for 
one. Rule 1 supplies that deficiency; but 
no penalty is imposed for not filing the 
written statement called for. Rule 9 relates 
to statements after the filing of the first 
written statement. Very often the Court 
may ask the plaintiff to file a statement 
in answer to some specific allegations made 
in the defendant’s written statement; or it 
may be that at the suggestion of the 
plaintiff or after discovery and inspection, 
the Court considers that the defgndant 
should file a further statement. Rule 9 
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enables the Court to get from the parties 
statements of the above description. Rule 
_10 prescribes the penalty for failure to 
comply with such a request. Even if I 
am prepared to read this ruleas enabling 
the Court to declare a defendant ex parte, 
I am unable to hold that the words “from 
whom a writien statement is so required’ 4 as 
referring back to rule 1. A whole mass 
of matter intervenes between the two rules, 
and I consider it would be doing violence 
to grammar to read the words I have 
italicised as referring to rule 1. It may 
be a case of omission or not, I am unable 
to connect rule 10 with rule 1. Order 
A, rule 4, and Order XVI, rule 20, provide 
for the contumacious conduct of a defendant 
who appears. The declaration of ex parte is 
not among the penalties. 

Therefore, apart from any decisions, I 
am of opinion that the order declaring the 
aprenent ea parte was passed without jurisdic- 
ion, 


Stvarajadhani Nilakantham Pillay v. Kup- 
pagantulu Ramiah Pantulu (1) directly and 
Shahzada Pakaktar v. Jakriram Bhokath (3) 
and Raghapa v. Parapa (4) by implication 
support this view. 

I may also say that the exercise of the 
discretion by the District Munsif seems to 
have been very arbitrary, althongh that 
would not furnish a ground for interference 
under section 115. There was only one 
adjournment given and on this date, time 
was granted to other defendants to file their 
written statements. Therefore there was no 
object to be gained by debarring the ap- 
pellant alone for defending the suit. Re- 
ference may be made to the observations 
of the learned Judges in Ross and Oo. v. 
Scriven (5), which contains very salutary 
cautions about declaring a defendant ez parte, 


Before closing the judgment, I must 
express my indebtedness to Mr. Chandrasekara 
Iyer for having ably argued the case on 
behalf of the counter-petitioner who was 
not represented before us. 

I would, therefore, reverse the order of 
the District Munsif declaring the appellant 
ea parte and I remand the case to him for 
disposal according to law. 

(3) 11 W. R. 5, 

(4) 1 B. 217; 1 Ind. Deo. (N. 8.) 145. 
© (5) 34 Ind. Cas, 235; 20 O. W, N. 1192; 48 O. 1001, 


Br ras Court —Às a result, the Letters 
Patent Appeal is dismissed. 
Appeal dismissed. 


¥.R.P. 


PATNA HIGH COURT. 
Seconp Civiu APPBAL No. 941 or 1916. 
April 16, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Jwala Prasad. 
SURAJ DEO NARAIN MISSRA— 
Piaintive-—APPELLANT 
versus 


SARJUG PRASAD MISSRA AND OTAERS— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, r. 4 
—Guardian ad litem, appointment of— Adverse interest 
— Consent of guardian—Minor, decree against—Suit to 
set aside decree —Prejudice to minor—Proof,. 

The mere omission to obtain the consent of the 
person whom it is proposed to appoint guardian 
ad litemot a minor is not fatal to the proceeding. 
It must be shown that the minor was prejudiced by 
the defect. [p. 228, col. 2.] 

A minor when he comes of age can attack a decree 
obtained against him during his minority upon the 
ground that the person who represented him in the 
litigation had an adverse interest, but he must show 
that in that particular case that particular person 
had in fact a particular adverse interest. He cannot 
be allowed to succeed on mere surmise. [p. 228, col. 2. ] 

Where §., a minor, was sued on a mortgage-bond 
executed on his behalf by his mother for legal neces- 
sity and benefit of the minor, and the mother, who was 
also the certificated guardian of the person and pro- 
perty of the minor, was appointed his guardian ad 
litem, but she failed to appear in the suit though 
notice was served upon her, and a decree was passed 
against the minor: 

Heid, that the decree could not be set aside merely 
on the ground that the mother’s consent to act as 
guardian ad litem was not obtained, when it was prov- 
ed that the minor was in-no way prejudiced by the 
procedure adopted. [p. 228, col. 2.] 


Appeal against a decision of the District 
Judge, Durbhanga, dated the 24th May 1916, 
reveraing that of the Subordinate Judge, 
Durbhanga. 

FACTS.—-The mother of the appellant, 
during his minority, executed on his behalfa 
mortgage-bond in favour of the respondents, in 
order to pay off the debts due from his father 
for recovery of which a suit was going to 
be instituted and to defray certain necessary 
expenses of the minor. The mortgagee sued 
the minor on the mortgage-bond and uominat-° 
ed his mother, who had also been appointed 
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guardian of his person and property by the 
District Judge, as guardian od litem. The 
usual notices were served on the minor 
and the proposed guardian, but no appearance 
was made. The Court duly recorded an 
order appointing the mother as guardian 
ad litem and passed an ex parte decree against 
the minor. The mother later on tried to 
have the ea parte decree set aside under Order 
IX, rule 13, Civil Procedure Code, and 
also to have the sale held in execution of 
the mortgage decree quashed on the grounds 
of material irregularity and substantial 
loss, but without success. The minor on 
attaining majority sned to have the decree 
set asideon the ground of fraud, and also 
on the ground that he was not properly 
represented in the suit inasmuch as express 
consent of his mother was not taken, and 
that the mother baving executed the bond 
her interest was adverse and she was not 
a proper person to ke appointed as guardian. 

Messrs. Saroshi Charan Mitter and Murari 
Frasad, for the Appellant. 


Messrs. Batdyanath Narayan Sinha and 
Harnarayan Prasad, for the Respondents. 


JUDGMENT. 


CHAPMAN, J.—This appeal arises out of a 
suit to set aside a decree on the ground 
of. fraud. The decree had been obtained 
against the plaintiff doring his minority. 
For the purposes.of the suit which resulted 
in the decree the plaintifi’s mother had 
been appointed as guardian, his mother 
being at the time appointed as guardian 
of his person and property by the District 
Judge. The suit bas been dismissed in both 
Courts. 


It has been found that the bond was 
executed by the mother on behalf of the 
plaintiff for necessity, that the plaintiff has 
benefited by the money, and that his mother 
executed the bond with full kriowledge of 
its contents. We are asked to interfere in 
second appeal upon the ground that before 
tha order appointing the mother as guardian 
her consent was not obtained. What hap- 
pened was that notice was served upon the 
mother in accordance with the Code of Civil 
Procedure and she raised no objection to 
appear for the minor as his guardian. 
Having regard to the fact that she had 
executed the’ bond with full knowledge and 


for legal necessity it is uot surprising that 
she did not appear in the actual suit, but 
she did appear in the execution proceeding 
and she did appear on behalt of the minor 
in an application for revising the suit. I 
am of opinion that the mere omission to 
obtain the consent of the person whom it 
is proposed to appoint asthe guardian is 
not a defect which is necessarily fatal to 
the proceedirg. The Privy Council bave 
more than once pointed out that a defect 
in complying with the rule laid down upon 
the subject of appointing guardians is not 
necessarily fatal to the proceeding. It must 
be shown that the minor was prejudiced 
by the defect. No doubt the Court will 
be jealous on behalf of the minor in such a 
case and the Court will be inclined to find 
that the minor is prejudiced. In the present 
case there appears to have been overwhelm- 
ing evidence that there was no sort of pre- 
judice whatever. 

It is then contended that.the mother had 
an adverse interest to the minor in the suit. 
The suggestion is that if some other 
unknown person had been appointed guardian, 
the minor might have instructed that un- 
known person that he should impugn the 
bona fides of his mother and suggest that his 
mother bad entered into a fraudulent, con- 
spiracy against him. That does not appear 
to me to ‘be a sound suggestion. No 
doubt when the mmor comes of age 
he can attack the decree obtained against 
him upon the ground that the person who 
represented him in the litigation had an 
adverse interest, but he must show that in 
that particular case that particular person 
had in facta particular adverse interest. He 
cannot be allowed to succeed upon mere 
surmise. In the present case the mother 
was the certificated guardian of the person 
and property of the minor, and there was in 
addition ample reason for holding that in 
fact she had no adverseinterest. The result 
is- that I would dismiss the appeal. 


JWALA PRASAD, J.—I agree. 


Appeal dismissed, 
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AMIR HAIDAR KHAN V. RAM DAT, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civin Appsat No. 234 or 1916. 
Mareh 12, 1917. 
Present:—~Mr. Lindsay, J. O. 

AMIR HAIDAR KHAN— 
DEFANDANT— APPELLANT 
Versus 


RAM DAT— PLAINTIFE— RESPONDENT. 
Limitation—Construction of document—-Bond aulho- 
rising suit on default of payment of yearly interest or of 
principal afler fied period —Suit for principal sum— 
Cause of action. 


Where an unregistered bond executed on the Ist 


of July 1906 provided that the borrower was to pay 
interest yearly and the principal sum was tobe paid 
within a period of six years and the general clause 
relating to what was to happen in case of default 
was, “dar surat wada khilafi mahajan mazkur ko 
ikhtiar hasil hat kijaidad mankula wa ghatr mankula 
se wasul kar len:” 

Held, that on the proper construction of these words, 
the plaintiff had a cause of action for a suit for the 
principal sum, if he brought it within three years 
from the date of the period fixed for payment, but 
that the suit for interest which had not been paid 
for more than three years was barred. [p. 280, col. 1.] 

Appeal against the decreeof the District 
Judge, Rae Bareli, dated the 7th April 1916, 
upholding that of the Subordinate Judge, Rae 
Bareli, dated the 4th January 1916. 

Mr. Aditya Prasad, for the Appellant. 

Mr, Ali Mohammad, for the Respond- 
ent. 

JUDGMENT,.—The 


principal question 


which arises for discussion in this second, 
The suit was . 


appeal is one of limitation. 
on a bond executed on the lst July 1906, 
the executant being the father of the 
defendant-appellant. The bond war executed 
in favour of the plaintiff-respondent’s father. 
The sum borrowed was Rs. 1,000, and the 
following provisions of the bond are material 
to the consideration of the question of 
limitation. It was provided in the first place 
that the borrower was to pay interest yearly 
at the rate of 2 annas per cent. per mensem, 
Another undertaking given by the borrower 
was thatthe principal sum was to be repaid 
within a period of six years. Then follows 
the general clause relating as to what was to 
happen in case of default. The words used 
are as follows: “Dar surat wada khilaft maha- 
jan mazkur ko ikhtiar hasil hai ki jaidad 
mankula wa ghair mankula se wasul kar len.” 
According to the interpretation which was 
put upon this clause by the Courts helow, the 
“words which indieate what as to f-llay in 
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case of default relate only to the latter 
covenant, namely, the covenant to pay the 
principal sum within six years from the date 
of the execution of the bond; and so both the 
Courts have held that the claim was within 
time and have decreed it in full, that is to say, 
for principal and interest, According to the 
argument which has been addressed to me on 
behalf of the defendant-appellant, the suit was 
beyond time altogether inasmuch as it is said 
that ona breach of either of the conditions 
mentioned in the bond the creditor was at 
liberty to bring a suit for the full money. It 
is proved, and indeed there can be no doubt, 
that there has been no payment of interest 
subsequent to the year 19:11 and consequently 
it must be taken that there has been a breach 
of the first covenant in the bond, namely, the 
covenant to pay interest year by year. If we 
adopt the argument put forward by the learn- 
ed Counsel for the appellant the whole suit, 
of course, is time-barred. A number of 
authorities has been cited to me. These, how- 
ever, relate for ihe most part to cases to 
which either Article 75 or Article 132 of the 
First Schedule to the Limitation Act 
applies. Iam dealing in the present case 
with a suit on a bond and I kave to try and 
construe the bond soasto ascertain the 
meaning of the parties. It is an unfortunate 
fact, but it has to be faced, that the language of 
the document is far fromelear; in other words, 
it is difficult to arrive at the interpretation as 
to what is meant by the words “wasul kar len:” 
do those words mean that the creditor was to 
be in a position to sue for the whole money? 
Or dothey merely mean that he was to be 
entitled incase of default of paymentof interest 
to sue for payment of interest only and incase 
of breach of the contract to pay the princi- 
pal sum within six years to sne for ths princi- 
pal only? The question is one of some nicety, 
but having carefully considered the language 
of the band it seems to methatit would be 
unreascnable in the present case to exclude 
the claim for the principal sam. Wehave a 
bond in which there are two covenants; the 
breach of either of those covenants would 
constitute what is described in the latter por- 
tion of the bond a “wada khilofi.” It seems 
to me that it may very well be argued that if, 
as in the present instance, the borrower has 
failed to pay up the principal spm within a 
period of six years from the date on which the 
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bond was executed, there has been a breach 
(wada khilafi) of the second covenant which 
gives the creditor a cause of action; and as 
the suit has been brought within three years 
from the date on which the principal sum was 
realizable the suit would to” that extent be 
within time. Of course on this construction 
the claim for interest must be excluded, in- 
asmuch as the breach of the contract to pay 
interest has taken place ata period much 
more remote than three years before the date of 
the suit. It would, I think, be unjust in the 
present case to dismiss the case in ita entirety 
and as the words are open to the construction 
which | put on them, namely, that the plaint- 
iff has a cause of action fora suit for the 
principal sum if he brings it within three 
years from the date of the period fixed for 
payment, I think he is entitled in the 
present case to a decree for the principal sum 
with proportionate costs. The only other 
point argued in the case was that the passing 
of consideration has not been established but 
l think this plea is untenable. Execution of 
thé deed having been proved, it was for the 
defendant to show that no consideration had 
passed. 

I allow the appealin part and give the 
plaintiff-respondent a decree for Rs. 1,000 
with proportionate costs in all three 
Courts, 

Appeal partly allowed, 


CALCUTTA HIGH COURT. 
=: . ÅPPEAL FROM OrDER No. 156 or 1914. 
OO, January 19, 1916. 
Present:—Mr. Justice Richardson and 
oa Mr. Justice Roe. 
‘GOBIND CHANDRA PAL AND OTHERS— 
‘-  JFecrer-HOLDERS— APPELLANTS 
versus 


KAILASH CHANDRA PAL— 


J UDGMENT-DEBTOR— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 

rr, 14, 15—Transfer of Property Act (IV of 1882), s. 99 

~Decree on security bond—Hwecution—Property 
charged, whether can be sold—Rateable contribution— 
Value of properties, determination of- Objection of law 
not pressed by party, whether can be given effect to— 
Pleadings. 

The respondent executed a seonrity bond in favour 
of the appellant by which some properties were made 
security forga certain sum. A money decree was 
obtained by the appellant on the bond which, though 
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it declared a lienon the properties mentioned in the 
bond, did not amount to & decree on the footing of a 
mortgage: 

Held, thatthe decree-holders could not bring the 
charged properties to sale in execution of the decree 
and that their only course was to institute a suit on 
the lien declared by the decree. [p. 282, col. 1.] 

The distinction between section 99 of the Transfer 
of Property Act and rule 14 of Order XXXIV, Civil 
Procedure Code, pointed out, [p, 281, col. 2.] 

Semble—Where several properties are made 
security for a debt, in order to determine the liability 
of each property to contribute rateably to the debt, 
the practice of the High Court is to take the valua- 
tion of the properties at the date of the instrument 
creating the security. [p. 231, col. 1.] 

An objection of positive law apparent on the face 
of the proceedings should be given effect to, even if 
it has not been pressed by the party in whose favour 
it would work. [p, 231, col, 2.] 


Appeal against the order of the Subordi- 
nate Judge, First Court; Dacea, dated the 21st 


. February 1914, 


Mr. N. Serkar and Babus Provash Chandra 
Mitter and Susil Madhab Mullick, for the Ap- 
pellants. 

Dr. Sarat Chandra Bysack and Babu Chundra 
Sekhar Sen, for the Respondent. 


JUDGMENT.—This appeal arises out of 
proceedings taken in execution of a decree 
dated the 25th April 1907. The appellants 
are the decree-holders and the respondent is 
the judgment-debtor, 

It appears that on the 27th April 1899, 
the respondent mortgaged thirty-seven pro- 
perties to Krishna Chandra Pal, the prede- 
cessor-in-interest of the appellants, as security 
for a sum of Rs, 22,000. Onthe same date 
the respondent executed in favour of the 
same person another instrument described 
as a security bond by which the same thirty- 
seven properties were made security fora sum 
of Rs. 25,000. 

Decrees were obtained on both instruments. 
The decree now under execution is the decree 
on the security bond. The decree on the 
mortgage is dated the 26th June 1908. 

The decree on the security bond has been 
printed. Itis a decree against the respond: 
ent personally for the sum of Rs. 55,000 
with interest and costs. A declaration is 
added that the appellants are entitled to a lien 
over the thirty-seven properties but a decree 
on the footing of a mortgage is expressly 
refused. The words are: * Plaintiffs’ lien 
to the properties mentioned in tha cecurity 
bond is declared, but the plaintiffs cannot 
get a decree for the sale of the said pro- 
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Perties...as properties mortgaged and...plaint- 
_iffs’ prayer to the above effect is rejected.” 
The decree, therefore; while it declares the 
existence of a lien, is a money decreeand can 
only be execnted as such.. No suit bas been 
brought on the lien. The decree was put in 
execution in '908, with the result that a sum 
of Rs. 11 was realized., Further attempts were 
made to execute it in 1910 and 19'2 but with- 
out success. 

In execution of the mortgage decree the 
appellants purchased some of the mortgaged 
properties, vz, Nos.16 and 17 in 1909 for 
Rs. 1,000, No. 15 in 1910 for Rs. 24,000 and 
Nos. l-6: in 1912 for Rs. 24,200. 

A fresh application for execution of the 
decree on the security bond was made on 
the llth December 1912. The respondent, 
by a petition dated tke 23rd June 1913, 
contended inter alia that he was entitled to 
rateable contribution “in respect of the debt 
due under that decree from the nine pro- 
perties purchased by the appellant in exe- 
cution of the mortgage decree and that 
execution conld only proceed for the balance. 
The appeal is from. the judgment of the 
learned Subordinate Judge in the Court below, 
dated the Zlat February 1914, giving effect 
to that contention in.the following terms :— 

“the nine properties purchased by the mort- 
gagees should rateably contribute to the debt 
under the decree obtained on the security 
bond.” By further .orders dated the 28th 
February and 7th March 1914, he direated 
that all the thirty-seven properties should 
be valued by a Commissioner and that the 
Commissioner should’ ascertain their present 
market value, their value at the date of the 
security bond and their value at the time 
some of the properties were sold. 
We.may remark incidentally that it was 
quite unnecessary to direct so many valu- 
ations. The practice of the Courts here i: 
to take the valuation at the date of the in- 
strument creating the security. However, 
proceedings were stayed by an order of this 
Court after the appeal was filed. 


At the first hearing the only question 
argued was whether the respondent was en- 
titled to claim rateable contribution in the 
execution department or whether such a claim 
should mot be made the subject of a separate 
suit. When we came, however, to examine 
the papers, it appeared to us that there 


was a more substantial question involved. 
The mode in which execution is now sought 
is by the sale of the thirty-seven properties 
over which a lien was declared by the decree 
itself and it seemed to us that the course 
suggested was within the prohibition 
enacted inrule 14 read with rule 15 of Order 
XAXIV of the Civil Procedure Code. Wo 
accordingly had the appeal argued on this 
point, with the result that we are confirmed 
in the view that the present proceedings 
are inherently defective and must prove 
infructuous. 


No doubt the objection, though it seems 
to have been mentioned in paragraph 14 
of the petition of obections above referred 
to was not pressed in the Court below and 
was not urged on the respondent’s behalf 
in this Court until we drew attention to 
it. Nevertheless the objection is one of 
positive law appirent on the face of the 
proceedings, and it cannot be ignored. 


The present case is on all fours with the 
case of Ohundra Nath Dey v. Burroda 
Shoondury Ghose‘ (1), which -was decided 
under section 99 of the Transfer of Property 
Act. Section 99 has, of course, been repealed 
and role 14 of Order XXXIV which has 
taken its place is not couched in precisely 
the same terms. The difference is that while 
section 99spoke o£“ any claim, whether arising 
under the mortgage or not,” rule l4 is limited 
to claims arising under the mortgage. But the 
decree now in question is clearly “a decree 
for the payment of money in satisfaction 
of a claim arising under” the lien which 
the decree declares or creates. For the 
present purpose, therefore, the two provisions 
are identical and  indistingnishable. The 
decree-holders cannot sell the properties 


“ charged except under a decree under which 


the chargee has had the opportunity to 
redeem the charge within a fixed period, 
The case we have cited is similar to the 
eases of Aubhoyessury Dabee v, Gourt Sunkur 
Panday (2) and Matangoni Dassee v. Chooney- 
money Dassee (3) reported in the same volume 
and so faras we are aware, the correctnass 
of these decisions has never been question- 
ed. 


(i) 22 ©. 813; 11 Ind. Dee, (x. s.) 53g. 
(2) 22 C. 859; 11 Ind, Des, es a) 568. 
(8) 22 0. 903; 11 Tnd, Dec, (N. s.) 598. 
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‘We may regret that the decree holders 
are confronted by this obstacle but it is 
clear they can obtain no benefit from the 
present proceedings. That being so, the con- 
troversy which led to the appeal loses all 
substance and we need express no opinion 
in regard to it. The decree-holders cannot 
bring the charged properties to sale in exe- 
cution of the decree of the 25th April 
1$07. Their only course is to institute a suit 
on the lien declared by that decree.. 

: The’ judgment: of the 21st February and 
the. order of 28th February’and 7th March 
1914 are set aside. : 

The case will be remitted to the Court 
‘below with the direction that the present 
application for execution be dismissed. 

Orders set aside. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiu AppeaL No. 232 or 1916, 
j March 7, 1917. 
Present:— Pandit Kanhaiya Lal, A. J. O. 


kad + 


RAM PARSHAD—-PLAIŃTIFE— ÅPPELLANT 


; VETEUS 
Musammat QADRO AND ANOTHER— 


DEFENDANTS-— RESPONDENTS. 
- Mortgage—Option of suit on failure to pay interest 
oron expiration of term fiwed for payment, effect of— 
Waiver, effect of-—Limitation, commencement of. 
-A.covenant empowering the mortgagee to sue 
for payment on the happening of a certain event or 
to wait till the period ‘originally fixed for payment 
has expired, gives him an option which cannot be 
taken away by Statute unless there is anything to 
show thatthe grant of such an option is illegal or 
forbidden by law. [p. 282, col. 2; p. 233, col. Lj 
The option is for the benefit of the mortgages and 
if he waives it, limitation cannot start running 
against him in spite of that waiver. [p. 233, col. 1.J 
A mortgage bond provided for payment of principal 
money with interest. in two years and contained o 
stipulation that if the interest was not regularly paid 


every month, the mortgagee shall beat liberty (ikhtiar 


hoga) either to sue for the unpaid interest or for the 
entire money due on the mortgage and further pro- 
vided thaton the expiry of the period fixed for re-pay- 
ment (ba surat ingizai wada) the mortgagee shall be 
at liberty to recover the entire money due to him by 
the sale of the mortgaged property: 

Held, that there being alternative contracts pro- 
vided for in the mortgage bond, it was open to the 
mortgagee to forego the one and sue to enforce the 


ta 


other. [p..282; eol. 2]. 0- o 
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Appeal against the decree of the Snb- 
ordinate Judge, Rae Bareli, dated the.22nd 
March 1916, reversing that of the Munsif; 
Rae Bareli, dated the 80th November 1915: , 

Mr, Ali Mohammad, for the Appellant. , 

Mr. Mumiaz Husain, for the Respondents, 


JUDGMENT .—The plaintiff-appellant sued 
in this case for the recovery of money — 
due on a registered mortgage bond, executed: 
in his favour by Musammai Qadro and her 
son, Tummi Khan, on the 18th July 1901. 
Tummi Khan died and was succeeded by his 
mother, Musammat Qadro, who is alive and a 
party to'the suit. The bond provided for the 
re payment of the principal money with in- 
terest at 2 per cent. per mensem in two years: 
and clause 2 of it contained a stipulation 
that if the interest was not paid regularly 
in every month ‘the mortgagee shall ba at 
liberty (ikhtiar hoga) either to sue for the 
unpaid interest or for the entire money due 
on the mortgage. In clause 5 there was a 
stipulation that on the expiry of the period 
fixed for repayment (ba surat ingizai wada) 
the mortgagee shall be at liberty to recover 
the entire money due to him by the sale of 
the mortgaged property and the other pro- 
perty of the mortgagors. 

It is admitted that nothing was paid by 
the mortgagors on account of the said 
mortgage. The snit was fled onthe 19th 
July 1915 and was decreed by the Court of 
First Instance. The Lower Appellate Court, 
however, dismissed it on the ground that 
the claim was barred by limitation. 


Article 132 of the Indian Limitation Act 
(1X of 1908) provides a limitation of twelve 
years fora suit to.enforce payment of money 
charged upon immoveable property from the 
date when the money sued for becomes due. 
lf the covenant referred to in clause 2 of the 
mortgage bond in suit is taken into con- 
sideration, the money fell due on the 18th 
August 1901 when the interest for the first 
month was not paid, and the claim would 
be barred by time. Bu if the condition 
referred to in clause 5 be considered, the 
limitation started ronning from the date 
when the period prescribed for the repay: 
ment of the mortgage money expired. Tleré 
were thus alternative contracts provided for 
in the. mortgage bond and it was* open to 
the mortgagee to forego the one and sue t 
erforce the other. A covenant empowering 
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the mortgagee to sue for payment earlier 
or to wait till the period originally fixed 
for payment has expired gives him an option 
which cannot be taken away by Statute, 


unless there is anything to show that 
the grant of such an option 18 
illegal or forbidden by law. The option 


is for the benefit of the mortgagee, and if 
he waives it the limitation cannot start 
running against him in spite of that waiver. 
In Durga v. Tota Ram (1) it was held that 
where a bond gave the plaintiff an option 
in express terms to wait till the expiry of the 
term originally fixed for repayment, 
whether the interest due on the bond was 
regularly paid or not, the claim of the 
plaintiff could not be regarded as barred 
by limitation, if he chose to stick to the 
longer term. In Juneswar Dass v. Mahabeer 
Singh (2), where a person engaged to repay 
the amount borrowed with interest on a 
day named and hypothecated certain lands 
by way of security with a condition that 
in the event of the said lands being sold 
in execution of a degraa before the date 
fixed for repayment, the mortgagee shall 
be at liberty at once to sue for the 
recovery of the debt; and before the term 
fixed for repayment expired, the mort- 
gaged lands were sold in execution of 
a decree obtained by another ereditor on a 
subsequent mortgage, their Lordships of 
the Privy Council, in „repelling the plea of 
limitation, observed: “Their Lordships must 
not be supposed, in coming to this decision, 
to give any countenance to the argument 


of Mr. Arathoon that this suit would 
have been barred if the limitation of 
six years under clause 16 had been 


applicable to it. They think, upon the con- 
struction of this bond, there would be 
good reason for holding that the cause 
of action arose within six years before the 
commencement of the suit.” In Bakhtawar 
Begam v. Husain? Khanam (8), where a mort- 
gage by way of conditiorial sale was aécom- 
panied by an agreement that the sale wonld be 


(1) 19 Ind. Cas. 738; 16 0. C. 45. 
(2) 10 168: 25 W. R. 84; 3 I. A. 1,3 Bar P, C. J. 
58r 8 Suth, P. C. J. 222; 1 Ind. Dec. (N. s.) 105 


(8) 28 fnd. Cas. 355; 18 C. W. N, 586; 26 M. L. J. 
e414; 12 A. L. J. 473; 36 A. 195; 19 C, L. J. 477; (1914) 
M. W. N. 411; 15 M, L, T, 889; 16 Bom. L. R. 344, i L. 
W. 813 (P.C.), 
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cancelled on payment of the amount of the 
consideration in nine years, their Lordships 
of the Privy Conncil observed that there 
was nothing- in Jaw to prevent the parties 
from making a provision that the mortgagor 
might discharge the debt within the specifi- 
ed period and take back the property, but 
such a provision should usually be to the 
advantage of the mortgagor. In Narna v. 
Ammani Amma (4) it was held that a 
hyphothecatee was not bound to take advant- 
age of a clause in his bond which in case of 
default in payment of interest, enabled him 
to demand the principal before its due 
date and that a suit restricted toa claim 
to recover the principal and interest at the 
rate originally agreed brought within twelve 
years from the date fixed for repayment 
of the principal, theugh beyond twelve years 
from the date of the first default in respect 
of interest, was not barred by limitation. 
The decision in Sheo Narain v. Ram Din (5) 
does not apply, because if was a case of an 
instalment bond governed by Article 75 
of the Indian Limitation Act. It is notice- 
able that Article 73 provides for waiver 
which has the effect of preventing limita- 


tion from running; but Article 132 cannot 


be said to exclude such waiver if the con- 
tract in express terms provides for it or 
prescribes an alternative. In Neftakaruppa 
Goundan v. Kumarasami CQoundan (6) effect 
was given to the privilege of the obligee 
to exercise the option and not to demand 
payment before the specified date. In 
Gaya Din v. Jhuman Lal (7) the learned 
Judges who decided that case were not 
unanimous, and the facts and circumstances 
of that case cannot be used asa guide to 
the construction of the document now in suit. 
Clause 2 of the bond provides an alternative 
and does not in any way restrict or qualify 
clause 5, if the alternative referred to in clanse 
2 is not chosen or is waived. 

The appeal is, therefore, allowed and the 
case remanded to the lower Appellate Court 
with a direction to re-admit the appeal under 
its original number and to dispose of it in 
the manner provided by law. The costs will 
abide the event, 


Appeal allawed; Case remanded, 
(4) 35 Ind. Cas, 418; 39 M. 981; 4 L. W. 77; 20 M, 
L. T. 176; (1916) 2 M. W. N. 125; 31 M. Jr J. 885. 
(5) 11 Ind. Cas. 526; 14 O. C. 129. 
(6) 22 M. 20; 8 M. L. J. 167: 8 Ind. Dec. (x. 8.) 16, 
(7) 28 Ind. Cas, 910; 37 A, 400; 13 A, L, J, 510, 
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* CALCUTTA HIGH COURT. 
Roe Nis: No. 973 or 1916. 

March 19, 1917. 
Present:——-Mr, Justice Richardson and 
Mr. Justice Walmsley. 

GOLJAN BIBI— PETITIONER 

| versus 
Sheikh NAFAR ALI AND ANOTHER-—- 
OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 10, 
cl. (2)—Appeal, dismissal of—Re-admission——Judge, 
power of—Limitation Act (IX of 1908), Art. 10B-—Ap- 
plication for re-admission, limitation for, 

A Judge has jurisdiction to re-admit an appeal 
dismissed by anorder undor clanse (2), rule 10, Order 
XLI, Civil Procedure Code. jp. 285, col. 1.] 

But an order re-admitting such an appoal without 
notice to the other side is not binding on it. [p. 
235, col. 1.] 

Even if Article 168 of the Limitation Act does not 
apply to an application for the restoration of an 
appeal dismissed under rule 10, Order XLI, Civil 
Procedure Code, such an application ought to be made 
within a reasonable time and ordinarily would be 
too late if made after thirty days from the date of 
dismissal. [p. 235, cols. 1 & 2.] 

Rule against the order of the District 
Judge, Dacca, dated the 2nd November 1916 
in Case No. 183 of 1916. 

FACTS of the case appear from the 
judgment. 4 

Babu Bimal Ohandra Das Gupta, for the 
Petitioner.-There is no provision in the 
Code of Civil Procedure for an application 
of such a nature as the one in the present 
oase. It was to invcke the inherent power 
of the Court which can entertain such an 
application in exercise of that inherent power. 
The first order made by the Court re- 
admitting the appeal was good and it bad 
no jurisdiction to make the second order 
on the same day. The Judge was functus 
oficio. As to inherent power of the Court, 
vide Balwant Singh v. Daulat Singh 
(1). The Judge is obviously wrong in 
saying that the application was time-barred. 
Article 168 of the Limitation Act does not 
apply. There is no want of prosecution” 
as provided for in Article 168, in this 
case.’ That Article applies to an order under 
Order XLI, rule 19. This case is not under 
that rule. This application was made to 
restore an appeal which had been dis- 
missed under rule 10, Order XLI. Order 
XXV deals with the furnishing of security. 


è 
(1) 8 A. 315; 13 1. A. 8%; 4 Sar, P., ©. J. 707; 4 Ind. 
Dec, (N. 9.) 1178, 
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Refers also to Ramhari Sahu vy. Madan 
Mohan Mitter (2). Though Futimunnissa 
v. Deokt Pershad (8) has overruled Ramhari 
Sahu v. Madan Mohan Mitter (2) it was on 
quite a different ground. The Judge exercis- 


` ed his discretion in the petitioner’s favour but 


vacated his order subsequently without any 
application on the other side. 

Babu Sures Chandra Talugdar, for the 
Opposite Party.—The Court had no option 


but to reject the application under 
Order XLI, rule 10, sub-clause (2). The 
period cf limitation is one month. Article 


i6S of the Limitation Act applies. Ram- 
hart Sahu v. Madan Mohan Mitter (2) does 
not apply, it speaks of non-compliance 
with High Court rules. Failure to pay 
costs amounts to non-prosecntion of the 
appeal. The opposite party had no notice 
whatsoever, so he is not bound-by the order 
of the Judge of the 2nd November 1916 
re-admitting the appeal. 

Babu Bimal Chandra Das Gupta, in reply.—~ 
As there was an exercise of jurisdiction 
by the Court, the subsequent order was 
erroneous. Without an application for review 
the Judge could not vacate his former order. 
Artisle 168 does not apply. 


JUDGMENT, 


RIOHARDScN, J.—This is a Rale calling 
on the opposite party to show cause why 
the order of the Officiating District Judge 
of Dacca, dated 2nd November 1916, should 
not be set aside. 


The order was made in the following 


circumstances, The petitioner filed an 
appeal in the District Judge’s Court on 
the 3lst May 1916. On the 4th 


July 1916 she was directed under rule 
10, Order XLI, to furnish security in 
the sum of Rs. 80 for the costs of the 
appeal and of the original suit. The time 
for furnishing security was more than 
once extended. On the 26th August 1916 
the Officiating District Judge refused to 
extend the time further and dismissed the 
appeal under clause (2) of Order XLI, 
rule 10. On the 2nd November 1916, the 
petitioner applied for the re-admission of 
the appeal. By the first of the two 


(2) 23 C. 339; 12 Ind. Dee, (N. 8.) 227. 
(4) 24 C. 350; 10. W. N. 21; 12 Ind. Dec. (N. 8) 
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orders made on that date, the Officiating 
District Judge directed that the appeal 
should be re-admitted if the amount 
of the security ordered were deposited 
in Court by the Sth November 1916. By 
the second order of the same date against 
which this Rule has been obtained, he rejected 
the application on the ground -that it had 
just come to his notice that the application 
was time-barred by more thana month. 

It is not disputed that the Judge had 
jurisdiction to re-admit the appeal after 
having dismissed it by an order under 
clause (2), rule 10, Order XLI. 

It is argued for the petitioner that 
inasmuch as the Officiating District 
Judge had jurisdiction in the exercise of 
his powers to re-admit the appeal by his 
first order of the 2nd November, he was 
functus officio and had no power to pass 
the second order of the same day. It 
is further argued for the petitioner that 
the Offisiating District Judge was wrong 
in deciding that the application was time- 
barred. Apparently the Officiating District 
Judge applied Article 168 of the Schedule 
of the Limitation Act. It is contended 
that that Article applies to an application 
made under rule 19, Order XLI, and has 
no application when an application is made 
to restore an appeal which has been dis- 
missed under rule 10. 

On the other hand, if is contended for 
the opposite party that both the firstand 
second orders of the 2nd November 1916 
were made by the Officiating District Judge 
without notice to them and that they are 
not bound by those orders. On the ques- 
tion of limitation, if is argued for the 
opposite party that the District ‘Judge is 
right in applying Article 168 of the 
Schedule of the Limitation Act. 


It seems to me that the contention of 
the opposite party that they are not 
bound by the order of the 2nd November 
1916 re-admitting the appeal should be 
accepted. That raises the question whether 
this Court ought to exercise its revisional 
jurisdiction ir the matter. 

In regard to the question of limitation 
even if Article 168 does not apply to an 
application for the restoration of an appeal 
dismissell under rule 10, Order XLI, it 
$s clear that such gn application onght 


was 
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to be made within a reasonable time; and 
by anology an application made after thirty 
days would ordinarily be an application 
unduly delayed 

The petitioner had had every opportun- 
ity of complying with the order for 
furnishing security and she did not apply 
to set aside the order dismissing the 
appeal till the 2nd November. As the 
Officiating District Judge has said, that 
more than thirty days beyond the 
period allowed by Article 168. Whether 
the Article applies or not, the petitioner 
did not, in my opinion, act with due 
diligence in the matter. We have come 
to the conclusion that this Court ought 
not to interfere in this case. 

In that view, the Rule should be dis- 
charged. We make no order as to costs. 
WALMSLEY, J.—-I agree thit” the 

should be discharged. 


Rule 


Rule discharged 


MADRAS HIGH COURT. 

Civit Revision Petition No. 924 or 1915. 
November 14, 1916. 
Present:—Mr. Justice Srinivasa Aiyangar. 
SOAR AYYANGAR—Pvtatntirr— 
PETITIONER 
VETSus 


SUBBARAYAR— DEFENDANT —— 


RESPONDENT. 

Contract Act (IX of 1872), s. 28—Promissory note 
—-Pannayal service, im lieu of interest—Public policy 
—Limitation Act (IX of 1908), Sch. I, Art. 68~-Bond, 
suit on—Condition, breach of ~ Limitation. 

The plaintiff lent a certain sum of money to the 
defendant, on condition that the latter should hand 
over three of his pannayals to work with plaintiff, 
that their services should be in lieu of interest on the 
money lentand that if the pannayals failed to do 


` satisfactory work, the money should become payable. 


The pannayals left plaintiff's service and the plaint- 
iff more than three years after brought a suit to 
recover the amount lent with interest: 

Held, (1) that the transaction amounted to a trans- 
fer of possession of human cattle and was opposed 
to public policy and the money was, therefore, not 
recoverable; a 236, col. 1.) 

(2) that the suit was barred by limitation as it was 
brought more than three years after the condition of 
the bond had been broken. [p. 286, col. 2.) 


Petition, under section 25 of eAcst IX of 
1887, praying the High Court to reyise the 
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order, dated the 10th July 1915, of the 
Court of the District Munsif, Tiruvalur, in 
Small Cause Suit No. 479 of 1915. 

Mr. V. Raghavachariar for Mr. N. 6. 
Rangaswamz Atyangar, for the Petitioner. 

Mr. R. Rangachariar, for the Respondent. 


JUDGMENT.—This is a curious case. 
The defendant borrowed Rs 40 from the 
plaintiff and pledged his farm servants, 
Karanapuram, his wife Veeri and his son 
Samudram, to the plaintiff on the 18th 
June 1699.- The bord Exhibit A ex- 
ecuted by the defendant to the plaintiff 
on that day recites that the defend- 
ant has handed over these people. The 
stipulation of the bond is that the plaintiff 
should take work from them in lieu of interest 
and if they failed to do satisfactory work, the 
defendant should pay the principal with 
interest at one per cent. per month. There is 
no other covenant to pay the debt. 

There canbe no doubt that the intention 
of the parties was tocreate a pledge of these 
persons as if they were cattle and the plaint- 
iff, frankly states that they were tha defend- 
ant’s bondsmen. Karanapurem died a few 
years after the pledge, and his wife Veeri did 
not work for the plaintiff afterwards. Samud- 
ram is said to have worked for the plaintiff till 
about a year before the suit, which was filed 
in April 1915. The plaintiff snes to recover 
the debt alleging his cause of action to be 
the failure of Samudram to work for him. 
The District Munsif dismissed the suit, hold- 
ing that the transaction was opposed to public 
policy and also that the action was barred 
by limitation. Jt is argued for the plaintiff 
that in substance the transaction amounts 
only to a loan of the services of the defend- 
dant’s servyants—they need nct do any 
service unless they chose—and there is noth- 
ing illegal or against public policy in the 
arrangement. Itis nothing of the sort; the 
defendant does not pay their wages, they are 
to be paid by the plaintiff himeelf. The 
transaction in substance is what it purporis 
te be, namely, a transfer of possession of the 
human cattle in consideration of the plaintiff 
lerding Rs. 40 io the defendant. The plaint- 
iff in fact pays for the defendant’s proprietor- 
ship of these people. It is nothing to the 
purpose to say that these people in the eye 
of law are free people and that the defend- 
ant cannot in law haye any right over them, 
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I am not desirous of inventing a new head 
of public policy, but this transaction falls 
within well-known heads as it practically 
enforces a state of slavery. 


The other point is equally fatal to the suit. 
The cause of action to recover the money 
arose when Karanapuram died and his 
wife ceased todo work as the condition of 
the bond was broken then, as there can be 
no question of satisfactory work thereafter. 
That was much more than three years before 
the suit, as admitted ty the plaintiff. In 
answer to this, it was said that as Samudram, 
the son, was working till within three years 
of the date of the suit, that amounts to pay- 
ment of intereston the bond under section 
20 of the Limitation Act. There was no 
such plea in the lower Court, there is no 
finding that Samundram did work and if he 
did, he worked tn lieu of interest payable by 
the defendant. I reserved judgment in this 
case as it was said that my brother Sadasiva 
Aiyar, J., ina similar case from the same 
District Mansif held that.the action was 
not barred. I have now looked into the 
papers (Civil Revision Petition No. 1022 of 
of 1914) and the judgment and I find that 
that case was quite different. The defendant 
in that case borrowed some money from the 
plaintiff and agreed to render certain services 
in lieu of interest and did those services till 
within three years of the suit. Sadasiva 
Aiyar, J., held and, if I may say so with 
respect, quite correttly, that payment of 
interest need not be in money but may consist 
of money’s worth. 


There was no question of pledging men 
and there was no payment for services as 
there was in this case. Unlike this: case the 
plea of acknowledgment of liability by 
payment was raised there. J, therefore, 
dismiss this petition with costs. 

Petition dismissed 

VIRB. 
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TARSANI vV. MANGAL SINGH, 


PUNJAB CHIEF COURT. 

Seconp Civiu APPBAL No. 1560 or 1915. 
February 17, 1917. 
Present:—Mr. Justice Shah Din, 

oo Chief Judge. 
Yusammat PARSANL AND ANOTBER— 
Derenpants—A PPELLANTS 
‘ versus 
MANGAL SINGH AND ANOTHER-——- PLAINTIFES, 
DIDAR SINGH-— Derenvant— 


RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XLI, r. 22 
-—Appeal-—Practice—Respondent, whether can maintain 
decree on ground decided against him—Cross-objections 
——Suit for declaration of invalidity of gift—Non- 
ancestral property. 

One B. made an oral gift of his landed property to his 
unmarried daughters and mutation of the gifted land 
was effected in favour of the donees. On B.’s death 
his collaterals in the sixth degree sued for a 
declaration to the effect that the gift made by B. to 
lis daughters should not affect their reversionary 
rights after the death of the widow. The Subordinate 
Judge, holding that the land was ancestral but that 
by custom applicable to the parties the gift was 
valid, dismissed the suit. In appeal it was contend. 
ed by the defendants that the plaintiffs had no 
locus stands to question the gift because the land in 
suit was not the ancestral property of B. The District 
Judge refused to hear arguments on the point because 
no cross-objections had been filed against the finding 
that the land was ancestral: 

Held, (1) that the decree of the Subordinate Judge 
being one dismissing the suit, the defendants in their 
capacity of respondents in the District Jadge’s Court 
were entitled to maintain that decree upón any 
ground decided against them by the Subordinate 
Judge without filing any cross-objections under 
Order XLI, rule 22, Civil Procedure Code, and that the 
District Judge acted illegally in declining to hear 
arguments on the question whether the land in 
dispute was ancestral or not: [p. 238, col. 1,] 

(2) that the evidence on the record was insufficient 
to prove that the land was ancestral and that the 
plaintiffs’ suit was, therefore, liable to be dismissed 
upon this ground alone, [p. 288, col, 2.] 


Second appeal from the decree of the 
District Judge, Lahore, dated the 20th March 
1915, reversing that of the Subordinate Judge, 
first class, Lahore, dated the 25th July 1914, 
dismissing the claim. 

Mr. Nand Lal and Sardar Kharak Singh, 
for the Appellants. 

Mr, Ganpat Rai, for the Respondents. 

JUDGMENT,.—In the year 1909 one 
Budha Singh, a Wirk Jat of Mauza Chak 
Bhera in Tehsil Lahore, made an oral gift of 
half of his landed property to his unmarried 
daughters, Musammat Parsani and Musammat 
Natho. The gift was reported to the patwart 
shostly after but the mutation proceedings 
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were protracted for certain reasons, which it 
is unnesessary to state here; and the final 
mutation order was not passed until oth 
June 1912. By that order mutation of the 
land gifted was made in favour of the 
donees. 

Meanwhile Budha Singh died leaving a 
widow Musammat Bishen Kaur; and in 
August 1912, the present plaintiffs, who are 
collaterals of Budha Singh in the sixth degree, 
brought a suit for a declaration to the effect 
that the gift made by Budha Singh to his 
daughters should not affect their reversionary 
rights after the death of the widow. It may 
be stated here that one of the daughters was 
married before the suit was brought, and the 
other has been married since the institution 
of the suit. Further, one of the plaintiffs’ 
brothers, namely, Didar Singh refused to 
join with them inthe suit as a so plaintiff, 
and so he has been added asa co-defendant 
with the donees. 

The defendants pleaded inter alia 
that the land in suit was not ancestral 
qua the plaintiffs, and that the gift was valid 
by custom because (a) it was made by the 
deceased proprietor in favour of his daughters 
and the resident son-in-law in lieu of services 
rendered to him; and ‘b) the daughters were 
the heirs of the decersed in preference to 
the plaintiffs. Upon the pleadings of the 
parties, the Subordinate Judge framed five 
issues, the first, second and fifth of whish 
related to the alleged non-ancestral character 
of the land and to the question of custom 
involved in the case. The Subordinate Judge 
held that the land was ancestral, but that 
by custom applicable to the parties the gift 
in favour of the daughters was valid, in- 
asmuch as they were unmarried at the time 
of the gift and subsequently when one of 
them was married her husband resided in 
the donor’s house since the date of the 
marriage On this ground the Subordinate 
Judge dismissed the plaintiffs’ suit. 


On appeal by the plaintiffs the learned 
District Judge differed from the Subordinate 
Judge on the question of eustom, holding that 
the daughters of Budha Singh on whom the 
onus lay had failed to prove that by 
custom applicable to them, the land in 
dispute could be gifted to them by their 
father in the presence of the plaint™fs. On 
behalf of the daughters it was sonteuded 
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that, apart from the alleged invalidity of 
the gift, the plaintiffs had no locus standi 
to question it because the land gifted was not 
the ancestral property of Budha Singh qua the 
plaintiffs. But the learned District Judge 
refused to hear arguments onthis point,because 
on behalf of the daughters no cross-ob- 
jection against the Subordinate Judge’s find- 
ing that the land was ancestral had been 
filed. It is clear that the District Judge 
was in error in shutting out the defendants’ 
contention on the ground stated; tue decree 
of the Subordinate Judge being one dis- 
missing the suit, the defendants in their 
capacity of respondents inthe District Judge’s 
Court could have maintained that decree 
upon any ground decided against them by 
the Subordinate Judge without filing any 
cross-objections under Order All, rule 22, 
Civil Procedure Code. 


The District Judge, having decreed the 
“suit of the plaintiffs, granted a certificate 
for second appeal to the defendants under 
section 41 (3) of the Punjab Courts Act, 
and in virtue of that certificate the pre- 
sent appeal was filed in this Court. The 
first point raised by the Counsel for the 
appellants is that the District Judge acted 
illegally in declining to hear arguments on 
the question whether the land in dispute 
was ancestral or not, and that since the 
evidence on the record is’ -insufficient to 
prove that the land is ancestral, the re- 
spondents’ suit must be dismissed upon this 
ground alone. In the view that I take of 
the case in connection with the point thus 
raised it is unnecessary for me to consider 
and decide the question of custom involved, 
which was also argued before me at some 
length. It seems to me that the Subordinate 
Judge was not justified in holding, upon 
the material on the record, that the land 
gifted by Budha Singh to the respondents 
had been proved to be his ancestral pro- 
perty qua the plaintiffs. As has been stated 
above, the plaintiffs are Budha Singh’s col- 
lateralsin the sixth degree; and it is not 
denied that so far as the entries in the revenue 
records go, there was no direst proof of 
the land in question being ever held by 
Shian, the common ancestor of the parties. 
The facts noticed by the Subordinate Judge 
that, acqording to the entries of the Settle- 
ment of 1356, the sons of Bakshish (see copy 


of the pedigree on the record) and the father 
of Budha Singh deceased held equal shares 
of land in the village is clearly insufficient ` 
itself to prove that the land gifted by Budha 
Singh to the respondents was at one time 
held by Shian and had descended from him 
through five generations to Budha Singh. 
There is no other evidence of any-desoription 
to prove the ancestral character of the land in 
question, and I must hold that it is not proved 
that the land was the ancestral property of 
Budha Singh qua the present respondents. 

This finding is sufficient for the disposal 
of the case. I accordingly accept this appeal 
and setting aside the decree of the District 
Judge restore that of the Subordinate Judge 
with costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 
Seconp Civic APPEAL No, 683 or 1915. 
April 5, 1916. 
Pisa —Mr. Justice Koranna Sastri 
and Mr. Justice Phillips. 
VENA SUBBARAYULU NAIDU — 
Davenpant No. 2—APPELLANT 
VETEUS 
M. K. SUBBARAYALU NAIDU anp 
ANOTHBR-—PLAINTIFE AND DEFENDANT No. 1— 


RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 192 (e)— 
Rent swit——Rent, reduction of, claim for, on ground 
of non-repair of irrigation works—Set-off, equitable, 
whether can be allowed in suit for rent. 

Where the defendant (ryot), who had -accepted a 
patta and had also executed a muchilika without objec- 
tion agreeing to pay the rent claimed by the plaintiff, 
claimed a reduction on the ground that the plaintiff 
had failed to repair the well on the land and rendered 
him unable to raise the garden crops for the cultiva- 
tion of which the rent had been fixed: 

Held, that the defendant’s plea for reduction of 
rent on the ground of failure of water supply was in 
the nature of an equitable set-off, being in effect a 
claim for damages in respect of the contract to 
cultivate, and was, therefore, barred under section 
192 (e) of the Madras Estates Land Act, 1908. 


Second appeal against the decree of the 
District Court, Tinnevelly, in Appeal Suit 
No. 111 of 1914, preferred against that 
of the Court of the Honorary Deputy Col- 
lector, Tinnevelly, in Summary Suit No. 302 
of 1913 ` . 
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Mr. K. Bhashyam Atyangar for Mr. 
Rajah Azyar, for the Appellant. 


Mr. T. R. Venkatarama Sastriar, for the 
Respondent. 
JUDGMENT,—In defending a suit for 


rent, appellant alleged thatthe rent was 
not due, because respondent had failed to 
repair the well on the land and consequently 
he (appellant) had been unable to raise the 
garden crops for the cultivation of which the 
rent had been fixed. The first Court allowed 
an abatement of rent, but the lower Appel- 
late Court disallowed appellant’s contention 
because under section 88 of the Estates Land 
Acthe cculd and should have applied to the 
Collector for a reduction of rent. 

Patia was accepted by defendant for Faslı 
1318 and a muchilika executed; and similar 
pattas were tendered for Faslis 1319 to 1321 
(the suit period) and were not objected to. 
It must be taken, therefore, that there was a 
contract between the parties, under which the 
appellant was bound topay the rent now claim- 
‘ed. His plea for reductionof rent onthe ground 
of failure of water supply is undoubtedly in 
the nature of an equitable set-off, for, in effect, 
itis a claim for damages in respect of the 
contract to cultivate, for into that contract 
appellant wishes to import another contrast 
that the landlord was to repair the well which 
irrigated the land. In the language of 
Scotland, C. J., in Stephen Olark vy. Ruth- 
navaloo Ohette (1), “the right of set-off will be 
found to exist not only in cases of mutual 
debts and credits, but also where the cross- 
demands arise out of one and the same 
transaction, or are so connected in their 
nature and circumstances as to make it 
inequitable that the plaintiff should recover 
and the defendant be driven to a cross suit.” 
In this case defendant’s plea undoubtedly 
amounts fo an equitable set-off and as such is 
barred under section 192 (e) of the Act. 

In this view itis unnecessary to discuss 
the larger question of whether, apart from the 
question of set-off, defendant is precluded 
by the provisions of the Actfrom setting up 
in defence to a suit for rent, a right which he 
is specifically allowed by the Act to enforce 
by suit or otherwise. 

The District Judge has not recorded any 


finding on the question whether two instal. 


ments of rent for Fasli 1319 are barred by 
(1) 2 M. H. €. R. 296, 


Kes 


limitation. The appeal is accordingly 
remanded fora finding on this point. The 
finding should be submitted within six weeks 
from this date, and seven days will be allowed 
for filing objections. 





In compliance with the order contained 
in the above judgment, the District Judge of 
Tionevelly submitted the following 

FINDING.—lIt is directed that finding be 
submitted on the evidence on record on the 
issue whether two instalments of rent for 
Fasli 1319 are barred by limitation. Ib is 
alleged in paragraph 10 of the plaint that the 


_ plaint was instituted by calculating all the 


arrearsas a single arrear, consistently with 
the action of the plaintiff complying with 
the request of the defendants that they 
should be permitted to pay them asa whole 
at the end of every faslı. The agent of the 
plaintiff (his first witness) states that the 
ryots of the village had agreed to pay the 
rent for the whole faslz in a lump at the close 
of the fasli. The payment of interest for 
the previous instalments was not always 
insisted upon, although the landlord had the 
right to do so. He also stated that Subba- 
rayulu Naidu (the defendant) requested 
the landlord to allow him to pay the rent 
for the whole fasl? at the end of the fasli 
in his presence and the landlord agreed to it 
for Fasli 1819, There is no evidence to the 
contrary, The lower Court does not believe 
that this request was made by the defend- 
ant because of the state of the relations 
between the parties. But there is no eyi- 
dence that at that time the relations between 
the parties were strained. If the agree- 
ment to pay at the end of the fusl¢ be beliey- 
ed, the arrears for two instalments for Fasli 
13.9 are not barred by limitation. On the 


evidence I find that the agreement is proved 


and that the two instalments are not barred 
by limitation. 





This second appeal came on for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issue 
referred by this Court for trial on 5th 
April 1916, 

JUDGMENT.—We accept the finding 
and dismiss the second appeal with costs, 

Appeal dismissed, 

V, R. P. é ii 
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ZINAT BIBI V, EMNA, 
PUNJAB CHIEF COURT. 
Fiast Civin APPRAL No, 964 or 1914, 
May 15, 1917. 

Present:—Mr. Justice Shah Din, Chief Judge, 
and Mr. Justice Le Rossignol. 
Musammat ZINAT BIBI—-PLAINTIEF— 
APPELLANT 
versus 
Musanrmat EMNA AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Muhammadan Law--Property held by owner of 
shrine, nature of—Inheritance. 

One I., who made a living by piri muridi and owned 
in a gravevard the tomb of an ancestor of his, execut- 
ed a Will whereby he left the whole of his property 
to his wife with a reversion after her death to her 
brother K. He also appointed K. manager of the estate 
on behalf of his wife after his death and also his own 
successor and representative for the continuation of 
the urs and for carrying out the duties and receiving 
the offerings connected with the piri muridi, On his 
death his daughter by an earlier wife sued for posses- 
sion of her share of the property: 

Held, that there was nothing to show that the 
testator appointed K. sajjadu nashin in the usual 
acceptance of the term or that the property in dispute 
was ever dedicated to the upkéep of the shrine, but 
that it was held by the testator in proprietary right 
“and not as a keeper of the shrine and thatthe plaintiff 
was entitled to her share ‘under the Muhammadan 
Law. [p. 241, col. 2.] 

First appeal from the decree of the District 
Judge, Montgomery, dated the 23rd January 
1914, disniissing plaintiff’s claim. 

The Hon’ble Mr. Muhammad Shafi, K. B, 
and Mr. Nur ud-Din, for the Appellant. 

Dr. Muhammad Iqbal and Sayed Mohsin 
Shak, for the Respondents. 

JUDGMENT.—Jlahi Bakhsh, a Kureshz 
who resided at Pakpatan town, made a 
living by piri murtdt and owned in a 
graveyard outside the city cf Pakpatan 
the tomb of Hafiz Kaim, his ancestor. On 
the 12th of duly 1910 he executed a Will 
whereby he left the whole of his property 
to his wife, Musammat Emna Bibi, with 
reversion after her death to her brother Karam 
Din Jn the said Will he appointed the 
said Karam Din manager of the estate on 
behalf of his sister after the death of the 
testator, and farther he appointed Karam 
Din as his successor and representative for 
the continuation of the urs or.death day 
festival of Hafiz Kaim and also for 
carrying out the duties and receiving the 
offerings connected with the piri muridi. 
Having made this Will he died some eight 
months dater, and his wife and her brother 
took-pcssesaion of his estate. 
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. The present suit was brought by Musammat 
Zinat Bibi, daughter of the testator by an 
earlier wife, and it has been defended 
by Karam Din, brother-in-law of the 
testator, alone, for Musammat Emna the 
widow has let the case proceed against her 
ex parte. The Court below has dismissed 
the suit, holding that Muhammadan Law is 
not the rule of succession followed by this 
family, that the testator held the position 
of gaddi nashin and that Karam Din hay- 
ing been nominated by the deceased as 
his successor to the gaddi was entitled to 
the succession. The property left by the 
testator, apart from moveable property, - 
consists of a pacca house, a house known 
as dera, a two-storied shop, all these 
three being situated within the town of 
Pakpatan, and finally, the rauza or tomb 
of Hafiz Kaim situate in a graveyard 
lying outside the city walls. 


For’ all practical purposes there is but 
one issue in the case, and that is whetber 
this immoveable property was attached 
to the tomb of Hatiz Kaim and whether 
the testator held it as keeper of the tomb 
or whether he held it in ful! proprietary 
right, and on behalf of the plaintif- 
appellant it was strenuously urged that 
inasumch as prima facie the property was 
private property and the burdén of prov- 
ing any particular fact lies on the person 
who wishes the Court to believe in its 
existence, the burden of proof should have 
been laid upon the defendant in the 
first instance. It is to be noted that 
the defendant-respondent does not rely at 
all upon the Will executed by the testator, 
for obviously that would not snit his 
purpose. His contention is that the testator 
had no power to dispose of the property 
by Will and that defendant is entitled 
to it not by inheritance but ‘as the testator’s 
nominated successor in the office of sajjada 
nashin of the shrine. Theoral evidence is 
voluminous but, in our opinion, very 
untrustworthy, for in most cases it represents 
merely the opinions of the persons who 
gave it and who from their own evidence 
clearly are little qualified to give any 
opinion at all in the matter. If the 
testator can be ‘called sujjada noshin of the 
tomb, such a title can be regorded only 
as a courtesy title, for tho tomb or athe 
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shrine cannot by any stretch of language 
be regarded as a public religious insti- 
tution. As stated before, it sonsists of an 
old tomb in the last stages of disrepair, in 
the neighbourhood of which there is 
neither well nor shop nor refuges for the 
accommodation of any pilgrims; and it is 
in evidence that only ones .a year, viz., 
on the death day of Haz Kaim did 
persons proceed to the spot. Estimates of 
the persons who so attended vary ex- 
tensively from 100 to 1000, but it is 
quite clear that the tomb lay deserted 
except for one or at mosttwo days during 
the year and that it was not a regular 
place of pilgrimage. It appears to be 
merely the tomb of a dəputed saintly man 
whose descendants make a little money 
from the offerings received there during 
one day in the year. Such a tomb cannot 
be compared in any respects, especially 
in respect of the rules governing the rights 
in it, with the large institutions which are 
presided over by mahants who in their 
turn are coutrolled by brotherhoods. Such 
a comparison in a cease of this kind would 
be quite fallacious, On behalf of the 
defendant-respondent it has been urged that 
the tomb was originally owned by Sayyzds 
and that the testator and his father came 
iuto possession of it not in accordance 
with the rules of ordinary succession but 
as murids or disciples and successors of 
the first sajjada nashin. That Hafiz Kaim, 
whose remains are said to be covered by 
the tomb in question, was a Sayyid is, 
however, not proved, for whilst plaintiff 
asserts that Hafiz Kaim was a Kuresht, 
the defendant avers that he was a Sayyid. 
The only piece of documentary evidence 
upon the record, an old sale-deed, which 
is more than thirty years old and which 
appeara to be prima facie genuine, shows 
that Pir Bakhsh was the son of Ghulam 
Resul; and we are quite unable to find it 
established that Hafiz Kaim Din was a 
Sayyid and was not a Kuresht and the blood 
ancestor cf the testator. That being so, 
the respondent’s argument that the testator 
received this property from Hafiz Kaim 
Din as the keeper of the shrine and not 
in absolute proprietary right falls to the 
ground. The plaintiff and the testator are 
Kureshis eby caste, and as regards them 
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there exists a strong presumption that they 
followed Muhammadan Law. The site of 
the tomb is recorded in the revenue papers 
as the personal property of the testator and 
it is therein described merely as agrave- 
yard, and not as a shrine. If we turn 
now to the Will executed by the testator, 
we find that the whole of the property 
including the tomb and its site is therein 
described as the personal property of the 
testator and he proceeds to dispose of it 


as such, Jeaving it in the first instance 
fo his wife and after her death to the 
respondent, In his Will he does not des- 


cribe himself as sajjada nashin nor does he 
describe the respondent as hia suecessor 


‘In the sajjada nashtni, but he does describe 


him as his representative and successor in 
the piri muridi and in the celebration of 


the urs. 
Respondent himself does not contend 
that the property is wakf. Indeed, he 


asserts that it ia not wakf and drawing 
a distinction, which we find to be too 
fine to appreciate, asserts that the pro- 
perty though not wakf is attached to the 
shrine. 

Our conclusion then is that there is no 
reason to hold that the property in 
dispute is not the personal property of the 
testator, that there is no proof that the 
testator appointed the defendant sajjada 
nashin in the usual acceptance of the 
term, and that there is no proof that the 
property was ever dedicated to the up- 
keep of the shrine or that, in fact, the 
income of the property was used for the 
upkeep of the shrine. But we find it 
proved that the property was held by the 
testator in proprietary right. 

On these findings we aceept the appeal 
and decree the plaintift’s claim with costs 
throughout. 


Appeal. accepted, 
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PRIVY COUNCIL. 
APPEAL FROM THE UALOUTTA Hien Coort. 
l December 11, 1916.” 
Present:— Lord Parker of Waddington, 
Lord Sumner, Sir John Edge and 
_ Sir Gawrence Jenkins, 
MINA KUMARI BIBI—Puraintive 
~— APPELLANT 
VETSUS 


Raja BIJOY SINGH DUDHURIA— 


DEFENDANT—-RESPONDENT, 

- Civil Procedure Code (Act XIV of 1882), ss. 274, 
276, 206—Execution—Attuchment—Sale of attached 
property by judgment-debtor-——Subsequent attachment 
and sale of same property in execution of another decree 
—HExecution. purchaser and private purchaser, rights 
of—Transfer of Property Act (IV of 1882), s. 58 
—Faaudnlent transfer—Preferential payment to credi- 
tor, whether fraudulent—Document, execution of-— 
Date-—Presumption—Judgment—Evidence, nature of. 

Where certain immoveable properties of a judg- 
ment-debtor were successively attached in execution 
of two decrees held by the same decree-holder and 
were sold under the second attachment and purchased 
by the decree-holder himself and it wis also found 
that on the day previous tothe second attachment 
in pursuance whereof the execution sale was held, the 
judgment-debtor, had conyeyed the properties abso- 
lutely to the plaintiff by a private sale: 

Held, in a suit by the plaintiff to recover posses: 
sion of the properties, ` 

(1) that the private sale, being prior to the second 
attachment, took effect in preference to the Oourt 
sale; [p. 244, col. 2. ] 

(2) that under section. 276 of the Code of Civil 
Procedure, 1882, the decree-hoider could not take 
advantage of any attachmeñt other-than the one 
which actually led up to the sale and that, therefore, 
the decree-holder could not avail himself of the first 
and earlier attachment in execution, of his earlier 
decree to render the sale to the plaintiff void. pp. 
245, col. 1) 

Held, also (1) that the existence of assets in Court 
was a condition precedent to bring section 295 of the 
Code into play and there being none such in the case, 
the decree-holder was not entitled to rateable dis- 
tribution; |p. 245, col. 2.] 

(2), that even assuming that section 295 could 
apply and the conditions required by that section 
were fulfilled, the decree-holder could not under 
section 276 of the Code take advantage of any 
attachment other than the one which actually led up 

to the sale. [p. 245, col. 2,] 

Where a purchaser in Court auction questions the 
validity of a prior private sale on the ground that it 
was either benami or fraudulent, but admits that the 
vendor owed the private purchaser-more than the 
actual consideration for the sale, the admission is 
& complete answer to the plea of benami and also 
operates strongly against the plea of fraudulent 
transfer. [p. 244, col. 2.] 

For all that is contained in section 53 of the 
Transfer of Property Act, a debtor may pay his 
debts in any order he pleases and prefer any creditor 
he chooses. | [p. 244, col, 2.] 


The mere fact that a debtor prefers one of. 
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his many creditors and executes a conveyance to 


him of his properties and does so of set purpose, 
would not stamp the transaction asa fraudulent 
transfer within the meaning of section 63 of the 
Transfer of Property Act. {p. 244, col. 2.] 

It is a general though not a conclusive presumption 
that a document was made on the day of the date it 
bears. [p. 244, col. 2.) 

A Coyrt’s decision must rest not upon suspicion 
but upon legal grounds established by legal testi- 
mony. [p. 245, col. 1.] 


Appeal from the judgment and decree of 
the Calcutta High Court (Chitty and 
Teunon, JJ.), dated the 26th March 1912, 
reversing thosa of the Subordinate Judge, 
Murshidabad at Berhampur. 

FACTS of the’ case-‘appear fully from the 
judgment. 

Messrs. Upjohn, K. C., and Sir William 
Garth, for the Appellant.—The judgment 
of the Subordinate Judge was right and 
ought mot to have beer reversed. There 
is absolutely no evidence that the docu- 
ment was antedated and the judgment of 
the High Court on. bhi; point is based on 
mere suspicion. The pleas of benamz and 
fraud are completely answered by the defend- 
ants admission that the judgment-debtor 
owed to the plaintiff more than the con- 
sideration for the sale. These grounds were 
not taken in the written statements ‘and 
there were no issues joined thereon. They 
ought not to have been allowed~ by the 
High Court. See Bal Gangadhar Tilak v. 
Shri Shriniwas Pandit (1). 

Messrs. De Gruyther, E, C., and Bhugwandin 
Dube, for the Respondent, contended that the 
plaintiff’s sales were collusive and fictitious 
and were proved to be so by the record. 
The evidence also proved their being ante- 
dated. The earlier attachment of 1902 
was then subsisting and the sale was, there- 
fore, also inoperative. 

[Mr. Upjohn, objected to the last point 
on the ground that.it was not pressed before 
the High Court but Mr, DeGruyther contended 
that it would be open to him, even though 
abandoned by his legal advisers in the High 
Court as it was raised in the written 
statement and was a point of law. Their 
Lordships overruled the objection. | 

The respondent is entitled to rateable 
distribution under sections 276 and 295 of 


the Code of 1882, as the attachment in 

(1) 29 Ind. Cas, 689; 13 A. L. J. 570; 19 0. W. N, 
729; 17 Bom. L. R. 627; 22 0. L. J. 1; 29 M. L. J. 34; 
(1915) M. W. N. 484; 18 M. L. T. 1; 42 I, A, 135; 39 B, 
441; 2 L, W, 611 (P. 0.), 
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execution of his earlier decree was subsisting 
at the time of the sale. See Sorabj: Edulji v. 
Govind Ramji (2). See also section 73 of Act 
V of 1908. 

Their Lordships did not want to hear 
appellant’s Counsel on facta. 

Mr. Upjohn, K. O., in reply (on the point 
of law).—In order to entitle the respond- 
ent to avoid appellant’s sale under section 273, 
. Civil Procedure Code, 1882, the attachment 
must be the one which led up to the 
sale in his favour. That attachment was 
subsequent to the sale to the appellant. 
There being admittedly no assets in Court, 
section 295, Civil Procedure Code, does not 
apply. In any event the earlier attachment 
was abandoned long ago and ought nof 
to be held subsisting on the date of the sale 
to the appellant, 

JUDGMENT. 


SIR LAWRENOB JENKINS.—~This is a suit for 
the possession of immoveable property brought 
by a purchaser under a private alienation 
against a purchaser at an execution sale, 
who wasalso the dearee. holder, and against 
the judgment-debtor. There was also origin- 
ally another defendant, but he has singe 
died and is now represented by the decree- 
holder, 

The suit was decided in the plaintiff’s 
favour in the Court of the Subordinate Judge 
af Berhampur, but on appeal it was dis- 
missed with costs by the High Court of 
Calcutta. From the High Court’s decree 
the present appeal has been preferred to His 
Majesty in Counsil. 

The judgment-debtor is Chhatrapat Singh 
Dugar, who is not inexperienced in litigation. 
Two decrees were passed against him in 
the High Court of Calcutta on its original 
side, one on the 24th August 1896, in Suit 
No. 449 of 1896, the other on the 3rd Janu- 
ary 1901, in Suit No. 302 of (900. The 
defendant, Raja Bijoy Singh Dudhuria, the 
purchaser at the execution sale, was a 
transferee of both decrees, and so became 
the decree-holder under each. 

It will be convenient to trace briefly 
the history of these decrees, both of which 
were sent for execution to the Court of the 
District Judge of Murshidabad. 

On the 13th June 1902, an application 
was made at Murshidabad by the decree- 


(2) 16 B. 91; 8 Ind, Deo, (N. s.) 537. 
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holder for execution of the decree of 1896, 


and the proceedings became execution case 
No. 8 of 1902. 

On the 12th July 1902, an order of 
attachment was made under section 274, Civil 
Procedure Code, prohibiting the judgment- 
debtor from alienating the property there 
specified until any other order should be 
passed by that Court. i 

The proceedings were protracted by adverse 
claims, but ultimately on the 29th March 
1905, the following order was recorded: — 
“Nothing further can be done in this case 
at present. The application for execution 
is accordingly dismissed . with the consent 
of the deoree-holder. Certify result to the 
Hight Court, Original Side.” R 

Though this does not appear on the 
record, it may be assumed thatthe Murshid- 
abad Court certified the result to the High 
Court, in accordance with the provisions of 
the Code (section 223). 

On the 26th July 1907, another appli- 
cation, No, 19 of 1907, was made to the 
Murshidabad Court for execution of the 
decree of 1896, and here, too, it may be 
assumed that an order was made by the 
High Court for the transmission of the 
decree. The order made on the application 
was, Now isaue warrant of attachment. 
Returnable on 16th August.” 

On the 29th July. 1907, at the dearee- 
holder’s instance, the issue of the warrant 
of attachment was stayed, and a direction 
given forthe issue of notice to the judg- 
ment-debtor to show cause, on the 16th 
Angust, why the properties should not be 
advertised for sale. ê 

On the 16th August the decree-holder 
applied for the issue of a sale proclama- 
tion, “the attachment being taken to have 
subsisted since the order passed on the 27th 
March 1905, on his previous application 
for sale of the same properties. .... Pre. 
vious to that order there had been an 
order passed on the 20th March 1905, 
directing that the ‘sale of the (other) 
property now for sale here is postponed 
indefinitely.’ ” 


Notwithstanding Chhatrapat’s opposition, 
the District Judge held that the application 
No. 19 of 1907 must be received as one in 
continuation of the former proceedings, that 
the properties were still under attachment 
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and that a sale proclamation might issue 
without the property again being attached. 
Though on the face of things it seemed 
no real concern of his, still Chhatrapat 
appealed, but the order was affirmed by 
the High Court. So much, then, for the 
proceedings under the decree of 1896. 

Under the other decree, that of 1901, 
an application for execution, No. 16 of 
1907, was made by the decree-holder on 
the 16th July 1907, in the Murshidabad 
Court. Notice was issued, and on the 2Jth 
July 1907, an order was made for the issue 
of a warrant of attachment. Onthe 23rd 
August 1907 attachment was effected. A 
claim was preferred by the present plaintiff, 
but the property was sold in execution, 
notwithstanding her opposition, the purchaser 
being the decree-holder, in whose favour 
nan order had been made, allowing the purchase- 
money to be set off against the decretal 
amount, which was considerably in excess 
of the price. 

The private alienation under which the 
plaintiff derives title was effected by two 
sale-deeds expressed to be executed in her 
favour on the !5th July 1907 by the 
judgment-debtor. The question in this 
litigation is which of the two titles is to 
be preferred, the plaintiff’s or the decree- 
‘holder’s. i 

The plaintif alleges that hers is the 
earlier, and that the judgment-debtor had 
no right, title, or interest in the property 
in suit at the date of the attachment in 
‘execution case No. 16 of 1907, under which 
‘the decree-holder bought. The plaintiff 
also questions, with certain exceptions, the 
identity of the property in the two sales, 
but in the view their Lordships take, this 
topic need not be pursued. The decree- 
holder denies the plaintiff’s priority of title, 
and contends that the assurances to her 
were collusive and fictitious; that the sale- 
deeds, though purporting to be of a date 
prior to the attachment in execution case 
No. 16 of 1907, were in truth executed 
later; and that in any case the private 
alienation to the plaintiff was during the 
continuance of anattachment, and, therefore, 
void. First, then, as to the alienation in 
favour of the plaintiff being, as it is termed 
_in the respondent’s case, collusive and 
fictitious. It is there alleged that “the 
judgment-debtor, Babu Chhatrapat Singh, 
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was, and always remained, the real owner 
of the properties in dispute.” Strictly this 
means that the transaction was benamz, and 
not that it was a fraudulent transfer with- 
in the meaning of section 53 of the Trans- - 
fer of Property Act. The difference is 
distinct, though it is often slurred. To 
the suggestion that the transaction was 
benamt, a complete answer is furnished by 
the admission that the judgment-debtor 
owed the plaintiff the amount stated to 
be the consideration for the sale-deeds and 
more, 

And even if the case for the decree., 
holder ‘be treated as raising the further 
plea of a fraudulent transfer, this same 
admission operates strongly in the plaintiff’s 
favour. 

It may be that the jodgment-debtor 
preferred the plaintiff, with whom he was 
connected by family ties, and that he did 
this of set purpose, yet this would not 
stamp the transaction as a fraudulent 
transfer. A debtor, for all that is contained 
in section 53 of the Transfer of Property 
Act, may pay his debts in any order he 
pleases, and prefer any creditor he chooses. 
And whatever may be suspected and how- 
ever slender the confidence that Chhatrapat 
may inspire, there is no evidence on which 
any fraudulent intention can be imputed to 
the plaintiff, 


Yad it been made out that the sale- 


-deeds to the plaintiff were really executed 


after the attachment in execution case No. 16 
of 1907, then there would have been 
justification for a finding of fraud ; though 
in that case the finding would have been 
unnecessary, for the plaintiff's title would 
have been defeated, apart from fraud, under 
the express terms of section 276 of the Civil 
Procedure Code. , 

But the contention that the sale-deeds 
were antedated cannot be sustained. It 
is a general though not a conclusive presump- 
tion that a document was made on the 
day of the date it bears, so that for what 
it is worth the plaintiff starts with that 
in her favour; but her case does not rest 
there, for such oral evidence as there is 
on the point supports the presumption, and 
was not seriously challenged by cross- 
examination. It has been suggested that 
the plaintiff should have called other wit- 
uesses to the date of execution, Bat here 
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advisers had no reason to apprehend that 
this contention would be advanced. If is 
not pleaded in the written statement, it 
ig not raised in the issues, and the judg- 
ment of the first Court certainly does not 
suggest that it was given prominence even 
at the trial. 


There may be ground for sagpicion, and 
Chhatrapat’s treatment óf his creditors in 
the past may engender doubt, but the 
Court’s decision must rest, not upon 
suspicion, but upon legal grounds established 
by legal testimony. Such as itis, the legal 
proof here is all on the plaintiff’s side, 
while if indirect signs are sought the 
keenness which marked the contest as to 
the continuation of the execution proceedings 
No. 8 of 1902 is hardly intelligible unless 
it be assumed that both parties realised 
the importance of the dates, and the dates 
could only have’ possessed importance if 
the sale-deeds had been already executed. 


Bat then it is urged for the decree- 
holder that the sales to the plaintiff, even 
if executed on the date the kobalas bear, 
are nevertheless void under section 276 of 
_ the Civil Procedure Code, That section 

provides that when an attachment has been 
made as there described, any private aliena- 
tion of the property attached during the 
continuance of the attachment shall be void 
against all claims enforceable under the 
attachment. Hz hypothesi, the alienation to 
the plaintiff was not during the continuance 
of the attachment in execution. case No. 
16 of 1907, or, in other words, the attach- 
ment under which the execution sale to 
the decree-holder was made. Therefore, it 
cannot ba avoided by that attachment. 


But the decree-holder argues that it was 
made during the continuance of the attach- 
ment in execution case No, 8 of 1902, and 
in support of this, reliance is placed on 
the order of the District Judge of the 16th 
August 1907, which wasaffirmed on appeal 
by the High Court. 


The plaintiff is not. bound by those 
decisions, and their correctness has been 
forcibly questioned before their Lordships. 
But it is unnecessary and inadvisable to 
edeal further with this point, and more 
especially as there is another and surer 
answer to the decree-holder’s plea. He 
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relies on section 295 of the Code of Civil 
Procedure as entitling him to the benefit 
of section 276, and for this purpose he 
calls in aid his application for attachment 
in execution case No. 8 of 1902. To bring 
section 295 into play certain conditions are 
necessary, and one of them is that there 
should be assets held by the Court. It has 
not been shown that there were snch assets 
and the indications in the record point the 
other way. But apart from this, section 
Though 
the word “attachment” occurs three times 
in section 276, the reference is to one, and 
only one attachment; that one in this case 
is the attachment in execution case No, 
16 of 1907. All that can be done is to 
employ that attachment for the purpase of 
impugning the private alienation, for it is 
on that alone that the decree-holder’s title 
to the property in suit af present rests. 
So that even if if be assumed, for the 
sake of argument, that the view which 
prevailed in Sorabji Eduljt v. Govind Ramji 
(2) is correct, and that the conditions of 
section 295 have been satisfied, it cannot 
advance the decree-holder’s case, 


It still is the attachment in execution 
case No, 16 of 1907 that is the only 
weapon of attack, and it is not made more 
effective by the earlier attachment in exe- 
cution ease No. 8 of 1902, All that the 
earlier attachment can do in the oir- 
cumstances of this case is to entitle the 
decree-holder to the benefit of the later 
attachment. He cannot claim to be ina 
batter position than the decree-holder in 
execution case No. 16 of 1907, nor does 
it strengthen his position that it ia the 
same person who is fhe decree-holder in 
both cases. To claim a higher right beeause 
the attachment in execution case No. 8 
of 1902 is of an earlier date rests on an 
obvious confusion of thought. 


The result then is thatthe appeal must 
be allowed, the decree of the High Court 
set aside, and the decree of the Subordinate 
Judge, so far as it directs that the 
plaintiff do get khas possession of the pro- 
perties in suit, restored with costs in both 
Courts, and any costs paid under the decree 
of the High Court must be refunded and 
the costs of this appeal paid by the decree. 
holder, 
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And their Lordships will humbly advise 
His Majesty accordngly. 


» 


o Appeal allowed. 
Solicitor for the Appellant: Mr, G. 0. 
‘Faw, l 


t Solicitor for the Respondent : Messrs. 
‘Watkins and Hunter, 


PUNJAB CHIEF COURT. 

First Crviz Appeat No, 430 or 1917. 
May 15, 1917, 
Present:—Mr. Shah Din, Chief Judge, 
and Mr. Justice LeRossignol. 
MOHAMMAD BAKHSH AND orners— 
PLAINTIFFS—APPELLANTS 


VETSUS 
Musammat KARM ILAHI AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Custom— Widow's estate—Right to enjoy whole 
‘income~~-Riwaj-i-am, entry in, construction of —Bhoplas 
of Multan Tahsil—Widow, whether entitled to main- 
tenance only. , 

The universal rule of Punjab agricultural custom is 
that a widow in the absence of male issue succeeds to 
a life-interest in her deceased husband’s estate. [p. 

. 246, col. 2.) 

She is entitled to the enjoyment of the whole of 
the income of the estate and is not bound to account 
for T expenditure to possible reversioners. [p. 247, 
col. 1, 

' An entry in the riwaj-t-am must be construed as 
being strictly limited to the case which is set out in 
.the question under reply. [p. 247, col, 1.] 

: Where the reversioners of one A., a member of the 
Bhopla tribe in the Multan Tashil, sued his widow for 
possession of the property left by the deceased or in 
the alternative for an injunction restraining her from 
wasting the estate, alleging that according to the 
custom of the tribe the widow was entitled only to 
maintenance: 

Held, that the plaintiffs had failed to establish the 
custom set up by them. [p. 247, col. 1.] 


First appeal from the decree of the 
District Judge, Multan, dated the 4th 
November 1912, dismissing the suit with 
costs. 

The Hon’ble Mr. Fazl-i- Hussain and Shaikh 
Niaz Ali, tor the Appellants. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
and Sheikh Muhammad Bakhsh, for the Re. 
spondents. 

JUDGMENT.— On the 20th September 
1907 died Ahamd Bakhsh of the Bhopla 
tribe of Tafisil Multan, leaving a considerable 
estate, Plaimtifis are his collaterals, whilst 
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the chief defendants are respectively the 
widow, the minor daughter and the mother 
of the deceased, and the claim brought by 
the plaintiffs is that these defendents are 
not entitled to the succession but only to 
maintenance. Consequently the plaintiffs 
ask for possession and failing that pray 
for an injunction restraining the defendants 
from wasting the, estate. Plaintiffs based 
their claim tothe relief on the assertion 
that the parties are governed by their own 
tribal and general custom and that defendant 
No. 1 was wasting the estate. Defendants 
traversed allthe allegations of the plaintiffs 
and denied their locus standi to bring the 
suit in the presence of the daughter of the 
last male owner. The most important issues 
in the ease are whether the property in 
suit is ancestral and whether the widow, 
Musammat Karm Ilahi, is entitled solely 
to maintenance and not to possession of 
her deceased husband’s estate. The lower 
Court has found that only the properties 


marked Nos, 3, 4, 5, 8, 13 and 16 are ancestral, 


that there is no proof thatthe widow was 
wasting the property, that the plaintiffs have 
failed to establish a custom whereby among 
them a widow fails to succeed to her hus- 
band’s estate and is entitled only to 
maintenance and that the plaintiffs, who are 
removed by more than three generations 
from the deceased, have no locas stand? in the 
presence of the daughter. 

We have considered carefully the various 
instances of the operation of custom -cited 
by the two parties, and as a result we find 
ourselves in agreement with the Court 
below that the plaintiffs have not succeeded 
in establishing the custom propounded by 
them, custom which is certainly at variance 
with the almost universal Panjab agricultural 
custom that a widow in the absence of 
male issue succeeds to a life-interest in her 
deceased husband’s estate. 


On behalf of the plaintiffs-appellants it was 
urged thatthe riwaj-d-am of the ‘Multan 
Tahsil favoured their contention and that the 
instances produced by the defendants, which 
appear to be contrary to the custom set 
forth in the riwaj-t-am, were cases of recent 
date which were still open to challenge 
and which dealt with only quite small 
estates. With regard to the 7twaj-t-am, 
entry, we find that the riwaj-z-am of 
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‘the Maltan Tehsil was compiled 
more than 35 years ago and the replies 
‘to the question indicate that there was a 
considerable diversity of opinion among the 
various tribes regarding the custom which 
prevailed in the cases propounded in them. 
The rwaj-i-am, or rather that portion of 
it upon which the appellants rely, is 
printed at page 6 of the paper-book 
and its meaning, as contended for by the 
appellants, is that a widow inthe presence 
of collaterals is entitled to maintenance 
only. The reply, however, must be con- 
strned as being strictly limited to the case 
which is setout in the question, and the 
question evidently contemplates the death 
of a sonless proprietor leaving a widow 
as also a brother or brother’s sons. In 
such a case, says the riwaj-z-am the widow 
is entitled only to maintenance. Such, 
however, is notthe get of facts with which 
we have to deal in this case, for Ahmad 
Bakhsh died without leaving any brother 
or brother’s sons. His nearest relatives are 
the plaintiffs who are the descendants of 
his great-grandfather and are, therefcre, 
related to him in the fourth degree. Con- 
sequently the riwaj-t-am establishes nothing 
in favourof the appellants andit is noteworthy 
that in all the cases quoted by them which 
they have succeeded in establishing, the 
widows have given way not to collaterals 
but to brothers or brothers’ sons of the 
deceased. 


Finding as we. do that the plaintiffs have 
not proved the custom propounded by them 


and that the widow of Ahmad Bakhsh is ' 


entitled to a life-interest in the estate, we 

see no necessity to decide the other questions 

debated in the Court below except that dealing 

with the alleged waste bythe widow. Before 

us Mr, Fazl i-Hussain on behalf of the appel- 

lants has been forced to admit that he can 

point fo no proof. of waste except this, that 

the widow professes to have spent the whole 

of her income from the estate but can give 

no details of the channels down which the 

money disappeared. To this, it is a sufficient 

reply that the widow is entitled to the 

enjoyment of the whole of the income of the 

estate and is not bound to account for 
. her expepditure to possible reversioners. The 
question whether the daughter of Ahmad 
Bakhsh was the next heir after her mother’s 
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demise was put in issue solely with reference 
to the objection that in the presence of the 
daughter the plaintiffs had no locus standi 
to sue either for possession or-for an injunc- 
tion. This issue, however, since we find that 
the plaintiffs are not on the merits entitled 
to a decree either for possession or for an 
injunction, we see no adequate necessity for 


deciding. 


We find, therefore, that the widow is entit}- 
ad to retain possession of her husband’s pro- 
perty during her lifetime and that no waste 
of the estate by her has been established; and 


on these findings we dismiss the appeal with 
costs, 


Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp CivIL Apprat No, 2371 or 1914, 
September 22, 1916. 

Present: —Mr. Justice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 
THACHANGOT CHERUVANI NARA- 
YANI AMMA “AND ANOTA ER— PLAINTIF E Sme 
APPELLANTS 

= VETSUS 

MALAMMAL KOOTANCHARI KUNCHU- 
KUTTI AMMA AND OTHERS — 

Derenpants Nos, 1, 2,12 ro 24, 26 ann 27-— 


RESPONDENTS. 

Malabar Campensation for Tenants’ Improvements 
Act (Mad. ActTI of 1900), ss. 4, 5, 10, 19—Trees of 
spontaneous growth——-Compensation—Right of jenmi to 
value of trees cut by tenant— Agreement enabling 
jenmi to cut and remove trees, validity of. 

There is nothing in the Malabar Compensation for 
Tenants’ Improvements Act of 1900 which deals or 
was intended to deal with the transfer of ownership 
in trees of spontaneous growth from the jenmi to the 
tenant. The Act isconfined to the question of com- 
pensation. The Act awards compensation to the 
tenant in respect of all spontaneously grown timber 
left on the holding on ejectment which came into 
existence either during the term of the tenant or that 
of his predecessor, provided that no compensation has 
already been paid for it. [p. 250, col. 2.] 

A contract entered into after 1886, which allows the 
landlord to come on the land and cutgand remove 
spontaneously grown trees, is voidas it contravenes the 
provisions of the Act. [p. 251, col. 1.] 
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During the continuance of the tenancy the tenant is 
entitled to cub down trees in the ordinary course of 
prudent forestry, though they may belong to the 
landlord. [p. 261, col. 3. ] 


Quære:Whether trees of spontaneous growth in 
Malabar before Madras Act I of 1900 was passed 
belong to the jenmi or the tenant? 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Palghat, in Appeal Suit No. 1057 of 1918, 
preferred against that of the Distriot Munsif, 
Otiapalam, in Original Suit No. 331 of 1912. 

FACTS.—This was a suit to redeem a 
kanom of 1895 (which itself was a renewal 
of a kancm of 1887, which in its turn was a 
renewal of an earlier kanom of 1873), 
under which the defendants Nos. 1 to 10 held 
the properties under the plaintiffs, The 
principal questions in dispute were whether 
(1) the plaintiffs-jenmies or the defendants- 
kunomdars were entitled to the value of 
eertain trees of spontaneous growth which 
had been cut and removed by the defendants 
from the holding and (2) whether the 
defendants-kanomdars were entitled to com- 
pensation for other trees of spontaneous 
growth which were still standing on the 
land. The determination of these questions 
depended: on the effect of the undermention- 
ed clause in the kanom document and of 
the provisions of the Malabar Compensation 
for Tenants’ Improvements Acts, 1887 and 
1900. The clause referred to was as follows:—~ 
“As parambas Nos. 3 and 4 of the schedule 
are forest plots, all the teak, rosewood trees, 
etc., which are in them now, having grown 
there spontaneously and which are yet to 
grow belong to you, and they can be cut 
and removed for your purposes.” 


Messrs, J. L. Rosarito and K. Kutttkrishna 
Menon, for the Appellante. 

Mr. K. P. M. Menon and T. Eroman Unni, 
for the Respondenis. 

This second appeal coming on for hear- 
ing and having stood over for consideration 
till the 2lst March 1916, the Court delivered 


the following 
JUDGMENT. 


Courts Trorrer, J.—This is an appeal by 
the plaintiffs from the decision of the Sub- 
ordinate Judge of Palghat, The suit was 
brought tq redeem a kanom demise, dated 
the 20th October 1895. The kanom demise 
was in renewal of prior demises dating from 
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1£87 and 1873. So that while the actual 
contract of tenancy out of which the suit 
arises dates from 1895, the defendants or 
their predecessors-in-title may in some 
Sense be said to have been tenants of the 
plaintiffs since 1873. 

The first point raised in the appeal was as 
to the identity of certain lands sought to be 
redeemed. Mr. Rosario very rightly admit- 
ted that this part of his case ultimately 
required that we should accept the plan 
put forward as Exhibit I as being more - 
correct and reject the other plan referred to 
by the Subordinate Judge in his judgment. 
In so far as if was a question of deciding 
which of the two plans was the more correct, 
it was obviously unarguable, for the learned 
Judge has expressly decided that the second 
pjan was more reliable than the first. But 
Mr. Rosario went fur‘her and contended 
that the second plan was not admis- 
sible at all, because it had been prepar- 
ed not for the purposes of this case but for 


. those of a connected case, Original Suit No. 330 


of 1912. Ido not think that this contention 
can possibly be upheld. Tt is quite ohvious 
that the second plan was put in in the 
present suit and if it was not proved strictly, 
I assume it to be because tba parties 
who were aware that it had heen proved 
formally in the earlier suit took no ob- 
jection to its being used and treated as 
evidence in this ease. I should be very re- 
Inetant to come to any other conclusion on this 
matter. One plan is made by a Vakiland 
the second by a competent surveyor and 
one has only to glance at the two to 
see which’ is the more likely to be 
correct. 

The next point taken by Mr. Rosario 
raises questions of interest and difficulty. 
The kychit of 1887 contains the following 
clause: ‘Without making such a payment 
(i. e, of the seigniorage) to you for your 
jenm right and satisfying you, no trees 
will be cut.” This seems to imply that 
the jenmi had rights of ownership in the 
trees. But it is not necessary to consider 
because the really material 
clause js the clause in the later 
kychit of 1895, which deals much more 
explicitly with the subject of trees an’. it 
is this clause which in my view decideg 
the rights of the parties, l 
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Ib is as follows: “As parambas Nos. 3 
and 4 of the schedule are forest plots, all 
the teak, rosewood trees, etc., which are 
in them now, having grown there spon- 
taneously and which are yet to grow belong 
to you and they can be cut and removed 
for your purposes.” The dispute which has 
arisen between the parties relates to certain 
trees which must be taken to have grown 
spontaneously on the property, some during 
the currency of the present tenancy, 2.6., 
since 1895, others between 1873 and 1895. 
The tenants just before the expiration of the 
tenancy cut down and removed a large 
quantity of these trees and the landlord 
claims that they all belonged to him 
either at common. law or by virtue of 
the terms of the kychit, A further ques- 
tion arises with relation to other trees of 
spontaneous growth which the tenants left 
standing on the property and for which 
they have been awarded compensation under 
the Malabar Compensation for Tenants’ 
Improvements Acts of 1887 and 1900. 

The Act of 1887 has for its broad pur- 
pose to award compensation to ejected and 
outgoing tenants for improvements on the 
demised property effected by them, the future 
benefit of which enures to the landlord. 
Section 3 defines improvements and enacts 
that certain specified words should be pre- 
sumed to be improvements until the contrary 
is shown. Among such “improvements” are 
the following: {%) the planting, protection or 
maintenance of fruit trees, timber trees and 
other useful trees and plants: (7) the pro- 
tection or maintenance of such trees, the 
same having grown spontaneously during the 
tenancy. Section 6 enacts in general terms 
that the compensation to be awarded is the 
amount by which the value, or the produce 
.of the holding or the value of that produce 
is inereased by the improvement; and 
certain guides are given to enable the Court 
to arrive at that value. Section 7 enacts 
in effect that any stipulation in a contract 
batween landlord and tenant made after the 
Ist January 18:6 shall be void so far as 
it contravenes the provisions of the Act. 
This Act was repealed by the Consolidating 
Act of 1900; but it has to be remembered 
that it was the Act in force atthe time 
pa when the kychet of 1895 was executed. The 

Act of 1900 is a more ambitious and 
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elaborate enactment than its predecessor: 
but it can hardly be said to be an advance 
upon it as regards felicity of expression or 
clearness of drafting. Section 4 takes the 
place of section 3 of the old Act; sub- 
section (h) practically exactly corresponds 
to (4) of the old Act; but sub-section (2) 
of the old Act is gone. By section 5 (1) 
every tenant shall on ejectment be entitled 
to compensation’ for improvements which 
have been made by him or his predecessor- 
in-title. By section 6 (1) where’a claim 
ig established for compensation under section 
9, the Court is to determine the amount 
of compensation by the method provided 
in sections 9 to 18. For the purposes of 
this case, if is necessary to examine the 
provisions of those sections, and I may 
shortly summarise them as follows:* For 
improvemerts other than those relating to 
trees the compensation is arrived at by 
a calculation based on the present value 
of the improvement together with the cost 
of its execution. Where the improvement 
consists of trees spontaneously grown during 
the period of the tenancy or planted by 
the tenant or his predecessors, the com. 
pensation is to be three-fourths of the value 
which the timber would fetch if cut and 
sold in the open market (section 10), 
Where the improvement consists of trees 
not planted by the tenant or his predeces- 
sor or of trees spontaneously grown be- 
fore the commencement of his tenancy, the 
compensation is to be calculated on a lower 
basis designed to arrive at the amount 
due to the tenant for his labour for their 
protection and maintenance. Mr. Rosario’s 
able argument is as follows. The policy 
of the Act of 1900 is to give to the tenant 
compensation on a large scale for those 
improvements which but for the Aot he 
would up to the time of ejectment be 
entitled to treat as his own property and 
remove, and to give him compensation on 
a less generous scale for “improvements ” 
which can only be regarded in the light 
of maintenance and care of the landlord’s 
property. The Act for the first time brings 
within the category of improvements for 
which the more generous rate is awarded 
trees of spontaneous growth, and, therefore, 
he says, must be regarded® as having 
intended for the first time to declare such 
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trees to be the property of the tenant, the 
necessary corollary being that without the 
Act they would be and before the Act 
were the property of the landlord. At 
the time when the kychit of 1895 was 
executed, the Act of 1900 was not in force 
and, therefore, there was nothing to prevent 
the parties from making what agreement 
they pleased with regard to the treatment 
of the timber. Accordingly there was 
nothing illegal or invalid in the clause of 
the kychif which provided that the teak 
and other trees which had grown spon- 
taneously and were yet to grow belonged 
to the landlord and could be out and 
removed by him. In so far as the owner- 
ship of the trees is concerned there is 
nothing retrospective in the Act, for al- 
though section 19 is retrospective in so 
far as the right of the tenant to make 
improvements and to claim compensation 
for them is concerned, it does not other- 
wise purport to have a retrospective effect 
and, therefore, can have no effect upon his 
claim for damages for trees cut down 
during the tenancy, though it is conceded 
that it will have retrospective effect on the 
tenant’s claim for compensation for trees 
left on the land, at any rate from the 
coming into force of the kychié of 1895, 
since section 19 ig retrospective in the case 
of all instruments later than the lst of 
January 1886. Mr. Rosario’s position then, 
as I understand it, may be summarised as 
follows: Before the passing of the Aot of 
1900 all spontaneously grown trees accrued 
to the landlord, the owner of the soil. By 
the Act of 1900 the ownership in trees 
of spontaneous growth was transferred from 
the landlord to the tenant; but in so far 
as that transfer of ownership was effected, 
it only operated in the case of trees which 
first came into being after the passing of 
the Act. On this footing the landlord will 
be entitled to damages in respect of all 
spontaneous timber cut and removed by 
the tenant whose growth was earlier than 
1900. With regard to the tenant’s claim 
for compensation, the policy of the Act is 
to give him generous compensation only for 
what is to be regarded as his own pro- 
perty and the Act not, as has been point- 
ed out, being retrospective in this respect, 
the parties are bound by the kychit of 
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1895 which at the time it was made was 
a perfectly legal stipulation, and the tenant 
can only recover what I may zall the full 
compensation for trees of a growth subse- 
quent to the passing of the Act. For 
those of earlier growth he will be relegated 
to the lower scale of compensation provided 
for in sections 11 and 13. 

Mr, Rosario very candidly admitted that 
it was vital to this argument to follow him 
in his firat contention that the Act effected 
a change of ownership in the case of trees 
of spontaneous growth from the landlord 
to the tenant. I am unable to accept 
that contention and do not think that the 
Act deals or was intended to deal with 
questions of ownership atall but is confined to 
the question of compensation. I may add 
that I do not think that the amount of com- 
pensation awarded by section 10 of the Act 
in the case of spontaneously grown trees, 
namely three-fourths of their value, throws 
any light on the question whether or no the 
Act intended to effect a change of owner- 
ship. I do not think it is necessary in an 
Act so loosely drafted as.this to féllow Mr. 
Ménon’s minute deductions from the language 
of sections 5 and 6 and say that the Aat 
enacts that a tenant who passively allows 
trees to take root and grow on the land is 
“making improvements” withinsthe meaning 
of the Act. I think itis sufficient to say 
that the Act in enumerating certain things 
for which the tenant should be given com- 
pensation, the great majority of which can 
be properly described as improvements made 
by him, includes in the list spontaneously 
grown trees which can hardly be properly 
described as improvements” and certainly 
cannot be said to be made by him or any- 
body else. I am, therefore, of opinion that 
the Act awards compensation to the tenant 
in respect of all spontaneously grown timber 
left on the holding on ejectment which came 
into existence either during the term of the 
tenant or that of his predecessor, provided 
that no compensation has already been paid 
for it. It is conceded that on this construc- 
tion in the present case the tenant will be 
entitled to compensation on what I may 
call the larger scale in respect of all trees 
which came into existence in 1873 „or any 
subsequent year. 

With regard to the landlord’s claim for 
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damages for trees cut and removed by the 
tenant the position is this. 
question were the property of the tenant, he 
is obviously entitled to do what he likes 
with them. I have already held that the 
Act of 1900 does nothing to alter the 
position. with regard to this or vest a new 
ewnership in the tenant. Then it is said 
thab whatever may have been the position 
at common law, the provision in the kychit 
of 1895 olearly vests the ownership in the 
landlord. It, therefore, becomes necessary to 
examine that clause in the contract and 
see whether it is obnoxious to the provisions 
of section 19. it is clear that under the 
Act the tenant would be entitled to claim 
compensation for all spontaneously grown 
trees -which he left standing at the end of 
his tenancy. It follows that a  sontract 
which allows the landlord to some on the 
land and out and remove such trees must 
necessarily limit the right of the tenant to 
„claim compensation for such improvements. 
J, therefore, hold that the provision in the 
kychtt that the landlord may cut and remove 
these trees is contrary to the Act and bad. 
It is argued that the early words which 
purport to give the property in the trees to 
the landlord, are separable and do not con- 
travene any provision of the Act. Treating 
them as separable Ido not think they help 
the appellant, because, in my opinion, they 
do not form an operative portion of the 
clause but are merely deslaratory of the 
supposed rights of the parties. Some Judges 
of this Court have expressed the opinion 
that trees of spontaneous growth become the 
property of the tenant at common law 
apart from any que tion of the effect of the 
Statute. See Krishnacharya v. Anthakkt (1). 
I do not, however, clearly follow the reasoning 
by which this conclusion is attained and 
should be inclined myself to the view that 
that ‘which came to ‘grow on the land 
naturally became the property of the ultimate 
owner of that land; but I do not think it 
is necessary to decide that question for the 
purposes of this case. During the tenancy 
the tenant is entitled to cut down trees in 
the ordinary course of prudent forestry, 
though they may belong to the landlord. 
His only obligation is to return the pro- 


© (1) 31 Ind. Cas. 12; 29M. L. J. 314; 18 M. L. T. 
218; (1915) M. W. N, 726. 
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perty in substantially the same condition as 
he took it and to abstain from any act of thé 
nature of waste. No allegation is made in 
this case that there has been any substantial 
diminution in the value of the property 
during the term by reason of the cutting 
of these trees, nor ‘is there any allegation 
of any act in the nature of waste. In these 
circumstances I think the landlord’s claim 
for damages fails. 

The last point taken in appeal relates to 
the price which the learned Subordinate 
Judge has fixed for the paddy. The Fort St. 
George Gazette of the llth Maroh 1913 
fixes 21:23 as the number of imperial seers 
per rupee and proceeds to set out the 
equivalent for that in the Walluvanad 
Taluk as 17-40 Macleod’s seers. The learn- 
ed Judge apparently holds that Macleod’s 
seers in the notification is a mistake for 
edangalis, for the reason that the local 
measures in use inthe taluk are not Macleod’s 
seers but edangalis or narayams. This 
appears to me to be quite arbitrary and 
unwarrantable, and the Judge’s finding in 
this respect must be reversed and tke case 
sent back for afresh finding on this issue, 
Six weeks for finding and seven days for 
objections. 

We are also asked to direct an enquiry 
to be held as to which of the trees were 
anterior to 1873 and which were subsequent 
We asked Mr. Rosario at 
the last hearing and he said that all that 
he could suggest was there might be two 
trees which went back to that date. Iam 
extremely doubtful if even these could be 
identified with certainly and even if they 
sould be, we think the expenses of having 
a finding on the point will be far in excess 
of any possible advantage that might result 
to either party from it. We do not, therefore, 
think if necessary to call fora finding on 
this point. 

SESHAGIRI Atyar, J.—I agree. 

On the question of the identity of the 
properties mortgaged I agree with my learn- 
ed brother that the conclusion of the Sub- 
ordinate Judge is right. Mr. Rosario says 
that the Subordinate Judge has mainly relied 
upon the description of the northern boundary 
and has from that inferred that the property 
which is described as the northern boundary 


of item No. l included certain plots in dis- 
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pute. He argues that applying the test of 


the Subordinate Judge the western boundary .that that 


should have been differently described. It 
may be, as argued by the learned Vakil, 
tha: the test applied by the Subordinate 
Jcdge is not aconclusive one; but it has to 
be remembered that he has considered the 
position of the plota with reference to the 
survey plan. The District Munsif made no 
reference at all to the survey plan. In 
these circumstances I am not prepared to 
say that the Subordinate Judge is wrong. 


The main contention is, that trees of 
spontaneons growth which came into 
existence before Madras Act I of 1400 was 
passed are the property of the jenmi, and 
that the declaration of the defendant in 
Exhibit A admitting the right of the 
jenmi is binding on him. The first mort- 
gage was granted by the predecessor-in- 
title of the plaintiff to the defendant in 
1873. It was renewed in 1§87 by Exhibit 
VIL and finally by Exhibit A in 1835, 
On the question of the right of the 
trees no judicial pronouncements have been 
quoted tous on either side. Mr. Rosario 
relied upon certain observations in Narayana 
y. Narayana !2\ as indicating that the 
trees under the Customary Law of Malabar 
belong to the landlord. I do not .think 
that this suggestion is borne out by the 
judgment. What the learned Judges say 
is that they were not aware of any law which 
recognised in the kanomdar the right to com- 
pensation on accountof trees of spontaneous 
growth. As I understand the judgment, 
it only lays down that prior to the pass. 
ing of the Act of 1887 and the Act of 
1900 it was not competent to the tenant 
to compel the landlord to purchase him 
out with reference to trees of spontaneous 
growth. The contention of Mr. Menon on the 
other hand that the trees belong to the 
tenant is not sustained by the authorities 
quoted by him. No doubt in Krishna- 
charya v. Anthakki (1), a case from Sonth 
Canara, the learned Judges inelined to 
the view that treas of spontaneons growth 
belong to the tenant in possession; but they 
say the appellant” (the landlord) “has 
not adduced any evidence of custom or 
usage by ®which he is entitled to such 


(2) 8 M. 284, 3 Ind, Dee, (x. 3.) 195 
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Spontaneous growths.” I do not think 
decision is clear authority 


for the position that tenants are owners’ of 
trees of this description in Malabar. On the 
other hand, the desision in Vasudevan 
Nambudripad v. Valia Chathu Achan (3), 
which saems to concede that the landlord 
can restrain the tenant from removing 
certain trees daring the continuance 
of tha tenancy, may by implication 
ba said to lay down that -the land- 
lord is the owner of the trees. I do not 
consider that Vasudevan Nambudripad 
v. Valia Chathu Achan (4) decides the 
right of the landlord any more than I 
consider thal Arishnacharya v. Anthakki (1) 
gives the right to the tenant. In the. 
first edition of his work Mr. Wigram, who 
had considerable experience of Malabar, 
says that it is the practice of Courts to 
hold that in a kuzhtkkanom or ordinary 
kanom or any superiortenure there is an 
implied covenant to compensate for all 
unexhausted improvements.” This would 
seem to imply that ib was open to the 
tenant to have exhausted the improvements 
during the continuance of the tenancy. 
In this state of the authorities I feel great 
difficulty in giving a decision regarding the 
respective rights as to the ownership of 
the landlord and the tenant in trees of 
spontaneous growth, Ina this case if does 
not seem necessary to give adefinite opinion 
onthe question, as I think that the second ap- 
peal can be disposed of upon other grounds, 


I do not think that the two Acts, Act I of 
18:7 and Act I of 1900, should be construed as 
in any way declaring or defining the rights of 
the landlord and the tenant to trees of spon- 
taneous growth. They were intended to fix 
the amount payable to the outgoing tenant or 
mortgagee, as the case may be, in respect 
of the improvements existing af the time- 
of the eviction or redemption. The prin- 
ciple adopted in the Actsis fo sompensate 
the tenant for the labour expended by him on 
the land, irrespective of the question whe- 
ther he had acquired a proprietary right to 
the trees or not. This is rendered clear by 
a reference to section 3, clauses (2) and (2), 
of the Act of 1857. Clause (h) refers to the 
trees which have been planted and includes, 


(3) 24 M. 47; 10 M. Tu, J, 32', 
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in the amount of compensation to be awarded 
the cost of planting them. Clause (¢) which 
deals with trees of spontaneous growth res- 
tricts the right of compensation to the cost 
of protection or maintenance. From these 
two clauses the conclusion is irresistible that 
in the case of trees planted by the tenant as 
well as in the case of trees cf which 
he is only the oare-taker, the compensation 
has reference not tothe proprietorship in 
them but to the Jabour spent by the 
tenant in either rearing or protecting them. 
The Act of 1900 by section 13 carries 
out this principle a step further by fixing 
a different scale : of fees in respect of trees 
which have grown spontaneously, from the 
scale applicabla to trees planted by the 
tenant himself. Therefore in applying the 
two Acts it is not sxecessary to decide 
the question whether the trees belong to 
the landlord or the tenant. It is well settled 
that in awarding the compensation we have 
to be guided by the Act which is in force 
at the time of the desree. See Koshzkot 
Pudiya Kovil g th v. Chundaytl Madattul 
Ananta Pattar (4). Therefore the only 
question that need be considered in this 
second appeal is the quantum of com- 
pensation payable, and not the proprietorship 
in the trees. Mr, Rosario raised the point 
that, as the contract of mortgage on which 
the suit is brought was entered in 1895, the 
tenant is only entitled to compensation as 
regards trees which were either planted 
by him after the contract or which came Into 
existence after 1895. Prior to the passing 
of the two Acts there was some little doubt as 
to whether a tenant who obtains a kanom 
canclaim to stand in the shoes of those whom 
he had succeeded, Mr. Holloway was of 
opinion that “reason, convenience and the 
principle of the law all point to the date of 
renewal as that from which improvements 
to be paid for are determined or calculated.” 
This dictum apparently did not find favour 
with the learned Judges of this Court in 
Mupanagart Narayanan Nayar v. Virupatchan 
Nambudripad (5). They point out that no 
invariable rule can be deduced on this 
point, but that the question must be decided 
on the evidence as to custom adduced in each 
case. Whenthe Act of 1900 was passed, 
(4) 6 Ind. Cus. 887; 34 M. 61; (1910) M. W. N, 402; 


8 M. L., T. 216; 20 M. L. J. 849 
45) 4 M. 257; 1 Ind. Dec, (N. s.) 1035. 
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section 5 provided that every tenant shall be 
entitled to compensation fcr improvements 
which have been made by him, his pre- 
decessor-in-interest or by any person not in 
occupation at the time of the ejectment who 
derived title from either of them. It follows 
from thisthat a tenant who has obtained a 
renewal is entitled to claim compensation for 
improvements made during his first tenancy; 
for if a tenant is entitled to compensation for 
improvements made by his predecessor, a for- 
tiori heisentitled to compensation for improve: 
ments made by himself during his first tenancy. 
Therefore, in any opinion, the defendant is 
entitled to compensation for all improve- 
ments which came into existence since the 
commencement of his first tenancy in 1873. 
See also Thekkemannengath Raman y. Kakkes- 


seri Pazhtyot Manakkal (6) per Sadasiva 
Aiyar, d. 
The further contention raised by the 


learned Vakil is that the slause in Exhibit 
A, which says that the trees which have 
grown | Spontaneously and which are yet to 
grow ‘belong to you and they can be cut 
and removed for your purposes,’ does not 
offend against the provisions of either Act 
l of 1887 or of Act I of 1900 and that it is - 
binding on the deferdant. The argument is 
that this clause does not either take away or 
limit the right of the tenant to make im.. 
provements; it was conceded that if the clause 
operated in that direction it cannot be binding 
upon the defendant. Iam unable to agree 
that the effect of this clause is not to restrict 
the tenant in his right to make improvements. 
Tho clause implies thatthe landlord can enter 
upon the Jandand scutand carry away thetrees. 
It would impede the operations of the tenant 
in making improvements if the landlord is 
permitted to enter on the land, whenever he 
chooses to cnt and carry away the trees. 
Further it undoubtedly debars the tenant 
from claiming compensation, because if the 
landlord cuts and carries away the trees, 
nothing will be left outstanding at the 
time of eviction, and the tenant would be 
disentitled to compensation if they are not 
there. I, therefore, think that the clause in 
Exhibit A is opposed to section 19 of the 
Act of 1900 and section 7 of the Act 1887. 


(6) 27 Ind, Cas, 989; 28 M. L. J. 18% 2 L. W, 
433, 
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One other contention of the learned Vakil 
may be dealt with in this connection before 
dealing with the value of paddy. Mr, Rosario 
contended that he ought to be given damages 
for the trees of spontaneous growth which the 
tenant had unlawfully cut-and carried away 
during the tenancy. This proposition implies 
that the landlord was*the owner of the trees. 
With reference to this contention, it may 
become necessary to decide the question whe- 
ther the landlord or the tenant isthe pro- 
prietor of the trees, if the clause which 
declares the right of the landlord to the trees 
is not opposed to section 7 of Act I of 1887 
and section 19 of Act Iof 1900. I have 
already stated that the condition as to cutting 
and carrying away the trees is obnoxious to 
both the sections. It is impossible to separate 
the clause as to ownership from the clause 
which entitles the landlord to enter upon the 
premises tocut and carry away the trees. 
The contract as to an essential portion being 
unenforceable, if is void in its entirety. See 
section 24 of the Contract Act, As the right 
to damages was rested upon this admission of 
the landlord's right by the tenantin the 
contract of 1895, and as I hold that this con- 
tract is not binding on the defendant, it is 
unnecessary here again to consider the broader 
question raised by Mr. Rosario regarding the 
ownership in the trees. 


On the third quedtion raised by Mr. Rosario 
as tothe value of the paddy it seems to me 
that the Subordinate Judge’s judgment is 
unsatisfactory. Thereare a number of sur- 
mises in paragraph 20 for which we have 
not been referred to any evidence in the case. 
The Commissioner has given a valuation 
which the Subordinate Judge says he is 
unable to accept. In that case he was bound 
to have looked into the evidence and to have 
arrived at a finding on it instead of indulging 
in speculations as to whether the Government 
Notification rightly fixes the proportion bet- 
ween the imperial seer and Macleod’s seer. 
The Subordinate Judge’s conclusion upon this 
point cannot be sustained and he must be 
asked to return a fresh finding regarding the 
price of paddy. 





In compliance with the order contained 
in the above judgment, the Temporary Sub- 
ordinate® Judge of Palghat submitted the 
following 
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FINDING.—I am asked to submit a revised 
finding on the following isaue: — 

l. What isthe rate at which price of 
paddy must be caleulated? 

2. The evidence on this point consists of 
the testimony of plaintiffs’ witness No.1 on 
the one side, and defence witness No. 1 on the 
other side. Plaintiffs’ witness No.1 says 
that paddy sells at 9 narayams per rupee, 
and at Rs. 36 per 60 paras, and that the 
price was nearly the same for the last ten years. 
9 narayams per rupee will be 11¢ edangalis 
per rupee. Rs. 36 per 60 paras will be 
20-5/6 edangalts per rupee. Thus there is con- 
siderable difference between the two amounts. 
It is not possible to say what was the price on 
an average. In the plaint he has claimed at 


the rate of 18% edangalis per rupee. 


3. On the side of defendants there is the 
affidavit of defendants objecting to the Com- 
missioner’s valuation and it says that the price 
must be calculated at the rate of 16 edangalis — 
per rupee. Thesame man is examined as 
plaintiffs’ witness No. 1 and he says that for 
the last ten years the price of paddy is þe- 
tween 13 and 15 narayams per rupee. If it 
is 18 narayams it will be 164 edangalis, If 
itis 15 narayams it willbe 18% edangalis. 
As he says that the price is between 13 and 
15 narayams we may take 14,88 the average. 
If that be so, the price will be 173 edangalis 
per rupee. I am inclined to believe this 
witness, 

4, I find that the price must be calculated 
at the rate of 17% edangalis per rupee. 





The second appeal coming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issue refer- 
red by this Court for trial, the Oourt deliver- 
ed the following 

JUDGMENT.—We accept the finding. 
The second appeal is dismissed with costs. 
Time for redemption will be four months 
from this date. 


Appeal dismissed. 
Vv. R. P. 
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PUNJAB CHIEF COURT. 

Fiast Civin Appear No. 342 or 19:6. * 
January 9, 1917. 
Present:—Mr. Justice Broadway. 

“SRI RAM—Derenpant—ApPELLANT 
VETSUS 
KANSHI RAM—Puatntirr, BADRI DAS 
AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, *. 2, 
s. L1--Suit to recover share of inheritance—Sutt, sub- 
sequent, to recover share of gifted property, whether 
barred—Res judicata—Specific Relief Act (I of 1877), 
s. 42—-Suit for declaration of share in decree, maintain- 
ability of. 

One B. M. in his lifetime divided his moveable pro- 
perty among his four sons, S., K, B. and A., and 
directed that a sum of Rs. 3,000 odd due to him from 
one B, L. should be held jointly by all four of them. 
On his death S. sued the representatives of B. L. 
and got adecree for the whole sum as due to him- 
self. K. then brought a suit to recover his share in 
the moveable and immoveable proporties left by B. 
M. His suit, was decreed in respect of the immove- 
able property but was” dismissed as regards the 
moveable property, inasmuch as it was held that B, 
M. had divided all his moveable property among his 
sons in his lifetime. K. then sued for a declaration 
of his one-fourth share in the decree obtained by 5. 
against B, L.'s representatives: 

Heid, (1) that the suit for a declaration was com- 
petent; [p. 256, col. 1.] 

(2) that inasmuch as the previous suit related to a 
share in the property left by B M. it was not incum- 
bent on K, to include init a claim for a share in the 
property held by ŞS. in which A. had an interest, and 
that, therefore, the suit was not barred either by 
Order IT, rule 2 or by section 11 of the Civil Procedure 
Code. [p. 267, col. 1.] 

Mahomed Riasat Ali v. Hasin Banu, 210, 157, 20 I. 
A. 155; 17 Ind, Jur. 484; 6 Sar. P.O. J. 874; Rafique 
d; Jackson's P. O. No. 188; 10 Ind. Dec. (N. s.) 737, 
relied upon. 


First appeal from the decree of the District 
Judge, Jullundur, dated the 30th May 1912, 
decreeing the claim. 


Mr, Nanak Ohand, for the Appellant. 

Bakhshi Tek Chand, for the Respondents. 

JUDGMENT.—The following pedigree- 
table will show the relationship between the 
parties:— 


BHANA MAL 
| 
Sri Ram, KashiRam, Badri Das, Achhru Ram 
Defendant Plaintiff. Defendant 
No. 1, No, 2. 
. Walaiti Ram, 


Defendant No, 3. 
The facts of this case are briefly as 
follows:— 


Bhana Mal in his lifetime divided up a 
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certain portion of his property among his 
four sons and separated from them. Pach 
son was also separated from his brothers 
and held his own share individually. This 
separation took place in 1903 and was 
evidenced by four chaupatras in which the 
detail of the shares allotted to each of the 
brother was duly entered. These chaupatras 
are dated the 21st February 1903 and have 
been admitted as correct by the parties. 

There was a sum of Rs. 8,000 odd due to 
Bhana Mal by one Brij Lal and with regard 
to this in the chaupatras it is distinctly 
entered that the debt due by Brij Lal, amount- 
ing to Rs. 3,000, is to be held jointly by 
the four brothers each having a quarter 
share amounting to Rs. 775. 

On the 24th March 1905 Brij Lal struck 
a balance in favour cf Bhana Mal acknow- 
ledging, a sum of Rs. 3,031 as due. Bhana 
Mal died in December 1905. 

Sri Ram is the elder brother and on the 
15th September 1907 Brij Lal struck a 
balance, Rs. 3,780, as due by him bnt 
in favour of Sri Ram alone. 

On the 19th November 1910 Sri Ram 
sued the sons of Brij Lal, who had then died, 
for the money due on this balance and im- 
pleaded his own brothers as defendants. In 
that suit Sri Ram alleged that he had spent 
abont Rs. 1,400 on the funeral ceremonies of 
his father and that he and his brothers had 
come to an arrangement by which the money 
due by Brij Lal was to be taken over by him 
in lieu of the Rs. 1,400 so spent and that he 
had paid their share of the balance to each 
of his brothers. Badri Das admitted this 
claim on his own behalf as well as.on behalf 
of his nephew Walaiti Ram, whose father 
was dead. In this suiton the 14th Decem. 
ber 1910 Kanshi Ram flatly denied the alleg- 
ed settlement and claimed to be entitled to a 
share in the whole of the money due by Brij 
Lal. He was directed to bring a regular suit 
and Sri Ram obtained a decree in his favour 
on the 23rd December 1910. 


Sanshi Ram then on the 17th July 1911 
brought a suit against his brothers in which 
he claimed one-fourth share in all that had 
been left by Bhana Mal. He detailed the 
immoveable property:and fixed the value of 
the moveable property including the outstand- 
ings, at Rs. 11,000 approximately, alleging 
that if it was found on taking account that the 
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moveable property exceeded this sum he was 
prepared to pay the necessary Court-fee on the 
excess. This suit resulted in a decree in favour 
of Kanshi Ram qua the immoveable property 
but his claim to the moveable property was 
dismissed. Sri Ram, who defended that 
suit, pleaded that Bhana Mal had left no 
moveable estate inasmuch as all moneys due 
to him had been divided up in hia lifetime 
between his four sons, but admitted that 
Kanshi Ram was entitled to a fourth share 
in the immoveable property. 

On the 27th February 1912 Kanshi Ram 
brought the present suit against his brothers 
and nephew, praying for a declaration 
to the effect that he was entitled to 
a fourth share in the sum decreed in 
favour of Sri Ram on the 28rd December 
1910 and his suit has been decreed. Against 
this decree Sri Ram has filed his present 
appeal through Mr. Nanak Chand and Mr. 
Tek Chand has appeared on behalf of Kanshi 
Ram. Mr. Nanak Chand has raised various 
legal points. Firstly, he alleged that no 
declaratory suit lay. He did not, however, 
press this and as Sri Ram has not as yet 
executed the decree it seems to me that there 
is no legal bar to the suit as brought. 

Secondly, it was urged that the present suit 
was barred by section l! and Order II, rule 2, 
Civil Procedure Code. It was urged that the 
plaintiff had in 1911 sued for a quarter share 
in the whole of the property left by Bhana 
Mal, that as his claim for a quarter share 
in the moveable property had been dismissed 
no suit, therefore, lay. With regard to 
Order II, rule 2, it was contended that as 
the sum now in suit ought to have been 
included in the suit in 19.1, the present suit 
is not competent, and I have been referred 
to Makhi v Usman (1), Nawab Muhammad 
Kabir Khan v. Musanvmat Bhag Bharz (2) and 
Dumpanaboyina Gangi v. Addala Ramaswami 
(3). On the merits it was urged that 
Badri Das’s evidence, the only evidence 
produced by Sri Ram, should be accepted. 
Mr. Tek Chand on the other hand has 
pointed out that Kanshi Ram’s position 
has been throughout that this money now 
in suit was not left by Bhana Mal and did 
not form a partof hisestate at the time of 


his death, but that it had been made over 
(1) 15 P. R. 1885. 
(2) 17 P.R. 1897. 
(8) 25 M, 736 at p. 739; 12 M, L. J, 103. 
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‘Nanak Chand as well as Dalipa v. 
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by Bhana Mal in his lifetime to the four 
brothers jointly, and that, therefore, neither 
section Ll nor Order II, rule 2, Civil Pro- 
cedure Code, was a bar tothe case, He 
referred me to the written statements of 
Badri Das and Sri Ram (in the former 
ease), in which the fact that Bhana Mal had 
divided up all the moveable property between 
the four brothers was clearly and anmistak- 
ably pleaded. In fact Badri Das clearly 
pleaded that in this case, and in his state- 
ment alleged that on the death of Bhana Mal 
the brothers had agreed to make oyer the 
debt of Brij Lal to Sri Ram in lieu of 
Rs. 1,400 expended by him, and that- 
Sri Ram had paid each of them Rs. 400 
as a share of the balance. There is no proof 


' of this other than the statement of Badri Das, 


which is, of course, contradicted by Kanshi | 
Ram’s statement, and it seems to me that the 
learned District Judge (old style) was right 
in thinking that had the arrangement alleged 
been really arrived at with regard to this 
particular debt due by Brij Lal there would 
have been some writing to evidence the fact, 
if ib was only a receipt executed by the 
brothers for R3. 400 that each of them are 
alleged to have been paid by Sri Ram. Sri Ram 
himself, as I have pointed out above, clearly 
pleaded in the suit in 1911 that his father 
had distributed the whole of his outstandings 
amongst his sons. In these circumstances I 
have no hesitation in holding that this debt 
did not form part of Bhana Mal’s estate when 
he died. With regard to the legal aspect I 
have consulted the authorities cited by Mr. 
Suraj 
Kaur (4), Har Dyal v. Aya Ram (5), Mu- 
hammad Ali v. Mir Haidar (6), Sumeka Dasi 
v. Baikuntha Chandra Das (7), Musammat 
Badshah v. Sahib (5) and Mahomed Riasut 
Ali v. Hasin Banu (9) referred to by Mr. 
Tek Chand. It seems to me that the last case 
of Mahomed Riasat Ali v. Hasim Banu (9), 
which is a Privy Council ruling, is very much 


(4) 84 Ind, Cas. 581; 48 P. R. 1916; 142 P. W. R. 
1916, 

(5) 22 Ind. Cas. 664; 83 P, L. R. 1914; 43 P. W. R. 
1914. 


(6) 28 Ind. Cas. 801; 82 P. L. R. 1915. s 

(7) 80 Ind. Cas. 607. 

(8) 87 P. R. 1993. 

(9) 21 0. 157; 20 I. A. 155; 17 Ind. Jur, 454 6 Sar. 
P. C. J. 374; Rafique and Jackson’s P, C. No. 133; 10 
Ind. Dec, (N. 8.) 737. 


+ 
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to the point. My own view is that inasmuch 
as the suit in 1911 related to a share iù the 
property left by Bhana Mal, it was not 
incumbent on Kanshi Ram to insolude in it the 
claim for a share in the property held by 
Sri Ram in which Kanshi Ram had an 
interest. He certainly did not make any 
claim with regard to this sum of money so 
that section 11 clearly does not apply and 
as he was not bound to inelude the present 
claim in that suit, Order II, rule 2, is no bar. 

In these circumstances I hold that the 
decree passed by the learned District Judge 
(old style) is correct and I confirm it and 
‘dismiss this appeal with costs. 

Appeal dismissed. 





PATNA HIGH COURT, 
FULL BENCH. 


Civit Revision No. 207 or 1916. 

, March 30, 1917. 
Present:-Sir Edward Chamier, Kr., Ohief 
Justice, Mr. Justice Sharfuddin, 

Mr. Justice Chapman, 

Mr, Justice Mullick and Mr. 
Justice Atkinson. 
MAHADEO LAL—Appuicant 
VETSUS 
LANGAT SINGH AND otaers— 


RESPONDENTS, 

Bengal Tenancy Act (VII of 1885), ss. 170 (3), 161 
—Transferee of portion of occupancy holding not trans- 
ferable by custom, whether entitled to make deposit — 
Interest of transferee—Interest and encumbrance, 
difference between. 


Per Curiam (Mullick, J., dissenting).-The transferee - 


of a portion of an occupancy holding not transferable 
by custom is not a person who has in the holding 
proclaimed for sale an interest which is “voidable on 
the sale” within the meaning of section 170(3), Bengal 
Tenancy Act, and is not, therefore, entitled to deposit 
the amount of the landlord’s decree and costs under 
that section. [p. 262, col. 1; p. 263, col. 2.] 

The interest of such a transferee is not an encum- 
brance as defined in section 16Lof the Act. [p. 262, 
col. 1; p. 268, col. 2.] 

Mahanti Lal Sahu v. Hurkissen Jha, 19 0. W.N. 
clxxvi (176) followed. 

Sahdeo Singh v. Kuldip Singh, 18 0. W. N, ccoxix 
(219), not followed. 

Abdul Rahman v. Ahmadar Rahman, 31 Ind. Oas, 
554; 22 O, L. J. 356;19 C. W. N. 1217, 43 O. 558, relied 
upon. 

Per Mullick, J-~The purchaser of a portion of an 
occupancy holding not transferable by custom has 
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encumbrance within the meaning of section 161, 
Bengal Tenancy Act. The word “interest” in section 
170 is a wider term than encumbrance and includes 
rights other than those falling within the narrow 
limits of section 161, Bengal Tenancy Act. [p. 264, 
col. 1; p. 265, col. 1; p. 267, col. 1.] 
Rameshwar Singh v. Raghunandan 
Ind. Oas. 887; 1 P. L. T, 403, doubted. 
Case-law discussed and reviewed. 


Civil revision against an order of the 
Munsif, Sitamarhi, dated the 7th September 
1916, 

FACTS of the case appear from the judg- 
ment, 

Mr, Lakshmi Narayan Singh (with him 
Mr. Nirsu Narayan Singh), for the Peti- 
tioner.—The question is whether a purchaser 
of a portion of a non-transferable occupancy 
holding can make a deposit under section 
170 (3), Bengal Tenancy Act, to save the 
holding from sale in execution of a decree 
for rent against the registered tenant. 

I would refer first to the ruling of this 
High Court in Rameshwar Singh v. Raghu- 
nandan Khawas (1), in which the purchaser 
of an entire non-transferable occupancy 
holding was held not so entitled. If the 
holding is not transferable by custom, and 
if the whole has been transferred, the tenant 
has walked out and the transferee has no 
interest in the eye of law and so he can- 
not make a deposit. If the holding is 
transferable, the landlord being bound by 
the transfer, cannot sue the original tenant; 
and the suit itself being incompetent, the 
decree, is wrong, and the transferee being 
not affected by the decree and sale, he 
cannot make a deposit. Thus, in either 
case, the purchaser of an entire helding 
cannot make a deposit, : 

But the question of the purchaser of a 
portion only stands altogether on a different 
footing. Refers to the Full Bench case 
of Dayamoyt v. Ananda Mohan Roy Chowd- 
hurt (2). 

[Cuamer, C. J.—-(After consulting the 
other Judges). We propose to accept this 
Full Bench desision. I believe both the 
sides accept ib.) 

Refers to order of reference at page 174° 
which speaks about the interest of such a 


purchaser. 
(1) 38 Ind. Cas. 337; 1 P. L. J, 403. 
(2) 27 Ind. Oas. 61; 420. 172; 18 0. W.N. 971; 20 


Khawas, 38 


an interest voidable on the sale, andis entitled to ” ©. L. J. 52. 


deposit thes arrears under section 170 (3), Bengal 
Tenancy Act. The interest of such a person Is not an 


17 


A anawa rara a ta amara 
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The Full Benoh has held that the pur- 
chaser of a portion has an ¢nierest in the 
holding, and the logical corollary from that 
is that he should be givena right to protect 
that interest. The phrase in section 170, clause 
(3), any person having an interest voidable 
on the sale” should be construed liberally. 
If the interest is not ‘voidable’ but ‘void’, he 
has greater right to prevent the sale. 

[Caapman, J.—His interest is avoided by 
the sale, but I would like to know if the 
term ‘viodable’ has been used in that sense. | 

{Moutick, J.— The meaning of that word 
has been explained in Tarak Das Pal v. 
Harish Chandra Banerjee (3).]} 

[COHAMIER, O. J.—Is it not a fact that all 
the Judges who have touched the point 
have held the word ‘yoidable’ to refer to 
incumbrances’ under section 161. } 

Yes, except Justice Mookerjea. I am, 
however, greatly hampered by the judg- 
ment of your Lordishp, the Chief Justice, 
a Singh v. Raghunandan Khawas 

[Caamizr, C. J.—Do not be hampered, you 
are arguing before Full Court. | 

Encumbrances are (1) notified and regis- 
tered incumbrances; (2) ordinary ones. The 
purchaser’s interest is voidable on the 
sale, as the execution purchaser has to 
take some steps before dispossessing him, 
that is, he has to avoid the purchase. 

[Cuamizr, C., Ji—Has he to apply to the 
Collector under section 167 ? 

No. But he must go to the Civil Court. 

[Mucszicx, J.—Then by your argument 
the purchaser of an entire holding will 
also be said to have an interest ‘yoidable’ 
on the sale. | 

The Full Bench in Dayamoy:’s case (2), 
has, however, held that the purchaser of a 
portion only in a ron- transferable holding 
has an interest, while that of the whole has 
no interest at all. 

(Cuapman, J.— Your argument is that 
even if itis not an ‘incumbrance’ and the 
landlord need not apply to the Collector 
your client’s interest is ‘voidable’ on the sale 
bee it will be avoided by the sale. |} 

es. 

[Cuamier, C. J.—You seem to be putti 

the cart before the horse. See ae 


ef) 16 IndeCas, 977; 170. W. N. 163; 16 0. L. J. 
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and look to section 174 which is very 
limited as compared with Order XXI, rule 
89, Civil Procedure Code.. The purchaser of 
a portion, according to your argument, 
easily comes under Order XXI, rule 89. 
Would your client by paying the money 
under section 170, claim under section 171, 
a mortgage for money so paid? 

No. I will not be a mortgagee. I pay 
money before sale and can only bring a suit 
for contribution against the original tenant. 

(Suarroppin, J.—Section 17] is clear.] I 
have not come across any case on the point. 

F Moruo, J—Why do you say, you can- 
not be a mortgagee in respect of the whole 
holding? | 

[Cuamisr, C. J.— It is quite clear that if 
we hold that he has an interest ‘voidable’ 
on the sale under section 170, he becomes a 
mortgagee under section 171. ] 

I now draw your Lordships’ attention to 
Tarak Dus Palv. Harish Chandra Banerjee (3). 

[Cuamer, C. J.—That case is peculiar and 
distinguishable, as the transferee had re- 
mained in possession for 12 years to the 
knowledge of the landlord. | 

But the Judges were not influenced by 
that circumstance, as appears from the 
observations at page 165 of the report, 
left hand column. The word used in section 
170 is ‘interest’ and not ‘incumbrance’. 

[Cuapman, J.—What is the strongest and 
the best case on your side? | 

The case exactly in point is Ahmadullah 
Chowdhury v. Harkaru Saha (4). But it ia not 
for us to say what is the best case—your 
Lordships can better say that. Mr. Justice 
D. Chatterjee decided the case of Sahdeo 
Singh v. Kuldip Singh (5). I also rely upon 
ia Nath Sarkar v. Rakhal Raj Gayon 

6). 

(Cuamier, C. J.—This is contrary to Abdul 
Rahman vy. Ahmadar Rahman (7). The 
authorities are on both sides. Let us dis- 
cuss the various words used in the section. | 

I may refer to Abdul Rahman v. Ahmadar 
Rahman (7), Jugal Mohini Dasi v. Sri Nath 
Chatterjee (8). I strongly rely upon the dissen- 

(4) 27 Ind. Cas. 176; 20 O. W. N. 89; 18 C.W. N.» 
ecxxxi (231); 22 C. L. J. 106. : 


(5) 18 O. W. N. coxix (219). 
a 3 Ind. Cas. 835; 18 C., W. N. 1176; 100. L.J. 
413 


(7) 81 Ind. Oas. 554; 220. L. J. 856; 43 O. 558; 19 
C. W. N. 1217. ° 
(8) 7 Ind. Cas. 477; 12 C, L. J. 609 at p. GIL, ` 
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tient judgment of Mr. Justice Mullick in 
the former at page 565*. My argument is of 
a threefold character; (1) that the interest of 
the purchaser of a portion is vozdable on the 
sale, (2) even if it be held to be void, he 
has greater right to protest the sale, and 
(3) he is an encumbrancer under section 
161, his purchase being in limitation of 
the original tenant’s iuterest in the portion 
sold. Section 170 has not to be read with 
section 161, as it does not speak of any 
encumbrance 
interest voidable on the sale, 

[ Arxinson, J.—It speaks of ‘voidable’ on 
the sale. | 

[CHAMIER, O. J.—Chapter XIV has to be 
read as a whole. It provides for annulling 
interest defined in the chapter as encum- 
brances. The purchaser’s interest is nota 
protected interest, under section 160, section 
310A. old Civil Prosedure Code (Order XXI, 
rule 89) does not apply now to Bengal 
Tenancy Act, section 174 of which bears a 
stiking difference in language. | 

Yes, it has been held that no one but 


the judgment-debtor can deposit it after the. 


sale, but before the sale, one can make 
a deposit and section 170 provides for that. 
Clause (2) says, ‘paid into Court’ but not 
‘by whom’, 

(Cnamier, O. J.—But the succeeding clause 
says, who can pay the money. | 

The ruling in Tamtzuddin Khan v. Khoda 
Nawaz Khan (9), is against me. But it 
has been doubted and discussed in Asgar 
Ali y. Gouri Mohan Roy (10), also in Mr. 
Justice Mullick’s judgment in Abdul Rahman 
y. Ahmadar Rahman (7). 

[Cuamrer, C. J.—You can get a number of 
eases on either side. 

On the merits, I submit that the tenants 
in this Province generally sell a portion 
of their holdings; and your Lordships’ 
decision, if against me, will be disastrous 
to the entire tenantry of Bihar, who, then, 
will not be able to raise money on marri- 
age occasions or to pay up arrears of rent. 
But I confess, as a landlord, I shall have 
personally reason to rejoice. 

Mr. Baidyanath Narayan Sinha, for the 


(9) 5 Ind. Cas, 116; 14 0. W. N. 229; 11 C. L. J. 16, 

(10) 21 Tad. Cas. 58; 18 0. w. N. '601; 18 0. L.J. 
257. 
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Opposite Party.—Chapter XIV of the Bengal 
Tenancy Act is a self-contained chapter 
and the sections of any other Act should 
not be read into it. Section 170, clause (3), 
speaks of ‘interest vocdable on the sale.’ 
It is opposed to a ‘void’ interest. We 
have next to see what is meant by ‘void- 
able’. I submit it refers to those interests 
which have to be avoided or annulled by 
the landlord under Chapter XIV, sections 
159. It speaks of two kinds of interest, 
‘protected interests’ and other ‘interests’, 
whieh, for the sake of convenience, have 
been included under a  catch-word 
‘encumbrance’. It is thus immaterial that the 
word ‘encumbrance’ has not been used in 
section 170 (3), as I submit Chapter XIV 
does not contemplate a third kind of interest, 
all interests coming under, (1) ‘protected 
ones’, or (2) ‘encumbrance,’ which, has 
been used as synonymous with ‘interest; the 
word ‘avoided’ also is same as ‘analled’, 
Section 159 speaks clearly of ‘interests.’ 

[Murr16g, J.—Has the purchaser of a por- 
tion no ‘interest’? | 

He hasan ‘interest’ under the Full Bench 
decision of Dayamoyt v. Ananda Mohan Roy 
Chowdhurt (2), but his interest does not come 
under the stringent provisions of Chapter 
XIV, which provides for a special procedure 
relating to sales in execution of rent decrees. 

[Cuamizr, ©. J.— The phrase is ‘voidable 
onthe sale’ and not ‘avoided by the sale’. | 

T may refer to section 159 and proviso (b). 

[OgAMIER, C. J, —The whole question is, 
whether the words ‘interest voidable on the 
sgle’ refer back to section 159, Section 166 
also speaks of ‘with power to avoid’, and in 
the very next sub-section, the word ‘annul’ 
is used, They may be convertible terms. | 


l may refer to Jotindra Mohan Tagore -v. 
Durga Dabe (11); further, a co-tenant’s 
interest has been held to be ‘void’ and not 
‘yoidable’ as his interest passes along with 
the sale. ‘On the sale’ means ‘after the sale’. 

[Caamer,-C J.—Has the Full Bench deoi- 
sion given the purchaser of a portion any 
right other than resisting ejectment by the 
landlord as long as the original tenant 
retains the other portion? | 

I submit he has not been given any 
right other than that, and of applying under 


(11) 10 C. W. N. 438. 
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Order X XI, rule 90, to set aside a frandulent 
sale, as a representative of the jadgment- 
debtor under section 47, Civil Procedure 
Code. 

[OBAMIER, C. J.—He is only a shadow of 
the original tenant. 

[Moutics, J.— What about interests other 
than ‘encumbrances’? How are they to be 
avoided P 

Bengal Tenancy Act does not say anything 
about that. 

“ [OHAmler, C. J.—The purchaser of a 
transferable holding is an encumbrancer. | 

Yes, but not that of non-transferable 
holding. 

[Cuampuan, J.—As it has not to be 
‘avoided’, 

Yes, it passes along with the sale. More- 
over, a sale is not an interest on the tenure or 
holding, nor is it in limitation of the tenant’s 
right. 

[Cuamier, OC. J.—Cannot an occupancy 
raiyat create a sub-lease? | 

Yes, but not for more than nine years. 
See section 65. 

{Mutuick, J.—Suppose, it exceeds nine 
years. 

[Cuamier, C, J.—The under-tenant goes 
with the tenant. | 


The ruling in Sahkdeo Singh v. Kuldip 
Singh (5) proceeds upon assumptions and 
does not discuss the point. Nalini Behari Roy 
Fulmani Dasi (12) is in my favour, also 
Tamizuddin Khan v. Khoda Nawaz Khan (9). 


[MuLLIGK, J.—It only holds that the pur- 
chaser ofa portion is not an encumbraneer. | 

Then I submit he cannot be entitled to 
come under section 170 (8). 

[Mouutics, J.—You are begging the ques- 
tion. | 

I may draw your Lordship’s attention to 
the clear and explicit observations of Jenkins, 
©. J. in Abdul Rahman yv. Ahkmadar Rahman 
(7), where itis said the purchaser of the 
entire holding or a portion stands on the 
same footing—~both ‘stand or together’ 
(reads the passage). 

The case of Tarak Das Pal v. Harish 
Chandra Banerjee (3) overlooks the fact that 
an ‘encumbrance’ is also an ‘interest? under 
sections 159 and 161. 


(12) 13 €nd. Cas, 487; 16 ©. W. N., 421; 15 C. L. J. 
888. 
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[Mouuuicx, J.——Jnstice Mookerji’s decision 
has remained unshaken. | 

The decision in Abdul Rahman v. Ahmadar 
Rahman (7) does not expressly refer to it, but 
it dissents from it by implication, just as the 
Full Bench case of Dayamoyi v. Ananda 
Mohan Roy Chowdhuri (2) overrules the pre- 
vious desisions without ‘referring expressly to 
any one of them. Some case wrongly inter- 
preted the Full Bench decision as giving the 
purchaser a right to make a deposit, and 
so the learned Chief Justice in Abdul Rah- 
man vy. Ahmadar Rahman (7) expounded its 
true effect and thus, in a way, by implication 
challenged the correctness of the rulings to 
the contrary. 

I may refer to Ashutosh Ghose vy. Abinash 
Ohandra Chowdhuri (18), . where a co-tenant’s 
interest was held to pass:along with the sale, 
being wholly ‘void’ and not. ‘voidable on the 
sale’. The purchaser of a portion cannot 
certainly claim a higher privilege and protec- 
tion than aco-tenant. The ruling in Ahmad- 
ullah Chowdhury v. Harkaru Saha (4) is the 
same case as Ahmadullah Ohowdhury v. 
Harkaru Saha (4) (notes portion). 


The cases of Sahdeo Singh v. Kuldip Singh 


. (5) and Ahmadullah Chowdhuy v. Harkaru 


Saha (4) were decided by the same Bench 
on one and the same day. 

The desision inTarak Das Pal y. Harish 
Ohandra Banerjee (3) is based upon other cases 
which are distinguishable, and it is, I 
submit, not logical, as an interest, which 
asses with the sale, cannot be held to be 
voidable’, there being nothing to ‘avoid’. 

Mr. L. N. Singh, in reply.—Under the 
Full Bench decision, the purchaser of a 
portion can apply to set aside the sale 
under Order XXI, rule 90, on the 
ground of fraud and irregularity, and it 
would thus be absurd to contend that he 
cannot in time make a deposit and prevent 
the sale. When he can come after the 
sale and impeach it, he should surely be 
allowed to come and deposit before the sale. 

[Cuamrer, O. J.—Tkere seems to be no 
absurdity. If the landlord conducts the 
execution sale properly, why should he not 
buy up the property P | 

JUDGMENT. 

Cuamier, C. J.—The question for decision is 

| | 

(13) 11 Ind. Cas, 501; 15 C, W. N. 782, 
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whether the applicant, the purchaser without 
landlord’s consent of a part of a non- 
transferable occupancy holding, which has 
been proclaimed for’ sale under section 163 
of the Bengal Tenancy Act, is entitled to 
deposit the amount of the landlord’s decree 
and costs under section 170, sub section 3 
of the Act. That section provides inter 
alia that when an order for the sale of 
a holding in execution of a rent-decree 
has been made the holding shall not be 
released from attachment, unless before it 
is knocked down to the auction-purchaser 
the amount of the decree and certain costs 
are paid into Court, and that the judg- 
ment-debtor or any person having in the 
holding any interest “voidable on the sale” 
may pay money into Court under that 
section, 


The case has been referred to this Bench 
partly on account of the importance of the 
question involved and partly because there 
has been a difference of opinion on the 
question in the Calcutta High Court, D. 
Chatterji and Walmsley, JJ., having 
decided it in the affirmative in Sahdeo 
Singh v. Kuldip Singh (5) and Jenkins 
C. J. and N. R. Chatterjea, J., having 
decided it in the negative in Mahanti Lal 
Sahu v, Harkissen Jha (14). These two 
cases are so far as I am aware the only 
cases in which the precise question has 
been decided. Our attention has been drawn 
to a large number ‘of cases which bear 
more or less upon the question but they 
cannot be said to establish any settled 
cursus curis on the subject which this 
Court ought to follow. Both sides have 
in this case admitted the correctness of 
the propositions laid down by the Full 
Bench in Dayamoyt v, Ananda Mohan Roy 
Chowdhuri (2) and it may be conceded 
that as held in that case a purchaser 
with the landlord’s consent of a part of 
a non-transferable occupancy holding has 
an interest in the holding sufficient to entitle 
him to apply after an execntion sale, as 
a representative of the ratyat, to have the 
sale of the holding set aside on the ground 
of fraud, but the question which we have 
to decide is whether such a person has 
an interest in the holding “yoidable on 


` (44) 19 0, W. N. olxxvi (178), 
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the sale” within the meaning of sectio® 
170 of the Act. 

Section 159 lays down that when a 
holding is sold in execution of .a decree 
of arrears djie in respect thereof the | pure 
chaser shall take subject to the interest 
defined in Chapter XIV as “protected 
interests” but with power to annul the 
interests defined in that Chapter as “‘incum- 
brauces” provided that the power to annul 
shall be exercisable only in the manner 
directed by that Chapter. 

Section 160 shows what are “protected 
interests.” No one suggests that the appli- 
cant has a protected interest.” 

Section 161 defines the term “incumbrance” 
used with reference to a tenancy as mean- 
ing any lien, sub-tenancy, easement or other 
right or interest created by the tenant on 
hia tenure or holding or in limitation of 
his own interest therein, and not baing a 
protected interest as defined in the last 
foregoing section. 

Section 163 provides inter alun that in 
the case of an oceupancy holding the pro- 
clamation of sale shall announce that the 
holding will be sold with power to annul 
all incumbrances. 

Section 166 provides that when an 
occupancy holding has been advertised for 
gale under section 163 it shall be put 
to auction and sold with power to avoid 
all incumbrances and the purchaser at a 
sale under this sestion may in manner 
provided by the next following section 
and not otherwise annul any incumbrance 
on the holding. 

Section 167 prescribes the procedure to 
be followed by a purchaser having power 


to annul encumbrances and desiring to 
annul the same. 

Tt seems to me quite clear that 
the words “annul” and avoid” as used 


in these sectidns are convertible terms, 
that the only interests which are “voidable 
on the sale” within the meaning of section 
170 are those interests which can be 
avoided by means of an application under 
section 167 and that the only interests 
which can be avoided by means of such 
an application are the interests defined in 
section 161 as “incumbrances”. The result, 
in my opinion; is that the answtr to the 
question which we have to decide depends, 
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upon whether the applicant has an incum- 
brance as defined in section 161. In my 
opinion he has not. He sertainly has not 
either a “lien, sub-tenancy, or easement.” 
Has he any other right or interest created 
by the tenant on his holding or in 
limitation of -his own interest therein?” 
These words refer presumably to some 
right or interest which is ejusdem generis 
with the opening words uf the definition 
and not to some much larger right or 
interest of a different description. Upon 
the construction of this definition I accept 
what was said by Jenkins, ©. J. and N. 
R. Chatterjea, J., in Abdul Rahman v., 
Ahamadar Rahman (7). That was the case 
of a tenure and not ofa holding but the 
reasoning of the learned Judges appliesas 
much toa holding as to a tenure. 


A transferee without the landlord's 
eonsent of a plot of land forming part 
of a non transferable holding may be 
entitled to retain possession of that plot 
while the tenant also retains possession 
of some portion of his holding, but, if an 
- execution sale of the holding takes place, 
the holding passes to the auction-purchaser 
and it seems to me that the previous 
transferee of a plot, forming part of that 
holding must give way to the auction- 
purchaser, in other words the interest of 
transferee of the plot, whatever it may 
be, is avoided by the sale and the holding 
passes to the auction-purchaser free from 
any claim on the part of the transferee. 

Chapter XIV of the Bengal Tenancy 
Act appears to me to be self-contained su far 
as the present question is concerned and 
upon a construction of the various pro- 
visions contained in that Chapter, I am of 
opinion that the applicant is vot a person 
who has in the holding now proclaimed 
for sale an interest which is “voidable on 
the sale” within the meaning of section 
170. I would, therefore, dismiss this 
application with costs. Hearing fee three 
gold mohurs. 

CHAPMAN, J.—I agree with the judgment 
delivered by the Chief Justice. 

ATKINSON, J.—I concur with the judgment 
delivered by the Chief Justice, : 

SHar¥uppin, J.—The question referred -to 
this Special Bench is one of very great 
importance. It is of importance to the 


INDIAN OASES, 


[1917 


landlords, to the occupancy ryots and to 
the transferees of a part of tbe holding. 
This question produced many conflicting 
rulings and for that reason this Special 
Bench was constituted in order to give a 
definite answer to the question put to this 
Bench in the Letter of Reference. The 
question referred to this Bench is whether 
a purchaser of a portion of an occupancy 
holding, not transferable withont the consent 
of the landlord, can make a deposit as 
directed by sub-section 3 of section 170 of 
the Bengal Tenancy Act. The sub-section is to 
the following effect: — The judgment-debtor 
or any person having in the tenure or hold- 
ing any interest voidable on the sale, may pay 
money into Court under this section.” On the 
first reading of this sub-section it would no 
doubt appear that the wordings are most 
comprehensive but when we refer to other 
provisions of the Chapter wherein section 
170 takes its place it seems to me clear 
that the purchaser referred to ought not 
to be given aright to make the deposit. 

In the present dispute both sides have 
admitted the correctness of the propositions 
laid down by the Full Bench in Daya- 
moyi v. Ananda Mohan Roy Chowdhurt (2). 
In this reported case it was held that 
after the execution sale a purchaser withont 
the landlord’s consent of a part of a non- 
transferable occupancy holding bas an interest 
in that bolding as a representative and has 
a right to apply for the setting aside 
of the sale.on the ground of fraud , but 
the question that we have to decide is 
as to whether such a person has an interest 
in the holding “‘voidable on the sale” within 
the meaning of section 170 of the Act. 


Section 171 provides that when a person . 
having in a tenure or holding advertised 
for sale under this Chapter (Chapter 
XLV) or in execution of a certificate for 
arrears of rent dne in respect therecf 
signed under the Bengal Public Demands 
Recovery Act of 19:3 an interest whioh 


_ would be voidable by the sale pays into 


Court the amount requisite to prevent 
the sales i 
(a) the amount so paid by bim sball 
be deemed to be a debt at 12 per cent. 
per annum and secured by a „mortgage 
of the tenure or holding to him; f 
(b) his mortgage shall tako priority 
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of every other charge on the tenure or 
holding other than a charge for arrears 
of rent; and 

(c) he shall be entitled fo possession 
of the tenure or holding as mortgage of 
the tenant and to retain. possession of it 
as such until the date, when interest due 
thereon has been discharged. 

It is clear, therefore, that in accordance 
with the provision of section 171 of 
the Act, the purchaser of a part of a non- 
transferable occupancy holding, if allowed 
to make the -deposit, becomes a mortgagee 
‘of the tenant, and as such he cannot be 
ousted by the landlord or by the purchaser 
of the holding in execution sale and the 
result would, therefore, be that new purchaser 
would be thrust on the landlord which I 
think certainly cannot have been the intention 
of the Legislature. The Legislature in 
enacting the Bengal Tenancy Act had in its 
_ view the safe-gnarding of the interests 
both of the landlords and the tenants and 
it seems to me from other povisions of 
the Act that the Legislature is against 
forsing a stranger on the landlord withont 
his consent and it is on this account 
that it has been held that the landlord 
is not bound to fcognise a transferee of a 
part of an occupancy holding not transferable 
by custom. 


In the present case the purchaser is 
certainly not a judgment. debtor. The question 
is whether he is entitled to avail himself 
of the provision of section 170 of the 
Act. Sub-section 3 of this section clearly 
provides that if a person has an interest 
“yoidable on the sale” he is entitled to 
make the deposit. The question, therefore, 
resolves itself into this, namely, whether 


a ‘purchaser of a part of an occupancy 
holding {vot transferable by custom has 
an interest “yoidable on the sale.” In 


order to determine that question I think 
it is necessary to refer to some other 
sections of the Act. Section 159 of the 
Act refers to the general powers of a 
purcLaser to avoid encumbrances. That 
section provides: “Where a tenure or holding 
is sold in execution of a decree for arrears 
due in respect thereof, the purchaser shall 
take subject to the qatercsts defined in 
this Chapter as ‘protected interest’ but 
with power to annul the interests defined 
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in this Chapter as encumbrances’.” As to 
what an encumbrance is we must refer 
to section 161 of the Act and as to how 
an encumbrance is to be avoided we have 
to refer to section 167 of the Act. On a 
perusal of these sections it is clear that 
under the provision of section 159 a purchaser 
takes the tenure or holding free from 
encumbrances and encumbrance as defined 
in section 161 can be voided or annulled 
under section 167. It follows from the 
provisions of the sections quoted that the 
encumbrance holders whose interest are 
voidable on the sale are persons who are 
entitled to make the deposit. It is also 
to be determined whether he has any 
encumbrance within the meaning of the 
section 161 of the Act under which section 
an encumbrance means a lien, sub-tenancy, 
easement or other right or interest created 
by the tenant on his tenure or holding 
or in limitation of his own interest therein, 
and not being a protected interest as defined 
by section 160 of the Act. In order, 
therefore, to determine whether a purchaser 
of a portion of an oseupanecy holding not 
transferable by custom is entitled to make 
the deposit, it has to be found whether 
he has an encumbrance within the meaning 
of the Bengal Tenancy Act and if he has 
not such an encumbrance he has no right 
to make the deposit. In accordance with 
the definition of an encumbrance it seems 
to me clear that the purchaser of a part 
cf an occupancy holding not transferable 
by custom .is not an encumbrance holder, 
That being the view that I take, I hold that 
in the present case the purchaser had uo 
right to make the deposit and I would, 
therefore, dismiss this application with 
costs f 

Morao, J—I am of opinion that the 
petitioner is entitled to deposit the arrears 
under section 170 (3), Bengal Tenancy Act. 


The matter turns upon the meaning 
of the words “interest voidable on the sale.” 


The learned Vakil for the opposite party 
contends that the words mean © incumbrance 
liable to annulment after the sale by the 
special procedure for annulment of ineumb- 
rances in Chapter XIV, Bengal Tenancy Act,” 
and that no interest which does not fall 
within the definition of incumbrance given 


264 
MAHADEO LAL v. LANGAT SINGH, 


in section 161 can be saved by payment under 
section 170, 

To this the petitioner’s first re-joinder is 
that he is in fact an incumbrancer. Now 
although there may have at one time been 
some foundation for the contention that the 
purchaser of a part ofa tenure or holding 
is an incumbrancer the question is, I take 
it, now settled by the decision of Jenkins, 
C. J., in Abdul Rahman v, Ahamadar Rahman 
(7), which went before him on a reference to 
which I was myself a party. 

The petitioner’ s next contention is that 
even if he is not an incumbrancer the 
word interest in section 170 is a wider term 
than incumbrance and ineludes rights other 
than those falling within the narrow 
limits of section 161. 


In my opinion this contention is well 
founded. Chapter XIV does not in terms 
say that interest and incumbrance are 
synonymous, then why should we strain 
language and give the word interest a mean- 
ing it does not ordinarily possess. 

Again if we rely on decisions in the Calcutta 
Court I have been ableto find only one in 
support of this interpretation, namely Behari 
Lal Pau v. Fakir Ohandra Roy (15), decided 
by Dass, J., sitting alone. 

On the other hand the weight of 
authority is wholly in favour of the view that 
the protection afforded by sections 170 and 
173, Bengal Tenancy Act, is not limited to 
incumbrances. 

In principle there is no difference in this 
connection between a tenure and a holding 
and 1 give below the cases which seems to 
me to support my view. In Anund Lal 
Mookerjee v. Kalika Pershad Misser (16) it was 
held that the unregistered transferee of an 
under-tenure sould stop a sale by payment 
of the arrears under section 6, Act VIII 
(B. ©.) 1865. That case was decided 
before the Tenancy Act of 1885 but it is 
useful as showing if the judgment of Dass, J , 
in 1908, is correct, then the law has 
materially altered the position of unregistered 
transferees by sale. 

So in Jotindra Mohan Tagore v. Durga Dabe 
(11), on which case the learned Vakil for 
the opposite party himself relies the 


(15) 12 O. Wa N, coxxxi (281). 
(16) 20 W. R. 59; 12 B. L. R. 489 note. 
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transferee of a whole tenure was allowed to 
deposit the arrears under section 170 on 
the ground that he had been allowed to do 
so on a previous oceasion. 

To the same effect is Jugal Mohini Dasi y. 
Sri Nath Ohatterjee (8), where the purchase 
was in respect of a part of a tenure. 

To like effestis Radhika Nath Sarkar v.. 
Rakhal Raj Gayen (6), where Jenkins, C. J. 
and Mookerjee, J., held that the unregistered 
purchaser of a share ina darpaini was entitled 
to deposit under section 171, Bengal Tenancy 


Act. 


Again in Brindaranit Choudhranit v, Annoda 
Mohan Ray Choudry (17), a person who had 
purchased a tenure long before the decree was 
allowed to deposit, it being held that 
although he was not strictly bound by 
the decree he would be allowed to deposit 
because he had been so allowed before. 

in regard to occupancy holdings the 
purchaser of the whole or part has’ been 
allowed to deposit under sections 170 and 
173, Bengal Tenancy Act in the following 
among other cases:-— 


Asgar Ali v. Gourd Mohan Roy (10), 
Ahmadullah Chowdhury v. Harkaru Saha (4), 
Sahdeo Singh v. Kuldip Singh (5), and 
Tarak Das vy. Harish Chandra Banerjee (3). 

The last of these cases is particularly 
in point because there the learned Judges 
decided in clear terms that interest and 
in3umbrance were not synonymous terms 
for the purposes of Chapter XIV. 


The opposite party relies on Nalini 
Behary Roy v. Fulmani Dasi (12). So far 
as I can see that is the only case in his 
favour, but even that decision was not 
based on the ground that the transferee 
had no ineumbrance. In that case the 
purchaser of the whole of a non-trans- 
ferable occupancy holding was held debarred 
from coming in under section 170, not 
because he had no incumbrance but because 
he had no interest which was valid against 


‘the landlord. 


The other case in which the opposite 
party seeks to rely is Mahanti Lal Sahu 
yv. Harkissen Jha (14). In this case 
Jenkins, C. J. and Chatterjee, J., did not 
decide the point whether the purchaser of 


art of a non-transferable occupancy holding 
(17) 18 Ind. Cag. 328; 160, W. N. 94, : 
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was entitled to deposit under section 170. If 
their Lordships had thought incumbrance 
and interest were synonymous, they would 
have forthwith decided against the transferee, 
but they seemed to be of opinion that 
it was not necessary to adjudicate upon 
the rights of a transferee of part of a non- 
transferable occupancy holding if in fact 
the holding under consideration was a trans- 
ferable one. They accordingly remanded the 
oase, 

In these circumstances, I am clearly of 
opinion that the weight of authority is 
against the view taken by Dass, J., in 
Behary Lal Pau vy. Fakir Ohandra Roy (15.) 

The next question is whether tbe peti- 
tioner’s interest is one voidable on the sale. 
The opposite party contends that it is void 
and not voidable. In my opinion, there is 
ample authority for the view that a transferee 
who is liable tobe ejected by the auction- 
‘purchaser after the sale has an interest 
viodable on the sale. And it will snffice 
to cite in sapport the judgment of 
Jenkins, C. J. and Mookerjee, J., in 
Radhika Nath Sarkar v. Rakhal Raj Gayen 
(6). The principle is the same whether 
the subject-matter is a tenure ora holding, 
and I confess, I have some difficulty in appre- 
giating the difference in this connection 
between a void and voidable interest. 

What the Court sells is the tenure or 
the holding. Per se the sale cannot be 
said to avoid anything. By the operation 
of sections 158 (B) and 195, Bengal 
Tenancy Act, tke sale gives the auction- 
purchaser the right to step into the shoes 
of the tenant subject to the limitations and 
the procedure of Chapter XIV. Whether the 
person in possession is a transferee by pur- 
chase or an incumbrancer, the auction-pur- 
chaser cannot on being resisted re-enter 
without further recourse to law which in 
the one case is a suit and in the other the 
special procedure under section 167. If 
as in Brinderant COhoudkrant v. Annoda 
Mohan Ray Choudry (17), the person in 
possession is not affected by the decree 
then ex hypothesi his interest is not void- 
able on the sale. But where he is so affect- 
ed the expression “void on the sale” 
is meaningless. In fact every interest is 
voidable “where the decree and sale give 
the auction-purchaser the right to re-enter. 
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It is true that a contrary view was taken 
in Jotindra Mohan Tagore v. Durga Dabe (11), 
but that case bas been repeatedly dissented 
from (see the observations of Mookerjee, and 
Beacheroft, JJ., in Tarak Das Pal v. Harish 
Ohandra Banerjee (3) and does not, in my 
opinion, correctly interpret the law. 


And even there the Court although express- 
ing the opinion that the transferee had no 
voidable interest granted his application to 
deposit because he had been allowed to 
deposit on previous occasions. In Tarak Das 
Pal y, Harish Ohandra Banerjee (3), the trans- 
feree had been in possession to the knowledge 
of the landlord for over 12 years, but nothing 
turned on this as the Court did not decide 
whether he had acquired a tenancy by adverse 
possession and held that possession qua the 
landlord was sufficient to give an interest 
voidable on sale. 


' Even in Nalini Behari Roy v. Pulmani 
Dasi (12), which is the opposite party sheet 
anchor and in which the transferee of a non- 
transferable occupancy holding was held not 
entitled to deposit under section 170, the 
decision was based not on the ground that 
the transferee did not possess a voidable 
interest but on the ground that his interest 
was not valid as against the landlord. 


This brings me to the opposite party’s 
third contention which is that interest in 
section 170 means interest valid against 
the landlord at least as regards occupancy 
holdings. 

In my opinion this contention must also 
fail. 

It is necessary, however, to examine 
the decisions on the rights of the purchaser 
of an occupancy holding. 


In Gadadhar Ghose v. Midnapur Zemindart 
Company (18) it was held that the pur- 
chaser of a non-transferable occupany hold- 
ing had a right to bring a suit to im- 
peach a rent sale on the ground of fraud 
and in Brahamdeo Narain Singh v. Ramdown 
Singh (19) the same power was 
held tolieina purchaser ofa part of a 


non-transferable occupanoy holding. In 
(18) 17 Ind. Cas. 126; i. O. L. J. 14Le 
(19) 17 Ind. Cas. 125; 16 0. L. J. 139, 
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Abdul Aziz v. Tafajuddin Sheikh (20) it was 
held that the transferee ofa portion of an 
occupancy holding can come in under Order 
X XI, rule 90 of the Civil Procedure Code of 
1908, as he is a person, whose interests are 
affected by the sale, these words being wider 
than the corresponding word of Order XAI 
rale 89, which corresponds to section 310A 
of the Civil Procedure Code of 1822, 


In Azgar Ali v. Asaboddin Kazi (21), it 
was held that the transferee of a. non- 
‘transferable ocoupancy holding is a person 
whose immovable property has been sold; 
that he is a representative of the judgment- 
debtor, and that he can apply under section 
173 of the Bengal Tenancy Act. In Tarak Das 
Pal y. Harish Chandra Banerjee (8) the pur- 
chaser of a non-transferable occupancy holding 
was held entitled to deposit, apparently with- 
out any deoision as to whether the transfer 
was binding upon the landlord or not. In 
Bungshidhar Haldar v. Kedar Nath Mondal 
(22), Benodint Dasei v. Peary Mohan Haldar 
(23), Kunja Behari Mondal v. Shambhu Chan- 
dra Roy (24) and Omar Ali Majhi v. Moonshi 
Basirudeen Ahmad (25), purchaser of a part 
of a non-transferable occupancy holding was 
held entitled to come in under section 310A 
of the Civil Procedure Code of 1882. 


On the other hand in Srimatt Nissa Bibi v. 
Radha Kishore Manikya (26), and Prosunno 
Kumar Middar v. Bama Churn Mondal (27), 
it was held tkat transferee of non-transfer- 
able occoupancy holding could not come in 
under section 244 or 31], Civil Procedure 
Code of 1882. Again in Nalini Behari Roy v. 
Fulmani Dasi (12) the purchaser of a nor- 
transferable occupany holding was held to 
be not entitled to some in either under 
section 244 or 311, Civil Procedure Code or 
section 170, clause 3, Bengal Tenancy Act. 
In this case on which the opposite party 
places very great reliance, but the authority 
of which has been greatly weakened by the 
Full Bench decision to which I shall refer 
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immediately ‘the judgment proceeds on the 
basis that each of the above sections contemp- 
lates an interest of the same nature, namely, 
one which is not valid against the landlord. 

All the above cases, however, were decided 
before the Full Bench decisión in Dayamoyz 
v. Ananda Mohan Roy Chowdhuri (2) and it 
may be urged that in some respects the law 
has been altered by that decision. 

‘lt is necessary, therefore, to see the state 
of the authorities since the Full Bench 
decision, which both parties before us have 
accepted as, a starting point. In  Sahdeo 
Singh v. Kuldip Singh (5), the purchaser of 
part of a non-transferable holding was held 
entitled to deposit under section 170, Bengal 
Tenancy Act. Ahmadullah Chowdhury v. 
Harkaru Saha (4) is to the same effect. In 
Ahmadullah Chowdhury w. Harkaru’ Saha 
(4) the purchaser of the whole of a non- 
transferable occupancy holding was held. 
entitled to deposit under section 170. On 
the other hand the opposite party relies on 
Mahanti Lal Sahu vy. Harkissen Jha (14), 
but asf have already observed, that case 
was remanded for the trial of the question 
whether the land was transferable or not and 
the point whether the interest of the 
transferee was valid as against the landlord 
and what effect the question of the validity 
had on sestion 170. was not gone into. In 
Kalı Charan Mahto v. Sheo Narain Singh 
(28), the Court held that the purchaser of a 
non-transferable occupancy holding cannot 
come in either under section 170 of the Bengal 
Tenancy Act or under section 310 A, Civil Pro- 
cedure Code of 1882, but that he can come in 
as a representative of the judgment-debtor, 
under section 244, This decision to some ex 
tent favours the petitioner, also as does Abdul 
Rahman Sarkar v. Promode Behary Dutta (29), 
where the purchaser of a non-transferable 
occupancy holding was held not entitled to 
come in under Order XXI, rule 89, of the 
present Civil Prosedare Code. The learned 
Judges in Abdul Rahman’scase (29) consider- 
ed Ahmadullah Chowdhury v. Harkaru Saha 
(4), but they did not expressly dissent from 
it. In my opinion, this last case still stands 
good forthe proposition that though the 


(28) 18 ©. W. N. cexix (219). S 
(29) 28 Ind. Cas. 162; 20.0. W. N. 40; 2. 0. L. J, 
108, 
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transfer of a non-transferable holding is not 
~ binding upon the landlord, it is nota bar to 
the transferee’s paying in money under 
section 170, Bengal Tenancy Act. 

The effect of the Full Bench decision, 
therefore, is that so far as the transfer of a 
whole non-transferable holding is concerned 
the case of Nalini Behari Roy v. Fulmani Dasi 
(12) has been oyerruled and Tarak Das Pal 
‘-y. Harish Chandra Banerjee (3) has been affirm- 
ed. The transferee has rights both before 
and after the sale inspite of the landlord’s 
and the auction purchaser’s right of re-entry. 

In this Court the case of Rameshwar 
Singh v. Raghunandan Khawas (1) is in 
favour of the opposite party but my res- 
peetful opinion is thatthe correct rule hus 
been laid down in the Caleutta High Court 
that the purchaser of a non-transferable 
occupancy is entitled to make a deposit 
under section 170, Bengal Tenancy Act. 

With regard to the transfer of a portion 
of. a non-transferable occupansy holding the 
two authorities since the Full Bench decision 
are both in the transferee’s favour in the 
matter of section 170, Bengal Tenancy Act. 


Indeed under the Fall Bench derision, 
the transferee of a part is in much stronger 
position than the transferee of the whole. 
The Fall Bench have decided that the land- 
lord can re-enter at any moment as against 
- the transferee‘of the whole, but that in 
respect of a part, he can only re-enter if 
the transfer effects a surrender or abandon- 
ment. If as generally happens in the case 
of a transferee of a part, there is no 
abandonment or surrender by the recorded 
tenant,. the landlord’s right of re-entry does 
not arise. The cases, therefore, which are 
in favour of the transferee of the whole, 
apply with stronger force to a transferee 
of a part. And the conclusion which I arrive 
at is that in spite of some conflict of opi- 
nion before the Full Bench decision there 
is @ very substantial preponderance of opi- 
nion in favour of the view than unless 
there is clear provision to the contrary as 
in Order XXI, rule 89, of the Civil Pro- 
cedure Code of 1908, the right of a transferee 
by sale particularly a transferee of part of 
a non-transferable occupancy holding to avoid 
the salg both before and after the sale has 
. taken place is independent of the validity 
of his interest as against the landlord. 


. Section 3 OA, Civil Procedure 
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I am of cpinion, therefore, on a considera- 
tion of the whole case that the petitioner 
is entitled to come in under sections 170 
and 171, Bengal Tenaney Act. 

Indeed on principle, I see no reason why 
the landlord shonld not be compelled to 
receive payment from a transferee in the 
petitioner’s circumstances. A landlord is 
only interested in receiving his rent. If 
a transferee is allowed to acquire a mort- 
gage lien under section 171, the landlord's 
position-is in no way worse than if the 
recorded tenant had mortgaged the holding 
himself to the transferee. Why then if the 
landlord is bound to accept a deposit from 
a mortgagee by private contract should he 
be allowed to refuse payment from a mort. 
gagee who acquires his lien by operation 
of law? In either case an outsider is thrust 
upon the landlord against his will. 

Again the petitioner’s position as defined 
by thé Full Bench also contemplates that 
he should be allowed to. come in under 
section 170 of the Bengal Tenancy Act. 
Code of 
1582 was withdrawn from operation, in rent 
sales in Bengal and Bihar in 1907. Order 
XXI, rule 89, which requires that the trang. 
foree sboald have an interest which gives 
him a title as against the landlord would 
also not protect him. The Fall Bench, how- 
ever, has held him to be competent on the 
ground of material irregularity and fraud 
to attack the sale under Order XXI, rule 
90, the terms of which are wider than those 
of Order XXI, rule 89. Ifheisa person 
entitled to come in under Order XXI, rule 
90, why is he not entitled to pay up before 
the sale and thu3 to avoid the chance of 
further litigation. But then the opposite 
party says that by withdrawing the money, 
the landlord will be held to have accepted 
the petitioner as a tenant. I do not think 
there is any estoppel in this matter. In- 
deed clause 4, section 170 of the Eastern 
Bengal and Assam Tenancy Act was expressly 
added for the purpose of making this clear. 


After all the object of giving the anction- 
purchaser the power to avoid encumbrance 
and other interests is not so much to 
facilitate his obtaining physical possession 
of the land as to improve his security for 
rent. So long as this security is*not impaired 
there sesms to be no reason why he should 
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be permitted to interfere with the tenant’s 
right of transfer, and if he gets his rent 
from the transferee he can, unless the land 
is being used for a purpose contrary to 
that of the original tenancy, have no ground 
of complaint. Generally speaking the right 
of transfer subject to the safe-guards against 
sub-division of the holding tends rather to 
enlarge than to out down the landlord’s 
security. 


In this connection it is interesting to 
note how the Legislature in India has pro- 
tested transferees from the earliest times. 
The firstenactment with this object was section 
13, Regulation VIII of 1819, which directed 
that money paid by an under-ratyat to 
protect a superior putni taluk from sale 
should be considered as a loan made to 
the proprietor of the tenure preserved from 
sale by such means and the faluk so pre- 
served should be the security of the person 
or persons making the advance, who were 
to be considered to have a hen in the same 
manner, as ifa loan had been. made upon a 
mortgage. The principle was apparently 
based upon salvage liens in England, 

We next find thatin the Sale Law of 
1815, a personal remedy was given to per- 
sons other than recorded co-sharers who are 
interested to pay the revenue to protect 
their interest. 

In the Revenue Sale Act of 1859 the 
same provision was made with the addition 
that if the depositor already holds a lien 
the amount paid by him shall be added to 
that lien. 

Act X, 1859, which was the first Rent 
Code, contains no provision fcr payment of 
rent by transferees and encumbrancers, but 
the Rent Act of 1865 extended the provi- 
sions of section 13 of Regulation VIII of 1819 
to payments made by under-tenure-holders 
for the preservation of the superior tenure. 

We finally come to Act VIII of 1885, 


when the elaborate provisions of Chapter 


KIV were enacted for further safe-guarding 
not only the interests of landlords but also 
of those claiming rights created by the 
tenant without the landlord’s consent, 

The Act, in my opinion, classified interests 
into protected interests, encumbrances, and 
interests other than those falling under the 
above two hêads, It does not follow that 
because it prescribed a special procedure 
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for annuling encumbrances it completely 
swept away the privilege conferred 
by Act VILU (B. C.), 1865, on persons “in- 
terested in protecting the under-tenures.” 
In my opinion, section 170, Act VIII, 1885, 
merely re-affirmed the provisions of section 
6 of the Act of 1865. We have seen that 
an unregistered transferee of a part of a 
tenure had up to 1885 been held to be entitl- 
ed to acquire a mortgage lien in the under- 
tenure by payment of the arrears before 
sale. What reason is there for supposing 
that this privilege was taken away by the 
Act of 1885, and if the privilege still exists 
in respect of tenures then it must also exist 
in respect of holding for section 170 makes 
no difference between the two classes of 
tenancy. 

It may be that the landlord in the present 
case would have been entitled before suing 
the recorded tenant, to eject the petitioner 
from the land, and if so, the petitioner's 
interest would be capable of description 
as one voidabla before the sale, but that 
is no reason why it should not also fall under 
the category of interests yoidable on the 
sale. Theiandlord not having availed himself 
of his right of ejectment the petitioner is 
entitled to protect himself under section 170 
whether the landlord desires him to stay in 
the land or not. 

The result is that I would make the rule 
absolute on the following grounds:— 

(1) The language of section 170 of the 
Bengal Tenancy Act is perfectly clear and 
includes the interest of the petitioner, and 
if the Legislature had meant that interest 
means encumbrance it would have said so. 

(2) For the same reason interest does 
not mean “interest valid against the land- 
lord.” Section 6, Act VIII (B.C.), 1865, 
on .which section 170 appears to have been 
mcdelled makes no such limitation. 


(3) The balance af authorities in the 
Calcutta High Court before the Full Bench 
decision is in the petitioner’s favour and 
since the Full Bench decision while all in 
the Caleutta High Court are in his favour, 
there are none against him in this 
Court with the exception of Sri 
Rameshwar Singh v. Raghunandan Khawas 
(4), which might possibly be  distia- 
guished on the ground that it relates to the 
purchaser of a whole holding who is ing 
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worse position with regard to the landlord 
than the-purchaser of a part of a holding. 

(4) The policy of the Legislature has 
always been in case of the transferee, so far 
as is consistent with the maintenance of th 
landlord’s security for rent, : 

By raz Court.—The order of the Court is 
that the application is dismissed with costs. 
Hearing fee three gold mohurs. 


Rule discharged. 


ALLAHABAD HIGH COURT. 
Seconp Civit Appeat No. 1405 or 1915. 
` April 5, 1917. 

Present:—Mr, Justice Tudball. 
CHATTAR—Dsrenpant — APPELLANT 
VETSUS 
CHOTE AND OTHERS—PLAINTIFES— 
RESPONDENTS. 

Hindu Law—Joint family — Alienation—Sale, suit to 
set aside, by minor member—Consideration, major 
portion of, for legal necessity. 

Certain joint family property was sold by the 
mother and the adult brother of a minor member 
of a joint Hindu family and it was found that a 
major portion of the consideration was for legal 


necessity, Ona suit by the minor member to set 
aside the sale: 

Held, that in justice of the case the sale should 
stand on payment by the defendant-vendee to the 
plaintiff the amount which was not required for legal 
necessity. [p. 270, col. 2,] 


Second appeal against the decision of the 
District Judge, Aligarh, dated the 28th 
September 1915. 


FACTS.—During the minority of the 
plaintiff, Murli his brother and Musam- 
mat Radha his mother sold a portion 
of the family property for Rs. 1,000 
to the defendant-appellant Chatter in 
1911. The plaintiff, on attaining majority, 
brought this suit for joint possession of the 
property sold on the ground, among others; 
that the sale was not for a valid family 
necessity and the consideration was fictitious, 
He also offered to pay any sum of money 
that might be found by the Court to be 
binding on him, The defence was that 
Murli as manager of the family sold the 
property for valid legal necessity and that the 
plaintiff also benefited by the transaction; 
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that the defendant after the" purchase spent 
Rs. 600 on a well and tbe plaintiff could not 
eject the defendant without paying this sum 
also as this was spent on improvement. 

The Court of First Instance found that out 
of the sale consideration Rs. 852 was for 
bona fide legal necessity of the family and the 
rest was not binding on the plaintiff. The 
Court ordered that the sale-deed be cancelled 
and the plaintiff be given possession of the 
property sold on payment of Rs, 852. The 
Court allowed nothing for improvement. 
The lower Appellate Court upbeld this 
decree. The defendant then came in appeal 
to the High Court. 

Mr. Gulzari Lal, for the Appellant, sub- 
mitted that accepting the findings of the 
Courts below the sale transaction should not 
have been cancelled. A large portion of the 
consideration was for a valid family necessity 

‘and a very small portion was found not to be 
binding on the plaintiff. The Courts below 
should have upheld the sale and should 
have ordered the defendant to pay 
back to the plaintiff the portion of the sale 
consideration not binding on him. He 
referred to a case of the Madras High Court 
reportedas Rukmani Sundarammal y, Mutham- 
mal (1) and to Zhalagara Rammanne v. 
Kalagare Gangayya (2) and submitted that it 
was only just and equitable that the defendant 
should keep the property. 

He further submitted that the Courts below 
were wrong in not allowing compensation for 
improvements. He referred to section 51 of 
the Transfer of Property Act and Narayana 
Aiyar v. Sunkaranarayana Atyar (3), In any 
event the Courts below should not have 
allowed the plaintiff to take possession of the 
property without ordering a further payment 
of Rs. €00 on aecount of the improvement. 

Mr. Nehal Ohand, (for Mr. Panna Lal), 
for the Respondents, submitted that the 
Courts below were right in setting aside the 
sale. When a portion of the sale considera- 
tion was not binding on the plaintiff it would 
be unfair to deprive the plaintiff of the 
family property. The defendant had only a 
right to be re-imbursed to the extent of the 
sum of money advanced for legitimate family 


.- necessity and which was binding on the 


plaintiff. 
(1) 26 Ind. Cas. 489; (1915) M. W, N. 8. 


(2) 26 Ind. Oas, 178; 27 M. L. J. 132, 
(3) 24 Ind, Cas, 940; 1 L. W, 369, 
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As regards compensation for improvements 
the defendant was not entitled to anything. 
He knowingly constructed a well at consider- 
able expense on land, in which he had no 
title. If such compensations were allowed 
one may easily be improved out of his pro- 
perty. 

He submitted that the principles of the 
following cases can be applied in the present 
case; viz, Vinayakrao v, Vidyashankar (4), 
Tejpal v. Ganga (5). 

Mr. Gulzari Lal, not called to reply. 


JUDGMENT.—This is a defendant’s appeal 
and the facts out of which it has arisen are 
as follows:—On the 24th of February 1911 
when the plaintiff was about 14 years of 
age, he and his brother Murli constituted a 
joint Hindu family and Musammat Radha 
their mother was also alive and a member 
thereof. The property which is now in suit 
together with other properties was mort- 
gaged usufructuary to certain mortgagees. 
These mortgages were old and of the time of 
their ancestor. On the aforementioned date 
Murli, the elder brother and the mother 
Musammat Radha, executed a sale-deed of the 
property now in dispute for the sum of 
Rs. 1,000. The money was required to the 
extent of Rs. 852-8 as found by the Court 
below for family necessity. It was partly 
utilised to pay off old mortgages and release 
other properties and partly to pay off other 
debts and the expenses of the present plaint- 
iff's marriage. According to the findings 
of the Courts below, the defendants have 
` failed to prove that Rs. 147-8-0 out of the full 
Rs. 1,000 was for family necessity what- 
soever. The defendant vendee who is the 
appellant before me, then started to build a 
well on which he claims to have spent the 
sum of Rs. 600. The present suit was 
instituted in the year 1915 by the plaintiff 
to set aside the sale and to recover possession 
of the property on the ground that his brother 
and his mother had no necessity whatsoever 
to sell the property that it was not for family 
necessity or benefit that it was sold, and that 
the sale should be set aside. The plaintiff is 
but a youth still being between the ages of 
18 and 19 and in his evidence he simply 
admitted that he and his brother Murli, one 
of the vendors were really fighting this case 


(4) 9 Bom. I}. R. 404. 
(5) 25 A, 69; A. W. N. (1902) 192. 
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and wanted to get back the property. The 
Court of first Instance gave a decree to the 
plaintiff for possession of the property con- 
ditional on his paying Rs. 852-8-0 only to the 
defendant vendee. The defendant appealed 
and his contention was that he had established 
that Rs. 147-8-0 was also taken for family 
necessity. He further contended that before 
he was ejested he should be re-imbursed the 
expenditure which he had incurred in build- 
ing the well. The Court below dismissed 
the appeal and upheld the decree of the 
Court of First Instance. The defendant comes 
here in second appeal and itis urged before 
me that as by for the greatest portion of 
consideration was found to be for family 
necessity, the Court in view of the sircum- 
stances of the case, ought not to have 
decreed possession of the property to the 
plaintiff but ought to have maintained 
the sale conditional cn the defendant paying 
to the plaintiff the sam of Rs. 147-8-0 or his 
share thereof. In any case it is urged that 
the plaintiff is entitled, under section 51 of 
the Transfer of Property Act to compensation 
for the well which he has built upon the 
property and which is an improvement. 
Reliance is placed upon a decision of the 
Madras High Court in the cases reported as 
Rukmani Sundarammalv. Muthammad (1) and 
Narayana Atyar v, Sankaranarayana Aiyar(3). 
The only difficulty in the case seems to me 
to be to decide what relief in the sireum- 
stances should be given to the plaintiff, 
Whether he should be handed over the pro- 
perty and if so whether the defendant is, 
entitled to compensation for the improve- 
ment he has made or whether the sale should 
be allowed to stand and if so on what com- 
pensation to the plaintiff. On a considera- 
tion of all the facts of the case it seems to me 
that to do real justice between the parties, 
the sale should be maintained in view of the 
fact that so much as Rs. 852-8-0 ont of the 
Rs. 1,000 was for family necessity and to 
that extent the sale was binding upon the 
plaintiff. Itis obvious from the plaintiff’s 
own statement that the suit is merely a suit 
brought by him and his brother to rob the 
defendant although they have had the benefit 
of the latters money, and I think that the 
justice of the case will be met by holding 
that the sale should stand and by decreeing 
to the plaintiff sum of Rs, 147-8.6. This 
will obviate the necessity of deciding the 


Vol. XL] s 
HAJRA SARDARA 0, KUNJA BEHARI NAG. 


question as to whether the defendant is entitl- 
ed to compensation for the well that he 
has built. I, therefore, allow the appeal and 
modify the decree of the Court below. I 
direst the defendant to pay into Court the 
sum of Rs. 147-8-0 to the credit of the plaintiff 
within a period of two months from 
to-day's date, If this be done then the plaint- 
if’s claim for possession of the property and 
the avoidance of the sale-deed, shall be dis- 
allowed. If on the other hand the defendant 
does not pay this, money into Court then the 
decree of the Court below for possession of 
the property shall stand conditional on the 
payment of Rs. 852-8-0 without any further 
compensation to the defendant on account of 
the well. If the plaintiff do fail to pay this 
sum of Rs. 852-8-0 within the period of two 
months after the expiry of the two months 
allowed to the defendant, then his suit shall 
stand dismissed with costs in all Courts. 
The parties will receive and pay costs in pro- 
portion to success and failure, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1342 
or 1915. 

| March 20, 1917. 

Present: —Mr. Justice Fleteher and 
Mr. Justice Smither. 
HAJRA SARDARA AND oTaERS— 
Derenpants Nos. 1 to 3—ÅPPELLANTS 
versus 


KUNJA BEHARI NAG CHOUDHURY— 


PLAINTIFE— RESPONDENT. 

Adverse possession against lessee when adverse against 
lessor---Trespasser in possession of demised land —~Lessor, 
right of-——Ejectment. 

The possession of a trespasser of land let out on 
lease does not become adverse as against the lessor 
until the termination of the lease. [p. 273, col. 1.) 

The mere fact that a trespasser has been in actual 
possession of land let out on lease for twenty years is 
no reason why he should not be ejected from the land 
by thelessor, unless it is proved that the trespasser 
had taken a bona fide settlement from a third person 
whom he believed, infact, to be the landlord and 
entitled to let out the land. [p. 273, cols. 1 & 2,] 


Appeal against the decree of the District 
Judge, 24-Pergannahs, dated the 6th of 
January 1915, affirming that of the Munsif, 
Basirhat, dated the 30th of January 1913, 
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FACTS of the case appear from the 
judgment. l 

Dr. Dwarka Nath Metter and Babu Satindra 
Nath Mukherjee, for the Appellants.—The 


- plaintiff's case is that he has purchased the- 


lands and he wants to eject the defendants 
on the ground that they are trespassers or 
to get a fair and equitable rent assessed 
upon the lands. Both the Courts have 
assessed fair and equitable rent but have 
not allowed the plaintiff a decree for ejeat- 
ment. 

My contentions are as follows, 

These lands formed a part of danga patta 
lands and not banjar patta lands, and what- 
ever these might be, the defendants are in 
possession for more than fifty years, and 
have been paying rent to other persons as 
landlords hence the plaintiff’s right is ex- 
tinguished by adverse possession. 

The adverse possession of the defendants 
against the lessees would be adverse against 
the lessors. The defendants have been in 
possession of these lands for a period of over 
20 years at least and that possession is adverse 
to the lessors just as it is adverse to the 
lessees. 

Refers to Prosunnomeyt Dasi v. Kali Das 
Roy (1); Gobinda Nath Shaha Chowdhry v. 
Surja Kanta Lahiri (2). 


[FLETOHER, J—In the case in Gobinda 
Nath Shaha Chowdhry v. Surja Kanta Dahiri 
(2), there was surrender and that oase can 
be distinguished from the present one. 


Sir Rash Behari Ghose (with him Babus 
Mahendra Nath Roy, Bipin Behari Ghose, IT, 
Biraj Mohan Mozumdar, Narendra Ohandra 
Bose, Janendra Nath Sirkar and Satyendra Nath 
Mitter), for the Respondent, referred to the 
cases reported as Davis y. Kazee Abdool 
Hamed (3), Womesh Ohunder Goopto v. Raj 
Narain Roy (4), Kishwar Nath Sahi Dev v. 
Kali Sankar Sahai (5). 


[Fiercazr, J—What have you got to say 
regarding your cross-objection? | 


On the findings arrived at by the lower 
Courts the plaintiff is entitled to get a 
decree for ejectment. Reads portion of the 


(1) 9C. L. R. 347. 
(2) 260. 460; 13 Ind. Dec. (x. s.) 897. 
(3) 8 W. R, 55. 
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judgment of the lower Appellate Court and 
refers to Bem Kumar's case. 

Dr. Dwarka Nath Mitter, in reply: I rely 
on the observation made in Ishan Chandra 
Mitter v. Raja Ramranjan Ohakarbutty (6). 
The landlord cannot eject the defendants 
who have been in possession for the last 
20 or 25 years at least. 

LFirrcuex, J.—But you have been found 
to be a trespasser. 

Still unger the ruling in Ishan Chandra 
Mitter v. Raja Ramranjan Ohakarbutty (6) 
I am not liable to be ejected. 


JUDGMENT. 


FLETCHER, J.—This isan appeal by the 
defendants Nos. 1 to 3 from a judgment 


of the Second District Judge of the 
24-Pergannahs, dated the 6th January 


L915, affirming the decision of the Munsif of 
Basirhat, The suit was brought by the 
plaintiff for a declaration of his ganti right 
to certain chur lands. In kismat patta, 
there were two portions—the bower patta and 
the danga patta. The danga patia belonged 
to acertain number of zemindars and had 
been divided amongst them. The bower 
patta belonged to certain zemindars who are 
now represented by the defendants Nos. 5 
to 53. The first lease that was granted of 
this property appears to have been in the 
Bengali year 1268. That lease of the 
bower patta was granted to one ArunChunder 
Battacharjee. The lease in its terms ex- 
eluded 321 bigkas of land. Arun in his term 
granted an under-lease to two persons named 
Jasimuddin and Gorai Mandal on the 20th 
Falgun 1271 B. S., corresponding to same 
date in March 1865. On the 10th April 
1901, an intermediate lease was granted 
to one Dhara Nath Roy Choudhury. Then 


a rent suit was brought by Dhara Nath to: 


recover rent from Jasimuddin and Gorai 
Mandal, That suit was decreed and in the 
sale in execution on the 29th July 1902 
Dhara Nath Roy purchased the interest of 
Jasimuddin and Gorai. Dhara Nath Roy 
surrendered his zjara right in favour of 
Arun's son, the present defendant No. 4, on 
the 19th June 1903 and sold his darganti 
right io one Pramoda Sundari. Then a suit 
for rent was brought against Pramoda 
Sundari in the year 1908 and a decree was 


(6) 2 C. If J. 125 at p. 188. 
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passed and the defendant No. 4 purchased 
the tenure. On the 14th July 1909, the 
defendant No. 4 sold his right purchased in 
execution, to the plaintiff. When the 
plaintiff went to take possession in October 
or November 1909, he was resisted and the 
result was that the present suit was started 
in the month of August 1911. 

The first point that was raised in this 
appeal was as to whether the plaintiff had 
established that the land sued for in this 
case was a portion of the land included in 
the lease to Arun. The question, it strikes 
me, is eminently a question of fact. But 
whether it is a question of fast or not, the 
decisions both of the primary Court and 
also of the lower Appellate Court show con- 
clusively that this land is, in fact, a portion 
of the land let out to Arun and that the 
321 bighas which might have been bower 
patta originally bad, on the date of the 
lease to Arun, became part of the danga 
patia. 


The next argument was’ on the question 
of limitation. The appellants before us, 
according to the findings of both the lower 
Courts, were for twenty years and upwards 
in possession of this land and the question 
that was raised in this appeal was whether 
the possession of the defendants was adverse 
as against the lessor during the subsistence 
of the under-lease. If it was not, it is 
quite clear, on the facts, that the present 
suit was brought within time. The decisions 
in this Court onthe point are numerous. 
But the decisions in favour of the appellants 
when one reads the cases closely are few 
and they consist, as far as I can gee, 
amongst others, of the decision in the case 
of Prosunnomoyt Dasi yv. Kali Das Roy (1), 
a decision of Mr. Justice Princep and Mr. 
Justice Field. That case has frequently 
not been’ followed in this Court. In my 
own experience while forming a number of 
a Bench of this Court certainly on one 
occasion that decision was not followed. The 
other case referred to is the case of Brindabun 
Chunder Strcar Ohowdhry v. Bhoopal Chunder 
Biswas (7), That decision also seems to 
support the argument of the appellants. 
The other cases that Dr. Dwarka Nath 
Mitter for the appellants has sited in 


4 


(7) 17 W. B. 377, 
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support of his argument do not, when 
closely read, support the proposition he put 
forward, because in every one of those cases 
the Court was deciding a case where the 
property had been let out to common tenants 
and the Court drew attention in the course 
of its judgment to the diference between 
a case where the property was let out to 
common tenants and a case where the pro- 
perty was let out in jara, Ido not think 
that those other cases cited by Dr. Dwarka 
Nath Mitter support the preposition that 
he wished to make. As against that, there 
is a large body of authority commencing with 
the ease of Davis v. Kazee Abdcol Hamid 
(3), which is followed by the decision 
in Womesh Ohunder Goopta v. Raj Narain 
Roy (4), down to the latest case cited to us, 
namely, the case of Kishwar Nath Sahi Dev v. 
Kali Sankar Sahat (5). All these cases 
decided clearly that where the property was 
let out in lease, the possession of a tres- 
passer did not become adverse as against 
the lessor until the termination of the 
lease. That, I think, is not only established 
by those cases but is also correct in principle, 
The difficulties of holding that the possession 
of a trespasser during the continuance of 
the lease could be adverse as against the 
lessor are serious, as has been pointed out 
in more than one judgment. I think that 
the learned District Judge in the Court of 
Appeal below was clearly right when he 
held that the plaintiff’s suit was not barred 
by adverse possession. I think, therefore, 
that the appeal fails and must be dismissed 
with costs, 


The other question is the question raised 
on the cross-objection to the appeal, namely, 
that, on the findings in this case, the learned 
Judge ought not to have settled a fair and 
equitable rent as against the appellants but 
ought to have ‘passed a decree for ejectment. 
The learned Judge bas found that the appel- 
lants are trespassers. He has also found 
that the oase that the defendants set up 
that they bona fide held the land under a 
person whom they believed to be the owner 
thereof, is not a true case. The only reason 
for which the learned. Judge thought that 
the defendants ought not to be ejected was 
that they bad been in actual possession of 
the land for some twenty years and that, 
therefore, it was not equitable that they 
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should be ejected. But ifa person has beən 
in actual possession for twenty years and“ 
there are no special circumstances such as 
have been laid down in the cases asto a 
person taking a settlement bona fide froma 
person whom he believes to be entitled 
to the land, the mere fact that he has 
been there for twenty years is no 
reason why he should not be ejected. On 
the contrary it is more reasonable that- he 
should be ejected because he has been in pos- 
session of another man’s property for a con- 
siderable number of years. The decree of 
the lower Appellate Court in this respect 
has been attempted to be supported by Dr. 
Dwarka Nath Mitter by two decisions of 
this Court. But neither of those cases 
clearly applies to the fasts of this case. The 
first case that has been ralied upon is the 
case of Ishan Ohandra Mitter v. Raja Ram 
Ranjan Ohakarbutty (6) and the remarks 
that are relied on are to be found at page 
138. They run as follows:—‘In a case like 
this where the tenant encroaches not in his 
character as tenant but asserts a hostile title 
against the entire interest of his landlord, 
the rule laid down by this Court in the 
case of Wali Ahmed v. Tota Meah (8) would | 
be applicable, namely, that if a tenant en- 
crouches on the adjoining waste lands of the 
landlord, his possession of the lands encroash- 
ed upon can only commence to be advarse 
when a title adverse to the landlord is assert- 
ed or the landlord becomes aware of the 
encroachment,” The present case is clearly 
distingnishable from that rule, because the 
encroachment in this case was notan en- 
eroachment on the adjoining land of the 
landlord. These lands do not belong to the 
persons who are the landlords of the other 
lands said tc be held by the defendants. 
The only other class of casesis that class 
where a person has taken a bona fide settle- 
ment from another person whom he believed 
to be, in fact, the landlord and entitled 
to let cut the land. The learned Judge in 
the lower Appellate Court has found that 
the case that the defendants set up that 
they bona fide held the land under a person 
whom they believed to be the owner thereof 
was not a truecase. The equity that they 
set up asto long possession which satisfied 


(8) 31 C. 397, . 
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the learned District Judge is no ground, in 
“my opinion, why they should be permitted 
to be in possession of the land which the 
learned Judge of the lower Appellate Court 
has found they are holding possession of 
` as trespassers. I think we ought to allow 
the cross-objection of the plaintiff-regspond- 
ent and in lien of the decree made by the 
learned Judge settling a fair and equitable 
_rent of the property, we ought to direct 
that the defendants-appellants before us be 
ejected from the land in suit. The gross- 
objection is, therefore, allowed with costs. 
SMITHER, J.—I agree. 
Cross-objection allowed. 


ALLAHABAD HIGH COURT. 
First Civit Apegat No: 170 op 1915. 
November 15, 1916. 
Present:—Mr. Justice Tudball and 

Mr. Justice Rafique. 
Babu RAM PRASAD~—Derenpant— 
l APPELLANT 
i Versus 
Tue COLLECTOR or ALIGARH AND 


ANOTHER— PLAINTIFFS— RESPONDENTS. 
Land Acquisition Act (I of. 1894), ss. 9, 25— Failure 
“to make claim “for-compensation, effect of—District 
Judge, power of—Compensation—Interest, whether 
should be awarded. 

Where an appellant omits to make a claim within 


the meaning of section 9 of the Land Acquisition: - 


Act, the District Judge is justified in refusing to 
award anything more than the amount awarded by 
the Ta under section 25 of the Act, [p. 275. 
col. 1. 

Interest should be allowed on compensation award- 
ed under tho Land Acquisition Act, unless there is 
special reason to the contrary. [p, 275, col. 2.1 

First appeal from the desision of the 
District Judge, Aligarh, dated the 92th 
February 1915. 

Mr. S. K. Dar, for the . Appellant. 

Messrs. Ryves and Jang Bahadur Lal, for 
the Respondents, 


JUDGMENT.—This appeal arises out 
of proceedings under the Land Acquisition 
Act. The present appellant was one of 
several claimants. Notice was duly issued 
to him- under section 9 of the Act. The 
Collector made an award and he asked 
for a reference to the District Court. 
The reference was made. The property 


"No order was passed as to 


- comes here and raises four 
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whish is in dispate before us consists of 
a plot of land on which there 
certain - buildings. Compensation was 
awarded by the Collector for the land at 
a certain rate per yard and for the 
building in a lump sum. The appellant. 
claimed before the District Judge a much 
enhanced value both for the land and the 
buildings. In so far as the buildings are 
concerned, the District Judge held that as 
the appellant had not put in a claim 
before the Collector in accordance with : 
section 9 of the Act, he under section 25 of 
the said Act was not empowered to grant any 
sum greater than that allowed by the Collector, 
In regard to land the District Judge increased 
the rate to Rs. 1-8 0 per yard and enhanced 
the amount of compensation accordingly. 
interest by 
the District Judge even on the excess 
amount awarded to him. The Collector had 
omitted to award the statutury allowance 
of 15 per cent. and this the District Judge 
has granted. There were two sets of 
interésts, namely, (1) those of the appellant 
and (2) those of Raja Datta Prasad of 
Mursan. The appellant held a perpetual 
lease of the land from the Raja at an 
annual rent of Rs. 24. Out of the total 
amount of compensation for the land the 
Collector had: awarded to the Raja a sum 
of Rs. 600. Both these parties were 
before the District Court and the District 
Judge on the Raja’s objection increased the 
sum from Rs. 600 to Rs. 800. The appellant 
points. In 
regard to compensation for the bailding 
he contends that the Court below should 
have gone into his claim and decided it 
and that the Court was not barred by 
the terms of section 25 of the Act from 
enhancing the amount awarded by the 
Collector. The decision on this point 
depends on the construction of the 
petition filed by the appellant in the 
Collector’s Court on the 4th of May 1914, 
Section 9 of the Act orders a notice to 
issue to all persons interested inviting 
them to come forward on the date fixed 
and to state, first, the nature of their 
respective interests in the land and secon lly, 
the amount and particulars of claim for 
compensation for such interests. In regard 
to the building the appellant in clanse 
(4) of the petition of the 4th of May 


were - 
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1914 stated that this building was occupied 
by ‘certain tenants on certain rent, but 
failed, however, to state the amount which 
he claimed as compensation for this build- 
ing. He placed no valuation upon the 
building. Section 25, clause (1), lays down 
certain limits outside which the District 
Court upon a reference cannot go in 
making an award. The amount to be 
awarded by the District Court cannot 
exceed the amount claimed by the person 
interested in pursuance of the notice given 
to him under section 9. Similarly the 
amount to be awarded by the Court can 
not be less than that awarded by the 


Collector. Clnuse (2) of section 25 says 
that when the applicant has omitted to 
make such a claim, the amount awarded 


by the Court shall in no case exceed the 
amount awarded by the Collector. The 
appellant put forward no claim, 
he did not fix the amount of his claim 
for the building, and if the District 
Court acting under section 25 had treated 
clause (4) of his petition of the 4th of May 
1914 asa claim within the meaning of 
section 9, then that claim was an unlimited 
one and the Court could have awarded 
him any sum it pleased. It is quite clear 
that the appellant omitted tomake a claim 
within the meaning of section 9, and the 
Court below was justified in refusing to 
award anything more than the amount 
awarded by the Collector for the bnilding. 
This portion of theappeal must, therefore, 
fail, 


The next point taken is that the Court below 
failed to decide the question of the area of the 
land. According to the appellant, the area 
of the land was I bigha 6 biswas, whereas 
according to the Collector it is 1 bigha 
and 1 .biswa. The point was raised in the 
Court below and an issue was actually 
framed on it; but there is no decision on 
the issue at all. The appellant claims that 
the correct area should be found as he is 
entitled fo compensation at the rate of 
Rs. 1-8-0 per square yard for the correct area. 
We think that this plea is sound and we 
must send back the record to the Court 
below with directions to come to a finding 
on the sue as to what the correct area 
of the land in dispute is, 


The next point relates to the question of 
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interest. On appellant’s behalf it is urged 
that possession was taken on the 16th of 
July and compensation was not deposited 
until the 29th of July, and that he is 
entitled to interest at six per cent. per 
annum on the sum allotted to him for that 
period. He also claims that the Court 
below should have granted him interest on 
the excess amount awarded by itover and 
above the amount awarded by the Collector 
at the same rate. The District Judge in 
its judgment makes no mention of the 
question of interest, and it seems that he 
did not exercise his discretion in the 
matter under the section. Wethink that 
ordinarily interest should be allowed unless 
there 1s special reason to the contrary. 
The appeal will, therefore, be allowed on 
the question of interest. 

There is a fourth matter which is one 
concerning the lessor and the lessee of the 
land. The appellant urges that the Court 
below had no right whatsoever to increase 
the sum of Rs. 600 awarded to the Raja 
by the Collector as the value of his interests 
without any reason. The Raja’s interests 
may easily be valued at twenty five years’ 
purchase of the annual rent which comes 
to him, that is Rs. 24. It is a fair 
valuation. The learned District Judge has 
given no reason for enhancing the sum 
of Rs. 600 to Rs. 800. No matter to what 
amount the total market-value of the 
property might inorease, tbe lessor who 
has given a perpetual lease at a fixed 
sum retains the stationary right, the value 
of which never inoreases if it does not 
decrease. The chance of re-entry by the 
lessor and the chance of the lessee dying 
without heirs are such that they may be 
well disregarded. In our opinion the 
valuation of the Rajas interests at 
Rs. 600 was a fair and proper one and should 
not have been increased. At the same 
time it must be remembered that the Col- 
lector omitted to award the statutory 
allowance of 15 per cent. The District 
Court has ordered that amount to be entered 
in the decree. The Raja is, therefore, 
entitled to Rs. 600 plus 15 per cent, 


_thereon, that is, to a total sum of Rs. 690. 


On this point, therefore, the appeal must 
be allowed. Out of the total campensation 
awarded to the appellant for the land 
by the Court below, the Raja will get 
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Rs. 690 including 15 per cent. statutory 
allowance. 

On return of the finding of the Court 
below on the issue remitted, ten days 
will be allowed for objections. The case 
will then be put up when the subject of 
costs will be dealt with. 

The cross-objection filed on behalf of the 
Collector-raises simply a point which arises 
between the appellant and the Raja. It is 
a matter with which the Government has 
‘no concern. The cross-objection is, therefore, 
disallowed. 

Appeal accepted tn part; Case remanded. 


PATNA HIGH COURT. 
First Civit APPBAL No. 432 ov 1914, 
May 15, 1917. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
Mahant KRISHNA DAYAL GIR— 
PLAINTIVE—APPELLANT 
 yersus 
Gosain LALDHARI GIR—Desrenpant— 
RESPONDENT, 

Hindu Law—Wakf{—Mahant, power of, scope of— 
Removal of mahant, whether can be effected through 
surrender, 

The head of a religious or charitable institution 
has no power to bargain away his office or alter the 
constitution of the institution of which he is in 
charge. [p. 280, col. 1.] 

Where the right to remove a mahant had never 
rested with the plaintiff in the past: 

Held, that he could not acquire that right or take 
it out of the hands of the Court or other lawful 
authority by inducing the mahant for the time being 
to agree to surrender that rightto him, [p, 280, col. 2.1 

Appeal from a decision of the second 
Subordinate Judge, Gaya. ; 

Messrs, H. L. Niundkedyar, Atul Ohandra 
Dutta, Katlashpatt, S. N. Palitand Gobardhan 
Misra, for the Appellant, 

Messrs. S. Sinha Ohandra Sekhar 
and L, N. Sinha, for the Respondent. 


JUDGMENT. 


Cuamisr, O, J—The appellant in this 
case Krishna Dayal Gir of Bodh Gaya is 
the mahant of a math or monastery of the 
Hindu sect of Girs, one of the well-known 
seven Saivite orders. The math is close to 
the celebrated Buddhist temple at Bodh 
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Gaya, of which by a strange anomaly the 
appellant is superintendent. The respondent 
is mahantofa mathof the same sect at 
Bakrour, a village which is a mile or two 
away on the cther side of the river Phalgu. 

The appellant alleges that the Bakrour 
math is a madhi of, that is subordinate to, the 
math at Bodh Gaya, that the mahant 
of Bodh Gaya is the “malik” of all the 
property of the Bakrour math and that he 
is entitled to appoint and, for good cause 
shown, dismiss the mahkané of Bakrour, that 
as the respondent has taken to immoral 
ways and is ruining the property of the 
Bakrour math, he dismissed him in May 1912 
but the respondent refused to give up 
possession. On these allegations the appel- 
lant claimsthe removal of the respondent 
and possession of the Bakrour math and its 
property. The respondent denies all ths 
material allegations of the appellant. He 
admits only that the mehant of Bodh Gaya 
takes a leading part in the election of the 
mahant of Bakrour. 

The Subordinate Judge dismissed the suit. 
He found that it was not proved that the math 
at Bakrour was in any way subordinate to 
the math at Bodh Gaya or that the respondent 
had taken to immoral ways or had wasted 
the property of his math. He found that 
two zgrarnamas of 1897 and 1900 on which 
the appellant relicd had been obtained by 
undue influence and that a compromise be- 
tween the parties in 1906 and a decree 
founded thereon were not binding on the 
respondent. 


The respondent has produced a large 
number of documents beginning from the 
time of Bhabhut Gir, the first known mahant 
of Bakrour (Exhibits O toO 16, 5, I, J, 
K, N, M, L, G, F, P, R, Q, B and W, I give 
them in chronological order), which show 
that the institution at Bakrour has always 
been known as a math or asihan not as a 
madhi, and has always managed its own 
affairs independently, that the head of the 
institution has always been called a mahané 
and has dealt with the property of the 
math uncontrolled by outsiders. One of 
these documents (Exhibit S) refers to the 
election of mahant Phul Gir, the fourth in 
descent from Bhabhut Gir, by the mahant 
of Bodh Gaya and ether mahants, and it is 
common ground that on the death of a 
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mahant of Bakrour his successor must be 
chosen from the chelus or disciples of the 
deceased, 


Tilakdhari Gir, the last muhant but one 
of the Bakrour math, died in 1897 and was 
succeeded by his disciple Kali Charan Gir 
who was then about twenty years of age. This 
young man in November 1897 executed an 
aqrarnama in favour of the appellant, in 
which he admitted that the Bakrour math 
was subordinate to the math at Bodh Gaya 
and that on the death of a mahant of 
Bakrour it was the custom for his dis- 
ciples to ask the mahant of Bodh Gaya 
to appoint a successor, accordingly on the 
death of Tilakdhari Gir that procedure 
was observedand the appellant decided to 
appoint him, Kali Charan, on condition that 
he executed anigrarnama in fayour of the 
appellant regarding the management of the 
institution as had always b:en dons. The 
executant then goes on to undertake that 
he will manage the property of the math 
in consultation with the appellant and will not 
waste or damage the same and he agrees 
that if he wastes the property, his acts 
shall be void and, the appellant may 
take proceedings against him. It is also 
provided that if the execntant initiates any 
disciple who is not qualified according to 
the custom of the Bodh Gaya math, the appel- 
lant may dismiss that disciple. In conelu- 
sion it is stated that with the approval 
of the appellant the executant has 
borrowed Rs. 4,000 from Gosain Ram Gir, 
This man was a fellow-disciple with the 


appellant of Hem Narain Gir, a former. 


mahant of Bodh Gaya,and it is significant 
that on December 29th, 1898, Kali Charan 
Gir gave him a power-of-attorney in 
which he again admitted that the Bak- 
rour math was subordinate to the Bodh 
Gaya math, and, after stating that on the 
advice of the appellant he had decided to 
give a power-of-attorney to Ram Gir, 
went on to give him extraordinarily wide 
powers with reference to the math and 
ita property, undertaking that he wonld 
not remove him or interfere with him in 
any way and depriving himself Kali 
Charan of all power to interfere with the 


property pf the math. Those dosouments 
speak for. themselves. The Subordinate 
Judge found that the zqrarnima was 
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obtained by undue influence, as indeed it 
probably was. On the one side was an 
inexperienced youth ready on any terms no 
doubt to accept the coveted position of 
mahant, and on the other was the most 
influential mahant in the province anxious 
as it would appear to extend his sway 
over the Bakrour math, and able 
probably by his position to carry the day 
against any obnoxious aspirant to the 
gaddi. I do not stop to consider further 
the question whether it is proved that 
this tgrarnuma was procured by undue 
influence, for it is obviously not binding 
on any successor in the office of mahant. 
If, as I am satisfied, the math at Bakrour had 
never been in any way subordinate to the 
math at Bodh Gaya, the execution of the 


agrarnama was a most improper proceed- 


ing. It was obviously intended to transfer 
all authority in the Bakrour math to the 


appellant. 

Kali Charan Gir died in July 1900 
and was succeeded by the respondent. On 
this occasion the respondent executed 
in favour of the appellant an zgrar- 
namah which went even further than that 
executed by Kali Charan Gir. It tied 
down the respondent much more firmly 
to the Bodh Gaya math besides res 
peating all the damaging admissions 
contained in the earlier document. Amongst 
other things it provided that the respond- 
ent should have no power to sellor mort- 
gage any of the property of the math or 
give any zar-¢-peshgt lease or give any 
other kind of lease for a term exceeding 
seven years. The execution of this 
tqrarnama was even more improper than 
the execution of the document of 1897. It 
appears from the evidence of tke respond. 
ent that he executed the dzgrarnama in 
circumstances similar to those in which 
the earlier <zgrarnama was executed. He 
must have known that he had little or no 
chance of baing appointed mahant if he 
did not execute the tgrarnani I believe 
his statement that the appellant said to 
him “thal if he did nət execute ‘the iqrar- 
nima, another disciple of Keli Charan 
would be appsinted. Kali Charan had left 
heavy debts bahind him and the respond- 
ent was in a diffisulb posi¢ion. Ha 
e721 hal to barrow Ri 5)) from thg 
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appellant for his needs, The appellant 
has not come forward to explain the ecir- 
cumstances in which the z¢grarnama was 
executed or to contradict the allegations 
of the respondent. In my opinion the 
execution of the ¢grarnama was obtained 
by the appellant by the exercise of most 
improper influence which the ` respondent 
could not resist, and J agree with the 
Sybordinate Judge that if is not binding 
on him, 

More extraordinary proceedings were to 
follow. In 1905 the appellant brought a 
suit against the respondent making allega- 
tions against him not unlike those con- 
tained in the plaint in the present suit. Soma 
evidence was taken and then there was a 
compromise on which a decree was passed. 
Two petitions were filed, one by the appel- 
lant, the other by the respondent. The 
former is a short document in which the 
appellant said that as the respondent had 
apologised and admitted his fanlt and with- 
drawn his denial of the two ¢qrarnamas and 
had agreed to pay theappellant Rs. 1,550 
and interest, he, the appellant, bad forgiven 
him and decided to retain him in the 
office of ‘madhidar.’ The petition put in by 
the respondent is much longer. It begins 
with a statement that the respondent had 
for the purpose of preparing his defence made 
enquiries as to the powers which the 
Bodh Gaya math had over the Bakrour 
math and had put in his defenee on the 
strength of statements which had been 
made to him. In paragraph 8 it is stated 
that on an inspection of the documents 
filed by the appellant he, the respondent, 
had come to know that he bad been misled by 
his informants, and that in fact the mahant 
of ‘the Bodh Gaya math bad always had 
power to appoint control and remove the 
madhidar of Bakrour, and the respondent was 
satisfied that be could not meet that evidence 
and could not succeed in the oase and 
would be put to unnecessary and useless 
expense in defending it, therefore, he had 
asked pardon of the appellant who had 
been pleased to say that if the respondent 
withdrew his defence he would be pardoned. 
The respondent went on to say that if he 
did: anything contrary to the zqgrarnama 
the appellant might dismiss him and remove 
him from the math, and he prayed that 
the suit might be disposed of according to 
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his petition. This petition appears to 
contain several misstatements of fact. The 
appellant does not appear to have produced 
any documenta in that case showing that 
the Bakrour math was subordinate to the 
Bodh Gaya math. In the present case he 
has certainly produced none. His Counsel 
suggested that he had not produced them 
in the present case because he thought it 
safe to rely upon the ‘tgrarnamas. But 
Connsel for the respondent pointed out 
that the order sheet in the previous case 
did not disclose the existence of any such 
documents, and he offered to submit to an 
adjournment of the hearing of this appeal for 
two or three months to enable the appellant 
to produce such documents or to show that he 
had produced such documents in the former 
case. The offer was not accepted. There 
can be no doubt that the appellant has not 
and never had any such documents. The 
respondent has described the circumstances 
in which the compromise was effected, He 
says that he had been implicated in more 
than one criminal case which he attributed 
to the appellant, that while the civil suit 
was going on the appellant sent for him 
and threatened to have him sent to jail and 
harassed in other ways if he did not com- 
promise the case. Two of the appellant’s 
men Ram Chariter and Jaipal Gir got the 
compromise drafted. Respondent signed it 
but was not allowed to read it over or show 
it to any one.” The respondent alleges that 
neither Ram Chariter nor Jaipal Gir was 
there when the appellant told him to com- 
promise the case. The appellant has not 
come forward to give his version of the 
affair. No one can explain how the false 
allegations in the compromise abont the docu- 
mentary evidence came to be inserted. The 
respondent’s petition of compromise is not 
signed by Fazilat Hossain who was his Pleader 
in the case, but by a junior Vakil named 
Abdul Shakur.~ Fazilat Hossain says that 
he was not even consulted about the som- 
promise. The appellant’s petition of com- 
promise is signed by his agent Jaipal Gir. 
This man is admittedly alive but has not 
been called as a witness. He held a decree 
against Kali Charan’ Gir in exeention of 
which he tried to sell the property of the 
math in the hands of the respondent in 1909, 
a curious proceeding on the part of a man 
who had on behalf of the appellant alleged 
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that the property of tha math was being wast- 
ed by the respondent. The respondent 
was committed to the Court of Session on 
a criminal charge brought by Baldeo kahar 
but he had been hononrably acquitted more 
than a year before the compromise. He speaks 
of another criminal case instituted by a 
kaharin but there is no proof that any such 
cause was ever instituted, It is not proved 
that there was any connection between the 
criminal casesand the making of the com- 
promise, but if may well be that the 
respondent believed that Baldeo’s charge 
had been, as he pleaded in that case, 
instigated by the appellant and he had 
no doubt a wholesome fear. of the 
appellant’s power for good or evil. Amongst 
. other defences the respondent had pleaded 
that even if his <¢grarnama waa binding on 
him it did not give the appellant power 
to dismiss him on the case put forward 
by the appellant. It seems to me that 
on that plea alone the appellant’s case 
was bound to fail and he must have known 
it, The ‘grarnuma gaye power to dismiss 
only in the event of unsuitable chelas 
being initiated. It is noticeable that a 
clause in the compromise is intended to 
remove all possible doubt on that point. 
All the circumstances suggest that the 
respondent was unable in any way to 
resist the appellant. I am of opinion that 
the compromise was the result of pressure 
improperly exerted by the appellant. The 
respondent’s petition of compromise is 
obviously not the petition of a free agent. 
_ It was designed to make the appellant’s 
hold over the respondent still stronger than 
it already was. 

The appellant contends that any defences 
that there may be in the compromise are 
cured by the decree which was passed on 
it and that the respondent is estopped 
from denying the appellant’s power to dismiss 
him. We have been referred by Counsel 
for the appellant to a number of cases in 
which the question for decision was how 
far a decree obtained against a mahani 
or shebatt is binding on the institution and 
on his successor-in-office, and to cases in 
which it has been held that a deeree ona 
compromise is as binding as a decree passed 
after a dontest. Such cases appear to have 
no bearing on the present case. Here we 
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have a compromise whereby the head of 
a religious institution gives away or sells 
its rights and renders himself and the 
institution subordinate to the mahant of 
another institution who had no business to 
interfere with him. Tbe respondent had 
no authority whatsoever to enter into the 
agreement embodied in the ¢grarnama and 
compromise. The decree passed on it by 
the improper consent of the parties does 
not make the agreement lawful. The com- 
promise ought never to have been saactioned 
by the Court. . 

In Raja Vurmah Valia v. Ravi Vuramah 
Kunht Kutty (1) it was held by the Privy 
Council that in the absence of a proved 
custom the assignment by the urallers 
(managers) of a pagoda of the right of 
management thereof was beyond their legal 
competence under the Common Law of India, 
and in Gnanasambanda Pandara Sannadhi v. 
Velu Pandaram (2) it was held by the same 
Tribunal that a sale by hereditary trustees 
of a religious endowment of their hereditary 
right of management anda transfer of the 
endowed. property were null and void. In, 
Gajopat: v. Bhagavan Doss (3) the defendant 
on his appointment by the plaintiff as mahant 
of a math had executed 2 document whereby 
he undertook to render accounts to the 
plaintiff. The Court said: — 


“We think the defendant’s undertaking...to 
furnish accounts cannot operate to alter his 
status so as to render himself liable to 
dismissal for not furnishing accounts. If 
he was not by the terms on which he held 
his office liable to render accounts, he could 
not, by any voluntary promise on his part, 
impose on himself an obligation which had 
no legal existence. The obligation to render 
accounts does not appear to form part of the 
usage of the institution, nor does it appear 
that the provision..,for rendering accounts 
was ever acted upon until the demand before 
suit. No instance of a zemindar haying ever 
dismissed the head of this math, or haying 


(1) 1 M. 235; 1 Tnd, Jur. 184; 4 1. A. 76; Sar. 
P. C. J. 687; 3 Suth, P. C. J. 382; 1 Ind. Dec, a s.) 
166 (P. C.). 

(2) 23 M. 271; 2 Bom. L. R. E97; 40. W. N. 329; 
27 T. A. 69; 10 M. L. J. 29,7 Sar. P. O. J, 671; 
Ind. Deo. (nN. s.) 591 (P. C.) 

(3) eee 44. 5 Ind. Dec. bes g.) 320. 
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appointed a ehela other thau the one nominat- 
ed by the head of the math, is proved. It is 
urged thatit was open to the zemzndar to 
appoint any chela at his discretion. In this 
case it is, not necessary to determine the 
precise nature of the <emindar’s right of 
appointment. It is sufficient to observe that 
he did appoint the defendant and his right of 
appointment is a qualified right and does not 
necessarily involve the power of dismissal. 
It was for the plaintiff to prove his right to 
dismiss-the defendant and we agree with the 
District Judge that he has failed to do so.” 

In Prayad Das v. Mohunth Kriparam (4) 
it was-held that the head of a math could 
not transfer the right of management to 
another person or even transfer his rights 
to the mahant of a superior math. 

These cases illustrate the rule that the 
Lead of a religious or charitable institution 
has-no power to bargain away his office 
or alter the, constitution of the institution 
of which he isincharge. In Lakshmanaswami 
Naidu v. Rangamma (5) the Court declined 
to give effect to a decree passed on a 
compromise whereby the judgment-debtor 
had agreed that his office in a certain 
temple might be sold in satisfaction of 
the decree. That was a very strong case 
for the Court was actually executing the 
decree. 

The last case to which I shall refer 
is that of Great North-West Oentral Railway 
Company v. Charlebois (6). A company had 
entered into a contract which was ultra 
vires, and a consent judgment had been 
obtained on the contract in an action in 
which the question of ulira vires was not 
raised or discussed, Their Lordships of 
the Privy Council said:—~ 


“Tt is quite clear that a company cannot 
do what is beyond its legal powers by 
simply going into Court and consenting 
to a decree which orders tkat the thing 
shall be. done. If the legality of the Act 
is one of.the points substantially in dispute, 
that may be fair subject of compromise 
in Court like any other disputed matter, 
But in this case both the parties, plaintiff 
or defendant in the original action and 
in the cross-action, were equally insisting 


(4) 8 O. p. J. 499, 
(5) 26 M81. 


on the contract... aseen Such a judg- 
ment cannot be of more validity than the 
invalid contract on which it is founded.” 

The right to remove the mahant of the- 
Bakrour math has never rested with the. 
appellant in the past and he cannot acquire 
that right or take it out of the hands 
of: the Court or other lawful authority by 
inducing the mahant for the time being to 
agree to surrender that right to him. The - 
Court is, in my opinion, bound to uphold 
the rights of the head of the math. 

Lastly I am of optnion that the appel- 
lant has failed to prove by any satisfactory 
evidence that the respondent is living an 
immoral life or has wasted the property 
of the math. On this, having examined 
the evidence, I have nothing to add to 
what the Subordinate Judge has said. 

The length to which the appellant is 
prepared to go is shown by the contention 
advanced on his behalf that the appellant 
is entitled to a decree merely because leases 
have been granted for more than seven years 
in contravention of the compromise. 


1 would dismiss this appeal with costs. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Frese Crvin ApreaL No, 2024 cr 1913. 
April 9, 1917. 
Present:—Mr. Justice Chevis and 
Mr Justice Leslie Jones. 

Toe FIRM or BUTA MAL-LACHMAN 
DAS—PLaintire—APPELLANT 

; VETSUS 
SECRETARY or STATE For INDIA 
iw COUNCIL AND ANOTHER-—DEFENDANTS 


— RESPONDENTS. 

Principal and agent—Power-of-attorney, construction 
of-—'First production,” effect of—Attorney, whether 
bound to produce document every time power delegated 
ax sought to be emercised ~ Revocation. 

One C. held a contract from the defendants for 
certain work to be done for them. After secme 
negotiations with the plaintiffs he wrote to the d fend- 
ants’ agent onthe 15th October 1910, stating ihat 
he was giving a power-of-attorney to plaintiiis to 


“ sign for all payments on his behalf and saying that 


such power-of-attorney was to hold geod till the 
work was finished. Thereupon the defendants’ agent 
informed the plaintiffs that all payments due to 0, 
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will be made to them on production of G.’s power-of- 
attorney in their favour. G, executed the power-.of- 
attorney on the 18th of October, authorising the 
plaintiffs to recover all sums due to him from the 
defendant on the contract. 

Plaintiffs, having made certain advances to G., 
claimed payment from the defendants under the 
terms of the power-of-aitorney, bnt were met by the 
plea that nothing was due to G. at the time when 
the power-of-attorney was produced: 

Held, (i) that the power-of-attorney was in fact 
an assignment in the plaintiffs’ favour and the 
defendants’ agent should have ceased to make pay- 
ments to G. after it was first produced; [p. 282, col. 
2 


(2) that according to the terms of the agreement, 
the power-of-attorney could not be cancelled till 
the work was finished and the accounts finally settled 
and that, therefore, a letter from G.dated the Ist 
January 1911 to the defendants’ agent cancelling the 
power-of-attorney did not exempt the defendants 
from the liability created under the agreement; [p. 
288, col. 1. ] i 

(3) that the defendants were consequently liable 
for all payments made to G. after the date of the 
oh production of the power-of-attorney. [ p. 282, col. 
2, 

First appeal from the decree of the Dis- 
trict Judge, Simla, dated the 28th July 1913, 
dismissing the claim. 

Bakhshi Tek Chand, for the Appellant. 

The Government Advocate, for the Re- 
spondents. 

JUDGMENT.—In the autumn of 1910 
Mr. G. N. Geyer, trading as Messrs. Geyer 
and Co., held a contract from Government for 
work on the Simla Hydro-electric Construc- 
tion Scheme. The work was to be done at 
Basantpur, some miles from Simla. Mr. 
Geyer had but little financial backing, and ap- 
proached plaintifis’ firm for assistance. The 
result was that on 15th October 1910 Geyer 
-wrote to Mr. Aikman, Superintending 
Engineer, the letter Exhibit D! printed on 
page 20 of the paper book, stating that to 
facilitate handling of cash at the site he was 
giving a power-of-attorney to plaintiffs to 
sign for all payments on his behalf, and say- 
ing that such power-of-attorney was to 
hold good till the work on the scheme was 
finished and accounts between himself and 
Government finally settled, and adding that 
plaintiffs would be glad to hear from Mr, 
Aikman that he agreed that all payments 
should be made to them as attorneys of 
Geyer and Co. The letter ends by saying that 
the writer was anxious to settle the matter 
the same day as plaintiffs were to start shops 
to supply his coolies with food. Mr. Aikman 
wrote to plaintiffs the same day, saying: “on 


production of Messrs. Geyer and Co.’s power- 
of-attorney in your favour all payments due 
to them will be made to your firm on their 
behalf” (see Exhibit-D2, page 20), 

On 18th October 1910 Geyer and Co. 
entered into an agreement with plaintiffs 
(Exbibit P-III, pages 3 and 4) agreeing 
to give them a power-of-attorney authoriz- 
ing them to draw from the Executive 
Engineer, Simla, all sums due; plaintiffs 
were to open shops and supply the coolies 
with food at oertain rates: plaintiffs were to 
-get no payments till 15th December 1910 and 
after that were to be paid fortnightly “as 
the Executive Engineer has agreed to 
measure and pay fortnightly.’’ Interest was 
to be charged at 9 per cent. per annum. 


The same day he executed a power-of- 
attorney (see Exhibit P-4, page 5) in plaint- 
iffs’ fayour, authorizing them to recover 
all sums dune to him from Government on the 
contract, The power-of-attorney winds up 
by saying that it can be cancelled only after 
all payments for work have been finally 
settled. . 

Plaintiffs say they advanced to Geyer 
and Co, in cash and provisions Re. 12,800, 
out of which they have recovered Rs. 3,000, 
Plaintiffs sue Government for the balance 
Rs. 9,800 plus Rs. 1,319-7-0 interest with 
costs and future interest, 

Defendant’s main plea is that the power- 
of.attorney was never prcdneed til] 2nd May 
1911, when nothing was due to Geyer and 
Co. Plaintiffs allege that the power-of- 
attorney was produced inthe end of October 
1910 and again in December 1910. 

The issues framed were-— 

(1) Did plaintiffs show the power-of- 
attorney to Captain Battye, executive 
Engineer, at the end of October 1910 or at 
the beginning of December or not til] 2nd 
May 1911? 

(2) What was owing to the frm of Geyer 
and Co. on the date when plaintiffs first 
showed their power-of-attorney to the Sec- 
retary of State’s agent? 


(3) Do P-L and P-2 make defendant liable 
for all the money owing at any time from 
Geyer and Co. to plaintiff, or only to such 
amount as defendant owed Geyerand Co. on 
the date on which the powes-of-attorney 


was first shown to Captain Battye and sub- 
sequently, ` 
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(4) In view of plaintiffs’ laches in suing 
defendant No. 3 (Mr. Geyer, now dead) and 
now giving up the claim against him, does the 
suit not lie? 

(5) Is P4 improperly stamped, and if so 
what stamp should it bear? 

The learned District Judge holds that Mr. 
Aikman’s letter only pledged Government 
to pay such sums as might atany time be due 
to Geyer and Co., when the power-of-attorney 
was produced. He holds that it was pro- 
duced on 19th December 1910, but that 
nothing was then due to Geyer and Co., that 
as plaintiffs were only attorneys and not 
assignees, payment to the principal is equiva- 
lent to. payment to the attorney and absolves 
defendant from liability to the plaintiffs, 
So the District Judge dismissed the suit, 
allowing defendants half costs. 

A claim for interest on a sum of Rs. 3,000 
forms a portion of plaintiffs’ claim. This 
will be discussed later on in this judgment. 


The first question to consider is, what 
constitutes “production” of the power- of- 
attorney. The District Judge says such a 
power may be used in one of two ways; either 
the original or a certified copy may be hand- 


ed over to the person who is to act upon it. 


for him to keep in his own possession, Or the 


attorney may keep the power and produce | 


it from time to time as occasion demands. 
The power-of-attorney was never made over 
io defendant’s agents for them to keep. Nor 
was it produced on frequent occasions. We 
fail, however, to see when once the power-of- 
attorney had been produced, the defendant’s 
agents should not have acted on it from that 
time. The District Judge holds that a pro- 
duction at any given time could only bind 
defendants as regards sums due to Geyer and 
Co. at the time of that production, leaving 
them free to pay to Geyer and Co. any sums 
which might become due on any later date. 
Woe cannot agree with this. Messrs. Geyer 
and Co.’s letter Exhibit D-1 clearly shows 
that the power-of-attorney spoken of was 
one to hold good till the work on the 
sshéme was completed and payments were 
finally settled, The power-of-attorney itself 
shows the same, So it should have been 
clear to the defendant’s agents that plaint- 
iffs were financing Geyer and Co. on the 
security of all sums Cue to the latter from 
Government and that the power-of-attorney 
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was in fact an assignment in plaintiffs’ 
favour, Mr. Aikman’s reply to Exhibit D-1 
led plaintifis to suppose that Govern- 
ment agreed to such an assignment, and so 
plaintiffs secured the power-of attorney and 
commenced to finance Geyer and Co., believ- 
ing that on production of the power-of- 
attorney defendant’s agent would for the 
future make all payments to them and not 
to Geyer and Co, It would obviously be 
unfair to plaintiffs to say on one day when 
the power was produced, “Nothing is due 
at this time to Geyer and Co.” and to say 
at a later production, “Nothing is due 
to-day to Geyer and Co., because we paid 
him up-to-date yesterday.” We hold that 
the defendant’s agents should have ceased 
to make payments to Geyer and Co. after 
the power-of-attorney was first produced. 


The next question is, when was the power- 
of-attorney first produced, Plaintiffs say 
if was produced in the end of October 1910. 
On this point we have the oral evidence of 
Badri Das plaintif (page 31), and of 
Rechpal Singh (page 32), who say it was 
shown to Captain Battye, Executive 
Engineer, in his house at Basari. The 
former says we said we had come to show 
him the mukhtarnama; he said, ‘very good, 
keep the mukhiarnama yourselves.’ The 
latter says: “The mukhtarnama was given 
into the Sahib’s hand. The Sahib read it. 
The, Sahib said, “when the time for pay- 
ment comes I will remember ard you shall 
be paid.” This oral evidence is not at all 
convincing in our opinion, Badri Das speaks 
of the power being again shown early in- 
December, but here again there is only his 
oral evidence. Captain Battye says he first 
heard of the existence of the power-of- 
attorney at the end of October 1910, but 
never saw the contents of the document till 
2nd May 1911. He says that on December 
19th Panna Mal saw him in his office and 
showed him some papers saying he had a 
power-of-attorney, on which Captain Battye 
told him if he wished to be paid he should 
take the power-of-attorney to the office and 
get if examined. Captain Battye says he 
then thought the power was in vernacular, 
which he cannot read. Without impugning 
Captain Battye’s veracity, the question still 
remains how far his memory may be frusted 
as to minute details, In his letter of the 
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30th December 1910 to Geyer and Oo, 
(pages 15 and 16) Captain Battye says 
-on December 19th Panna Mal returned and 
produced the power-of-attorney.” 
_ his was a letter written only eleven days 
after the }9th December, and we think we 
must accept it as written at a time when 
Captain Battye’s memory was fresh. It 
seems clear to us that the document was pro- 
duced on 19th December 1910, and that if 
Captain Battye did not then take the trouble 
to read it, it was not plaintiffs’ fault. We 
consider that after this production defend- 
ant’s agents should have stopped making 
payments to Geyer and Co. Yet payments 
were made on 20th December, 16th January, 
30th and 3lst January 1911. Captain Battye 
was no doubt in adifficulé position. He had 
to get the work finished somehow-or an- 
other before the beginning of the next Simla 
season. Geyer was in financial difficulties. 
Captain Battye says he explained to Panna 
Mal on 19th December that if he (Panna 
Mal) seized the money due to Geyer and 
Oo., he would cut his own throat, and ad- 
vised him to help the contractor through a 
dificult time. “So to prevent the breakdown 
of the contract Captain Battye continued to 
make payments to Geyer and Co., but he did 
so at his own risk, for he knew or should 
have known that if plaintifis would not 
recover from Geyer and Co., they would 
claim from Government repayments of sums 
paid to Geyer and Co., in defianee of Mr. 
Aikman’s undertaking after the production 
of the power of-attorney. Captain Battye’s 
letter to Geyer and. Co., dated 17th January 
1911 (page 17), shows that he knew that 
Geyer and Co. owed plaintiffs Rs. 11,000. 
Yet we find him making payments to Geyer 
and Co. on 30th and 31st January. As to 
the letter from- Geyer and Co. to Captain 
Battye, dated 5th January 1911 (page 21), 
eancelling the power of-attorney, the terms 
of the power show that it could not be 
cancelled till the work was finished and 
accounts finally settled, so Captain Battye 
conld not act on.this. And if does not appear 
that Captain Battye did aet on it, for in 
subsequent letters to plaintiffs we find 
Captain Battye making no mention of any 
such cancellation, but telling them that they 
have beet misinformed as to Geyer and Co.’s 
contract with Government having been can- 
celled, 


Then if is argued on behalf of defend. 
ant that plaintiffs broke their agreement 
with Geyer and Co. We can find no proof 
that they broke down in their undertaking 
fo supply food for the coolies. What 
apparently plaintiffs did was to refuse to 
supply Geyer and Co. with cash to an un- 
limited extent, and in this we think they 
acted with commen sense. They had never 
agreed to finance Geyer and Co. to an un- 
limited extent. 

Then it is argued that the payments 
made to Geyer and Co. on the 20th Decem- 
ber 1916 and 3lst January 1911 were not 
sums due, but advances. From a depart- 
mental view these payments may be called 
advances, as the strict rule isto pay when 
the bills have been passed but there ig 
nothing to show that work to the extent to 
which payments were made had not been 
done, sothese payments we regard as pay- 
ments made for work done but paid in ad- 
vance of settlement of work bills. 

The whole trouble is due to Messrs. Geyer 
and Co.’s peculiar methods of doing bansi- 
ness. But we cannot see that this relieves 
Government of the necessity of reimbursing 
the plaintiffs who clearly were led into 
financing Geyer and Co., on the undertak- 
ing given in Mr, Aikman’s letter. 

We hold then that defendant is liable to 
pay plaintiff whatever sums plaintiffs advance- 
ed to Geyer and Co.-up to an extent not 
exceeding payments made after 9th Decem- 
ber 1910 by defendants to Geyer and Co. 
We already know the latter payments, 

They were (see page 34) 





Rs. a. p. 

Paid on 20th December 
1910 » 4000 0 0 
Paid on 16th January 1911 5,055 15 6 
Paid on 80th January 1911 2229 3 11 
Paid on 31st January 1911 4,000 0 0 
GRAND Toran 15,286 3 5 








These payments are more than sufficient 
to cover the whole of plaintiffs’ claim. 

Bat paragraph 9 of the plaint, in which 
plaintiffs say Rs. 9,800 principal fs still due 
to them, was traversed by defendant, and yet 
no issue on the point was framed, and so 
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plaintiff has still to prove that Rs. 9,800 is 
due to him. There must bə a remand on the 


issue, what principal sum is due to the 
plaintifs. 
As to interest the agreement batween 


plaintiffs and Geyer and Co. provides that 
plaintiffs are not to be paid till 15th Dacember 
1910, and that any sams then due are 
to carry interest at 9 par cent. We think, 
therefore, that plai.tiffs should get interest 
on each sum advanced at the rate of 9 per 
cant. per annam from dite of actual advances 
or from lth December 1910, whichever 
date is later, till date of institution of suit, 
and thereafter at 6 per sent. per annum till 
date of payment. 

As to the olaim for interest on the 
Rs. 3,000, this sum of Rs. 3,000 was ad. 
vanced by plaintiffs to Geyer and Co. on 
Captain Battye’s guarantee that it would be 
refunded next mont”, ‘if necessary by deduc- 
tions from their bille,” see letter of Captain 
Bittye dated 29th’ Ostober 19.0 (page 5). 
Yet the money was not paid till 2nd May 
1911. This should have been deducted from 
the December pay bills, which were ap- 
parently payable on or before 15th December 
1910 (see clause 5 of the agreement, foot of 
page 3), though apparently the bills were 
actually paid on 10sh and 12th December 
1910 (see foot of page 33). We think plaint- 
1ffs are entitled to interest from 15th Decem- 
ber 1910 to 2nd May 1911 at 9 per cent. 
per annum on the sum of Rs. 3,000. 

We now remand for enquiry on the issue, 
what sum is due to the plaintiffs as 
principal. 

Return to be made within four months. 

Appeal accepted; Oase remanded. 
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Present:— Viscount Haldane, Lord Atkinson, 
Sir John Edge and Mr. Ameer Ali. 
LACHHMAN PRASAD, SINCR pECE.sep 
(now REPRESENTED BY NARAIN PRASAD 
AND OTHERS) - APPELLANT 
VETSUS 
SARNAM SINGH AND OTHERS — 

| REsPO9NDINTS, 
Hindu Taw—Mitaksh wa—Joint family —Mortgage 


INDIAN OASKS. 


{1917 


by member—Property to extent of mortgagor's 
interest, whether can be made liable—Hquily arising 
out of representation of authority. 

Where the property of a Hindu joint family is 
mortgaged by one of the members, not being the 
head of the family for an antecedent debt or proven 
necessity of the joint family, the general law is that 
the mortgage is not valid at all, even to the extent 
of the mortgagor’s interest. [p. 285, col 1.] 

It is possible, however, that exceptions to this 
general rule may arise from special circumstances, 
e g,from a representation or undertaking by the 
mortgagor that he had power to mortgage the joint 
property. [p. 285, col. 2.] 

Mahabeer Pershad v. Ramyad Singh, 12 B. L. R. 90; 
20 W. R. 192, discussed. 

Appeal from a decree of the Allahabad 
High Qourt, dated December llth, 1912, 
affirming that of the Subordinate Judge, 
Bareilly. 

FACTS of the case are snfficiently set 
out in their Lordships’ judgment. Three 
members of a joint family (the first three 
defendants) mortgaged the joint property 
to. plaintiff, who brought a suit on his mort- 
gage. The Subordinate Judge, on the 
authority of Chandradeo Singh v. Mata Prasad 
(1), held that the mortgage was invalid and 
dismissed the suit and his decision was 
confirmed on appeal by the High Conrt. 
Hence this appeal. 

Messrs. J. M. Parikh and J. K. Roy, for 
the Appellant. 

Respondents did not appear at the hear. 
ing. 

Mr. Parikh, for the Appellant.—The recent 
judgment of the Board in Sahu Ram Chandra 
y. Bhup Singh (2) precludes me from. 
questioning the principle of Chandradeo 
Singh v Mata Prasad (1), but I submit that. 
relief can be granted in equity against the 
mortgagor’sshare: Mahabeer Pershady. Ramuad 
Singh (3). 

[Viscocnr Hatpane.—That case was 
decided on the ground that the father and 
the eldest son had in effect made a misrepre- 
sentation which they had to make good. Here 
there are no such special circumstances as to 
create an estoppel. | 

The case is. discussed’ by this Board in 
Madho Parshad: v. Mehrban Singh (4),-where 


(1) l Ind. Cas. 479; 31 A. 176; 6 A. L.J. 283. 

(2) 39 Ind. Cas. 280; 21 O, W. N. 698; 1 P. L., W. 
557; 15 A.L. J. 437; 19 Bom. L. R. 498 (P. C.). 

(3) 12 B, L. R.90; 20 W. R. 192. 

(4) 17 L A. 194,18 0. 157; 5 Sar. P. ©. J. 586; 
Rafique & Jackson’s P. O. No, 121; 9 Ind. Dee. (x. 8.) 
105 (P. C.), ` 
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it was said that the Judges deciding it justly, 
considered that if was contrary to equity and 
good sonscience that the mortgagors should 
keep the security and the money. As to 
representation, there is just as much evi- 
dence of it here as there was there. 

[Viscount Hatpans.—I am not at all sure 
the Board gave the weight of their authority 
to that Bengal case. | 

The mortgage here is voidable only, not 
void. If the other side had not opposed, 
plaintiff would have got a decree. 


JUDGMENT. 

Viscount Hatpane.—In this case no 
diffeult question of law arises, and their 
Lordships are prepared to intimate at once 
the advice which they will tender to His 
Majesty upon the appeal. i 

It is a suit with regard to a mortgage 
made on the 2Ist September, 1885, by 
three Hindus subject to the Mitakshara 
Law, who joined in borrowing Rs. 1,200 
on ‘the security ofthe property of the joint 
family of which they were the heads. 
There is notbing special in the terms of 
the mortgage, which do not go beyond what 
is stated. It is contended that although 
according to the decisions of this Board, 
that mortgage is prima facie invalid, as 
being for neither an antecedent debt nor 
for any proven necessity of the joint 
family, it still may be held to be valid 
on the doctrine laid down by the High 
Court of Caleutta in the case of Mahabeer 
Pershad v. Ramyad Singh (3). There, the head 
of a joint family and his son, who was of 
age, united in attempting to raise money, 
There was a younger son, also a member 
of the joint family who was not of age 
and who did not, and could not, concur. 
The mortgage was declared bad, but the 
learned Judges who decided the case thought 
themselves at liberty to put a condition 
into the decree which in effect determined 
that an implied representation or under- 
taking given by the martgagors that they 
had power to charge the joint family 
property and would make good the re- 
presentation by partition or otherwise, 
should receive effect, and accordingly they, 
in substance, ordered by their decree a 
partition of the property so that the 
separate’ shares to be obtained ander the 
partition of the fathor and the son should 
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be made payable to the mortgagees. Whe- 
ther that particular case was rightly 
decided or not, it is not necessary to 
consider here, because the learned Judges 
proceeded upon the footing that there had 
been fhe representation referred to. On 
looking at the facts, their Lordships agree 
with the observation of Mr. Parikh that 
there was very little, if any, evidence of 
such a representation, but that there was 
such a representation was the basis of the 
judgment, and, uvless the learned Judges 
had held that an equity arose ont of it, 
their judgment would have amounted to 
this, that for every mortgage by the head 
of a joint family the property of the joint 


family could be made available to the 
extent of the interest of the mortgagor. 
Now, whatever may happen where there 


circumstances such as there 
were in the case referred to, that is not 
the general law. The general law is quite 
plainly laid down by Lord Watson in 
delivering the judgment of this Board in 
the case of Madho Parshad v. Mehrban Singh 
(4), where he says, at page 196, this: 

“Any one of several members of a joint 
family is entitled to require partition of an- 
cestral property and his demand to that effect, 
if it be not complied with, can be enforced by 
legal process. So long as his interest is in- 
definite, he is not in a position to dispose of it 
at his own hand and for his own purposes; 
but, as soon as partition is made, he becomes 
the sole owner of his share, and has the 
same powers -of disposalas if it had been 
his acquired property. Actual partition 
is not in all cases essential. An agreement by 
members of an undivided family to hold the 
joint property individually in definite shares, 
or the attachment of a member’s undivided 
share in execution of a decree at the 
instance of his creditor, will be regarded 
as sufficient to support the alienation of a 
member’s interest in the estate or a sale 
under the execution.” 


Now these are the principles which 
govern this and all other cases of the 
kind, and, according to. these principles, 
there can be no doubt that the present 
mortgage is void. There were no such 
special circumstances as the learned Judges 
seem to find in the first case @bove quoted 
cutitling them to impose torms upon the 


are special 
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plaintiffs, and, whether Lord Watson 


approved that case or not, which is not 
quite clear, he at all events said that it 
had no application which would affect the 
operation of the principles which he laid 
down as above quoted. 

The result is that the mortgage in the 
present case is bad and the appeal fails, 
and their Lordships will humbly advise 
His Majesty that it should be dismissed 
with such costs as the respondents, not 
having appeared before this Board, may be 
entitled to. 

Appeal dismissed. 


Solicitor for the Appellant: Mr. E. 
Dalgado. 
Solicitors for the Respondents: Messrs. 


Pyke, Franklin and Gould. 
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Appeal FuUM THE ALLAHABAD Hida Court. 
April 24, 1917. 
Present:—Viscount Haldane, Lord Atkinson, 
Sir John Edge, Mr. Ameer Ali and 
Sir Walter Phillimore, Bart, 
KAWAL NAIN AND OTHERS—- 
PLAINTIFFS-—APPELLANTS 
VETSUS 

BUDH SINGH AND otaers— + 


"DEFENDANTS — RESPONDENTS. 

Hindu Baw-—~Mitakshara—Joint family—Partition, 
suit for, dismissed, though right to partition admitted— 
Status, whether joint or several, 

A member of a Hindu joint family instituted a suit 
for partition. The suit was dismissed on the ground 
that though he had a legal right to partition, he had 
in the Judge’s opinion no proper motive for exercising 
that right. Thereafter he mortgaged his share in the 
family property, and on the mortgagee suing on his 
mortgage he claimed to be still joint: 

Held, that notwithstanding the judgment the mort. 
gagor had become separate from the date of his 
suit and that the mortgage of his share was valid. 
{p. 287, col. 1.] 

Appeal from adecree of the Allahabad 
High Court, dated April 10, 1913, reported 
as 19 Ind. Cas. 430, 


of the Subordinate Judge, Saharanpur. 


FACTS of the case are sufficiently set 
out in their Lordships’ judgment. The suit 
for partition filed by Prabhu Lal was not 
only instituted but dismissed before the mort- 
gage, which was in fact intended to provide 
funds for an appeal. Such appeal was not, how- 
ever, proceeded with, a compromise being 
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effected, under which Prabhu Laldid in fact 
become separate. When a suit was brought 
on the mortgage, he and the other members 
of the family, who were joined “as a precau- 
tionary measure”, set np that they were joint 
and the mortgage invalid. The Subordinate 
Judge decreed the suit, but the High 
Court (Richards, O. J., and Banerji, J.) 
dismissed it on the ground that at the 
date of the dismissal of the suit for 
partition the mortgagor was joint. 

Mr, De Gruyther, K. O., for the Appellants. 
—The only question is whether the mort- 
gagor was joint or separate when he exe- 
cuted the mortgage. I contend that 
from the date of instituting his suis for 
partition he was separate: Girja Bar v. 
Sadashiv Dnundiraj (1) which was decided 
subsequent to the High Court judgment 
under appeal. It is immaterial that by 
an erroneous judgment the suit .for parti- 
tion was dismissed: the filing of that suit 
was unequivocal intimation of plaintiff’s 
desire to separste, and he became separate 
from April 6, 1889. The Subordinate 
Judge in dismissing the suit said: “It 
appears that the plaintiff is now thinking 
of wasting the family property, and. hav- 
ing found no other means, he has insti- 
tuted this suit without there being 
any , actual cause of action. I must admit 
that the plaintiff has certainly a share in 
the joint ancestral property equal tə that 
of his father, and he can also get the 
property partitioned under the Hindu Law: 
but this admission does not warrant the 
institution of a.suit in Court without the 
accrual of any onause of action.” 


[Sie Warrer Puirttmors.—-He has 
fused “cause of action” with motive. | 

[Sia Josx Epan.— You sat down under 
the judgment. | 

[Viscount Hatpane.—-The learned Judge 
may be wrong but he has delivered a 
judgment and you have to show that you 
are not bound by it. He bas refused to 
give you partition, | 

The only 1:efusal is a refusal to divide 
by metes and bounds. The Sub-Judge 
admitted that Prabhu had one-fifth share 
and could get the property partitioned under 

(1) 87 Ind. Cas. 821; 200. W. N. 1085, 14 A. L. J. 
822; 20 M. L. T. 78; 12 N. L. R. 113; (1916) 2 M. W. 


N. 65; 18 Bom. L, R. 621; 4 L. W. 114; 24 ©. L. J, 207; 
al M, L. J. 465; 43 C. 1031; 43 I. A, 151, 


con- 


“Vol. XL] 
KAWAL NAIN Y, BUDH SINGH. 


Hindu Law. He does not say that Prabhu did 
not urequivoeally express his intention to 
separate. [ submit that his filing the 
suit was such an unequivocal intimation. 
The High Court went wrong by regarding 
the question as being whether actual 
physical partition had taken place. They 
had not this Board’s judgment before 
them. h 
[Sir W., PainLIMorE.—They do not seem 
to have applied their minds to the ques- 
tion whether separation can be effected 
by volition]. | 
JUDGMENT. 


Viscount HALDANE,— This is an appeal 
from a judgment of the High Court at 
Allahabad which reversed a judgment of the 
Subordinate Judge of Saharanpur. The 
question which arose was whether a mort- 
gage of certain interests in land was valid, 
as contended by the appellants, who were 
the saccessors-in-title of the original mort- 
gagee. The land had been the property 
of a joint family subject to Mitakshara 
Law, and the controversy turned on whether 
the respondent Prabhu Lal, the mortgagor, 
had separated from the joint family before 
executing the deed, and so rendered him- 
self competent to make a valid hypothecation 
of the interest which had come to him as a 
. member of the joint family. 


Prior to the mortgage, which was dated 
the 28th August 1520, the respondent Prabbu 
Lal had, on the 6th April 1889, com- 
menced a suit for partition. By his plaint 
he had claimed a fifth share of the family 
property, and their Lordships entertain no 
doubt that the claim amounted to an inti- 
mation to the defendants, his co-sharers, of 
the unequivocal desire of the plaintiff for 
separation from the joint family. If this 
be so, the judgment of the Judicial Com- 
mittee in the recent case of Girja Bar v. 
Sadashiv Dhundiraj (1) renders it beyond 
question that the commencement of this suit 
for partition effected a separation from tbe 
joint family. It is immaterial, in such a 
ease, whether the co-sharers assent. A decree 
may be necessary for working out the result 
of the severance and for allotting definite 
shares, but the status of the plaintiff as 
separate in estate is brought about by his 
assertion of his right to separate, whether 
he obtains a consequential judgment or not, 
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These considerations are sufficient to dis- 
pose of the only serious question raised by 
Had their Lordships’ 
judgment in the case just referred to been 
delivered before and not after the judg- 
ments now under review, that of the High 
Court would probably have been different. 
The Subordinate Judge thought himself 
bound to examine a number of transactions 
from which he drew the inference that the 
members of the joint family had assented 
to the severance contended for, although a 
complete partition had not been carried out. 
It was not necessary for him to find so 
much in order to establish the severance, 
but the result at which he arrived 
was right. The High Court, in reversing 
his deeision, proceeded on the footing 
that no agreement for severance had 
been established, anc that it was necessary 
that the existence of such an agreement 
should be shown. This is plainly contrary 
to the principle as subsequently laid down 
It has 
been argued that the suit for partition, com- 
menced by the plaint of 1890, was dismissed 
and that the plaint was, therefore, of no 
effect. Their Lordships cannot assent to 
this argument. It is true that in the snit 
of 1890 the Subordinate Judge dismissed 
the claim disbelieving the case put forward 
in support of it, namely, that the father, 
who was head of the joint family, had 
refused to supply his son Prabhu Lal with 
the funds required to maintain him, and 
had otherwise illtreated him. The High 
Court says that, while this disbelief was 
no valid ground for dismissing a claim for 
partition, it still shows that on the date 
when the suit was dismissed the family 
remained joint. It will, however, be ob- 
served that the judgment in that suit pro- 
ceeded on the ground that owing to the 
age of the father he might have other 
children and that in consequence the pro- 
perty could not be divided or the plaintiff's 
share fixed. But, ‘while this was obviously 
wrong, the judgment on its face concedes 
that the plaintiff had a right to partition, 
although no cause of action for an actual 
partition was regarded as having accrued. 
It cannot be said that the plaint did not 
amount to such an expression ef intention 
as to satisfy the conditions of the law as now 
setiled. 
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Their Lordships have thought it necessary 
to examine the argument for the appellants 
in the present appeal with the more care 
because the respondents have not been repre- 
sented at the Bar. But they are satisfied 
that the High Court has given a decision 
which cannot stand. They will, therefore, 
humbly advise His Majesty that this appeal 
should be allowed and the decree of the 
Subordinate Judge restored. The respond- 
„ents must pay the costs here and below. 
But their Lordships desire to point out that 
as the personal remedy under the mortgage 
is probably barred by limitation, the liberty 
to apply for a personal decree, which is 
given by the decree in accordance with Order 
XXXIV of the Code of Civil Procedure 
and section 90 of the Transfer of Property 
Act in the event of the proceeds of a sale 
proving insufficient, must be subject to the 
right of the respondents to raise any such 
defence to the personal claim, such as one 
based on limitation, which may prove open to 
them. 

Appeal allowed, 

Solicitors for the Appellants: Messrs. 
Barrow Rogers & Nevill, 

Solicitor for the Respondents : Mr. Douglas 
Grant. ; : 


OUDH JUDICIAL COMMISSIONER’S 
. COURT. 
Civiu Revision No, 29 or 1917, 
April 3, 1917. 

Present: — Mr. Lindsay, J. C. 
NAGESHWAR SHUKOL—Purantire— 
APPLICANT 
VvErsSUs 
Musammat JASODRA AND OTHERS— 
DEFENDANTS— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O0. XXXIV, r. 
1—AMortgage suit—Stranger to  mortgage—Proper 
parties. 

Where a prior mortyagee of an entire property 
brought a suit against his mortgagor and the sub- 
seguent mortgagee of a portion of the property, and 
the applicants sought to be made parties to the suit 
ou the allegation that they woro the owners of the 
whole property and had executed the subsequent 
mortgage: 

Held, that the applicants were not strangers, but 
proper parties, to the suit. 

Thakur Maharaj Singh v. Lachhman Das, 24 Ind. 
Cas. 871; 10. L.J. 261, distinguished. 

Civil revision against the order of the Pro- 
bationary Munsif, Gonda, dated the 6th Febru- 
ary 1917. 

Babu Luchluman Das, for the Applicant, 
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Babu Hargobind Das, for the Opposite 
Party, 
JOUDGMENT,—The applicant here had 


brought a suit on a mortgage in the Court 
of the Probationary Munsif of Gonda. That 
suit was filed against two defendants, one 
Musammat Jasodra and another named Das- 
rath. The plaintiff's case was based upon 
amortgage executed in his favour by Musam- 
mat Jasodra, but in the fifth paragraph 
of his plaint he alleged that the second 
defendant in the suit, Dasrath, was impleaded 
as a subsequent mortgagee of a portion of 
the property affected by Musdmmat Jasodra’s 
mortgage. After the case had been filed an 
application was made on behalf of two per- 
sons Baij Nath and Gomti Prasad asking 
to be made parties to the suit. In their 
application to the’ Court they stated that 
they were the owners of the property 
which Musammat Jasodra had professed to 
mortgage and they further stated that they 
had mortgaged a portion of the property 
to the defendant No. 2, Dasrath. They, 
therefore, asked to be made parties to the 
suit and this application was accepted. The 
learned Counsel for the plaintiff-applicant 
asks this Court to hold that the Munsif 
was wrong in adding these two men as 
parties and in this connection be relies upon 
a ruling reported as Thakur Maharaj Singh 
v. Lachhman Das (1), where, following several 
other rulings mentioned in the judgment, 
it was held that in a mortgage suit a 
stranger to the mortgage cannot be implead- 
ed as a defendant inasmuch as a paramount 
title cannot be drawn into controversy in an 
action brought upon a _ mortgage. The 
facts of that case, however, are clearly dis- 
tinguishable from those of the case before me. 

Here the applicant-plaintiff had actually 
made Dasrath a party to the original suit. 
16 is clear, in fact if is admitted by the 
applicant’s learned Counsel, that the mort- 
gage made in favour of this defendant 
No. 2 was executed by one of the appli. 
cants, namely, Baij Nath. In these circum- 
stances it can hardly be said that Batj 
Nath is a stranger to the suit. I am un- 
able to interfere in revision, as it appears 
to me that the Court below’ has not com- 
mitted any illegality or irregularity. The 
application fails and is dismissed with costs. | 

Revision rejected, 
(1) %4 lnd, Cus, 875; 10. L, J. 261, 


Vol. XL] 


EMPEROR 0. KIRABBAI RANCHHODDAS, 


{BOMBAY HIGH COURT. 
CRIMINAL APPEAL No, 490 or 1916. 
January 12, 1917. 

Present: Mr, Jastica Batchelor and 
Mr. Justice Heaton. 
EMPEROR— Presecutor-——APPBLLANT 
Versus 
KIKABHAI RANCHHODDAS — 
Accusep— RESPONDENT. 

Bombay District Police Act (Bom. Act IV of 1890), s 5 
61 (b)-—Fehicle, bicycle whether is—“Drive”, meaning of, 

A bicycle isa vehicle within the meaning of the 
word as used in clause (b) of section 61 of the 
Bombay District Police Act, 1890, and it is a vehicle 
“driven” by the man who rides it. 

Taylor v. Goodwin, (1879) 4 Q. B. D. 228; 48 L, 
J. M.C. 104; 40 L.T. 458; 27 W.R, 489, relied 
upon. 

Criminal a by the Government of 
Bombay, from an order of acquittal passed 
by the Honorary Magistrate, first Class, 
Surat, in 8. ©. No. 109 of 1916. 


Mr, S. 8. Patkar, (Government Pleader), 
for the Crown. 


JUDGMENT.—In these appeals, which 
are brought by the Government of Bombay, 
the only question for decision is whether 
a bicycle is or ig not a vehicle within the 
meaning of the word as used in 
(b) of section 61 of the Bombay District 
Police Act, Bombay Act IV of 1890. 
That clause provides a penalty for any 
person who “drives a vehicle of any descrip- 
tion” otherwise than on the left side of 
the street along which he is travelling. 
The learned Magistrate has thought that a 
bicycle is not a vebicle. We are clearly 
of the contrary opinion. A bicycle is a 
carriage and is, therefore, in our opinion 
a vehicle, 


We further think that no difficulty is. 


ereated hy the use of the word drive’, 
and that a bicycle may be said to be a 
vehicle driven by the man who rides it. 
That.is the view.which was accepted in 
Taylor v. Goodwin (1), where it was contended 
-that the person propelling the bicycle 
drives it, inasmuch as- he guides 
machine and regulates its pace. 
Mellor in giving effect to that argument 
observed: “I think the word ‘carriage’ is large 


(1) (1879) 4 Q. B. D. 228; 48 D, J. M. ©, 104; 40 Ls 
T. 458; 27 W, R. 439. 
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clause. 


the. 
Mr. Justice .- 


PUBLIC PROSECUTOR t, SHAMSUDIN SAHIB. 


enough to include a machine such as a bicycle’ 
which carries the person who gets upon 
it, and I think that such person may be 
said to ‘drive’ it. He guides as well as 
propels it, and may be said to drive it 
as an engine-driver is said to drive an 
engine” 

The decisions of the Magistrate must, 
therefore, be reversed and the cases must 
be remanded to him in order that they 
may be retried and decided in accordance 
with law. 

Order reversed, 


MADRAS HIGH COURT. 
CKIMINAL Arrears Nos. 490 ro 500 or 1916, 
March 13, 1917. 
Present:—-Justice Sir William Ayling, KT., ° 
and Mr. Justice Napier. 
Tue PUBLIC PROSECUTOR APPELLANT 
IN ALL 
VETSUE 
SHAMSUDIN SAHIB AND OTHERS —ACCUSED 
—- RESPONDENTS, 

Madras Town Nuisances Act (IIT uf 1889), s. 3 (5) 
-—Prosecution by Sanitary Inspector, legality of—Use 
of charge-sheet jforms—Complaint—Police report — 
Criminal Procedure Code (Act V of 1898), es. 4 (1) (h), 
190 (1) (a), 2002 

A Sanitary Inspector, not empowered to exercise 
ihe powers of a Police Officer, can initiate proceedings 
under the Madras Town Nuisances Act. [p. 290, col. 1.] 

“He cannot put in a charge-sheet or submit a Police 
report to the Magistrate, but the mere use by 
him of a printed form appropriate to offences 
under the District Municipalities Act for em- 
bodying the substance of his complaint will not 
render the prosecution illegal when the document 
was treated as acomplaint under section 190 (1) (a) 
of the Criminal Procedure Code and the complainants 
examined under section 200. [p. 290, col. 1.) 

Appeals under section 417 of the Code of 
Criminal Procedure, 1898, against theacquittal 
of the aforesaid accused by the Court of the 
Bench of Magistrates, Erode (Coimbatore 
Divisior) in Bench Cases Nos. 227 to 237 
of 1916, respectively. 

The Public Prosecutor, for the Govern- 


ment, | 
JUDGMEN T.—These are appfals by 
Government against acquittala of severa] 
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accused persons who were charged before the 
Bench Magistrates of Erode with offences 
under the Towns Nuisances Act III of 1889, 
section 3 (5). The ground of the acquittal 
is as stated in the order “that the Chief 
Sanitary Inspector is not competent to 
prosecute for offences under the Act.” We 
think that what the Bench really meant was 
that the Sanitary Inspector. had no power 
to put in a charge-sheet, thatis, make a Police 
report of .the facts as provided in section 
199 (1) (b) of the Criminal ~ Procedure 
Code and they seem to have held that the 
proceedings in these cases were initiated in 
that manner. They are in error in this 
matter, but their error has been‘induced by 
the user by the Sanitary Inspector of a 
printed form headed “Charge-sheet of 
individuals prosecuted” which form is 
appropriate to offences under the District 
Municipalities Act in, cases where the 
Goyernor-in-Council has under séction 282 
(47 empowered a “servant of the Muni- 


cipalitiy” to “exercise the powers of a Police 
Officers.” 4 


Admittedly the Sanitary Inspector is not 
so empowered. If the Magistrate who took 
the case on his file had accepted this docu- 
ment asa Police report, the proceedings 
would have been contrary to law, but it is 
clear that he treated the document asa come 
plaint under section 190 (1) (a) and examined 
the complaint under section 200, the sub- 
stance of the complaint being reduced to 
writing and signed by the complainant as 
required by the same section. This appears 
on the document itself. The Code does not 
require a complaint to bein any particular 
form.and this document is an “allegation in 
writing toa Magistrate witha view to his 
taking action” within the definition of 
complaint in section 4 (1) (A) of the Code. 
The proceedings were, therefore, properly 
instituted and we must reverse the acquittals 
and direct the Magistrates to take the cases 
E their file and dispose of them according to 
aw. 


Appeals allowed; Acquitials set aside. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. : ` 
CRIMINAL Baru APPLIGATION No, 169 
i or 1916. 
December 13, 1916. 
Present:—-Mr. Pratt, J. C., and 
Mr. Croush, A. J. ©. 
HARCHAND JHAMATMAL— 
APPLICANT 
VETSUS 


EM PERO R—Opponent, 

Criminal Procedure Code (Act V of 1898), ss. 497, 
(1), 498—Bail—High Court, power of. 

The power of a High Court to direct admission to 
bail under section 498. of the Criminal Procedure 
Code is unfettered and in no way limited by the 
provisions of section 497 (1) of the Code; but the High 
Court will not grant bail in non-bailable offences 
except when special circumstances are disclosed. [p. 


291, col. 1.] 
Application against the order of the 
Sessions Judge, Hyderabad. 
Mr. F. J. De Vertewil, for the Applicant. 
Mr. E. Raymond (Public: Prosecutor for 


Sind), for the Crown. 
JUDGMENT. 


Pratt, J. C.—This is an application 
under sestion 498, Criminal Procedure 
Code, to release on bail the applicant who 
is now under trial in the Sessions Court 
of Hyderabad, for an offence of rape. The 
Sessions Judge refused the bail. 

The discretion of the Court in the matter 
of bail under section 497, Criminal 
Procedure Code, is limited and in acoord- 
ance with sub-section. (1) of that section 
the Court shall not release the accused on 
bail if there appear reasonable grounds 
that he has been guilty of a non-bailable. 
offence. 

The power giveu by section 498 is not 
so limited. The Calcutta High Court in 
the case of Ashraf Ali v. Emperor (1) has 
said that the extended powers to the 
High Court under this section are not to - 
be used to getrid of the very reasonable 
and proper provision of section 497, Criminal 
Procedure Code. If this case implies that. 
the power of a High Court in the matter 
of bail is limited by section 497 (1) we 
must respectfully differ. The section im- 
ports no such limitation and we think 
it was intended that the jurisdiction of 


(1) 27 Ind. Cas, 839; 42 O. 25; 16 Cr. L, J. 215. 
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the High Court should be left unfettered. 
We think the rule accepted by the Bom- 
bay High Court in the case of Emperor 
v. Nensi Hansraj (2) is an appropriate one 
in regard to applications in the High 
Court and that is that bail should not 
be taken in non-bailable cases except in 
special circumstances. What those special 
circumstances are is a matter which does 
not permit of presise definition and the 
discretion given under section 498 is one 
that should be exercised according to the 
exigencies of each case. 

In the present case the Rule was grant- 
ed as it appeared from the Sessions Judge’s 
order that he based his refusal of bail 
solely on the fact that the accused had 
been committed for trial and had not 
considered the evidence himself. We de 
not desire at this stage to say anything 
which might have the effect of pre-judg- 
ing the case, and, therefore, we shall 
merely observe that after hearing the 
Counsel for the defence and the Public Pro- 
seciitor for Sind and considering the 
evidence in this case as summarised 
in the order of commitment we do 
not think that the case is one whioh 
invites the application of section 497 (1), 
Criminal Procedure Code, or that there are 
special circumstances justifying the exercise 
of the extended powers under section 498. 

We accordingly discharge the Rule. 

Croucn, A. J.C.—I agree that the High 
Court when passing orders under section 
498, Criminal Procedure Code, is not limit- 
ed by the restrictions imposed by section 
497 (1) on a Court before which a person 
accused of a non-bailable offence is brought; 
but that when bail has heen refused by 
the Sessions Court it should not be 
granted by the High Court unless special 
grounds are disclosed. I consider that in 
this case no special grounds have been 
disclosed. 

Bail refused; Rule discharged. 


(2) 8 Bom, L. R, 420; 3 Cr. L. J. 499. 
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MADRAS HIGH COURT. 
Orima Revision Case No. 836 or 1916. 
CRIMINAL Revision Petition No, 680 
oF 1916. 

April 12, 1917. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Napier. 

In re VENKATARANGA JOSIAR— 


ACCUSED— PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 408 
(4)—-Acquittal by second class Magistrate—Offence, 
different, constituted by same facts-~Subsequent charge 
before first class Magistrate—Previous acquittal, whether 
operates as bar—Penal Code (Act XLV of 1860), as. 
406, 409. 

The accused was charged under section 406 of the 
Penal Code and was tried and acquitted by a Magis- 
trate with second class powers. He was subsequently 
charged on the same facts under section 409 and 
was brought before a Magistrate with first class 
powers to take his trial: 

Held, that the subsequent charge being with 
relation fo an offence which the first Magistrate 
could nottry, vide section 403 (4) of the Criminal 
Procedure Code, the previous order of acquittal with 
respect to the minor offence for which the accused 
had already been tried was nobar to the subsequent 
proceedings. [p. 291, col. 2; p. 292, col. 1.) 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the proceedings 
of the Court of the Sub-Divisional, first 
class Magistrate, Madura Division, in 
Calendar Case No.'30 of 1916, in Calendar 
Case No. 565 of 1915, on the file of the 
Stationary second class Magistrate, Madura 
Town, 

Mr, P. N. Krishnaswami Anyar for Mr. 
P. R. Narayanaswamt Atyer, for the 
Petitioner. 

The Public Prosecutor, for the Government. 

ORDER, —In this case the first point 
for consideration is whether the charge 
uuder section 409 of the Penal Code against 
the accused Venkataranga Josiar can be 
proceeded with inasmuch as he had been 
previously tried bya Magistrate with second 
‘glass powers upon the same facts for an 
offence under section 406 of the Penal Code 
and acquitted. 

We think section 403, sub-section 4, Criminal 
Procedure Code, applies; it states that if 
a person has either been acquitted or con- 
victed of an offence but the same facts 
disclose an offence which couldnot be tried 
by the first Magistrate, then the previous 
acquittal or conviction is no bar to fur- 
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ther proceedings for 4 moré serious offence. 
The words of the sub-section are “A person 
acquitted or convicted of any offence constitut- 
ed by any acts may, notwithstanding such 
acquittal or conviction, be subsequently 
charged with, and tried for any other 
offence constituted by the same acts which 
he may have committed if the Court by 
which he was first tried, was not competent 
to try the offence with which -he ig 
subsequently charged.” Then the illustrations 
(f) and (g) make it perfectly clear . that if 
the subsequent chargé is with relation to 
an offence which the first Magistrate could 
not try, then the previous order of acquittal 
or conviction with respect to the minor 
offence for which the accused has already 
been tried, is no bar to subsequent proceed- 
ings. 

- Jn the exercise of our powers of revision 
and for other reasons we quash the proceed- 
ings. 
~ VRP, | 
‘Petition allowed; Conviction set aside. 
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_ SIND JUDICIAL COMMISSIONSR’S 
COURT. 
| BIMINAL TRANSFER APPLICATION No. 129 
or 1916. 
September 28, 1916, 
` Present:—Mr, Hayward, J. C., and 
Mr. Fawcett, A. J. C, 
WALI MAHOMED wd. Bafiz ALI 
MA HOMED— APPLICANT 
versus 


EHMPEROR—Opponenr. 
~ Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer of case—Apprehension, reasonable. 

To justify an order of transfer under section 526 
of the Criminal Procedure Code, the apprehension of 
not receiving a fair and impartial trial must be a 
reasorable apprehension in the opinion of the Court, 


and not such as would merely appear reasonable to. 


the accused, [p. 293, col. 2.] 

Crown v. Mahomedshah, 1 S. L. R8; 90r, L, J, 
251, dissented from, 

Juggan v. Emperor, 22 Ind. Cas. 996; 36 A. 239; 15 
Cr. L: J. 212;-12 A. L. J. 399, relied upon. 


Mr. T.. &. Elphinston, for the Applicant. 

“Mr, E. Raymond (Public Prosecutor for 
Sind), for the Crown. 

JUDGMENT.—This is an application’ for 
transfer of = criminal case pending before 
the Sub-Divisional Magistrate, Tando, Sub- 
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Division of the Hyderabad District. The 
applicant Wali Mahomed wasCity Magistrate 
of Hyderabad and has been charged with 
bribery and corruption, and it appears his 
case was specially referred for trial before 
the European Sub-Divisional Magistrate in 
charge of the Tando, Sub-Division, Hyderabad 
District. 

It has been urged on behalf of the ap- 
plicant that he is under reasonable apprehen- 
sion that he will not receive a fair and 
Impartial trial before the Magistrate. 
Several minor reasons have been urged 
but the main grounds advanced have been 
that his Pleader was unduly checked in cross- 
examination; that the papers of the pre- 
liminary departmental enquiry were not 
allowed to be shown in cross-examination 
to the witnesses called by the prosecution; 
and that the applicant’s Pleader was only 
grudgingly given permission to submit 
arguments against a charge being framed 
by the Magistrate. 

Now it has not been established to my 
satisfaction that the cross-examination was 
unduly checked,. for it has been stated 
and not denied that the Magistrate was 
equally strict with the Pleader for the 
prosecution in requiring explanations as to 
the relevancy of the questions put. It can- 
not be admitfed that such an attitude is 
improper as it is the duty of every Magistrate 
to check prolix or irrelevant examination 
or cross-examination of witnesses and to 
prevent all unnecessary prolongation of 
trials, But the Magistrate must be careful 
in performing that duty to avoid all appear- 
ance of leaning to one side orthe other or of 
denying the accused person full opportunity 
for developing his defence. For denial of 
such opportunity would afford-good ground 
for setting.aside the proceedings on appeal. 

With regard to the refusal to allow the 
papers of the departmental .enquiry in 
original to be placed before the witnesses 
in the course. of cross-examination it has 
not been shown that any questions arising out 
of these papers were excluded by the Magis- 
trate. And though it might perhaps have 
been better if the papers had been called 
for and read out in original to the witnesses, 
Yet the relevant portions appear to have 
been brought to the attention of the 
witnesees from the copies which had been 
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obtained and there would appear to be no 
reason why the original papers should not 
be dsmanded and if necessary hereafter 
put on the record should the accused be 
called to enter upon his defence. Should 
the demand be refused this again might be 
a proper matter for consideration on 
appeal. 

With regard to the grudging permission 
given tosubmit arguments against the framing 
of a charge it is not necessary to con- 
sider whether such arguments can be 
submitted as of right because whether 
grudgingly or not the permission was given 
and the charge has not yet been framed 
by the Magistrate. Should fall opportunity 
not be afforded for such arguments, that 
again might be a proper matter for con- 
sideration on appeal. 

It has been assumed in arguments that 
the real question to be considered is whe- 
ther the applicant is actually under appre- 
hension of not receiving a fair and impartial 
trial; that is to say it has been assumed 
that the apprehension required to justify 
transfer is such apprehension as would appear 
raasonable to the applicant and in support 
of that reference has been made to the 
oase of Crown v. Mahomedshah (1). But the 
apprehension to be established appears to 
me rather to be an apprehension reason- 
able in the opinion of the Court as pointed 
out in the case of Juggan v. Empercr 


(2). No such reasonable apprehension has, 
in my opinion, been established upon 
the matters so far brought to the 


notice of this Court, It has not, in other 
words, been made soto appear that a fair 
and impartial enquiry or trial cannot be 
had in the Court of the Sub-Divisional 
Magistrate, Tando,Sub Division of Hyderabad 
Distrist, so as to justify an order of transfer 
under section 526, Criminal Procedure Code. 

Fawceit, A. J. C.—I concur, I do not 
think the allegations urged in support of 
the application for transfer really give the 
applicant reasonable grounds to apprehend 
that he will rot have a fair trial before 
the Magistrate, which-in various reported 
cases is the test that bas been adopted in decid- 
ing with an application for transfer under 
section 526, Criminal Procedure Code. 

(1) 1S. L, R. S; 9 Cr. L, J. 261. 

(2) 22 Ind. Cas, 996; 36 A. 239; 15 Cr. L. J. 242; 12 
A. L. J, 399, 
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But I entirely agree with my learned 
brother that, though no doubt such a 
reasonable apprehension may. be a oir- 
cumstance to be taken into consideration 
by the High Court, still it is not in itself 
decisive. The section does not say a 
transfer may be ordered in any case where it 
is made to appear to the accused that 
a fair and impartial enquiry or trial cannot 
be had but where that is made to appear 
to the High Court; and, therefore, what is 
contemplated is that the Court itself should 
be satisfied on that point and that the real 
test is not what the accused may reasonably 
or unreasonably have been led to think 
about it. 

Application rejected, 


LOWER BURMA CHIEF COURT. 
Criminar Revision No, 3C3 or 1916. 
October 31, 1916. 

Present:—Sir Charles Fox, KT. Chief Judge. 
P. L. T. A. KASI CHETTY— 
COMPLAINANT—~APPLICANT 

i versus 
V, V. KASI CHETTY — Accuszp— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 181 
(2)—Property subject of offence—Penal Code (Act XLV 
of 1860), s 406—Criminal breach of trest—Juris- 
diction. 

Where accused was entrusted with a railway 
receipt for goods in one district with instructions to 
take delivery of the goods at their destination in 
another district and sell them on complainant’s 
account and accused did so sell them and mis- 
appropriated the sale proceeds: 

Held, (1) that the offence was triable within the 
jurisdiction of the Court where the goods were sold 
and the money was received and misappropriated; 
fp. 294, col. 2. 

(2) that the property which was the subject of the 
offence in the case was not the railway receipt but 
the money received on sale of the goods. [p. 294, col. 
2. | 
` Mr. Lentaigne, for the Applicant. 

Mr. Reith, forthe Respondent. 

ORDER OF REFERENCE. 


The Police of Pegu sent accused Kasi 
Chetty up for trial under section 406, Indian 
Penal Code, for committing criminal breach 
of trust. After the examination of two 
witnesses and when the third witness was 
being examined the Counsel for the accused 
raised the question of jurisdietion under 
sections 179 and 181, Criminal Procedure 
Code, stating that accarding ta the evidenge 
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of two principal witnesses the rice was sent 
from Waw Railway Station to Rangoon by 
the complainant’s clerk; that the accused 
under instructions from the complainant 
took delivery of the rice in Rangoon, sold it 
to traders in Rangoon, and misappropriated 
the sale proceeds in Rangoon after making 
false report that they were robbed by a 
Chinaman. 


The Pleader for the prosecution contended 
that the accused was entrusted with the 
tanza 2.¢., railway receipts in Pegu to take 
them to a Chetty Firm in Rangoon and sell 
them or rather the rice after taking delivery 
of it from the Railway Company and pay the 
proseeds to another Chetty Firm in Rangoon 
for ŝafe custody. 

As I have said above the complainant 
through his clark sent some rice bags by 
rail from Waw to Rangoon, and then 
give the railway receipt to the accused in 
Pegu to goto Rangoon and sell the rice to 
a certain Chetty Firm ie, to S. A. R. M. 
Firm in Rangoon and to deposit the proceeds 
with A. I. V. R. P. Firm also in Rangoon. 


There is no doubt that the Rangoon Courts 
have jurisdiction to try the oase against 
the accused. The question whether the 
Pegu Courts have also jurisdiction is a 
difficult’ one as there is no direct authority 
either for or against this question. 

The question is whether the railway re- 
ceipts which the accused received in Pegu 
can be held to be the property which is 
the subject of the offence. It will be 
remembered that the money which the 
accused is alleged to have dishonestly 
misappropriated is not the property which 
the accused received from the complainant 
at Pegnu. It is the tale proceeds of the rice 
bags, which he took delivery of in Rangoon 
with the railway receipts he received at Pegu. 


As it is doubtful whether this Court has 
jurisdiction to enquire into or try this 
oase because this case raises some 
nica questions of law the proceedings 
will ‘be submitted to the High Court 
for decision under section 185, Criminal 
Prosédure Code, whether the railway receipts 
which the accused received in Pegu are 
within the meaning of the words “any part of 
the “property which is the subject of the 
offence” in section 181 (2), Criminal Proce- 
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dure Code, soas to give this Court jurisdic- 
tion to enquire into or try the offence. 

Submit proceedings accordingly with 
this report. 

ORDER 

Fox, C. J.—It appears to me to be quite 
clear on the complainant’s own evidence 
that the property which is the subject of 
the offence is the money which was received 
by the accused on sale ofrice. No part of 
the property was received in Pegu and conse- 
quently the Magistrate at Pegu has no juris- 
diction to enquire into the offence in the 
Pegu District. The money was admittedly 
received in Rangoon and if it was misappro- 
priated the offence was committed in 
Rangoon. 

This case is transferred under section 526 
of the Code of Criminal Procedure to the 
Court of Eastern Sub-Divisional Magistrate, 
Rangoon for enquiry 


.BOMBAY HIGH COURT. 
Caiminan APPLIGATION FOR Revision No. 314 
or 1916. 

January 24, 1917. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Heaton. 

Inre NARAINAH VENKATESH 

` HULGAR——APPLIOANT. 

Criminal Procedure Code (Act V of 1898), s. 437— 
Discharge of accused—District Magistrate, power of, to 
order further enquiry, limits of, 

A District Magistrate should not exercise his 
powers under section 437 of the Criminal Procedure 
Code promiscuously, whenever he forms a different 
estimate of the witnesses, whom he has not seen, 
from. that which was formed by the Magistrate who 
did see them. [p 295, col. 1.) 

A District Magistrate shuuld not ordera further 
enquiry merely upon the strength of his own 
appreciation of the evidence in a case where the 
accused has had a perfeotly fair trial reaching a law- 
ful conclusion, and the Trial Magistrate’s discussion 
of the evidence has been apparently quite reasonable. 
[p. 295, col, 2.] 

Mr. Binning (with him Mr. R. A. Jahagir- 
dar), for the Applicant. 

Mr. 8. S. Patkar, (Government Pleader), 


for the Crown. 


JUDGMENT.—The, Rule here must, in iny 
opinion, be made absolute, ii 
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The accused was prosecuted in respect 
of a very serious offence, an offence punishable 
under section 377 of the Indian Penal Code. 
After a perfectly fair and normal trial 
the accused was discharged by the Trial 
Magistrate who found it unnecessary on 
the evidence to call upon the accused to 
enter upon his defence. The order of 
discharge was made so far back as the 
2lst of June. In the following August 
the District Magistrate directed that 
further inquiry should be made into the 
case by the Sub-Divisional Magistrate, aud 
against that order this Rule wag obtained. 

There is no doubt that the District 
Magistrate .has jurisdiction to make the 
order for further inquiry which he has 
made. But it is important for us now 
to see whether in making that order he 
exercised his judicial discretion properly 
or improperly. For it is’ obviously 
an exceedingly serious thing that a 
man on the same set of facts should 
twice be exposed to a prosecution of so 
grave a character as this. The limits 
within which the discretion to order a 
further inquiry should ordinarily be exercised 
‘are stated in the Full Bench decision in 
Queen-Empress v. Chotu (1), a decision 
which shows that those limits are rather 
strictly confined. I do not think that in 
conferring this special power upon the 
District Magistrate the Legislature ever 
intended that the power should be exercised 
promiscuously whenever the District Magis- 
trate, who has not seen the witnesses, 
forms a different estimate of their value 
from that which was formed by the 
Magistrate who did see them. Yet in 
substance that is all that has happened here. 
The District Magistrate prefers his own 
appreciation of the evidence to that of the 
Trial Magistrate. Weare not trying this 
man over again, bat at the same time 
I am bound to say that the reasons given 
by the District Magistrate in support of 
his own view as to the weight of the 
evidence are certainly not convincing to 
ma. The main reason which appears to 
have influenced the District Magistrate is 
that, as he says, “I cannot believe readily 
tbat a deliberately false casa of this disgusting 


kind should have been concocted.” Now 


ae 9 A, 52; A. W. N. (1886) 281; 5 Ind, Dec. (x. 8.) 
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it is familiar knowledge to all connected 
with the administration of the osriminal 
law that this kind of offence is very 
often chosen. by people who are bring- 
ing a -maliciously false charge. In the 
present case if is also noteworthy that 
the little boy’s mother is admittedly a 
woman of bad character so that there 
would be nothing repugnant in supposing 
that she had instigated her son to bring 
this charge without good reason. 

I need not consider the reasoning of 
the District Magistrate in further detail, 
because the ground upon which I would 
make thi Rule absolute is that the Dis- 
trict Magistrate was wrong in ordering 
a further inquiry merely upon the strength 
of his own appreciation of the evidence 
in a case where the accused had had a 
perfectly fair trial reaching a lawful con- 
clusion and the Trial Magistrate's discussion 
of the evidence had, as here, been apparently 


quite reasonable. 
Rule made absolute. 


CALCUTTA HIGH COURT. 
Criminal Rererence No. 157 or 1916. 
September 22, 1915. 

Present: —Mr. Justice Chowdhury and 
Mr Justice Newbould. 
MOHAMMED HOSAIN— COMPLAINANT 
versus 


FARLEY — Accusep. 

Railways Act (IX of 1899), ss. 68, 69, 113, 120, 
122—Travelling without ticket, whether offence—Intent 
to defraud—“Ratlway", whether includes railway 
carriage —Railway servants, duty of—Penal Code (Act 
XLV of 1860), s. 3238. 

The main and primary purpose of sections 68 and 
69 of the Indian Railways Act isto prevent persons 
from travelling im frand of the Company without 
having paid the necessary fare, and the obligation to 
show the ticket, when required, is subsidiary only to 
such primary purpose. [p. 296, col. 2.] 

Section 68 prohibits travelling without a pass or 
ticket, but so to travel without intent to defraud is 
not a criminal offence. [p. 296, cols. 1 & 2,] 

Buta persun so travelling is liable under section 
113 of the Railways Act to pay on demand by any 
Railway servant an excess charge, which is some- 
what in the nature of a penalty. [p. 296, col. 2.] 

There is no provision in the Railways Act for 
ejecting passengers except in certain circumstances, 
such as are specified in section 120 of thg Act. [p. 296, 


col. 1.) 
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The expression “railway” in section 122 of the 
Railways Act does not include a railway carriage, and 
the section does not, therefore, apply to the case of a 
passenger travelling ina railway carriage. [p. 266, 
col, 2, 

Railway .servants are public servants and thoy 
must act within the four corners of their statutory 
powers. [p. 296, col. 2.]. 

Ticket collectors and checkers are expected to con- 
duct themselves with restraint and self-control. [p. 
297, col. 1.] 


Criminal Reference made by the Sessions 
Judge, Noakhali, dated the 5th September 
1916, against the order of the Sub- Divisional 
Magistrate, Noakhali, dated June 26th, 1916, 


HACTS.—The complainant arriyed at the 
F Railway Station just when the train was 
about to start, and having no time to buy a 
ticket, he got-into the train without one. The 

‘accused, travelling ticket-checkers, asked 
him to show his ticket, whereupon he 
explained the circumstances to them and 
offered to pay the fare and the penalty, This 
the accused refused to accept and at the next 
stoppage asked complainant to get out and 
buy a ticket. On his refusal to do so, he was 
forcibly ejected and beaten by the accused. 
The latter were convicted by the Sub-Divi- 
sional Officer of Noakhali under section 323 of 
the Indian Penal Code and sentenced to pay 
a fine of Rs. 25 each. The accused then 
moved the Sessions Judge of Neokhali who 
made a reference to the High Court under 
section 438 of the Criminal Procedure 
Code. 


Babu Bhagirath Chandia Das, for the Com- 
plainant, 


Babus Menmatha ` Nath Mukerjee 
Prabhat Chandra Dutt, for the Accused, 


JUDGMENT.—We think the Magistrate 
was right in convicting the accused under 
section 323 of the Indian Penal Code. 

There is no provision in the Railways 
Act for ejecting passengers except in certain 
circumstances, such as are specified in section 
120. Section 122 of the Railways Act of 
1890 is not applicable to this case. The 
term “railway” as defined in section 3, 
clause (4), excludes railway carriage. The 
term rolling stock’ as defined in section 
38, Clause (10), includes it. There is no 
provision corresponding to section 3, sub- 
clause (10), in the old Acts of 1854 and 
1879, Section 68 prohibits travelling with- 
out a pass or ticket, but so to. travel 
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without intent to defraud is not a criminal 
offence. Here there is a distinot finding 
that there was no fraudulent intent. Section 
113 provides that a person so travelling 
shall be liable to pay on demand by any 
railway servant an excess charge, This 
section corresponds to sections 31 and 82 
of Act IV of 1879. It is to be noticed 
that there was no provision inthe Act of 
1879 for payment of an excess charge, 
which is somewhat in the nature of a 
penalty. Taking that provision in connec- 
tion with the fact that travelling in a 
railway carriage without a ticket, but with- 
out fraudulent intent, has not been made 
punishable, we think that the Magistrate 
has taken an entirely correct view of the law. 
Prateb Daji v. Bombay Broda v. & Central 
India Ratlway Co. (1) was a civil case which 
arose out of aclaim for damages for wrong- 
ful detention and removal of a passenger. 


It was decided under the old Act, which 


has since been amended and altered. The 
expression “railway” in section 122, as 
already stated, does not include a railway 
carriage. In addition to the definitions, a 
comparison of section 120 and section 122 
leads to the same conclusion, Railway 
servants are publicservants, They are to act 
within the four corners of their statutory 
powers. It was held in Butler v. Manchester, 
Sheffield and Lincolnshire Railway Oo., (2), by 
Lord Esher, M. R., that no one had any right 
to lay hands forcibly on a passenger in the 
absence of some legal anthority to do so. 
Lindley, L. J., and Lopes, L.J., agreed in that 
view and held that the Company’s servants 
were not justified, in the absence of any by- 
law or regulation, in laying hands on a 
passenger, 

The main and primary purpose of sections 
65 and 69 of the Indian Railways Act is 
to prevent persons from travelling in fraud 
of the Company without having paid the 
necessary fare, and that the obligation to 
show. the ticket, when required, is subsidiary 
only to such primary purpose. Travelling 
withont a ticket is not a criminal cffence, 
as has been repeatedly held in this Ocurt. 
It is the frequent practice of ticket- 
checkers to take money and issue tickets 


(1) 1 B. 62; 1 Ind. Dec. (N. 8.) 84. 
- (2) (1888) 210 B. D. 107; 60 L. T.89; 67 L. J. Q. 
B, 564; 36 W. R. 726; 52 J. P, 6.1, | 
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-to passengers, who may have got into a 
train ina hurry, without tickets, as appears 
from the evidence. In “this case the com- 
pleinant was perfectly willing and offered 
to pay the fare together with any excess 
that might be chargeable. Under’ the 
circumstances, it would be absurd to holi 
that the ticket-checkers concerned were 
legally justified in committing the acts 
charged against them. The least that can 
be said about the acts complained of is 
that they were extremely high-handed. 
The complaint was that the accused had 
abused the complainant and got him out 
by force and kicked him and given him 
‘a beating, that he was kept confined the 
whole night and was released the next 
day. The learned Magistrate has found the 
two accused guilty under section 323 of 
the Indian Penal Code, and gave them 
his benefit of his doubt as regards the 
charge under section 342. The learned 
Magistrate has also found that the injuries 
on the person of the complainant were 
caused by voluntary blows and that those 
blows were given by the accused with their 
fists. It is clear that the acensed used 
more force than was necessary for the pur- 
pose of removal. The learned Sessions 
Judge says that, althongh it is nota case 
of trespass as defined in the Penal Code, 
it is at least a civil trespass, and that the 
owners are entitled to use their common 
law rights. This is due to his having over- 
looked the position of a Railway Company 
and its servants. He has overlooked the 
fact that they as such cannot, in a case 
like this, claim common law rights. Where 
is there again a ‘common law right” to 
inflict blows on a man with fists if he refuses 
to move P 


' Ticket collectors and checkers are ex- 
pected to conduct themselves with restraint 
and self-control. We are disposed to think 
that they have been leniently dealt with 
in this case, and refuse the reference. The 
judgment of the Magistrate, we may add, 
is characterized by great ability and care. 


Conviction upheld. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CriminaL Reviston No. 42 or 1916, 
April 18, 1916. 
Present:—~ Mr Stuart, J. ©. 
BANSI DHAR—<Accusep—APPLIcant 
VETSUS 


EMPEROR —Prosecuror——Respon pant, 

Criminal Procedure Code (Act V of 1898), ss. 110, 
367—Evidence ~ Appellate Court, duty of—Judgment, 
nature of - Findings to be supported by reasons— 
Evidence, examination of. 

Ib is the duty of an Appellate Criminal Court 
to show by its judgment that it has duly weighed 
and examined the avidence against the accused, 
has appreciated the points both for and against 
him, and has brought a judicial mind to bear 
upon the case. Its findings must be supported by 
reasons, however brief they may be. [p. 298, col 1. ]} 

Where the judgment of a District Magistrate 
was, “It is obvious that if one quarter of the 
evidence for the prosecution is true, and I see 
no reason to doubt that it is, the appellant is a 
most proper person to be bound over under section 
110, Criminal Procedure Code.” 

Held, that it was no judgment at all and could 
not stand, [p. 298, col. 1.] 


w 


Criminal révision against the order of the 
District Magistrate, Sitapur, dated the 27th 
March 1916, upholding that of the Deputy 
Magistrate, Sitapur, dated the 27th February 
i916. 
~ Mr, St. George Jackson, for the Applicant. 

The Government Pleader, for the Crown, 

JUDGMENT.—This is an application in 
revision against an order of the District 
Magistrate of Sitapur passed. on appeal from 


-an order of a Magistrate under which the 


applicant was directed to furnish security 
for good behaviour under section 110, Code 
of Criminal Procedure. In revision I am not 
disposed to question the findings of a Court 
of Appeal as to the value of evidence, and 
had the District Magistrate arrived at a 
fnding stating which of the witnesses he 
believed on the one side or the other, I 
should not have been inclined to interfere 
with such a finding in revision, because the 
reasons given were brief. But in this par- 
ticular case if is difficult to see that there 
ig a finding at all. The learned District 
Magistrate says: “It is obvious that if one 
quarter of the evidence for the prosecution 
is true, and I see no reason to doubt that 
it is, the appellant is a most proper person 
to be bound over under section 110, Cri. 
minal Procedure Code.” Had the District 
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Magistrate stated that he found that certain 
witnesses for the prosecution were telling 
the truth specifying who those witnesses 
were I should take no exception to his 
conclusions. But I cannot regard the finding 
in question as satisfactory. A case similar 
to this came before Mr. Justice Tudball in 
February of this year, Sarwan v. Emperor 
(1). Mr. Justice Tudball stated therein: 
“The law gives a person in the position of 
the present applicant a right of appeal to 
the District Magistrate. He is in simple 
justice entitled to have the evidence in the 
ease against him duly weighed and examined, 
and it is the duty of the District Magistrate 
to show by his judgment that he has done 
so; has appreciated the point both for and 
against the appellant and has brought a 
judicial mind to bear upon the case.” 

As the appeal has, in my opinion, not 
been properly tried it must be re-tried accord- 
ing to law, and while setting aside the order 
ofthe District Magistrate I consider it advis- 
able that the hearing of the case should be 
sent to another Court. I accordingly direct 
that the hearing of this appeal be transferred 
to the Court of the District Magistrate of 
Lucknow. l 


Cause remanded, 
(1) 33 Ind. Cas. 647: 14 A. L. J. 279; 17 Or. LJ. 


167. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT., 
Griumas Revision No, 155 or 1916. 
September 4, 1916. 
Present: —Mr. Mittra, Officiating, A, J.C. 
RAMKARANLAUL—Accosip—AppLicant. 
VETSUS 


O R— P RoSECUTOR—RESPON DENT 

PE (Act XLV of 1860), s. 277— Public place 
_-Public well—Spitiing into well— Offence. 

A place is a public place if people are allowed. 
access to it, though there may be no legal right to it. 
So, a well is a aka 2 people are allowed to 

i r. 5 col, 4. 
sa WE ah (1884) 140. B. D. 63; 54 L.J. M. 
g. ' 4; 51 L. T. 604; 33 W. R. 156; 15 Cox. C. C. 659; 

) ojied upon. 

Aia pa aa a spitted into a well, the water 
of which was used for drinking purposes: 

Held, that he was guilty of an offence under section 
277 of the Penat Code, although the degree to which 
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his act rendered the water less fit for drinking might 
be small, [p. 299, col 1.] 

Empress y. Pandia Mahar, 3 O. P. L. R. 92, distin- 
guished. 

Inve Punnt Besoyi, 1 Weir 231, relied upon. 


Criminal revision against the order of 
the District Magistrate, Chhindwara, dated 
the 15th May 1916, confirming the con.» 
viction and reducing the sentence passed 
by the Tahsildar and Magistrate, 2nd class, 
Chhindwara, on the 6th April 1916. 

The Hon’ble Mr. M. R. Diæit, for the 
Applicant. 

Mr. Q, P. Dick (Standing Counsel), for 
the Crown. 

JUDGMENT —The applicant has been 
convicted of an offence under section 277, 
Indian Penal Code, for spitting into a 
well, There was a complaint made by 
one Punaram against the applicant’s son 
of spitting into the well. This annoyed 


the applicant and he himself spat into 
the well. 
It has been proved that the well be- 


longs to Pahlad Patel who allows the 
public to use the water for drinking: pur- 
poses. As held in Reg. v. Wellard (1), a 
place isa public place if people are allowed 
access to 16, though there may be no legal 
right to it. So,a welligsa public well, if 
people are allowed to use its water. It has 
been found that the well is the source of 
drinking water in the plague camp. This 
disposes of the first contention raised on behalf 
of the applicant. 

Jt is urged that a stray act of ex- 
pectoration, however, objectionable, is not an 
offence under section 277, Indian Penal 
Code. The case of Empress y. Pandia Mahar 
(2) is relied upon for the applicant. There 
it was held that the expression “corrupt 
or foul”? ig used in a literal sense in the 
sense of physical defilement. A person of 
low caste who draws water from a public 
well, was accordingly held not to - have 
committed an offence under section 277. 
This case does not help the applicant in 
the least. Nobody will deny that a tum- 
bler of water is fouled bya stray act of 
expectoration and is rendered less fit for. 


(1) (1884) 14 Q. B. D. 63; 54 L. J. M. C. 14; 61 
T. 604; 33 W. R. 
2 


L 
166; 15 Cox. C. C, 559; 49 J. P, 
96. 
(2) 3 0. P. L, R. 92, 
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drinking. It may not be possible to prove by 
chemical or basteriologicul examination that 
the water is contaminated in the well by such 
an act, but I think the water is render- 
ed less fit for drinking purposes, though 
the degree to which if is rendered less 
fit might be small. The coase of Punni 
Besoyt, In re (3) appears to support the view 
taken by the lower Courts. There “the 
accused fished with basket nets in a tank, 
the water of which, was used for drinking. 
“The use of the baskets caused a slight 
disturbance of the mud and so made the 
water rather less fit for drinking. But 
the damage done was very slight.’ The 
conviction was upheld by the Madras High 
Court. 

There is no doubt the accused “volun- 
tarily” fouled the water. The conviction 
seems to me to be correct. The application 
18, therefore, dismissed. 


Application dismissed, 
(3) 1 Weir. 231. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Revision No. 12 or 1917. 
March 6, 1917. 

Present:—-Mr. Lindsay, J. ©. 
KHUSHAL AND anorasr—A0couseD 
—-APPLIOANTS—-APPELLANTS 
VETSUS 
EMPEROR—OCompiarnant—Opposite PARTY 
— RESPONDENT. 

Criminal Procedure Code (dct V of 1898), s. 110 
(à) -Extortion and mischief—Habditually bringing 
false claims in Civil Courts— Offence. 

Section 110 (d) of the Criminal Procedure Code 
does not apply to the case of a person who has 
the reputation of habitually bringing false claims in 
the Civil Courts. _[p. 300, col. "ba 

A. person who brings a claim in the Civil Court 
which he knows to be false, commits an offence 
punishable under section 209 of the Penal Oode, 
but he does not by so doing commit an offence either, 
if he succeeds, of extortion, or if he fails, of attempt- 
ing to commit extortion. [p. 300, col. 1.] 

Ganesht v. Empress, 25 P. R. 1884 Or., 
upon. 


relied 


Criminal revision against the order of 
the District Magistrate, Kheri, dated the 
21st December 1916; upholding that of the 
Magistrate, Kheri, dated the 23rd November 
1916, . 
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Mr, St. George Jackson, for the Applicants. 
The Government Pleader, for the Crown. 


JUDGMENT. —This is an application for 
revision of an appellate order of the District 
Magistrate of Kheri upholding an order 
passed by a first class Magistrate under 
section 110 of the Code of Criminal Pro- 
cedure in respect of the two applicants 
Khushal and Tika Ram. It appears that 
notice was issued to these two persons to 
show sause why they should not be made 
to furnish security for their good behaviour. 
It was stated in the notice that the charges 
against them were (1) that they were habi- 
tual receivers of stolen property (2) that they 
habitually committed mischief and (3) 
habitually committed extortion. There have 
been placed before me certain papers which 
were prepared previous to the institution 
of these proceedings. From these papers it 
appears that a report was made by the 
Manager of the Court of Wards to the 
Deputy Oommissioner of the Kheri District 
in which it was stated that these two accused 
now before me had brought six false guits 
against tenants of the village in which 
they lived. The village I am told isin one 
of the Court of Wards’ estates. It appears 
that three of the suits so instituted were 
dismissed by the Subordinate Judge: three 
others which were referred to the Manager 
of the Court of Wards as arbitrator were 
dismissed by him. The Manager seems to 
have come to the conclusion that all these 
suits were false and it was on his sugges- 
tion that criminal proceedings were initiated 
against the present two applicants. It 
appears to have been thought that the best 
way to deal with the accused was to pnt 
forward these six instances of suits which 
were brought and were dismissed, in order 
to make out a case of habitual extortion 
against these applicants and it was this 
incident of the bringing of these suits which 
led to the charge of habitually committing 
extortion, The Deputy Magistrate has held 
that, if having been proved that these six 
suits were instituted and that they were 
dismissed apparently on the ground that 
they were all false, he is entitled to find 
that the two applicants are habitual extor- 
tioners. The learned District Magistrate in 
his order in appeal has endorsed that opinion. 

Inmy judgment both the Courts below are 
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wrong. A case quite similar to the present 
one is reported in the Punjab Record for 
1€84 [see Ganesh v. Empress (1)]. In that 
case it was pointed out by Plowden,J., 
that section 110 could not be made to 
apply to the case of. the accused; even if 
it were granted that such an accused had 
the reputation of habitually bringing false 
claims in the Civil Courts. As was pointed 
out by the learned Judge a person who 
brings aclaim in the Civil Court which he 
knows to be false, commits an offence 
punishable under section 209 of the Indian 
Penal Code, but he does not by so doing 
commit an offence either, if he succeeds, 
of extortion, or if he fails, of attempting to 
commit extortion, As the learned Judge 
points ont the proper way to deal with a 
person, who is on sufficient grounds suppos- 
ed to have brought a false claim, is to 
prosecute him under section 2093. It is 
quite clear to me, therefore, that so far as the 
charge of habitual extortion is concerned 
the present case cannot stand. Then it 
seems there was also a charge of habitual- 
ly committing mischief, As regards this 
the evidence is very meagre and if seems 
as if the Magistrate who tried the case 
thought that no sufficient evidence had been 
given to support this particularcharge. The 
Magistrate observes with respect to some of 
the witnesses who gave this vague evidence 
about the habitual commission of mischief 
that they were interested witnesses, and it 
appears to me that he was not disposed to 
put much reliance on their statements. As 
regards the 
habitual receivers of stolen property. I have 
examined the evidence very carefully. It 
seems to me that this charge cannot be 
supported on the evidence which was led 
before the Magistrate. A number of wit- 
nesses who spoke abont this reputation of the 
applicants admitted that their opinion was 
based upon the facts that several years 
before the present proceedings were brought 
a man had been arrested at the house of 
these accused who had afterwards been ron 
in for theft. lt was apparently supposed 
that he had come there for the purpose of 
disposing of stolen property which these 
accused were ready to purchase. Another 
similar instance is described by ‘some of the 
> 


<“ (1). 26 P: R. 1884 Cr, 
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other witnesses: taken altogether the evi- 
dence on this point seems to me to be 
practically worthless. I might add in con- 
clusion that after having perused the note 
made by the District Magistrate with respect 
to this case before it came into Court it was 
not proper for him to try the appeal, he ought 
to have had it transferred to another Court 
for disposal. I allow the application, set 
aside the order of the District Magistrate 
and direct that the applicants be discharged. 
Revision accepted. 


PATNA HIGH COURT. | 
Criminat Revision No. log or 1917. 
May 10, 1917. 

Prezent~Mr, Justice Jwala Prasad. 
PUNIT MAHTON—Istr PARTY— PETITIONER 
` VETSUS T 
SIRAJULHAQ AND ANOTHER— 


2ND PARTY— Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), s. 145— 
Crops, dispute as to—Jurisdiction-—Attachment. 

The right to make collections or to appropriate the 
crops or produce of a village or sharesin a village 
comes within the purview of section 145 of tho Crimi- 
nal Procedure Code. [p. 801, col. 2.] 

A Magistrate has jurisdiction under section 145 of 
the Criminal Procedure Code to pass an order 
restraining the ‘disputing parties from interfering 
with the crops stored in the threshing floor or, to 
attach such property. [p. 802, col. 2.) 


Criminal revision from an order of the 
Magistrate, Behar (Patna). 

Messrs. Ashgar and Lakshmi Kanta Jha, for 
the Petitioner. l 

Messrs. Krishna Sahai and Amir Hossain, 
for the Opposite Party. 


JUDGMENT.—This application arises out 
of an order under section 145 of the Code 
of Criminal Procedure whereby the property 
in dispute has been declared to be in posses- 
sion of the second party.. The property in 
dispute is said to be -5 dams 16 kauris 
share in a village called Sapao Nuawan, 
Tauzi No. 1162/4. l i 

The first party claimed possession over 
the aforesaid share by virtue ofa certain 
amaldastak dated the Sth of Ohazé 1823, 
corresponding to 25th of March 1916,. 
granted to him by one Muhammad Kasim 
and Musammat Zobaida the proprietera af. 
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that property. ' The second party claimed 
possession over 103 dams share which they 
said belonged to the aforesaid two persons, 
by virtue of an amaldastak and patta dated 
the 3rd of June 1916. The 5 dams odd 
claimed by the first party is included in the 
105 dams claimed by the second party. 

The Magistrate's finding is in the fol- 
lowing words: “My finding is that the 
second party was given the theka of 34 
dams share for one year te, 1324 under 
the amaldastak and of 7 dies under the 
registered patta for seven years and was 
put in possession by the registered pro- 
prietors.” Just previous to the above find- 
ing the Magistrate held that the evidence 
of possession adduced by the first party 
was not at all reliable, and did not prove 
the possessiox claimed by that party, 

The first question raised by the applicant 
is that the orders of the Magistrate is ultra 
vires Inasmuch as it relates to a certain 
share of paddy crops which is a moveable 
property and not an immoveable property 
and that section 145 does not apply to move- 
able property. 

I was a member of the Bench that 
issued the Rule on the appplication of the 
petitioner and I understood that the proceed. 
ings under section 145 were instituted in 
respect of the paddy crops stored in the 
khalian and not in respect of any im- 
moveable property. This impression found 
support in the first paragraph of the judg- 
ment of the Court below where it was 
stated that “there existed a dispute likely 
to cause a breach of the peace between the 
parties aforenamed with regard to the 
appropriation of the share of the paddy 
crops of 5 bighas 16 kauris interest in village, 
ete.” 


The dispute, no doubt, came to light on 
account of the crops stored in the khalian 
and the Police reported that there was a 
danger of a breach of the peace. The 
report sets cut the history of the dispute 
and is clear from that report that the 
dispute between the parties was regarding 
the collection of rents of the share belong- 
ing tothe owners from whom both parties 
claimed to have the disputed share in lease. 
Upon the Police report of the 2nd of March 
1917 the Magistrate issued an order under 
section 144 of the Code of Criminal Proge- 
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dure and fixed the 20th of March for the 
hearing of any cause that might be shown 
by the parties. On the 20tk of March the 
parties filed written statements and upon 
a consideration of the written statements 
and the report of the Police the Magis- 
trate came to the definite conclusion that 
the dispute really related to the possession 
of the share of the proprietors from whom 
each party claimed to hold a lease. The 
Magistrate, therefore, passed the following 
order:—-Heard parties. This is a dispute 
about immoveable property. Draw proceed- 
ings under section 145, Criminal Procedure 
Code, and serve on all concerned”, From 
the aforesaid order of the Magistrate it is 
clear that the dispute was regarding the 
possession of 58 dams 16 kauris share 
of Muhammad Kasim, and Musammat 
Zobaida in village Sepao Nuawan. 
16 is clear that whatever may have been the 
reason for instituting the proceeding under 
section 144 and whatever may have been 
the manner whereby the Magistrate came 
to know of the dispute between the parties 
the proceeding actually was instituted under 
section 145 in respect not of the crops 
in dispute between the parties but in respect 
of the possession of the aforesaid 5 dams 
16 kauris. 

I, therefore, hold that the Magistrate 
had jurisdiction to take adtion under section 
145 of the Code of Criminal Procedure. 


The second contention of the learned 
Counsel for the applicant is that the 
proceeding is without jurisdiction inasmuch 
as it relates to a share of village and does 
not relate to the entire village or toany 
specific lands in the village which could 
be demarcated or delineated by means of 
boundaries. This contention is probably 
based upon the expression used in section 
145, namely, “concerning any land or water 
or boundaries thereof’. The above əx- 
pression is to be read with clause 2 to 
section 145 which says that land or water 
includes among other things crops or other 
produce of land, and the rents or profits 
of any such property. There is to my 
mind, therefore, no doubt that the right to 
make collections or to appropriate the 
crops or produce of a village gr shares 
in a village properly comes within the pur. 
viow of section 145, 
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decision in Abhayessart Debt v Shidhkessari 
Debi (1) where it was distinctly beld tbat 
a dispute as to the right to collect rents 
was a dispute concering tangible immoveable 
property within the meaning of section 145 
of the Criminal Procedure. Code. This 
desision followed the earlier desision in 
Pramatha Bhusana Deb Roy v. Doorga Ohurn 
Bhattacharji (2). The contention that these 
desisions apply only to a dispute regarding 
the collection of rent in respect of an entire 
village and not of a share or shares of a 
particular village does not appear to me 
to be sound, particularly in a case where 
the share in dispute is separate from the 
other shares in the village and where each 
party claims to be in exclusive possession 
and not in joint possession. of the share. 
It appears from the evidence of witness 
No. 1 on behalf of the petitioner himself 


that the collection of this share is quite 
separate from the other shares, in the 
village. The witness referred to above 


is the patwart of the village and there 
is no reason why his evidence should not 
be accepted regarding the mode of collection 
in the village as a matter of fact nothing 
has been shown on behalf of the patitioner 
to the contrary, 

I, therefore, hold that the Magistrate had 
jurisdiction to initiate proceedings under 
section 145 of the Code of Criminal Prose- 
dure in respect of the dispute as to the 
possession of the share in question. 

The next contention of the 
Counsel on behalf of the petitioner is that 
the Magistrate had no jurisdiction to direct 
the attachment of the crops which were 
not standing on any portion of land 
situated within the share in dispute but 
were at the time that the order was 
passed stored in the threshing floor. It 
appears that it appeared to tke Polise that 
there was danger of a breach of the peace 
regarding the crops’ stored in the khalian 
and the Police reported to the Magistrate 
for action being taken under section 144 
of the Code of Criminal Procedure and in 
the meantime the Police kept watch over 
the crops so that they may not be removed 
by either party, 

(1) 16-0. 518; 8 Ind. Dec. (N. s.) 339. 

(2) 11 0. 413; 5 Ind. Dec. (N. s.) 1035. 
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The Magistrate on the 7th of March on 
the report of the Follos passed the following 
order t% * in the mean- 
time the Police to see that no breach of 
the peace takes place.” On the 9th of 
March the Magistrate passed an order for 
the issue of notices under section 144 on 
the parties. 

In these two orders the Magistrate did 
not make any direction regarding the crops. 
On the 20th of March when the Magistrate 
finally passed his order for, taking proceed- 
ings under section 145 instead of section 
144 the Magistrate made the following 
order as regards the crops: “Under clause 
4 to section 145, Criminal Procedure Code, 
I attach the subject-matter of dispute and 
direct the Police concerned to keep the 
paddy standing thereupon in charge of a 
responsible person.” The order of attachment 
of the Magistrate only related to the subject- 
matter of dispute 7. e. 5 dams 16 kauris 
share and not to the crops in question. 
As regards the cropshis direction was that 
the Police should keep the paddy standing 
on the property in dispute in charge of 
some responsible person. From the sum- 
mary of the proceedings takenin connection 
with the crops and the orders passed by 
Magistrate referred to above I think that 
there was no order by the. Magistrate 
attaching the crops. Under section 144 
the Magistrate had power to direst any 
person to abstain from a certain act; and 
thus, in my opinion, the Magistrate had 
in this case power to order the parties 
to refrain from interfering with the crops 
in any way. I think that the order 
restraining the disputing parties from 
interfering with the crops implied that the 
Police should see that the crops were not 
in any way removed by any body. ‘The 
action of the Police andof the Magistrate 
in keeping the crops in charge of a 
responsible person, therefore, appears to 


be within the powers vested by sections 
144 and 145. 


The last contention of the learned 
Counsel is that the crops should be 
directed to be. placed in the khalian 
where they were found as the khaléan is 
not in dispute but is outside the vil- 
lage. 


When by the final order under section 
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145 possession has been declared to be 
with the second party, the crops being 
the profits of the property in dispute 
belong to the second party. The Srst 
party is found not to be in possession of 
the share in dispute and cannot, therefore, 
claim the crops in question. The order 
of the Magistrate making over the crops 
to the second party was also, therefore, a 
proper order after the adjudication of 
possession of the disputed property in favour 
of the second party. 

I, therefore, decline to interfere with the 
order made by the Magistrate and I dismiss 
this application. 

Application dismissed. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No, 952 op 1916. 
January 10, 1917. 

Present:— Justice Sir George Knox, Kr. 
MATHURA PRASAD—Appricant 
VETSUS 
EMPHROR—Oppositre Parry, 

Penal Code (Act XLV of 1860), s. 408—Criminal 
misappropriation—Retention of money entrusted to 
servant—Offence—Proof, 

- The retention of money by a servant or clerk for 
fifteen months after its receipt raises very serious 
doubt of bona fides against him, but the mere reten- 
tion is not conclusive proof of criminal misappropria- 
tion or criminal breach of trust. [p. 304, col. 2.] 

Emperor v. Kadir Baksh, 8 Ind. Cas. 687; 8 AL. J. 
88; 33 A. 249; 11 Or. L. J. 699, distinguished, 

Criminal revision from an order of the 
Sessions Judge, Allahabad, dated the 4th 
December 1916. 

Messrs. O. Dillon, U. S. Bajpai and Ram 
Narain, for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—Mathura Prasad has been 
convicted of an offence under section 408, 
Indian Penal Code. He appealed from the 


‘ Court of first Instance to the Court of the. 


Sessions Judge of Allahabad, who dismissed 
the appeal. He comes here in revision. 
_ Speaking generally the findings of the Court 
“below are accepted in revision; but there is 
nothing to prevent this Court from going 
into the evidence if occasion arises to doubt 
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the findings arrived at by the Courts below 
upon the facts before them. In the present 
case the judgment of the learned Sessions 
Judge does not give one much help in de- 
termining the case, and the Assistant Govern- 
ment Advocate very properly laid before 
me the judgment of the Joint Magistrate 
who has gone very fully into the evidence 
before him. But on hearing that judgement 
ig seemed to me that there was reason to 
apprehend that the learned Joint Magis. 
trate had relied for his decision of the case 
rather upon the weakness of the defence 
than upon the completeness of the prosecu- 
tion. Briefly put, the facts are as follows: 


- On the 2Ist of May 1915 Mathura Prasad, 


who was at the time sarbarakar of an estate 
known as Chilonda Estate, received certain 
moneys handed over to him by Parmeshar 
Dial who in turn had received them from 
a Pleader called Gajadhar Prasad as costs 
which had been given in a case in favour 
of the Chilonda Estate. The Chilonda Estate 
forms part of an endowment founded by 
Rani Gomti Bibi. This fact is admitted by 
the accused. It is also admitted by him 
that the moneys in question were not de- 
posited in the treasury of the estate until 
the 12th of September 1916. There is 
evidence which has not been contravened 
that in the interval between the 10th of 
April 1916 and the 12th of September 1916 
Sardar Santokh Singh, who is a Deputy 
Superintendent of Police in the Criminal 
Investigation Department, while engaged in 
investigating into another case quite apart 
from the present and in no way connected 
with it found that these moneys had been 
received by Mathura Prasad and had not 
at the time when he was investigating, 
namely, on the 16th of April 1916, been 
deposited in the treasury of the estate. The 
evidence against the accused consists of 
statements made by Sardar Santokh Singh 
the Investigating Officer, Gajadhar Prasad 
the Vakil who had paid the money inthe 
first instance to Parmeshar Dial, and Par. 
meshar Dial who paid the money over to 
Mathura Prasad, Gaya Prasad, staha nawis 
of the estate, Budhu Lal who swears to 
the deposit of Rs. 115-7-0 in the treasury 
of. the estate on the 12th of September 
1916, and Inspector Piare Nath Bannerji 
who investigated the present case. Nothing 
further of any importance so far as the 


304 
MATHURA PRASAD V, EMPEROR, 


prosecution is concerned was elicited from 
these witnesses. The Joint Magistrate con- 
sidered that a prima facte case had been 
made out against Mathura Prasad and 
called upén him for an explanation. He says 
that he took these moneys to the treasurer 
on the 16th of October 1915 and the 
treasurer told him that Babu Gaya Prasad, 
who apparently is the manager cf thisendowed 
estate, had given verbal orders that no money 
of Mauza Chilonda should be deposited. He 
goes on to say that he deposited the money in 
the custody of the treasurer Murli Dhar, In 
this matter hé is supported by the evi- 
dence of Murli Dhar that the money was 
returned to him in January or February 
1916 and that he finally deposited the money 
on the 12th of September 1916. He gives 
certain reasons for not having deposited 
the money between the 2lst of May, 1915 
and 16th of October 1915, namely, that he 
had to get in the revenue, and that in 
July 1915 his brother became very ill, and 
was again jll in April 1916 and died on 
the 5th of June 1916, I may at once 
say that in this part of the case I 
agree with the learned Joint Magistrate 
that the explanation given of the delay 
between the 2lst of May 1915 and the 
16th ‘of October 1915 is very flimsy. But 
the first question in every criminal cage is 
is the Court satisfied that the prosecution 
“have placed beyond reasonable doubt the 
offence with which they have charged the 
accused, what the prosecution in the pre- 
sent case say is sufficient to establish an 
offence under section 408, Indian Penal Code, 
is that the accused being a servant was 
entrusted with’ this Rs. 115-7-Qand that be 
retained the money in his possession for 
more than a year. No evidence has been 
put forward pointing to a distinct act 
or acts of criminal breach of trust in 
respect of this money. In fact it was con- 
tended on behalf of the prosecution that 
there was no necessity for the prosecution 
to prove the actual mode of criminal breach 
of trust or criminal misappropriation, and 
in support of this contention they put forward 


the case of Emperor v. Kadir Baksh (1). 


The case, however, put forward differs in 
one very marked respect from the case before 
me. Kadir Bakhsh was a peon entrusted 

a 8 Ind. Cus, 687; 8 A. L. J, 88; 33 A. 249; 11 Or. 
L. 
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with summonses to witnesses and with diet 
money per witness. He returned the sum- 
monses unserved but not the money. Now 
the course of procedure for peons entrusted 
with .the serving of summonses is laid down 
by definite rules which are well- known, 
There is a rule definitely saying that a 
peon of this kind returning summonses un- 
served must deposit with a nazr the money 
which he received for this purpose and which 
has not been paid out. The learned Judges who 
decided the case of Emperor vy. Kadir 
Baksh (1) rely in their judgment upon the 
provisions of section 114 of the Indian Evi- 
dence Act. It is true that a Court may presume 


` the existence of a fact which it thinks likely 


to have happened, regard being had to the 
common course of natural events, human 
conduct, and public and private business, 
in their relation to the facts of the particular 
case. Its terms are very wide and as re- 
gards private business one cannot omit from 
consideration what is known to be too often 
the practice regarding moneys received on 
account of a private firm. In the present 
case the estate is a private estate. No 
attempt has been made on the part of the 
prosecution to provethat any rule of the 
estate, or any contract, express or implied, 
lay between the estate and Mathura’ Prasad 
regarding the time and the manrer in which 
all such moneys were to be deposited. It is. 
easy to say that they should be deposited with- 
out delay, but that must be a matter of 
proof as much as any other matter of 
fact in the case. Retention of moneys for 
fifteen months after receipt undoubtedly raises 
a very serious doubt of bona fides against 
an accused, but the mere retention is 
not conclusive proof of criminal misap- 
propriation or criminal breach of trust. In 
the present case it is alleged that there 
wers moneys due to Mathura Prasad, and: 
there is evidence that something ` like 
Rs. 300 had been paid to him at any rate one: 
month before the deposit of this Rs. 115 
to re-pay the moneys due. This matter 
should have been more worked out by the pro- 
secution, and it ought to have been shown how , 
long these moneys had been due to him; 
Unfortunately there is nothing on the record ` 
to show whether these debts due to him 
were of long standing or merely of yesterday.’ 
The accused from the very first opened his 
hand and said “I was paying the money 
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in within four months, but the treasury 
refused to take it on the ground that it 
had received orders from the manager not 
to receive moneys of the Chilonda Estate.” 
The prosecution knew what they had exactly 
to prove, that the witnesses whom they put 
forward should depose to the procedure in 
this private estate regarding the time when 
moneys had to be deposited. They could with- 
out any difficulty have sent for the manager 
Gaya Prasad and put him into the witness- 
box and definitely ascertained whether he ad- 
mitted or denied such orders having been 
issued. It is quite within the bonds of pos- 
sibility that if Gaya Prasad were sent for 
now and examined as a witness in the case, he 
might on oath affirm that there were such 
orders in existence and why they had been 
issued- There is nothing on tbe record 
on which beyond probability a Court should 
infer that no such orders had ever been 
given and that there were no reasons for 
issuing such orders. Again, there was more 
than one opportunity in which the prose- 
cution might have asked-the witnesses pro- 
duced by them on these points which 
must have been well known. But no such 
question was asked. It is a matter of 
experience which cannot be overlooked that 
procedure regarding deposit of moneys and 
dealing with moneys in private firms is often 
very lax and loose, 
Gaya Prasad’s evidence was to be believed 
could only be arrived at when his evidence 
were on the record and was open to con- 
sideration. He was not sent for in the 
present case, and it is contended that it 
was not for the prosecution to produce him 
but it was for the accused to have called 
him in defence, I bave carefully considered 
this point. Looking to the present case 
where there is no evidence before me that 
the accused disposed of this money or at- 
tempted to dispose of ib in some way other 
than that in which he was bound to do, 
the burden, in my opinion, still rested upon 
the prosecution to place before the Court 
beyond reasonable doubt that the evidence 
was sufficient to be conclusive proof that 
criminal breach of trust had been com- 
mitted. As I said at the beginning of 
this judgment, the prosecution relied upon 
the bare retention which has been 
challenged by the dafence, the latter having 
given a certain amount of evidence to show 


a) 


INDIAN OASES, 


Of course whether 


305 


that the retention was not for sixteen months 
as alleged by the prosecution, coupled with 
the weakness of the explanation given by 
the accused. I think there is room for 
doubt, and the accused must be given the 
benefit of that doubt, I accordingly set aside 
the conviction and sentence. The fine, if 
paid, will be refunded, The bail-bond ia 
discharged. 
Conviction set aside, 


PUNJAB CHIEF COURT. 
Criminal Revision Oass No, 232 or 1917, 
May 28, 1917. 

Present:—Mr. Justice Chevis. 
MEWA SING H—Convior—ApPELLANT 
VETESUS 
EMPHROR—Respronpent. 

Penal Code (Act XLV of 1860), s. 467—~Burglary— 
Accused found along with others in possession of stolen 
property — Benefit of doubt. 

The accused was charged with an offence under 
section 457, Indian Penal Code. The evidence ghowed 
that two burglaries were committed in village B., that 
tracks of four men were followed from a place near the 
village, but later on they changed into the tracks of a 
mare and twomen. A short distance farther on the 
mare’s tracks went off in one direction and the men’s 
tracks were followed to village D., when the accused 
was arrested along with certain others in possession 
of certain bundles which were found to contain the 
stolen property: 

Held, thatthe mere fact that the accused was with 
the party in village D. did not prove that he was one 
of the burglarsand that the case against him bein 
doubtful he was entitled to an acquittal. [p. 306, col. 2. | 

Appeal from the order of the Additional 
Sessions Judge, Sialkot (at Gujranwala), 
dated the 17th February 1917, convicting the 
appellant. 

Mr. Zafrulla Khan and Mian Muhammad 


Sharif, for the Appellant. 


JUDGMENT.— This judgment will cover 
the connected appeal of Juman (Criminal 
Appeal No. 382 of 1917) who with Mewa 
Singh has been convicted in this case under 
section 457. By reason of previous conyic- 
tions, Jnman has been sentenced to ten 
years’ rigoroug imprisonment and Police 
surveillance after release. Mewa has been 
sentenced to one year’s imprisonment as it is 
his first conviction. 

The evidence clearly proves that two 
burglaries were committed ohe night in 
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Bhond village, and jewelry was stolen from 
one house and olothes, ghee, ete., from the 
other: The tracking party followed the 
tracks: of four men from a place near the 
village where some half eaten melons and an 
earthen pot were lying. Later on the tracks 
altered to the trasks of a mare and two men. 
Later on the mare’s tracks went off in one 
direction, and the party followed the foot 
tracks to Dhoda village, where some men 
were found seated in a garden, with some 
bundles. The tracking party, having got 
assistance, captured Buta Singh and Sardara, 
and (according to the evidence) Mewa Singh 
also, and Hari Singh went off to the thana 
and brought back the Police, but before the 
Police arrived Mewa Singh had escaped. In 
the bundles the Police found property which 
was identified as part of that stolen in the 
burglaries. 


Buta Singh and Sardara were tried and 
convicted. Now Juman and Mewa Singh 
have been also tried and convicted, and both 
have appealed. 

Juman was not found in the garden by the 
tracking party, but there is ample evidence 
that he had been in Dhoda village that 
morning. If he and Mewa Singh as well 
as Buta Singh and Sardara were all concern- 
ed in the burglaries, then it must have been 
their tracks which were traced from near 
Bhond village. But here I find a difficulty 
which the learned Sessions Judge seems to 
have overlooked, Aftera time the thieves 
got hold of a mare. Whether a fifth man 
brought the mare, or whether the mare had 
been left tethered somewhere is not clear, 
but the evidence of Kesar, Sansi (see ‘page 75), 
is that when the party passed him there 
were four menu, two riding, one of whom was 
Buta Singh, and two walking, one of whom 
was Juman. So apparently no fifth person 
had joined the party. Later on the mare 
leaves the party, and the trackers now follow 
the footsteps of three men into Dhoda 
village (see the evidence of Kheru, page 50 
of the Session’s record). So it appears that 
one of the four thieves went off elsewhere 
with the mare, and we have no evidence on 
the record, as far as I can discover, to show 
that the fourth man -ever entered Dhoda 
village. So we must not assume that of a 
party of four men in Dhoda all four were 
thieves. . 
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As regards Mewa Singh, the learned 
Sessions Judge has made a slip in saying 
that Kesar says he recognized Mewa Singh. 
Kesar says he recognized Buta Singh and 
Juman, but not the other two, Hari Singh 
says Kesar also named Mewa Singh, but this 
appears to be a bit of embroidery on Hari 
Singh’s part. a 

There is plenty of evidence to show that 
Mewa Singh was with Juman, Sardara and 
Buta Singh in Dhoda village, but the only 
witness who swears to having seen him 
with the others at any otter place is Roda, 
P. W. No. 8, who lives a mile from Bhond,. 
and says that the evening before the burglary 
Juman, Buta Singh and two others same to 
his well. He says it was one watch after 
nightfall, and if was a dark night, but he 


_professes to recognize Mewa Singh as one 


of the other two, though he had never seen 
him before. This is not at all convincing, 
As I have pointed out, ond of the four thieves 
went off with the mare, and so there is no 
proof that more than three of the four enter- 
ed Dhoda village. So the mere fact that 
Mewa was with the party in Dhoda is no 
proof that he was one of the burglars. He 
may have joined the other three in Dhoda 
village. No doubt he was caught in the 
garden, and was named in the first 
report. But of the three men caught he 
alone escaped before the Police arrived, and 
I fancy the Dodha men procured his escape 
because they knew he was innocent, Had 
the Dhoda men really interfered in force they 
sould presumably have secured the escape of 
Buta Singh and Sardara as well. 

I think the case as against Mewa Singh 
extremely doubtful and I shall accept his 
appeal. 

As to Juman there is, I eonsider, ample 
evidence that he was with the thieves both 
on the way to Dhoda village and also in the 
village, though he was lucky enough or 
shrewd enough not to be caught with the 
others in the garden. The defence evidence 
is worthless. I shall dismiss his appeal. 

The appeal of Mewa Singh I accept and 
reversing conviction and sentence I acquit 
him and order him to be released. 

Appeal accepted, 
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ALLAHABAD HIGH COURT. 
Ortminat (Government) Appeat No. 198 
or 1917. 

April 12, 1917, 
Present:—Justice Sir P, C. Banerji, Kt., and 
Mr. Justice Piggott. 
EMPHROR—Appricant 


VETSUS 


Mulla HASHIM ALI—Opposrre Parry. 

U, P. Municipalities Act (II of 1916), ss. 2 (2), 185, 
186~—“‘Building”’, meaning of—Notice under s. 86, whe- 
ther necessary before conviction under s. 185—Er ection 
of building after lapse of sanction—Prosecution. 

The issuing of a notice by the Board under the 
provisions of section 186 of the U. P. Municipalities 
Act is not a condition precedent to the institution 
of a prosecution under section 185. [p. 308, col. 2.] 

In a case in which a person allows a sanction by 
the Municipal Board to erect a building to lapse and 
then proceeds to set up the building without giving 
fresh notice or submitting any fresh application to 
the Municipal Board, a prosecution for an offence 
against the Actis a more appropriate remedy than 
an order for the demolition of the building. [p. 808, 
cols. 1 & 2.) 

A tin-roofed shed erected in front of a shop 
is a “shed” and also a “roofed structure” within 
the meaning of the definition of the word “building” 
in section 2, clause (2), of the Municipalities Act. [p. 
308, col. 1.] 


Criminal appeal by the Local Government 
against the acquittal order of the Special 
Magistrate, 2nd class, Lalitpur, dated the 
14th of December 1916. 

FACTS appear from the judgment. 

Mr. E. Ryves (Government Advocate), for 
the Crown.-——Notice under section 186 of 
the U. P. Municipalities Act is not a condition 
precedent to a prosecution under section 
185 of the Act. The powers conferred on 
the Board by these two sections are not 
interdependent. It is just possible that a 
building may be quite unobjectionable and 


still it may contravene the provisions of. 


section 185. I£ the view of the Magis- 
trate is upheld it is tantamount to holding 
that a Municipal Board cannot prosecute for 
a seemingly clear breach of the law without 
first giving & notice to demolish a building 
which may otherwise be unobjectionable. In 
this case the Board had given sanction for 
the erection of the shed in question but 
that sanction was allowed to lapse. The 
erection was made after one year without 
notice or any fresh application to the 
Board. 

Mr. Sital Prasad Ghose, for the Oppo- 
site Party, supported the judgment of the 
Magistrate and contended that the erection 
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of atin shed did not come within the de» 
finition of “building.” A tin shed erected in 
front of ashop wasa merely temporary shelter 
and not a permanent shed or roofed 
structure. 

Mr. E. Ryves was not called upon to reply. 


JUDGMENT.—This is an appeal which 
the Local Government have felt it their 
duty in the public interests to file against 
the order of a Special Magistrate sitting at 
Lalitpur, who has acquitted one Mulla 
Hashim Ali on a prosecution alleging 
against him an offence under section 185 of 
the Munisipalities Act (Local Act II of 
1916). The allegation against Hashim Ali 
was that he had erected a tin roofed shed 
in front of a certain shop, of which he 
was the tenant, within the limits of the 
Municipality of Lalitpur and that he had 
done this without obtaining the sanction 
of the Board. The case was defended upon 
various grounds in the Court below. It 
was suggested that as a matter of fact sanc. 
tion had been obtained by one Chanbe 
We 
have found it necessary to look into the 
evidence on this point. We think it 
is clear that on the 30th of July 1915, 
the: Municipal Board of Lalitpur 
passed a resolution which had the effect of 
sonveying to Chaube Chatarbhnuj their sano- 
tion to the erection of a shed of this descrip- 
tion on the locality in question. Under the 
Manicipalities Act itself, as well as under 
the bye-laws, such a sanction would remain 
in force for one year. The oase for the 
prosecution is that the building in question 
was erected after the expiration of one year, 
The accused endeavoured to prove that the 
erection had actually been commenced and 
completed on the 27th of July 1916, or just 
within one year. It has been necessary for 
us to examine the evidence on this point, 
but we agree with the learned Magistrate 
that the defence evidence is unreliable. The 
statement of the conservancy darogha is 
corroborated by one of his own subordinates 
and by the fact that he actually reported 
the construction of this building on the 6th 
of August 1916. It may be taken as a 
satisfactory proof that the shed had in fact 
been erected on the 5th of August 1916. It 
was also suggested in the Court below, as 
well as here, that the construction in ques- 
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tion was not a “building” within the defini- 
‘tion contained in section 2, clause (2) of the 
aforesaid Act We think there can be no 
doubt that it was a “shed” and also a 
“roofed structure,” within the meaning of 
that section. As a matter of fact Chaube 
Chatarbhuj had applied for sanction as 
already stated, but the sanction had 
lapsed. So far .everything we have said 
is in agreement with the view taken 
by the learned Magistrate. The reason why 
the trial in that Court ended in an acquittal 
is that the learned Magistrate felt himself 
troubled by a curious question of law. He 
refers to the provisions of section 186 of the 
Municipalities Act, according to which the 
Board “may at any time,” in a case like 
the present, by issuing a written notice, re- 
quire any person in the position of Hashim 
Ali to demolish a building set up by him 
without the sanction of the Board, or in 
contravention of the terms of such sanction 
granted to him. The learned Magistrate 
has taken the view that, by reason of these 
provisions, it was absolutely necessary for 
the Municipal Board to issue a notice re- 
quiring Hashim Alito demolish this build- 
ing before they prosecuted him for having 
erected it. There is really nothing in the 
terms of sections 1£5 and 1&6 of the Munici- 
palities Act to support this view. The 
powers conferred on the Board by these 
two sections are intended to be used in the 
alternative, according as the necessities of 
a particular case may require. A building 
may be quite unobjectionable in its nature 
and yet its erection without the previous 
sanction of the Board may bean offence 
against the law. To hold that a Munivipal 
Board cannot vindicate its authority against 
such a breach of the law, without first 
ordering the demolition of an otherwise un- 
objectionable building, is to placea forced 
and illiberal construction on the Statuté and 
would lead to consequences not desirable in 
the public interests. In the present case, 
" for instance, the Municipal Board had shown 
that it was ready to sanction the erection 
of a shed on the locality in question, and 
had actually granted sanction for the pur- 
pose, but there had been a contravention of 
the law on the part of Hashim Ali, in that 
he had allowed that sanction to lapse and 
then proceeded to set up this shed without 
giving fresh notice or submitting any fresh 
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application to the Municipal Board. In such 
circumstances as this, a prosecution for an 
offence against the act was amore appro- 
priate remedy than an order for the demoli- 
tion of the building. Weare quite satisfied 
that the issuing of a notice by the Board 
under the provisions of section 186 of the 
Municipalities Act is not a condition pre- 
cedent to the institution of a prosecution 
under section 185. The reason given by 
the learned Magistrate, therefore, for ac- 
quitting the acoused in this case is unsatis- 
factory and his view of the law mistaken. 
We muat set aside the order of acquittal, 
and in lieu thereof we record the convic- 
tion of Mulla Hashim Alt foran offence 
under section 185 of the United Provinces 
Municipalities Act. We think that under the 
circumstance it would be quite sufficient for 
us to sentence him to pay a fine of Rs. 5 
(rupees five) and we order accordingly, 


Order set aside, 


PUNJAB CHIEF COURT. 
CRIMINAL Revision Case No, 1&51 or 1916. 
April 28, 1917. 

Present: —Mr. Justice -Chevis,. 

KAKU -—UO0MPLAINANT-— PRTITIONER 
VETSUS 


HARNAMAN alzas HARI DAS AND OTHERS 


-— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 145, 
scope of Order of ejectment, whether competent— Magis. 
trate, whether can decide claims to hold possession and 
reap crops— Irregularity-—Jurisdiction— Revision— Hi gh 
Court, power of interference of, 

The scope of section 145 of the Criminal Proce. 
dure Code is merely a determination of actual pos- 
session for the purpose of preventing a breach of 
the peace pending a decision on the merits ina 
civil dispute. [p. 809, col. 2 ] 

The section does not provide for eviction by the 
Magistrate or fora decision by him of any claims to 
a right to hold possession or to reap crops. [p. 309, 
col. 2. 


Clause (1) of section 145 is imperative with regard 
to the necessity of serving an order in writing on the 
parties. The mere omission to record such an order 

ives the Chief Court power to interfere in revision, 
p. 809, col. 2; p. 810, col. 1.] 

Where the proceedings under section 145 of the 
Criminal Procedure Code are irregular and the 
Magistrate has acted without jurisdiction, the Chief 
Court can interfere in revision. [p. 810, col, 2.) 
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Where the lands in question were attached to a dera 
and there being two rival claimants to the mahantship, 
each claiming to be in possession through his 
tenants, the Magistrate passed an order directing the 
men of one of the parties toleaveat oncə and not 
to re-enter or interfere with the crops under penalty 
of a prosecution under section 188, Indian PenalCode: 

Held, that the order was bad inasmuch as the 
Magistrate had neglected to come to any clear 
finding on the one point on which a decision was 
really necessary, the date of forcible possession, 
and had passed orders for which the section gave no 
authority whatever. [p. 810, col. 1.] 

Tt is not sufficient for a Magistrate to come to 
a general finding that certain fields are in the posses- 
sion of one party and certain others inthe possession 
of the other and that the latter has taken wrongful 
and forcible possession. The date of such forcible 
possession must be determined and unless there is a 
finding that the forcible possession occurred in the 
case of all the fields at the same time, there must be a 
finding as to the date of possession with regard to 
each field separately, [p. 810, col. 1.] 


Petition, under section 439 of the Crimi- 
nal Procedure Code, for revision of the order 
of the Magistrate, Ist class, Ludhiana, 
dated the 27th September 1916, ordering 
the petitioner to give up possession of the 
fields in dispute at once. 


Mr. Nanak Chand, Bakhshi Tek Chand and 
Munshi Abdul Haz, for the Petitioner. 

Mr. Nand Lal, for the Respondent. 

JUDGMENT,.—This judgment will cover 
the connected Revisions Nos. 1852 and 1853 
of 1916. 

In the first place I note that one of the 
respondents Sawan Singh has not been 
served, and has left the country on active 
service. He was, however, only holding a 
part of the land as a tenant at-will, and 
his tenancy having now terminated it is 
unnecessary to consider him as a party. 

These cases arise out of proceedings 
which purport to be under section 145, 
Criminal Procedure Code, 

The lands in question are attached to a 
dera in village Rayan. The late mahant 
died in May 1915, and Hari Das and Biram 
Das are rival claimants to the mahantship. As 
the Magistrate relates in his order of 81st 
August 1916, since the rabi of 1916 there 
has been trouble, onè set of men claiming 
to be in possession as tenants of Hari 
Das and another lot claiming to hold as 
tenants of Biram Das. The order of 3 st 
August 1916 deals with claims to standing 
crops, holding that claims by Biram Das’s 
tenants to crops are untenalle except those 
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of Daya Singh, Attar Singh and Partap 
Singh who are to get the crop of certain 
fileds. Bya later order dated 27th Septem- 
ber 1916, the Magistrate deals with the 
question of possession. Apparently the 
Magistrate found some fields in possession 
of one party and some in possession of the 
other. The Magistrate says: “Thesa cases 
should really be split up into the number 
of claimants for each separate piece of land, 
but this prosess would have taken a little 


time.” So the Magistrate treats the case as a 
whole, and decides it in favour of Hari 
Das’s followers, saying, if is obvious 


that Biram Das’s men, wherever they have 
gained actual possession, have done so by 
force.” So the Magistrate passes an order 
that Biiam Das’s men are to leave the 
fileds at cence and on no pretence to re- 
euter or interfere with the crops under 
penalty of prosecution under section 188, 
Indian Penal Code. r 

The Magistrate seems to me to have lost 
sight of the scope of the provisions of 
section 145, which briefly may be said to 
be merely a determination of actual posses- 
sion for the purposes of preventing a 
breach of the peace pending a decision on 
the merits of the civil dispute. 

The section first requires an order in 
writing by the Magistrate (see olause 1), 
which must be served on the parties (see 
clause 3). Then the Magistrate is required, 
without reference to the merits of the rival 
claims, to decide which party was in posses- 
sion at the date of the above order, though if 
he finds a party was forcibly and wrongfully 
dispossessed within two months next before 
sush date he may treat the party so dis- 
possessed as in possession at such date 
(see clause 4). Having so decided the 
Magistrate is to issue an order declaring 
such party tobe entitled to possession until 
evicted in due course of law, and for- 
bidding all disturbance of such possession 
until such eviction. 


Nowhere does the sestion provide for evie- 
tion by the Magistrate, or for decision by 
him of any claims toa right to hold pos- 
session or fo reap crops. 

In these cases no written order was 
ever passed under section 145 (1), though 
clause (1) is imperative on this point, I 
should not, however, haye thought it neceg: 
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sary to interfere on this ground alone, had 
I found that this was the only flaw in 
the proceedings, though I consider that the 
mere omission to record such an order gives 
me the power to interfere. But here I 
find that the Magistrate has neglected to 
come to any clear finding on the one point 
on which a decision is really required, and 
has instead passed orders for which the 
section gives no authority whatever. In 
such a case it is not sufficient to come to 
a general finding that certain fields are in 
possession of one party and certain fields 
in possession of the other and that the 
latter has taken wrongful and forsible 
possession. The date of such forcible pos- 
session must be determined, and unless 
there is a finding that the forcible posses- 
sion occurred in the case of all the fields 
at the same time, there must bea finding 
as to date of possession with regard to each 
field separately. For the possession as 
regards one field might date back to more 
than two months prior to institution of 
these proceedings, while the reverse might 
be the case with regard to another field. 
Nowhere does the section provide for evict- 
ment. So even if there had been a pro- 
per written order passed as required by 
clanse 1, and had the Magistrate found 
that Biram Das’s men had taken forcible 
possession within two months of that order, 
all that he could have done would be to 
pass an order declaring Hari Das’s men 
to be entitled to possession, and forbidding 
disturbance of possession of Hari Das’s 
men. The section does not provide for 
ejecting the party wrongfully in possession 
and for putting in the party who is 
declared to be entitled to possession. 


Nor does the section make any provision 
for the desision of any dispute as to 
standing crops [see Arju Mea v. Arman Mea 
(1).] All that the Magistrate has to do is 
to look to the fact of possession. He 
cannot usurp the functions of the Civil 
Courts, and determine any claims on the 
merits. 

So the Magistrate has erred both in 
passing an order for possession, and also 
jn passing an order as towho is entitled 
to crops. 


+ 
“(D 7. L. J, 869; 7 Cr. L. J. 336, 
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The first necessary thing is to pass a 
written order, as required by clause (1). 
This givəs a date on which to work. The 
next thing to do is to peruse the written 
statements, and take evidence as required 
by clause 4. The parties must be given 
due opportunity of producing evidence and 
all evidence produced must be recorded. 
This may in some cases involve time and 
trouble, but the provisions of the law are 
imperative. lt appears to me that though 
the Magistrate has in this ease taken a 
good deal of tronble, spending three even- 
ings on the spot, he has taken a wrong 
view of the procedure required. In one 
place he writes: “It was imperative that 
one party should be turned off the land 
Immediately to save further and more 
serious trouble.” Later on he writes: “In 
the present cases 1 have not thought it 
necessary to make any lengthy enquiry, 
as very recently the whole matter has been 
enquired into in detail.” AsI havealready 
said, section 145 does not provide for 
turning any body off from the land, And 
as to the matter of saving “further and 
more serious trouble”, the remedy in sugh 
cases is provided for by the second proviso 
to clause 4, which authorizes the Magistrate 
to attach the subject of dispute pending his 
decision. 

For the respondents itis urged that this 
Court has no poweratall to interfere with 
orders passed or purporting to be passed 
under section 145, and that evena High 
Court can only do so under its Charter powers 
[see Udai Bhan Partab Singh v. Ram Samajh 
(2) and Jhingai Singh v, Ram Partap (3)]. 
On this point the High Courts are not all 
agreed, but I prefer to follow the view 
which this Court has always taken, z.e., that 
where the proceedings are irregular and the 
Magistrate has acted without jurisdiction, this 
Court can interfere on revision. 


I accept these applications for revision and 
seb aside the orders of the Magistrate. This, 
of course, leaves it open to the Magistrate to 
take fresh proceedings if it should still be 
thought advisable to do so. It is to be 
hoped that if fresh proceedings are taken, 


(2) 37 Ind. Cas, 308; 3 O. L. J. 546; 19 O. 0. 136; 18 
Cr. L. J. 100. 

(3) 1 Ind. Cas. 762; 31 A. 150; 6 A. L. J, 113; 9 
Cr. L. J. 382, 
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the provisions of the section will be obsery- 
ed and that the magisterial action will be 
confined to those provisions. 

Rerrston allowed. 


BOMBAY HIGH COURT. 
URIMINAL APPLICATION yor Revision No, 353 
or 1916. 

January 5, 1917. 

Present:—Mr. Justice Batchelor and 
Mr. Justice Heaton 
RASUL GULAB KADIA — Accusen— 
APPLICANT 
versus 
EMPEROR— Opposite Parry. 

Bombay Prevention of Gambling Act (Bom. Act IV of 
1887), 88. 8, 6 (c)— Forfeiture, articles liable to, 

The second paragraph of section 8 of the Bombay 
Prevention of Gambling Act, 1887, refers back to 
-clause (c) of section 6 and the articles liable to 
seizure and forfeiture are limited to articles of value 
reasonably suspected to have been used or intended 
to have been used for the purposes of gaming and 
found within the premises. 

Criminal application for revision from 
the order of the Séssions Judge, Broach, 
confirming the conviction and sentence passed 
by the Sub-Divisional Magistrate, first class, 
Godhra. 

Mr. T. R. Desai, for the Accused. 

Mr. S. S. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT.—We think that the con- 
victing Magistrate's order directing the 
forfeiture of certain gold rings found on 
a water stand in this house cannot be sup- 
ported under the Act and must be set 
aside. 

The second paragraph of section 8 of the 
Bombay Prevention -of Gambling Act, 1887, 
clearly refers back to clause (c) of section 6, 
and the articles liable to seizure and 
forfeiture are limited to articles of value 
reasonably suspected fo have been used or 
intended to have been used for the purposes 
of gaming and found within the premises. 
Here there is no evidence onthe record to 
suggest the conclusion thatthe gold finger 
rings were used or intended to be used for 
the purpose of gaming. Indeed such evi- 
dence as there is points to another conclusion. 

The Rule must be made absolute, 


Rule made absolute, 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 686 or 1916. 
November 25, 1916. 

Present:—Mr. Justice Tudball. 
JAGESHAR RAI AND oraers— 
APPLICANTS , T R 
VETSUS 
EMPEROR—Oppositre Parry, 

Penal Code (Act XLV of 1860), ss. 147, 99—-Rioting 
—Private defence of property—Recourse to public 
authorities— Offence. 

J. R. lawfully and legally obtained possession of 
certain land and sowed certain crops onit. One B, 
K. in bad faith and dishonestly with a party of men 
went upon the land and commenced to cut the crops 
for the purpose of removing them or at least 
damaging them. Information of this was sent to J. 
R. and he in company with a band of men went 
straight to the spot to protect his property. A fight 
resulted in which very slight injuries were caused: 

Held, that J. R. and his party were not guilty of 
rioting, inasmuch as they were acting in the defence 
of their property, they did not use any more violence 
than was absolutely necessary for the protection of 
the property, and they had no time to have recourse 
to the protection of the public authorities. [p. 312, 


col. 1.] 
Queen-Hmpress v. Prag Dat, 20 A. 459; A. W.N. 


(1898) 117; 9 Ind, Dec. (xN. s.) 654, distinguished. 
Criminal revision against the order of the 
Sessions Judge, Gorakhpur, dated the 
29nd July 1916. 
Messrs. Satya Chandra Mukerji and Jang 
Bahadur Lal, for the Applicants. 
. Mr R. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.— The five applicants have 
been convicted of the offence of rioting by 
a Magistrate who sentenced them to terms 
of rigorous imprisonment and fines. On 
appeal the learned Sessions Judge maintained 
the convictions but set aside the sentences of 
imprisonment and replaced them by sentences 
of fines only. The applicants urge before 
this Court thaton the findings of fact at 
which both the Courts below have arrived, 
they were not guilty of the offence of rioting, 
but they acted, as they all along 
pleaded that they did act, in the exercise 
of the right of private defence and they 
had no time to have recourse to the protec- 
tion of the public authorities. The facts 
are simple. Jageshar Rai lawfully and 
legally obtained possession of certain land and 
he sowed on it certain crops, rabi of 1915-16. 
One Bal Kishen in bad faith and dishonestly 
with a party of men went upon the land 
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and commenced to cut the crops for the 
purpose of removing them or at least damag- 
ing them. Information of this was sent to 
Jageshar Rai, and he in company with a 
band of men went straight to the spot to 
protect his property. A fight resulted in 
which, however, very slight damage was done 
to anybody. It was on these facts that 
the learned Judge has upheld the convic- 
tion of rioting. It is clear to my mind 
that under the circumstances of this sase 
the convictions cannot be maintained, The 
very circumstances show that the applicants 
had no time to have recourse to the pro- 
tection of the public authorities. The learned 
Sessions Judge suggests that they had plenty 
of time to go on to the Police Station and 
to make a report of theft. It is true that 
‘they had ample time to do that, but that would 
have been of very little use so far as the 
protection of the property was concerned. 
The damage and loss would have been com- 
pleted before the Police could have arrived. 
The case cannot for a moment be compared 
to the reported case of Queen-Hmpress 
v. Prag Dat (1) and the other cases 
which are mentioned in that judgment. Fur- 
thermore, itis not a case in which the op- 
posite party were merely ploughing up the 
land and preparing it for sowing. In the 
latter case no damage is being done, and 
there is ample time to have recourse to the 
protection of the public authorities for the 
enforcement of their right. In the present 
case, property was actually being cut and 
damaged, If the applicants had gone to the 
Police Station and returned with Police help 
the damage would have been completed. 
They clearly did not use any’ more violence 
than was absolutely necessary for the pro- 
tection of the property. I, therefore, accept 
the application, set aside the convictions and 
sentences and direct that the fines, if paid, 
be refunded. 
Convictions quashed. 


(1) 20 A. 459; A. W. N. (1898) 117; 9 Ind. Dee. 
(x. s.) 654, 
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SIND JUDICIAL COMMISSIONER'S 

COURT, 
CriminaL Revision Appiication No. 139 

or 1916. 

November 23, 1916. 
Present:—-Mr, Pratt, J. C., and 
Mr. Hayward, A. J. C. 
GERIMAL son or HHMANMAL—Accusep 
——APPILIOANT 
VETSUG 


EMPEROR— OPPONENT. 

Criminal Procedure Code (Act F of 1898), ss, 234, 
235— Charges, misjoinder of—-Trial, legality of— 
Offences of same kind—JIforgery and giving false 
evidence —“Same transaction,” meaning of. 

Where an accused was charged at one trial with 
four offences, viz, of having abetted an unknown 
perscn to fix a false thumb impression purporting it 
to be of someone else on a summons issued by a 
Civil Court, and of swearing false affidavits in regard 
to such service on different dates: . 

Held, that the offences being more than three and 
being neither of the same kind, nor committed in 
the course of the same transaction, there was a mis- 
joinder of charges in contravention of the provisions 
of sections 234 and 285, Criminal Procedure Code, 
and that consequently the proceedings were illegaland 
should be quashed. [p. 318, cols. 1 & 2; p. 314, col, 1.] 

The expression “same transaction” in section 285 
of the Criminal Procedure Oode is not applicable to 
cases in which the offences are separated by distinct 
intervals of time or place and which require to be 
proved by distinct evidence. [p. 318, col. 2.] 

Application for revision ‘against the 
order of the Sessions Jadge, Sukkar. 

Mr. Laichand Hassomal, for the Applicants. 

Mr. E. Raymond (Public Prosecutor for 


Sind), for the Crown. 


JUDGMENT. 


Pratt, J. C.—-The accused has been tried 
for four offences in regard to the service 
of summons on two occasions on one Bungul 
the defendant, against whom he had 
filed a suit in the Court of Sub-Judge, 
Rohri. 

The first summons was alleged to have 
been served on the 2lst October 1914, 
and the charge against the accused was 
that he had abetted some unknown 
person to fix a false thumb impression 
purporting to be Bungul’s and thereby 
committed an offence of abetment of for- 
gery under sections 465 and 109; and 
that he swore a false affidavit in reg>rd 
to the service and thereby committed 
an offence under section 193, Indian Penal 
Code,’ The second summons was seryed on 
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the 22nd January 1915 and in respect of 
that service the prosecution alleged that 
the accused had committed abetment of 
forgery on that day and that subse- 
quently on the 30th March 1913, he swore 
a false affidavit as to its service. 

The Sessions Judge has acquitted the 
- accused in respect of the two offences in 
regard to the summons of October 1914, 
but has convicted the accused in regard 
to the two offences of forgery and false 
evidence in respect of the summons served 
in January 1915. 

The first objection raised by Mr. 
chand in this application is that the 
trial is bad as there has been a mis- 
joinder of charges in contravention of 
the provisions of section 234, Criminal 
Procedure Code. We think this objection 
must prevail. Under section 234 offences 
of the same kind up to three in number 
committed in the course of twelve months 
ean be charged in the same trial. But the 
offences of forgery and giving false evidence 
are not offences of the same kind and the 
number is more than three so that joinder 
of these offences in one trial is not justi- 
fied by that section. 


The Public Prosecutor refers to section 
935, Criminal Procedure Code, and contends 
that all the four offences were part of the 
same transaction cr that even if the offences 
in regard to the two summonses be regarded 
as two separate transactions, yet the joinder 
of charges for those separate transactions is 
good under section 234. 

We think it quite clear, however, that 
section £34 refers to offences and not 
transactions. It does not provide that all 
offences committed in a year in three 
different transactions may be tried in one 
trial. We agree on this point with the 
decision of the Madras High Court in 
the case of Kasi Viswanathan v. Hmpercr 
(1). 

Then as to the other ground of the 
Public Prosecutor’s argument, can it be 
said that these four offences all formed 
part of the same transaction? This is 
really a question of fact which was son- 
sidered at some length in the case of 


Lal- 


(1) 80 M. 328; 17 M. L. J. 141; 2 M, L, T, 177; 5 Or, 
b, J, 341, 
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Emperor v. Ghulam (2), The tests stated in 
that case were proximity of time and con- 
tinuity of purpose and action. There was a 
considerable interval of time, an interval of no 
less than three months, between the service of 
the twosummonses. Nor do we think it can 
be said thatthe act attributed to the accused 
in regard to the service of the second summons 
is in any way a continuation of the acts which 
he is alleged to have committed in regard to 
the service of the first summons. The false 
service and the false affidavit alleged in 
regard to the first summons seems to us to be 
a transaction complete in itself. Ifthe suit 
had not failed for want of prosecution, 
no further action on the part of the ac- 
cused in regard to service would have 
been necessary. It was only when the 
case was struck off that it became neces- 
sary for the aecused to embark on a 
similar line of conduct. This Ime of con- 
duct is similar to that which he had 
adopted in regard to the first service of the 
summons but it cannot be said to be a 
continuation of it, for the first summons 
had been accepted as served and there was 
nothing further left to be done in regard to 
it. 

We would also refer to the case of Queen- 
Empress v, Fakirapa (3), where it was said 
that the expression “same transaction” is 
not applicable to cases in which the offences 
are soparated by distinct intervals of time 
or place and which must be proved by 
distinct evidence. 

We are unable, therefore, to accept the 
contention that tkese four offences were com- 
mitted in the course of the same transaction 
and can be joined at one trial under section 
235, Criminal Procedure Code, That being 
so, the trial must be quashed for under the 
ruling of the Privy Council in the case of Sub- 
rahmania Ayyar v. King-Emperor (4) any such 
defect amounts to more than an irregularity. 

It only remains for consideration whether 
the case is one in which we should direct a 
new trial. Under the circumstances of the 
ease we do not think it necessary to adopt 
this course. The fact that the accused 
pointed out Bungul tothe bailiff on the 


(2) 1 S. L. R.7838; 8 Cr. L. J. 191. 

(3) 15 B. 491; 8 Ind. Dec. (x. s.) 383, 

(4) 25 M. 6l; 11 M. D, J. 233; 3 Bom. L. R. 540; 28 
1. A. 257; 5 0. W. N, 866; 2 Weir 271 (P. CO), 
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second occasion rests solely on the testimony 
of the bailiff himself. Then again as to the 
affidavit of the 830th, there are many dis- 
crepancies between the facts stated in the 
affidavit of the 830th March and the actual 
facts of the service on the 27th of January. 
It has been suggested that these discrepancies 
are due to mistakes made by the deponent, 
but ifthe deponent had a guilty intention he 
would have been overcautious to make his 
deposition agree with tbe facts. 

We accordingly reverse the conviction and 
sentence and make no order as to trial. 

HAYWARD, A. J. C.—I concur, There were 
more than three offences dealt with at the 
trial, namely, the four offences of abetment 
of forgery and false evidence in respect of 
the summons of October and again of 
abetment of forgery and false evidence in 
respect of the summons. of January. On 
this account also the trial could not be 
justified under the provisions of section 
234, Criminal Procedure Code. ‘There does 
not appear to be any authority for holding 
that the word “offences” used in that section 
was intended to include groups of offences 
forming part of the same transactions. 
The trial could not, therefore, in that view 
be justified either under section %85, Crimi- 
nal Procedure Code, nor does there seem 
sufficient ground for holding thatthe four 
offences formed part of one single trans- 
action. Whether they.did or not is a ques- 
tion of fact and that question in these 
particular circumstances ought, in my opinion, 
to be decided in the negative. The trial 
eonld not, therefore, in any view 0f the 
ease be justified under section 235, Crimi- 
nal Procedure Code. The result must, 
therefore, be that the conviction must be 
set aside. There isthe less regret for this 
conclusion as upon the merits there would 
not appear to me to be a particularly 
strong case. The only evidence in respect 
of the offence of abetment of forgery was 
that of the bailiff, and in respect of the 
offence of false evidence the evidence of 
the bailiff did not agree in material points 
with the statements in the  suspested 
affidavit of the accused. There would appear 
to me, therefore, to be no sufficient ground 
for ordering a re trial under the discretion 
yesied in ve under section 489 of the Crimi- 
nal Procedure Code. 

Conriction set aside, 
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ALLAHABAD HIGH COURT. 
CRIMINAL Appear No, 587 op 1916, 
November 17, 1916. 

Present: —Justice Sir George Knox, Kt. 
RANGPAL AND OTHERS— APPELLANTS 
VETSUS 


EMPEROR—Raesponvent. 

Criminal Procedure Code (Act V of 1898), 88. 54 
(1), 587—Arrest without warrant—Arrest without 
notifying substance of warrant—Omission, effect of— 
Penal Code (Act XLV of 1860), ss. 147, 149, 333. 

The omission to notify the person arrested of the 
order for his arrest is an irregularity covered by 
ai 587 of the Criminal Procedure Code. fp. 215, 
col, 2. 

ae writing out of a warrant or an order for arrest- 
when the person to be arrested comes within the first 
clause of section 54 of the Criminal Procedure Code, 
is a superfluous act but cannot be considered illegal. 
[p. 3.5, col. 1.5 

Criminal appeal from an order of the 
Sessions Judge, Ghazipur, dated the 14th 
July 19.6. 

Mr. M. L. Agarwala, for the Appellants. 

Mr. L. M. Banerji (Government Pleader), 
for the Crown. : 

JUDGMENT. -This appeal is presented 
by nine persons who have been convicted of 
offences under section 147 and section 333 
read with section 149, Indian Penal Code; for 
the offence of riot, they have each of them 
been sentenced to three months’ rigorous 
imprisonment, and for the offence under 
section 333 read with section-i49, Indian 
Penal Code, they have been sentenced each of 
them to two years’ rigorous imprisonment. 
The sentences are by the order to run con- 
currently. The facts found by the learned 
Sessions Judge with the concurrence of the 
assessors are as follows:—Two persons Raj 
Man and Bisheshar for whosearrest warrants 
were out were arrested by the Police and 
were on their way to the Police Station. 
Saran, one of he convict appellants, raised an 
alarm to the effect that his sons were being 
removed by the Police and called for a rescue 
party. Some 50 people more or less as- 
sembled armed with lathis and surrounded the 
Police. Under Saran’s directions an assault 
was committed upon the Police, a party 
consisting of a natb darogka, constables and 
chowkidars. Raj Man and Bisheshar got 
released. They also began to use lathds. 
The learned Judge says that there is no doubt 
about the identification of the nine accused. 
before him as persons who took part in this 
riot and rescue. The Police received a number 
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of injuries and one constable received grievous 
hurt as his thumb was broken. A good deal 
of time was taken up in arguing the question 
whether the arrest in the present case was a 
legal or illegal arrest. It was contended 
“thatit was an illegal arrest, inasmuch as 
(1) the warrants or orders for arrest were 
illegal, (2) the subatance of the warrants or 
orders was not notified to the persons arrested 
before they were arrested or atthe time of 
their arrest, (3) that in consequence of these 
irregularities the Police cannot be held to 
have been assaulted while in execution of 
their duty as Police Officers. None of these 
pleas appear to me to be entitled to weight. 
The orders for arrest haye been read over 
to me. They were within the power of the 
officer who gave them. He was not, it is true, 
an officer in charge of the Police Station, but 
he wasan officer superior in rank and had 
the same powers as the officer in charge of 
the Police Station. Inthe present case one 
may go further and question whether there 
was any necessity for any order. The 
persons arrested came within the first clause 
of section 54, Oriminal Procedure Code, and 
they might bave been arrested without an 
order from the Magistrate and without a war- 
rant. The writing outof a warrant or an order 
for arrest was asuperfinous act, and because it 
was a superfinous act, if cannot be considered 
to be illegal. Some argument was addressed 
to me to the effect that the prosecution had 
not proved tbat the injury to Ram Lachman 
Singh was an injury caused at the time of the 
assavlt upon the Police and in furtherance of 
the common object of the unlawful assembly, 
which was the rescue of the two men Raj Man 
and Bisheshar. So faras 1 know, and no 
evidence to the contrary has been read to 
me, there was no separate assault other than 
the assault which I have set out as committed 
upon the Police. It was a fair inference for 
the learned Sessions Judge to draw in the 
absence of such evidence that the injury was 
caused in the souffle which then took place. 
If the intention of the defence was to make 
an interval of time and to raise a doubt 
whether the injury might not have been 
caused before such intervalor after such 
interval, they should have drawn attention to 
the fact in cross-examination. I have heard 
no cross-examination pointing to that result. 

There is a plea taken to the effect that the 
order for arrest was not shown to Raj Man 
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and Bisheshar which in the course of the 
argument whittled down to the plea that the 
substance of the order was not notified to 
those two men, Evenif it were not notified, I 
am not prepared to hold thatthat was an omis- 
sion which could not be covered by section 537 
of the Code of Criminal Procedure. I looked 
and asked when this point was first raised 
in order to arrive at a decision I was 
referred to nothing earlier than the Sessions 
trial. 1 examined, however, the statements 
made by the accused hefore the Committing 
Magistrate, and in none of those statements 
did I find any question raised on this 
point. 


The pleas 5, 6, and 7 were not directly 
argued before me, and uo particular stress 
was laid upon them, 


There was a plea that section 333, Indian 
Penal Code, has no application and that the 
offence came under section 334, Indian Penal 
Code. Section 334 is in no way applicable. 
There was no grave and sudden provocation 
within the meaning of that expression. 


Now comes the question of sentence. 
What are the facts? A village of Ahirs, 
and the Abirs deliberately attacked a large 
body of Police who were carrying ont 
their duty as public servants. lt was a 
grave offence upon the Jaw, and I agree 
with the learned Sessions Judge that it 
ealled for sentence. Possibly the sentence 
might have been altered with advantage 
in the direction of strong security for 
keeping the peace; but that was not done, 
and I leave that alone. I take the sen- 
tences as they stand, and 1 think they 
are not one whit too severe under the 
circumstances of the case. The appeals are 
dismissed. 


Appeal dismissed, 
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In re WAREDOON COWASJI PARBHU, 


BOMBAY HIGH COURT. 
ÜRIMINAL APPLICATION FOR Revision No, 358 
or 1916. 

February 14, 1917. 
Present: — Mr., Justice Batchelor and 
Mr, Justice Shah. 

In re FAREDOON COWASJI PARBHU 

~~ APPLICANTS 

Criminal Procedure Code (Act V of 1898), e. 439— 
Acquittal, petition against—Revision—High Court, 
power of interference of—Jurisdiction. 

A High Court has jurisdiction to interfere on 
revision with an acquittal, but it should exercise 
this jurisdiction sparingly, and only where it is 
urgently demanded in the interests of public justice. 
[p. 816, col. 2.] 


Faujdar Thakur v, Kasi Choudhuri, 27 Ind, Oas. 
186; 42 C. 612; 19 C. W. N. 184; 21 C, L. J. 68; 16 Cr, 
L. J. 122, relied upon. 


By a long established practice of the Bombay High 
Court, revisional applications against orders of 
acquittal are not entertained from private petitioners 
except on some very broad ground of the exceptional 
requirements of public justice. [p, 816, col. 2.} 


Criminal application for revision from an 
order of acquittal passed by the Acting Chief 
Presidency Magistrate, Bombay, in Case 
No. 47815 of 1916. 

Mr. Setalvad, for the Appellants. 

Mr. Jinnah, for the Opponents, 

JUDGMENT. 

BATCAELOR, J.—The present petitioners 
have applied to this Court in revision against 
an order made by the learned Chief Presi- 


densy Magistrate acquitting the opponents, 


who in the Mazgistrate’s Court had been 
charged by the petitioners with infringement 
of the petitioners’ copyright in certain calen- 
dars under section 7 of the Copyright Act, 
IIL of 1914. The sole ground upon which 
the learned Magistrate has acquitted the 
opponents is that there was no copyright 
in the calendars in question, because these 
calendars had not been registered under Act 
XX of 1247. Itis contended by Mr. Setalvad 
that that view of the learned Magistrate 
was erroneous inlaw. For the purpose of 
the present argument I will assume that the 
learned Conunsel’s position upon this point is 
indisputable. Upor that assumption we have 
still to consider whether this Court in the 
proper exercise of its discretion ought to 
interfere with this order of acquittal. 
Under tlee law the sole power of appealing 
against acquitta's is yested in the Government, 
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Substantialiy this petition does not materially 
differ froma petition of appeal against an 
acquittal. By the long established practice 
of this Court revisional applications against 
orders of acquittal are not entertained from 
private petitioners, except it be on some very 
broad ground of the exceptional requirements 
of publisa justice. This rule of practice rests 
on public grounds of great importance,ard so far 
as can be discovered, has never been departed 
from by this Court except in two isolated 
cases; both those cases were cases where the 
applicant in revision was not a private 
individual but a Municipality, 7.¢., a public 
body, so that the Court cannot be said to 
have broken in upon the principle of dis- 
couraging attempts by private persons to 
obtain the reversal of orders” of acquittal. 
The whole question of the High Conurt’s 
interference in revision with orders of 
acquittal was recently considered by the, 
Calcutta High Court in faujdar Thakur v. 
Kasi Choudhuri (1), where the practice of 
all the High Courts was passed in review by 
Sir Lawrence Jenkins, ©. J. There was a 
difference of opinion between the two Judges 
who af first heard the application, but 
ultimately Sir Lawrence Jenkins’s view 
prevailed. The learned Chief Justice, after 
considering the history of the decisions upon 
this point, concluded by saying:— 


“As I have already indicated, 1 am not 
prepared to say the Court has no jarisdiction 
to interfere on revision with an acquittal, 
but [ hold it should ordinarily exercise this 
jurisdiction sparingly, and only where it is 
urgently demanded in the interests of public 
justice. This view does not leave an aggriev- 
ed complainant without remedy:it would 
always be open to him to movethe Govern- 
ment to appeal under section 417, and this 
appears to me the course that should be 
followed.” 

Iam of opinion that this pronouncement 
of the Chief Justice should be followed, as 
correctly interpreting both the provisions 
of the law and the established practice of 
this Court. In the case before us if this 
principle is to be applied, it is clear that the 
petition must be rejected, for there is no 
matter of general public importance involved, 


(1) 27 Ind, Cas, 186; 420. 612; 19 O. W. N. 184; 21 
O, L, J. 53; 16 Cr. L, dJ, 122. 
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nor are the interests of public justice closely 
concerned. Moreover, the petitioners, if they 
have suffered any wrong by the acts of the 
opponents, have their opportunity of obtain- 
ing full redress in the Civil Courts. 

The Rule must be discharged. 

Saan, J.—Il agree. 

Rule discharged, 





ALLAHABAD HIGH COURT, 
CRIMINAL Rersrence No. 104 or 1917. 
February 15, 1917. 
Present: — Justice Sir P. C. Banerji, Kr. 
EMPEROR— APPLICANT 

versus 


MUHAMMAD YUSUF - Opeosire Parry. 

U. P. Municipalities Act (11 ef 1916), ss. 209, 210— 
“Structure”, meaning of—Fixing portable plank over 
public drain, whether sti ucture — Offence, 

The word “structure”, as used in section 209 of the 
U. P. Municipalities Act, means a stracture of a 
permanent character. Therefore, the fixing of a 
portable plank over a public drain cannot be deemed 
to be the erection of a structure within the meaning 
of that section, and does not amount to an offence 
under section 210 of the Act. 

Kamta Nath v. Municipal Board of Allahabad, 28 A, 
199; A. W. N. (1905) 262; 2 A. L. J. 676; 2 Cr. L.J, 
7938, followed. 


Criminal reference made by the Sessions 
Judge, Saharanpur, dated the 19th January 
1917. 

JUDGMENT.—Mnuhbammad Yusuf, the 
accused in this case, and Janki Das, the 
accused in the connected case No. 106 of 
1917, have been convicted under section 210 
of Act II of 1916, the United Provinces 
Municipalities Act, and each of them has 
been sentenced to a small fine. The two cases 
have been submitted by the learned Sessions 
Judge with the recommendation that the 
. convictions and sentences should be set aside. 
Muhammad Yusuf and Janki Das own shops 
abuttingona public road within the Municipal 
limits of Dehra Dun. There is a drain in front 
of their shops which was apparently built at 
their expense. The drain is at the edge of the 
public road. Culverts bave been built over 
the drain but the present dispute does not 
relate to the culverts. The charge against 
Muhammad Yusaf was that he had placed 
wocden planks in front of his shop support- 
ing them by the culverts on one side and at in 
canister onthe other. Janki Das was pro- 
secuted for putting planks over the space 
between two culverts, so as to cover the drain. 
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The learned Sessious Judge finds “in both 
cases the erections, if they can be so denomi- 
pated, are temporary ones. Neither the 
planks nor Muhammad Yusaf’s canister are 
fixtures; all are placed in sites in the morn- 
ings and removed when the shops are closed 
in the evenings. Presumably they can be 
and are also removed if and when it is desir- 
ed to clean the drain, if it is necessary to 
remove them in order to perform this opera- 
tion.” Section 210 of the United Provinces 
Municipalities Act provides that any person 
erecting or re-erecting any such projection cr 
structure as is referred to in section 209 
without the permission thereby required or in 
contravention of any permission given there- 
nnder shall be liable on conviction to a fine 
which may extend to two hundred and fifty 
rupees. Clause (b) of sub-section (1) to 
section 209, which is the clause applicable to 
the present case, refers “to the erection or re~ 
erection of any projection or structure so as to 
overhang, project into, or encroach on cr 
over a drain in a street.” There is no ques- 
tion of projection in this case. The ques- 
tion is whether the accused had “erected” 
any structure encroacbing over a drain in a 
street. The learned Sessions Judge is of 
opinion that a structure referred to in sec- 
tion 209 must mean a structure of a perma- 
nent nature. It seems to me that the view 
The 
use of the words “erect or re-erect” which 
precede the word “structure”? indicates a 
structure of a permanent nature. The word 
“structure” is not defined in the Act, but the use 
of the word “erect” shows, as was observed in 
the case of Kamia Nath v, Municipal 
Board of Allahabad (1), that what was meant 
was something of the nature of a permanent 
structure. It does not seem to me that in 
enacting section 209 the Legislature intended 
to place any other meaning on the word 
erect” than that held in the ease to which 
I have referred. In this view the fixing of 
a portable plank cannot be deemed to be the 
erection of a structure within the meaning of 
section 209 of the Act. The conviction of the 
accused was, therefore, in my opinion, illegal. 
I accordingly set it aside and direct that the 
fine imposed on the accused, if paid, be refund- 
ed. 


Conviction quashed. 
(1) 28 A. 199; A. W. N. (1905) 262; 2A. L. J, 676; 
2 Cr. L. J, 798. 
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NIBARAN CHANDRA CHATTERJSI V. EMPEROR. 


PATNA HIGH COURT. 
CRIMINAL MISOELLANEOUS Revision No, 22 
or 1917, 

May 1, 1917. 

Present:~Mr, Justice Chapman and 
Mr. Justice Atkinson. 
NIBARAN CHANDRA CHATTERJI— 
APPLICANT 
versus 

EMPEROR—Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer of case-~—Altercation between Judge and Counsel, 
whether ground for transfer—Judge and Counsel, 


respective obligations of- -Cross-examination—Court, 
interference by, 


It is for the High Court, exercising its jurisdiction 
under section 526 of the Criminal Procedure Code 
to transfer a case from one Court to another, to 
satisfy itself that on the facts disclosed there is a 
reasonable apprehension that the accused may be 
prejudiced and not havea fair trial. [p. 320, col. I.] 

Dupeyron v. Driver, 23 O. 495; 12 Ind. Dec. (N. 8) 
329: Legal Remembrancer v. Bhairab Chandra Chucker- 
butty, 25 C. 727 at 738; 20. W. N, 65;13 Ind. Dec. 
(x. s.) 476 and Kali Charan Ghose v. Emperor, 83 C. 
1183 at p. 1189; 3 C. L. J. 637; 10 C. W. N. 793; 3 Cr. 
L. J. 477, disapproved, 

Juggan v. Emperor, 22 Ind. Cas. 996; 36 A. 239; 15 
Cr. L. J. 212; 12 A. L. J. 899, approved. 

A quarrel orunpleasantness between the Judge 
and the Counsel for the accused is no ground for the 
transfer of a case under section 526 of the Oriminal 
Procedure Code. [p. 319, col. 1.] 

It is for the Judge, when he sees that a Counsel is 
harassing or browbeating a witness unduly or 
trying to suppress his answers, to intervene and 
protect the witness in the interest of justice. [p. 321, 
col. 1. J 

Obligations of the Bench and the Bar and to each 
other discussed. [p. 319, col. 1.] 

Criminal miscellaneous revision from the 
order of the District Judge, Gaya. 

Messrs. Hasan Imam, Hart Bushan Mukerji 
and Gour Chandra Pal, for the Appellant. 

The Government Advocate, for the Crown, 


JUDGMENT. 


Arxinson, J.—This is an application for 
the transfer of this case from the Court of 
the Sessions Judge of Gaya to some other 
Sessions Court within the Province. 

The acoused has been charged with 
offences under sections 161 and 165 of the 
Indian Penal Code. The charge is. in 
respect of receiving illegal gratification. In 
the first instance the acaused was proceeded 
against at Ranchi. He formerly occupied the 
position of Superintendent of the Office of the 
Inspecfor-General of. Civil Hospitals for 
Bihar and Orissa. At Ranchi, the proceed- 
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ings advanced up toa certain stage. An 
application was then made to this Court for 
a transfer of the case from Ranchi to some 
other Court. Eventually the matter came 
up before the Chief Justice and Mr. Justice 
Sharfuddin, with the result that an order 
was made transferring the case, more or less 
by consent, to the Court of the Sessions 
Judge of Gaya. 

On the 10th of April, the learned Sessions 
Judge of Gaya had full seisin of the hearing 
of this case. The accused was represented 
by various leading legal gentlemen, but 
more particularly by the distinguished 
Advocate of this Court, Sir Ali Imam. On 
the 10th of April, it is alleged now for the 
first time, a remark was made by the Judge 
to Sir Ali Imam which caused some little 
unpleasantness; but inasmuch as this matter 
has not directly or indirectly been referred 
to in the petition before us, we will disregard 
16 entirely from our consideration. Matters 
proceeded and the learned Judge, in order to 
meet the request of the professional gentle- 
men on behalf of the accused, made » certain 
order that inasmuch as he would take evidence 
in respect of illegal gratification received 
by the accused outside the three charges that 
were preferred against him, Counsel for 
accused should have the opportunity of cross- 
examining witnesses three days after the 
examination-in-chief of each witness had 
concluded, in order that the legal advisers of 
the accused might not be ineonvenienced and 
have ample time to prepare materials for 
cross-examination; and as far as this arrange- 
ment was concerned the learned Judge 
appears to have treated the accused and 
his Counsel with every ccnsideration pos- 
sible, 

On the 16th April the cross-examination of 
Panna Lal by Sir Ali Imam commenced and 
at this stage an incident, which is much to be 
regretted, took place. The cross-examination 
continued for two whole days, and Sir Ali 
Imam endeavoured in the course of the cross- 
examination to get from this witness from 
whom his instructions were received with 
regard to the procuring of certain confidential 
reports. The witness claimed privilege and 
the learned Sessions Judge ruled that the 
witness was entitled to claim privilege 
and that he should not be called upon 
to answer the questions that were then 
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being put to him. Whereupon Sir Ali [mam 
is alleged to have said: “I will get it yet:” 
and the learned Judge seems to suggest in 
his note that thereafter Counsel set himself 
to extract from the witness in an indirect way 
answers to the questions for which privilege 
had been allowed by the learned Judge. The 
learned Judge styled the conduct of Sir 
Ali Imam in so doing as “improper”. I think 
that the learned Judge used the word 

“improper” ina wrong sense; and I do not 
think that the learned Judge could have 
intended to convey any personal insult to the 
learned Counsel or that his conduct was in 
any sense morally improper. I think, how- 
éver, that Judges should have great regard 
for the high position they occupy and to the 
~fact that they are the administrators of law 
and justice; and they should be very careful 
not to make wrong use of words or to offer 
discourtesy or insult to the professional 
gentlemen who appear before them. But 
in my opinion while the obligation on the 
part of the Judge towards the legal pro- 
fession is great, the obligations imposed 
on Counsel io their conduct towards the 
Bench is of equal importance. Counsel are 
members of an honourable profession and 
should recognize their responsibility and 
their duties towards the Court and to the 
public, and should endeayour by their 
conduct to prevent on all occasions unplea- 
santness; and should not by word or gesture 
provoke the Court or the Judge to offer 
discourtesy. If the Judge rules that a 
certain question should not be asked, a 
reasonable man actuated by a high serse of 
professional dignity ought to follow that 
ruling and act accordingly. If Counsel 
thinks that the ruling of the Judge is 
wrong, he has a remedy for having the 
Judge set right and no attenipt should 
be made which would be saleuiated to 
mislead orto provoke unpleasantness bet- 
ween the Judge and Counsel. Nobody 
regards more sincerely than I do the 
obligation which should guide the Court in 
its conduct towards the legal gentlemen who 
appear before it; and nobody has higher 
regard for the rights and traditions of the 
legal profession than I have; but it would be 
wrong to encourage the idea or create the 
impression that a quarrel or unpleasantness 
between Judge and Counsel should be 
allowed to form the basis for an application 
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for transfer. If a quarrel is provoked then 
the responsibility is upon those who do 
provoke tbe quarrel. As I bave indi- 
cated above, the learned Judge wrongly 
used the word “improper” in regard to 
the conduct of Sir Ali Imam. Sir Ali 
Imam is a distinguished member of the 
legal profession of 27 years’ standing and 
I cannot think that the learned Judge could 
have intended to convey that Sir Ali Imam 
was guilty of improper conduct in the 
strict technical sense. Nobody who knows 
Sir Alt Imam would suggest that he would 
be consciously guilty of conduct likely to 
provoke the displeasure of the Court. 
There has been in this case an unfortunate 
misunderstanding between the Judge and 
Counsel and I think no more. All that 
we are concerned with in this application, 
see whether in this case 
there is any indication upon which we could 
hold as reasonable men that the acoused 
will not get a fair trial at the hands of 
Mr. Foster. And we are also to consider 
in that aspect of the case whether a 


transfer should reasonably be given; and 
whether if the‘aceused is further tried 
by Mr. Foster the aceused will be 


prejudiced. Mr. Hassan Imam in concluding 
his address said that he felt sure that 
if the accused was further tried by Mr. 
Foster he would not get a fair or impartial 
trial. What we have to ascertain is whe- 
ther there is any foundation or reasonable 
cause for this assertion. This Court 
must be satisfied itself that if a transfer 
is not granted the prisoner may be pre- 
judiced, and not havea fair and impartial 
trial. In my opinion the law on this subject 
laid down by the Calcutta High Court is 
far too wide in its general terms, vide the 
cases reported as Dupeyron vw. Driver (1), 
Legal Remembrancer v. Bhairab Chandra 
Ghuckerbutty(2) and Kali Charan Ghose v, Em- 
peror (3). These cases seem to suggest that 
the right to a transfer is to be governed 
by what the accused thinks are his prospects 
of securing a fair trial, and not as to whe- 
ther prejudice exists or not in the mind of 


(1) 23 C. 495; 12 Ind. Dec. (N. 3.) 329. 

(2) 26 O. 727 at p. 783; 20. W. N. 65; 18 Ind, Dec. 
(N. 8.) 476. 

(8) 33 C. 1183 at p. 1189; 3 C. L. J. 637; 10 0. W, 
N, 793; 3 Cr. L. J. 477. 
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the Trial Court. I cannot follow that line of 
reasoning. It is for the High Court exercis- 
Ing its jurisdiction to transfer to satisfy 
itself that on the facts disclosed there is @ 
reasonable apprehension that the accused 
may be prejudiced and not have a fair 
trial. This was the law laid down by 
Mr, Justice Knox, in a case reported as 
Juggan v. Emperor (4), after a full and ex- 
haustive review of all the authorities and 
certainly it appears to be consonant with the 
general principles of law and the meaning 
and spirit of section 526 of the Criminal 
Procedure Code. Otherwise the discretion of 
the High Court would be fettered and 
controlled by the opinion of the accused. 


Mr. Foster made certain observations, 
whereupon Sic Ali Imam thought it 
incumbent on him to withdraw from the 
case and as Sir Ali Imam was leaving 
Court, Mr. Foster said: “If you take 
my rulings in a personal manner your 
absence will afford me great relief,’ It 
may have been rather indiscreet language 
to have made use of; but I do not think that 
the learned Judge intended to convey a 
personal insult to Sir Ali Imam; but 
certainly to my mind it does not afford 
reasonable ground for transferring the oase. 
Sir Ali Imam withdrew; but the accused 
had representing him, besides Sir Ali Imam, 
three Barristers and two Vakils, every one 
of whom also withdrew. I think the 
attitude and conduct of these gentlemen 
amounted to gross injustice towards their 
client. There had been no insult offered to 
the Bar in general in any way by the 
learned Judge. If the Bar as a whole had 
been insulted they would have been entitled 
to withdraw as a protest against the Judge’s 
conduct, But the incidents narrated in this 
matter were between the Judge and Sir 
Ali Imam, and had nothing whatever to 
do with the profession as a whole, There- 
fore, I think that the other gentlemen who 
appeared for the accused were bound to 
safeguard the interests of their client; and 
that they committed a serious breach of 
duty in leaving their client in a helpless 
condition without legal assistance. The 
unfortunate incident between the Judge and 
Sir Ali Imam appears to havetaken place 


(4) 22 Ind, Cas, 996; 36 A, 239: 15 Cr, L. J. 212; 12 
A. L. J. 399. 
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in the morning at 6 o’clock and was all 
over within 20 minutes. There is on the 
record a note by the learned Jadge of 
everything that took place from day to day— 
a very fulland ample record. The accused 
filed a petition on the 18th, asking that the 
case might be postponed for a week to 
enable him to engage fresh legal advisers 
for his defence; and it is noteworthy that 
nowhere in the petition filed on tbe 18th, 
nor in the two petitions filed on the 19th, 
is there any suggestion that the accused 
was being unfairly treated by the learned 
Judge. On the contrary, if the record of 
the 18th is correct the accused admitted 
that he had been fairly treated. After 
Counsel had withdrawn, the accused put in 
a petition fur the postponement of the 
case on the sole ground that his legal 
advisers having deserted him he wonld be 
obliged to engage and instract otber gentle- 
men. The Judge at first allowed an hour’s 
time—that of course was not safficient——to' 
engage and instrnct Counsel. The learned 
Judge recognised this and granted further 
time for a day, or rather 22 hours—from 11 
o'clock on the 18th to 9 o’slock the 
following morning. On the following 
morning the accused again appeared 
without any Legal Advisers and filed a 
petition praying for a further postponement 
for three days. Mr Foster said, ‘I can’t 
give you three days’ time—lI have witnesses 
here who are public servants and come from 
various districts and who have been kept here 
for their cross-examination for more than 
three days—I cannot delay the case further ~- 
my order is final? However, after further 
consideration the learned Judge gave the 
accused another day ig the hope that he 
would be able to engage some Vakil or 
Counsel, of whom there are several in Gaya, 
to defend him. The next day when the 
learned Judge proceeded to take up the 
case he received a telegram from Mr, Hasan 
Imam—Mr. Hasan Imam refers to the re- 
ference in the Judge’s record to the receipt 
of this telegram and says that the manner 
in which the learned Judge has recorded 
its receipt Ly him was intended to be a 
personal insult to him. I certainly think 
no such inference could be drawn from 
the entry inthe Judge’s record. The sugges- 
tion appears wholly without foundation, 
Mr. Hassan Imam’s motive in sending the 
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telegram could only have been to relieve 
Mr. Foster of considerable embarrassment and 
to warn the District Judge against taking 
any steps calculated to prejudice the accused. 
Upon receipt of Mr. Hassan Imam’s telegram 
the learned Judge wired to the Registrar 
(or to the District Magistrate) to ascertain 
what the exact position was; and by the 
post arrived Mr, Coutts letter informing 
him that this Court had been pleased to 
let notice issue to show cause why this case 
should not be transferred from the file of 
the District Judge of Gaya to the file of some 
other Court. 

In the petition for transfer it is stated 
that the learned Jadge should have granted 
the petitioner an adjournment for seven days, 
because under the circumstances if was justi- 
fiable to enable him to secure new legal 


advisers; and that the learned Judge’s 
refusal to give an adjournment clear- 
ly showed that the Judge was pre- 


judiced towards the accused and that he 
could not expect justice at his hands. 
This agrument seems to ba untenable. To 
countenance it would ba to reduce the 
administration of justice toa farce: In this 
connection if is right to observe that it 
was not the learned Judge who was unfair 
to the accused, but his own legal advisers 
who wholly abandoned him without any 
plea or justification. The Judge was bound 


to proseed with the case after a reasonable, 


opportunity was afforded to the accused to 
secure legal assistance; such opportunity was 
given to the accused but he failed to 
avail himself of it, though he was on 
bail and free to secure the services of some 
of the many legal practitioners in Gaya. 


A further ground for asking for a transfer 
is that the learned Sessions Judge interfered 
unnecessarily in the cross-examination of a 
eertain witness by the aceused’s Counsel, and 
‘thus showed himself not to be impartial. 

Now, itis for the Judge, when he sees that 
a Counsel is harassing or browbeating a 
witness unduly, or trying to supprass his 
answers, to intervene and protect the witness 
in the interest of justice. lu this case tho 
learned Judga says that he had to intervene 
because he thought that the witness was 


being unduly harassed and treated with un-` 


fairness. I have known of many worse 
quarrels than this botween Judge and Counsel, 
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but I have never known of a case where the 
fact of an altercation between the Bench and 
Counsei was put forward asa ground fora 
transfer. 


I do not think that, merely because there 
has been this unfortunate misunderstanding 
between the Judge and Counsel, we should, 
in the exercise of our discretion, transfer 
this case. dif we do so we might be creating 
an impression that every little misunder- 
standing, whether provoked or unprovoked, 
between Judge and Counsel would be a 
sufficient ground for transfer, although there 
would be uo ground for a reasonable ap- 
prehension that the accused would be pre- 
judiced. In this case I am convinced that 
no prejudice against the accused exists in the 
mind of the learned Judge; and I am satisfied 
that the accused has not got a reasonable ap 
prehension that he will not receive at the 
hands of Mr. Foster a fair or impartial trial. 

One more matter is of importance 
and if is referred to incidentally in the 
petition. Sir Ali Imam is alleged to have 
called Panna Lal a liar three times. 
Sir Ali Imam, through the petitioner, says 


‘that he merely put it to the witness that 


a certain statement made by the witness 
was false. The learned Judge, in the daily 
record of the proceedings, seems to have put 
a wrong construction upon the question put 
to the witness by Sir Ali Imam; and he 
seems to think that the Counsel called the 
witness a liar three times when he gave Sir 
Ali Imam a hostile auswer to a qaestion put. 
If, a3 the learned Jadge says, it was a 
fact that the Counsel called the witness a 
liar it would be clearly the duty of the 
Court to intervene; but we are inclined to 
think that the learned Judge was wrong in 
putting that interpretation on Sir Ali Imam’s 
observation. It would, in our opinion, be 
very regretable to think that a gentleman 
of the legal profession of Sir Ali Imam’s 
standing would calla witness in open Court 
a liar; and we decline to accept the state- 
mout that Sic Ali Imam called the witness 
Panna Lal a liar. We think that what 
Sir Ali lmam did ‘say was, “I put it to 
you that the statement made by you is 
untrue, that is, is not true, that it is false,” 
However, although we think that the unfor. 
tunate incident which took place between 
Sir Ali Imam and Mr. Foster is much to 
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be regretted, we cannot say that the learned 
Judge has done anything whick would lead 
us In apy way to bold that he has rendered 
himself incapable to proceed with the trial 
of this case and to discharge his duties 
fairly or impartially. Therefore, we feel that 
we must refuse this application. - 


CHapman, J.—I agree. Idesire to add one 
or two words upon the two points on which 
the application for transfer is based. In 
respect of the first ground, which concerns 
the unfortunate incident which arose from a 
question asked by Sir Ali Imam for the 
purpose of obtaining from the witness in- 
formation in respect of which the District 
Judge had previously allowed privilege, i 
have this to say: ‘that while there was 
reason for the District Judge to complain 
of the question it would have been better 
if hehad simply disallowed it, He should 
not have accused Sir Ali Imam. of impro- 
priety of conduct. Again, when he saw 
that strong feeling had been aroused, the 
learned Judge was indiscreet in utilising 
that occasion for finding fault with the 
manner in which the witness had been cross- 
examined by Sir Ali Imam on the previous 
day. In my opinion the Courts in this 
country should be more careful to show 
courtesy to Counsel who appear before them 
than Courts elsewhere. “The Courts have 
not had experieuce at the Bar and do not 
know the difficulties under which Counsel 
labour in conducting their cases and how 
. often faults are due merely to the earnestness 

‘of the Advocate in the interest of his client. 
I have noticed an occasional tendency in 
the Courts in this Province to be too ready 
‘to attribute impropriety of motive to Counsel. 
They sometimes fail to appreciate that an 
‘Advocate may be led in the heat of contest 
to indulge in conduct which he would not 
indulge in but for his zeal to safeguard 
‘the interests of his client. In any event 
judicial proceedings are better controlled by 
the exercise of dignity than by intemper- 
‘ance. So far as the refusal of the applica- 
tion for time is cancerned, I find it impossible 
to say that the refusal indicates any bias 
in the mind of the Judge. It might bave 
been better if the Judge had, as suggested, 
ullowed two days time at once, inasmuch as 
in the end the Judge was able to adjourn 
the trial for that period. But it is clear 


that there were special reasons for refus- 
ing to adjourn the case for too long a 
period. Inthe first place there were several 
public servants summoned as witnesses from 
various districts who had been detained in 
Gaya for cross-examination at the request 
of the Counsel for the accused, and in the 
second place the Sessions Judge’s calendar 
was full. In these circumstances the learn- 
ed Judge felt bound to refuse to adjourn 
the trial. Apart from the incident with 
Sir Ali Imam the record shows that the 
learned Judge throughout showed special 
consideration to the interests of the acous- 
ed. I am unable to hold that there was 
any ground for a reasonable apprehension 
in the mind of the accused that he was 
likely to be prejudiced by reason of a bias 
in the mind of the Judge. 


In these circumstances I agree that the 
application for transfer should be rejected. 
2 Application rejected. 


CALCUTTA HIGH COURT. 
Criminal Revision Case No. 1215 or 1916. 
February 5, 1917 
Present: — Mr. Justice: Teunon and Mr, Justice 
Chaudburi. 

February 19, 1917 
Present:——-Mr. Justice Chitty, 
AMRITA LAL BOSE AND OTHERS— 
ACCUSED-—-PETITIONERS 


VETSUS 
Tue CHAIRMAN or tue CORPORATION 


‘or CALCUTT A—OpposiTe Party. 

Calcutta Municipal Act (LIT B.C. of 1899), s. 561— 
Bye-laws framed under Act, Nos. 38, 85, interpretation 
of-—Persons guilty of breach of bye-law, whether puntsh- 
able separately. 

Per Curiam, (Teunon, J., dissenting.)--The breach of 
a bye-law of the Calcutta Corporation by several persons 
acting in concert is punishable under the Calcutta 
Municipal Actas a single offence, the individual 
offenders not being punishable separately. [p. 325, 
col. 1; p. 827, col. 2.] 

The joint proprietors of a theatre are “a person” for 
the purposes of Bye-law No. 85 of the Calcutta Cor- 
poration, framed ‘under the Calcutta Municipal Act. 
Therefore for a breach of the bye-law the proprietors 
are not liable to be fined separately or more than 
Rs. 20 in all. [p. 325, col. J; p. $27, col. 2.] 

When a theatrical performance is continued later 
than JAM. in violation of bye law No. 83 of the 
Calcutta Corporation, the Calcutta Municipal Act 
provides a punishment for the offence and not for the 
individual offenders. [p. 826, col. 1; p. 327, col. 2.) 
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Per Chitty, J—The provisions of the Indian Penal 
Code have no direct bearing on the question of the 
interpretation of a bye-law of the Calcutta 
Corporation. [p. 328, col. 1.] 

It will be ultra vires of the Calcutta Corporation to 
frame a bye-law under the Municipal Act providing 
Separate punishments for offenders jointly implicated 
TA breach of the bye-law. [p. 327, col. 2; p. 328, col. 


E. 

Per Teunon, J.—Under section 561 of the Calcutta 
Municipal Act a breach of a bye-law framed by the 
Calcutta Corporation makes the persons jointly guilty 
of the breach separately liable to be punished with 
a fine of Rs. 20 each. [p. 324, col. 1.] 


FACTS of the case appear from the fol- 
lowing judgments of Teunon and Chaudhuri, 
Trvunon, J.— In this case the three peti- 
tioners are the co-sharer owners, and mana- 
gers of a theatre known as the Star Theatre 
situate in Cornwallis Street in the town of 
Calcutta. 

On the night of 3rd September 1916 the 
performance at this theatre was continued 
beyond the hour l a. mM., the closing hour 
fixed by the bye-law framed by the Cor- 
poration under section 559, sub-section 52, 
of the Calcutta Municipal Act, 1899. The 
petitioners have, therefore, been convicted of 
a breach of one of the aforesaid bye-laws, 
namely, the 83rd and under the 85th bye- 
law they have been sentenced, the first 
petitioner to pay a fine of Rs. 20 and the 
he Ti Ərd petitioner each to paya fine of 

a. 10. l 


It. ig not disputed, on the contrary it is 
admitted, that the petitioners acting in 
concert committed the breach complained 
of, but on their behalf it is urged that 
under section 561 of the Act the breach 
of a bye-law is an offence single (or 
joint and indivisible) in its nature, and 
that there can, therefore, be but one penalty, 
a fine not exceeding .Rs. 20. In other 
words, it is contended that in so far as 
Bye-law No. 85 says that every person guilty 
of a breach may be punished with fine 
which may extend to Rs. 20, it has gone 
beyond section 561, which provides that it 
is the breach of.a bye-law that isor may 
be punishable with a fine of that amount 
and to that extent, therefore, the bye-law is 
ultra vires. 

In support of this contention the case 
of kew v. Olark (1), decided by Lord Mans- 


‘field in 1777, has been cited. I th 
(1) (1777) 2 Cowp. 610; 98 B. R. 1267, C S 


course of the argument we have also beer 
referred to the case of Orepps v. Durden 
(2), which seems to have no bearing on 
the question now at issue and also the 
case of Reg. v. Dean (3) and Reg. v. Inttle- 
child (4). 

Now in each of these cases it is to be 
observed that the joint offenders were 
severally punished,- and the. observations 
of the learned Judges touching offences in 
which, however many the persons concerned, 
only one penalty attaches, must be regard- 
ed as largely in the nature of obiter dicta. 

Two earlier cases, King v. Bleasdale (5) 
and Hardyman v. Whitaker (6), the latter 
cited in Rex v. Clark (1), appear to have 
been decided on the special wording of the 
Statute 12 Ann. c. 14, section 4. | < 

Whether the distinction drawn or attempt- 
ed to be drawn in Rex v. Olark (1) between 
offences single in their nature and olfences 
several in their nature continues at the 
present time to be recognised in English 
Law may be said, [ think, to be doubt- 
ful. 

But, whatever the law in England, no 
Indian authority in support of the conten- 
tion advanced on behalf of the petitioners 
has been cited before us, and to any mind 
it is fairly clear that neither the distinction 
referred to nor collective penalties have 
been recognized in Indian penal legis- 
lation. , 

In support of this view I should refe 
to the definition of the word “offence” in 
section 40 of the Indian Penal Code. The 
2nd clause of that section makes the subse- 
quent sections (109, 110, 112 and 114—~ 
117) regarding abetment applicable to things 
punishable under special or local laws; 
section 109 then provides that each con- 
spirator shall be punished with the punish- 


‘ment provided for the offence committed in 


pursuance of the conspiracy. 


I should next refer to the Bengal General 
Caluses Act, I of 1899, which, for instance, 
applies sections 64 and 67 of the Indian 


(2) (1777) 2 Cowp. 640; 1 Smith's Leading Cases 
651; 98 E. R. 1283. : 

(3) (1843) 12 M. & W. 39; 13 L. J. Bx, 38; 67 E. R. 
248; 152 E. R. 1102. 

(4) (1871) 6 Q. B. 293 at p. 296; 40 L. J.M. 0,187; 
94, L. T. 233; 19 W, R. 748. 

(5) (1792) 4 T. R. 809; 100 B. R. 1914. 

(6) (1801) 2 Hast 573m; 102 B. B. 489, 
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Penal Code to fines imposed under bye- 
laws made under the. Calcutta Municipal 
Act, IlI of 1299. 

For these reasons, and on general princi- 
ples I hold that when in section 561 of 
the Caleutta Municipal Act it is said that 
a breach of a bye-law may be made punisk- 
able with fine which may extend to twenty 
rupees, what is provided is that the per- 
sons guilty of the breach, and in the case 
of breaches jointly committéd each offender, 
may be punished to that extent. 

A secondary argument wasthat by virtue 
of the definition of the word “persons” to 
be found in the Bengal General Clauses Act, 
section 3, sub-section (32), the three petitioners 
being joint proprietors of the theatre in 
question are to be regarded as one person 
for the purpcse of the bye-law Bat the 
definition applies only when there is no 
repugnancy in the subject or context. In 
the view I take three offenders cannot be 
punished as one, and fine and imprisonment 
are not to be apportioned. 

Lastly, I observe that my learned colleague 
has suggested that the facts have not been 
sufficiently investigated, but this is fo go 
outside the scope of the Rule and beyond 
aby suggestion made or argument advanced 
either at the time when the application was 
presented or when the Rule came on for 
hearing. The petitioners having pleaded 
guilty, further investigation of facts became 
tintecessary, and there has been no sugges- 
tion that the theatre was kept open other- 
‘wise than as the result of combination and 
agreement between all three. 

In the foregoing reasons, I am of opi- 
nion that the bye-law in question is not 
ultra vires aud the petitioners have been pro- 
perly vonvicted and sentenced. 

In this view this Rule should be 
charged. 


CHAUDAUR!, J.—This Rule was issued at 
the instance of three petitioners calling 
. upon the Munieipal Magistrate and the 
. Chairman of the Caleutta Corporation, to 
ahow cause why tho fine imposed upon 
them should not bo reduced to a sum not 
‘exceeding Rs. 20 in all. They are the 
proprietors of a theatre known as the 
“Star Theatre” and have been convicted and 
sentenced hy the Munivipal Magistrate under 
clauses 33 and 55 of the bye-laws framed 


dis- 


under section 559 (52) of the Calcutta 
Municipal Act, Act IHI B. C. of 1299, for 
haying on the 3rd September 1916 conti- 
nued the performance at the theatre later 
than la.m. The petitioner Amritalal Bose 
has been fined Ra. 20 and Hari Charan 
Bose and Dasu Charan Neogy, the other 
two petitioners, Rs. 10 each. The question 
before us is whether separate fines exceed- 
ing Rs. 20 in all can be imposed. The 
Magistrate in his explanation says, that it 
has not been shown that the Star Theatre is 
a limited liability company, that the peti- 
tioners may be partners, buf do not consitute 
a “ person” in the eye of the law. He 
does not think that the definition of ‘persons’ 
in the General Clauses Act X of 1&97 is 
strictly applicable to the Caleutta Munici- 
pal Act and the bye laws thereunder. He 
has, bowever, overlooked that the Bengal 
General Clauses Act-—-Act 1 of 1899—applies, 


section 3, sub-section (32), of which defines 


“person” thus: | Person’ shall include 
any company or association or body of 
individuals, whether incorporated or not.” 


If the petitioners constitute a partnership, 
incorporated or not, if comes within the 
definition. Bye-law No. 85 runs as follows :— 
“ Every person guilty of a breach of any 
of these bye laws (referring to the bye- 
laws relating to theatre) shall be punish- 
able with ‘fine which may extend to Rs. 
20.” Ido not think that the three peti- 
tioners can be separately punished with 
fine exceeding Rs. 20 in all fora breach of 
bye-law No. 83, which prohibits performance 
later than Lam. Section ubi of Act III 
of 1899, sub-section (62), empowers the 
(ieneral Committee of the Municipality to 
make bye-laws for the regulation of theatres. 
Section 561 provides thatin making a bye- 
law under section 559 tke General Com- 
mittee may provide that a breach of it 
shall be punishable with fine which may 
extend to Rs, 20. The penalty is, therefore, 
limited to Rs. 20 only. No doubt Bye-law 
No. 85 says “ovory person guilty of a breach 
shall be punishable.” The Statute makes 
the breach punishable. I do not think that 
the limit which has been imposed by the 
Statute can be exceeded by any bye-law. 
The Magistrate explains that Bye-law No. 85 
says: “Every person shall be punishable 
aud uot every offence is tobe punished,’ 
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He has referred to the case of Reg. v. 
Dean (3), and says that he has. followed 
that ra! ‘ing in awarding the above punish- 
ment. It is to be noticed that the case re- 
ferred to was one under section 44 of the 
Smuggling Prosecution Act, 3 &4 Will. 4, 
ce. 53, which clearly makes different per- 
sons liable. Baron Alderson points out 
that it is necessary to look at the Statute to 
see whether it wasintended that every person 
offending should be punished, Here clearly 
the Statute provides that the breach shall be 
punishable and the bye-law thereunder must 
be interpreted inthat light. No bye-law can 
extend the meaning or effect cf the present 
Statute. Here the penalty under the Statute 
refers to the, offence. Crimes undobtedly 
are several, but an offence of this character 
ean rarely be said to be several. The 
“person” who is gnilty of the offence are 
the proprietors of the theatre, not the 
partners individually. Jf each partner were 
held liable for the broach, the larger the 
number of pvoprietors the greater would 
be the penalty. 1 do not “think it was 
ever intended that the fine was to be imposed 
in this way, a limit having been placed as 
to` the amount by the Statute itself. 
In Rex v. Clark (1) Lord Mansfield 
enuneiates the principle thus: “Where 
the offence is in its nature single, and 
cannot be severed, there the penalty 
shall be only single; because though several 
persons may join in committing 16, 16 
still constitutes but ore offence.” Rex vy. 
Clark (1) was treated as good law in 
Reg. v. Tittlechild (43, in which Hannen, 
J., quoted with approval the following rule 
from Paley on Convictions Sth edition 262, 
‘6th edition, page 275): “I£ either the penalty 
be imposed by the Act upon each person 
convicted, even where the offence would 
in its own nature be single, or if the 
quality of the offence be such that the 
guilt of one person may be distinct from 
that of the others, in either of these 
cases the penalties are several,” Here the 
Act has not imposed several penalties, and 
it does not seem to me that keeping the 
theatre open is. such an offence that 
the guilt of one proprietor can be consider- 
ed distinct from the guilt of the others. 
They collectively are a person”. Crepps 
y. Durden (2) was cited at the Bar 


to show that such an offence is not divisible 
in point of time. It relates to Sunday 
sales which are prohibited by 29 Car, 2, 
ce. 7, and it was held that different 
sales by the same person on a Sunday 
are not punishable as separate offences but 
as one offence. A breach of Bye-law No. 85 
is under the Bengal General Clauses Act, 
Act I of 1899, section 3, sub-section (30°, an 
“cffence”’ whisk is defined as “ any act 
or omission made punishable by any law 
for the time being in force’. The punish- 
ment for the offence is prcvided in the 
Municipal Act, and also in the bye-law 
thereunder. Section 26 of the Bengal 
General Clauses Act provides that sections 
63 ta 70 of the Indian Penal Code and 
the provisions of the Oriminal Procedure Code 
relating to the issue of processes for jhe 
levy of fines apply to all fines imposed 
under any Bengal Act or any prale or 
bye-law thereunder, unless the latter 
contains an express provision to the con- 
trary, Beyond that we need not go ta the 
Penal Code. In this ease we need not 
consider the question as to whether “abet- 
tors” as defined in the Penal Code ean be 
held liable. The Magistrate says that the 
petitioners are “also managers in three 
different capacities of the theatre in ques- 
tion”, There is nothing to show what 
part each took in the management of the 
theatre. It is not shown what each of 
them did in respeat of the performance 
on the 3rd September. They have been 
separately fined, merely as proprietors. No 


individual default has been proved or 
attempted to be proved against them. 
They apparently admitted they were pro- 


prietors and pleaded guilty that the theatre 
was kept open after 1 4. 4. Beyond that 
nothing has been proved against them. I 
am not prepared to give the byo-law an ex- 
tended application and hold that individual 
members of the audience who were present on 
that occasion, the actors, the orchestra and 
the menial staff of the theatre, all who aidéd 
the performance, are liable to a fine of Rs. 2C 
each, under Bye-law No. 85. Take for instance 
Bye law No. 84, which says that the manager 
shall not allow. any person in a state of in- 
toxication to enter a theatre. Bye-law No, &5 
equally applies to its breach, but by the 
introduction of the abetment * sections in 
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the -Penal Code, varions other persons may 
be held liable. It seems to me fairly clear 
that it was not so intended but as I have 
said, it is unnecessary to deal with that 
question in this case. In the case of 
penalties we cannot adopt an oppressive 
interpretation. Several bye-laws have been 
framed. under the Municipal Act for the 
regulation of theatres and section 55 
collectively deals with penalties for their 
breach. The language used in it does not 
seem to me to be happy. 

The Magistrate has referred to some 
earlier cases in which separate fines were 
‘imposed upon the petitioners, to which 
apparently they did not object. I notice 
that in all these cases the aggregate amount 
of fine imposed did not in any instance 
exceed Rs. 20. Those cases have no value at 
“all in considering the question before us. 

In view of what I have said, I would 
make the Rule absolute, and direct that the 
fine in excess of Rs. 20, if paid, be re- 
‘funded. 





= The Judges being equally divided in 
opinion, the case was under ’section 429, 
‘Criminal Procedure Code, laid before Mr. 
Justice Chitty. 

Mr. Norton (with him Babu Hemendra Nath 
Sen), for the Petitioners.— Section 559, sub. 
section 52, of the Calentta Municipal Act 
empowers the Corporation to frame certain 
‘bye-laws for the regulation of theatres, etc. 
Section 561 of the same Act .makes the 
breach of a bye-law punishable with fine. 
The petitioners are here charged with the 
breach of Bye-law No. 88 and the punishment 
for that breach is stated in Bye-law No. 85. 
The punishment is a fine of Rs. 20. It 
is the offence clearly and not the offender, 
whether one or more, that is made punish- 
able by section 561 of the Act. Bye-law 
"No. 83 says that every person guilty of a 
breach of any of the bye-laws shall be 
punished with fine, ete. It is wrong to 
‘hold in the circumstances of the present 
ease that each and every one of the three 
petitioners is liable to a.fine of Rs. 20 
‘each. The three persons here are to be 
regarded as one person. Awarding of fine 
exceeding, Rs. 20, as it has been done 
here by sentencing the petitioners to pay 
‘fines of Rs, 40, is ultra vires because the 


provisions of section 561 are clear. Here 
the offence is one and indivisible, it is 
a non-separable offence and so the 


punishment will be Rs. 20 only, on the 
petitioners as one person. The offence 
cannot be severed, fea v. Clark (1) 
Orepps v. Durden (2), Reg. v. Dean (3) and 
Reg. v. Showdar .Ghenar (7). The intén- 
tion of the Statute is that every offence 
is to be punished and not every offender. 

The petitioners are joint proprietors 
of the theatre and as such they constitute | 
one person as contemplated by the Bengal 
General Clauses Act, 1899. Section 64 
of the Indian Penal Code has no refer- 
ence to the ease in point. 

Mr. Langford James (with him Babu 
Manmathanath Mookerjee), for the Cor- 
poration.—The wording of the Statute 
is clear’ and it is this,—-Every 
person guilty of a breach of any of 
these bye-laws shall be punishable, etc., 
vide. Bya-law No. 83. So asa logical corol- 
lary, each of the three petitioners is liable 
to pay the fines inflicted on them. To say 
that they constitute one person is to stretch 
the meaning. Moreover, it has not been 
proved that there three form a limited 
liability company; each one of them is 
entrusted with different functions. The 
bye-law contemplates punishing the 
offender for the breach, viz., continuing 
the theatre beyond 1 a. m. The cases. 
cited by Mr. Norton do not lay down any 
proposition as to whether the offence here 
is inseparable and single or can be severed, 
and the remarks made there are in the 
nature of obiter diclia and so they must 
not guide your Lordships. Indian penal 
legislation does not recognise any distinction 
between single or several offences and 
the other side has not cited any Indian 
authority. Refers to section 40 of the 
Indian Penal Code and section 26 of Act ` 
I of 1899. Bye-law No. 85 says that every 
person shall be punishable and not every 
offence is to be punished. 


JUDGMENT.—In this case a Rule was 
issued at the instance of the three petitioners 
Amritalal Bose, Hari Prasad Bose and Dasu 
Charan Neogi, calling on the Municipal 
Magistrate and the Chairman of. the Cor- 


poration to show cause why the sentences 
(7) 7 B. H. C. R. Cr. 39, 


Vol, XL] 


INDIAN OASES. 


327 


AMRITA LAL BOSE 0. CHAIRMAN OF THE CORPORATION OF CALCUTTA. 


imposed on the three petitioners should not 
be modified and reduced to a sum not exceed- 
ing Rs. 20 in all. The grounds were (1) that 
Bye-law No, &5 does not empower the Magis- 
trate to impose a fine of more than Rs. 20 
for a breach thereof, and (2) that the peti- 
tioners being joint partners and owners of 
the Star Theatre were a “person” within 
the meaning of Bye-law No. £5 and thus not 
liable to be fined separately or more than 
Rs. 20 in all. The learned Judges who 
heard the Rule haying differed in opinion, 
the case has been laid before me for my 
opinion under section £29, Criminal Procedure 
Code. The three petitioners are the joint 
proprietors of the Star Theatre in Cornwallis 
Street. On the night of 3rd September 
1916, the performance at that theatre was 
continued beyond l a. m. The three 
petitioners were summoned for having 
committed a breach of Bye-law No. 83 and 
the second petitioner appeared and ad- 
mitted the offence, The Municipal Magis- 
trate thereupon fined the three petitioners 
Rs. 20, Rs. 10 and Rs. 10 respectively. 
The only question is whether the imposition 
of such penalties was authorised by law. 
Section 559 of the Caleutta Municipal Act, 
1899, provides that- the General Committee 
may make bye-laws, (inter alia), (52) for 
the regulation of theatres and other places 
of public resort, recreation or amusement. 
By section 56], in making a bye-law 
under section 559, the General Committee 
may provide that a breach of it shall be 
punishable (a) with fine which may extend 
to twenty rupees, and, in case of a con- 
tinuing breach, with fine which may extend 
to ten rupees for every day during which 
the breach continues after conviction for 
the first breach. 
By bye-laws made under section 559, 
for the regulation of theatres, etc., it was 
provided, (cnter alia), (83) no performance 
shall be continued later than 1 A. m. 
unless with the special permission of the 
Chairman for any particular occasion, and 
(85) every person guilty’ of a breach of 
any of these bye-laws shall be punish- 
able (a) with a fine which may extend 


ta twenty rupees, etc., (following the words | 


of section 561 above gak). 


In Paley on Summary Convictions, 6th 
edition, ab page 275, the law is thus 


stated: “Though several offenders may be 
(as it seams) included in one conviction for 
offences jointly committed, if depends 
upon the wording of the particular 
Statutes applicable to each case and the 
quality of the offence, whether each person 
be liable to a distinct penalty or all col- 
lestively to but one.” The determina- 
tion of the question, therefore, depends 
upon the interpretation fo be put upon the 
particalar Statute,in this case the Calcutta 
Municipal Act, 1899. In Rex v. Clark (1) 
Lord Mansfield thus enunciated the propo- 
sition: “Where the offence is in its nature 
single, and cannot be severed, there the 
penalty ‘Shall be only pinalé: because 
though several persons may join in commit- 
ting it, it still constitutes but one offence; 
but where the offence is in its nature several, 
and where every person concerned may be 
separately guilty of it, there each offender 
is separately liable to the penalty; because 
the crime of each is distinct from the 
offence of the others and gach is punish- 
able for his own crime.” I am unable 
to agree that because in that case the 
offence was found to be in its nature 
several, this ig a:mere obiter dictum. It 
lays down in clear and unmistakable terms 
the test to be applied. So, too, the 
remarks of Alderson, B., in Reg. v. Dean (3): 
“We must look at the Statute to see 
whether it was intended that every person 
offending should be punished, or merely that 
every offence should be punished. The 
question -is, whether an offence which is 
committed by several persons is to be 
visited by one penalty or each person is to 
be visited by a penalty.” In the case before 
me Lam clearly of opinion that the offence 
is single in its nature and that the 
Calcutta Municipal Act provides a punish- 
meut for the offence, and not for the indivi- 
dual offenders. The words “a breach (of a 
bye-law) shall be punishable” can only mean 
that. Nor can it have been intended that 
the penalty to be imposed, č. ¢., Rs. 20 or 
Rs. 10 per diem, for a continuing breach, 
should be indefinitely multiplied in propor- 
tion to the number of persons jointly com- 
mitting such breach. 

“If it be argued that such an intention 
is indicated by the use of the words: “Kvery 
person” in Bye-law No. Su, and if that was, 
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tke. only possible interpretation to be put 
upon them, I should be inelined to hold 
that the bye-law was to that extent ultra 
vires. But Ido not so read it. The word 
“person” by the definition in the Bengal 
Clauses Act, 1899, ineludes “any company, 
or association or body of individuals, whe- 
ther incorporated or not.” It would, there- 
fore, include the three petitioners as joint 
proprietors of this theatre | and they may 
properly be regarded as a person” for the 
purposes of Bye-law No, 85. 

In my opinion the provisions of the 
Indian Penal Code have no direct bearing 
on ‘the present question, which is one of 
the interpretation of the particular Statute. 
No doubt some of the provisions of that 
Code are made applicable by the Bengal 
Géneral Clauses Act, 1829, and in other 
ways to offences under special and local 
laws, such as the present. But we are not 
now concerned with, say, the question of 
abétment of the breach of a bye-law, and 
I am not prepared to say that a person 
might nòt be charged with snach an abet- 
ment. The question of intention would then 
crop up, which finds no place in cases of 
the breach of many of the bye-laws. 

So far as section 64 of the Indian Penal 
Code is concerned, it has been pointed out 
that it could not be enforced in case of 
such a breach of a bye law as that which 
we ‘are now considering [see Basanta Kumari 
Devi v. Corporation of Calcutta (8)]. 

So faras I am aware, the principles laid 
down inthe various English eases for the 
interpretation of the Statutes, to ascertain 
whether the offence be single or several in 
its nature, have not been changed in recent 
years. In the case of Reg. v. Showdur 
Ghenar (7), the question same before a Full 
Bench of the Bombay High Court. There 
Westropp, C. J., in an exhaustive judgment 
reviewed all the Hnglish cases, and the 
Court applying the same test to the Statute 
then before them (Regulation = AI of 1827, 
section 4) held that the several accused could 
only Fe liable for the one penalty. This 
ease, which does not appear to have been 
cited to the Bench who heard the Rule, 
shows that in Bombay at least the old 
English decisions: were accepted as sound 
law in 187 0. 

I agree, therefore, with Chacdhuri, J, in 

(8) 11 Ind, Deo, 148; 16 O, W.N. 906, 
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holding that the Rule must be made abso- 
lute. The conviction of the three petitioners 
will be upheld but the penalty imposed upon 
them will be. one of Rs. 20 only, ta be 
apportioned equally between them. Any 
excess over Rs. 20, if paid, to be refunded. 
Rule madz absolute. 





ALLAHABAD HIGH COURT. 
CRIMINAL MISCELLANEOUS APPLICATION NO, €9 
or 1917, 

May: 4, 1917. 

Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 

HANSRAJ SINGH—— APPLICANT 
VETSUS 
BHAGWANA—Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 476, 
195—Prosecution of complainant—Sanction, form of 
—Court, duty of. 

Where the prosecution of a complainant is 
justifiablo in the general public interest, if should 
be carefully guarded against becoming a means of 
oppression or revenge in the hands of individuals. 
[p. 329, col. 2.] 

Therefore, under such circumstances an order 
under section 476, Criminal Procedure Code, is more 
appropriate than an order for sanction under section 
195, Criminal Procedure Code. [p. 329, col. 2; p. #80, 
col. ‘2 

Ter Walsh, J.—The absence of an authority whose 
duty it is to decide upon and undertake prosecutions 
under section 211 is a flaw in the criminal procedure 
in this country. [p. 329, col, 2.) 

There is no higher duty Jaid upon a Court of Law 
than that of strict enforcement of a strict adherence 
to truth. [p. 880, col, 1.] 

Per Piggott, J.—W here one of two Judges constitut- 
ing n Bench is clearly of opinion that the case under 
consideration is a proper one for the institution 
of further proceedings, it would be improper for his 
colleague to refuse to concur, [p. 370, cols. 1 & 2.] | 


Criminal miscellaneous application for 
sanction to proseente the opposite party under 
section 194, Indian Penal Code. 

Mr. Sital Prasad Ghosh, for the Applicant. 

Mr. G. W. Dillon, for the Opposite Par ty. 

JUDGMENT. l 


WaALSH, J,—] think this case demands fur- 
ther enquiry and the better plan is to send 
it to the District Magistrate of Allahabad as 
“the nearest Magistrate’ and on our own 
initiation under section 526, Criminal Proce- 
dure Code, to transfer it thence to the District 
Magistiate of Meent to institute proceed. 
ings agairst (1) Musammat Bharto under 
section 211, Indian Penal Ucde, for having, in 
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the first report made on Lith October 1916 at 
the Police Station, Begamabad, laid a false 
charge against Hansraj Singh for the murder 
of Ganga Bakhsh, knowingthe said charge 
to be false, (2) Musammat Bharto und 
Nanhunr for having on the same date con- 
spired to make such false charge and hav- 
ing conspired to support it by evidence which 
they knew to be false, (3) Musammat Bharto 
for offences under section 194, Indian Penal 
Code, at the Court of Session, Meernt, on the 
3rd of January 1917 in Trial No. 105 by 
falsely swearing, (a) “I met the chowkidar 
on the road by the village. He was sitting 


there a little way from the village. I told 
him to accompany me”, (b) “The chowki- 
dar did not go to see the body”, (e) “I do 


not know Balle Mukhia. I donot know any 
Balwant. I did not go out of the house. I 
did not go to Balle’s house and did not see 
Balle that day.” (d) “We (ie, Ganga 
Bakhsh and Musummaét-Bharto) bad bullocks 
when he was called a month before (he was 
killed), two bullocks and a buffalo. My 
father-in-law had the cane sown after plough- 
ing with his own bullocks, The field had 
been ploughed three or four days before my 
father-in-law was killed;” (4) Nankna Jat 
for offences’ under section 194, Indian Penal 
Code, at the time and place mentioned in- 
paragraph (3) in respect of the following 
statements: fa) “I heard Hansraj giving 
abuse to Ganga Bakhsh. I saw them two 
150 yards away. Hansraj began to say to 
Ganga Bakhsh, ‘Betichod, I told you last 
night to plough. Hoshyar, beat berchod.’ 
Hoshyar then hit Ganga Bakhsh with 
a lathi on the head. Ganga Bakhsh fell.” (b) 
“Hansraj kept saying the same thing over and 
over again. ‘Why are you ploughing when I 
forbade you last night.’ Hansa told Hoshyar 
to beat the betechod as he had forbidden him 
the night before to plough the field.” (5) Bhag- 
wana for offences under section 194, Indian 
‘Penal Code, at the time and place mentioned 
in paragraph (3) in respect of the following 
statements: (a) “Haneraj was giving gali to 
Ganga Bakhsh. I saw them two 150 yards 
away. Hansraj began to say to Ganga Bakhsh, 
‘Betichod, I told you last night not to plough. 
Hoshyar, beat the berchod.’ Hoshyar then hit 
Ganga Bakhsh withalathionthehead. Ganga 
Bakhsh fell.” (b) “I was going to Qadirabad to 
Amir darzi to take back some clothes, I had 
given them to him 4or 5 days before, I had got 
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other clothes made by him.” (e) “I did not go 
to Balwant’s house at all that day. I did not 
see Balwant that day.” I do not think 
that any prosecution undertaken as the result 
of this order need nesessarily include all the 
statements above set out or need be confined 
to such statements, if it is thought that charges 
ought to be framed including other state- 
ments from the same deposition of the same 
witness respectively. Those are matters 
more fit to be decided by the Court under- 
taking the enquiry and deliberately framing 
the charges. I say nothing abont the merits, 
except that the charge on which the evidence 
was given was a serious ons resulting ina 
capital sentence, which this Court quashed 
on account of the unsatisfactory nature of 
the evidence which, if untrue, would appear 
to have been elaborately concocted in con- 
cert. The question comes before us upon 
three applications primarily for sanction. 
Under the circumstances I would not grant 
sanztion to prosecute if the result of doing 
so would be to leave the matter in the hands 
of the applicant, 

Prosecution in this case is justifiable only 
in the general public interest and should be 
earefully guarded against becoming a means 
of oppression or revenge in the hands of 
individuals. Our attention was drawn to the 
provisions of section 476, Criminal Procedure 
Code, asa means of avoiding this contingency, 
It is on this ground that I think it wise to 
make an order under that section rather than 
grant the applisation in the form in which 
if is primarily made. On the general ques- 


` tion, I recognise that there may be circum- 


stances which justify a Court in refusing 
to take astion under either section. These 
are considerations which in my judgment 
are really more fit for executive action than 
for a judicial Tribunal. Whether the evi- 
dence is sufficient to secure the conviction, 
whether the prosecution is able to present a 
case with sufficient substance in it to justify 
its continuance to a hearing, whether the 
complaint is made with an indirect motive, 
whether the prosecution may result in terrify- 
ing witnesses from coming forward at all in 
the interests of justice, are matters really 
for departmental decision, it seems to me 
that the absence of an authority whose duty it 
is to decide upon and undertake proseau. 
tions of this kind, is a flaw in the criminal 
procedure of thia conntry, J c&nnot sitting 
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here allow myself to condone what seems 
to be a case of perjury even when appa- 
rently committed in the supposed vindica- 
tion of the law, A judicial Tribunal cannot 
commit itself to the proposition that the end 
justifies the means. It seems to me more 
injurious that a possibly inrocent man should 
be hanged upon perjured evidence than that 
a possibly guilty one should escape punish- 
ment or eyen reap some advantage from the 
corrupt conductof his enemies. Theoratis- 
ally there is no higher duty laid upon a 
Court of Law than that of striet enforcing of 
a strict adherence to truth, 

Piacotr, J— I feel bound fo add a few 
words in order to explain my position in 
this matter. It has never been my practice 
to wait for an application from any person 
to move me to exercise the powers conferred 
upon Courts of Justice by section 476 of the 
Code of Criminal Procedure in respect of 
the offences committed before such Courts 
or brought under their notice in the course 
of a judicial proceeding. If I think at the 
time of my order disposing of the judicial 
proceeding, whatever it may be, that the 
interests of justice require action to be taken 
under the section above mentioned, | have 
invariably taken such action. When dispos- 
ing of the appeal of Hansraj Sirgh, I did not 
at the time think that it was advisable 
to institute proceedings against any of the 
witnesses for the prosecation. So far as 
my experience goes, if is an exceptionally 
strong step for an Appellate Court to direct 
a prosecution in respect of evidence which 
has -been believed by the Court which heard 
it. I cannot say that [ am satisfied now 
that the interests of justice require or will 
be served by the orderin which 1 propose 
to concur. The application before us, how- 
ever, was in the alternative asking either foran 
order of sanction under section 195, Criminal 
Procedure Code, or for an order under section 
476 of the same Code directing an enquiry 
or trial. An application for sanction merely 
asks the Court to remove in its discretion a 
bar which the Legislature has seen fit to 
impose upon the institution of proceedings in 
respect of certain classes of offences. When 
one of tw 2 Judges constituting a Bench of this 
Court is clearly of opinion thatthe ease 
under consideration is a proper one for the 
institution ef further proceedings, I think it 
would be improper for his colleague to refuse 
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to concur. I should have found it impos- 
sible, therefore, to withhold my concurrence 
if my learned colleague had desired merely 
to grant the sanction applied for under 


- section 195, Criminal Procedure Code. Under 


the circumstances of this case we were both 
agreed that an order under section 476, Cri- 
minal Procedure Code, was more appropriate 
than a mere order of sanction to prosecute. - | 
have, therefore, thought it right to concur in 
the order proposed and I do so accordingly. 
Order accordingly. 


# 


PATNA HIGH COURT. 
Criminal Ravistox No. 140 or 1917. 
April 26, 1917. 

Present: —Mr. Justice Mullick. 
Mahanth KRISHNA DEYAL GIR AND 
ANOTHER —Ist Party—Peririoneks 
versus 
Sheikh NIRMALI ano ANOTASR—ŻND PARTY 
——OPPOSITE PARTY. 

Criminal Procedure Code (Act Y of 1898), 8. 145 (6) 
—“Due course of law,” meaning of. 

The phrase “due course of law” in section 145 (6) 
of the Criminal Procedure Code does not necessarily 
mean a deoree of a Civil Court, but an order which 
evicts a party must either bean order of a Civil 
Court or of a Court acting under statutory authority, 
In the latter case, there must be a clear indication, 
express or implied in the terms of the Statute itself, 
to show that the order has the effect of a decree, [p. 
381, col. 2.] 

Leo. Moore v. Monoranjan Guha, 120. W. N. 696; 7 
O. L, J. 547, followed. 


Criminal revision against the order of the 
Sub- Divisinal Magistrate, Gaya, dated 22nd 
February 1917, 

Sir Ali Imam (with him Messrs. P. O: 
Manuk, 8. N. Palit, Kailash Patt and Pro- 


. fulla Kumar Bose), for the Appellants. 


Mr. Abanibhushan Murkherji, for the Re- 
spondents. 

JUDGMENT. - The first party in these pro- 
sceedingsis a person who claims through the 
Mahanth of Budh Gaya, and the second 
party is a person who claims through Irshad 


‘Ali Khan by purchase. 


It is admitted that the Mahanth is the 
proprietor in  posssession of 18 annas 
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(thirteen annas) of Mouza Jaigir, which is 
the village in dispute, and that in 1889 he 
became an usufructuary mortgagee of the 
remaining 3 annas (three annas) and that on 
the 29th of April 1916 there was a proceed- 
ing under section 145, Criminal Pro- 
cedure Code, between the first party and 
second party with the result that the first 
party, was confirmed in possession of the 
whole of the disputed land. Then at or 
abont the-month of July 1916 the second 
party deposited in the Civil Court, pur- 
porting to act under section $3 of the 
Transfer of Property Act, the amount 
of the zarpeshgz, but the Mahanth declined 
to accept the deposit and that matter is 
still in dispute. It also appears that a 
litigation is going on about the Ma- 
hanth’s title by purchase to an one anna 
odd share of the three annas which the 
second party claim. 


On the 27th of July 1916 the Settle- 
ment Officer made an order directing that 
the second party should be recorded as 
proprietors in possession of the three-annas 
share and that the entry in favour of the 
first party as usufructuary mortgagee should 
be cancelled,‘ There were then disputes 
between the parties and a temporary injunc- 
tion under section 144, Criminal Procedure 
Code, was issued by the Magistrate on both 
sides. 


Finally on the 2nd of February 1917 
the Police reported that the second party 
was wrongfully interfering with the posses- 
sion of the first party and that action 
under section 107, Criminal Procedure Code, 
should be taken against them. The Sub-Divi- 
sional Magistrate of Gaya, however, declined to 
take action under section 107, Criminal 
Prosedure Code, and decided to take action 
under section 145, Criminal Procedure Code. 
The present application is made by the 
first party on the ground that the learned 
Sub-Divisional Magistrate had no jurisdiction 
to take fresh proceedings under section 145, 
Criminal Procedure Code, while the proceed- 
‘ing of the 29th of April 1916 declaring 
the possession of the first party remained 
in force. 


Now that proceeding directed that the 
first party was .to be maintained in posses- 
sion till evicted by due course of law. The 
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question is, has the first party been evicted 
by due course of law. 

The learned Vakil for the second party 
contends that the Settlement Officer’s order 
amounts to an eviction of the first party 
by due course of law and he relies upon 
Leo. Morre v. Monoranjan Guha (1). 

It my be admitted that due conrse of 
law does not necessarily mean a decree 
of the Civil Court, but an order which 
evicts the first party must be either an 
order of a Civil Court or of a Court acting 
under statutory authority. In the latter 
ease, there must be a clear indication, ex- 
press or implied in the terms of the 
Statute itself, to show that the order has 
the effect of a decree. 

Now here, what was the nature of the 
Settlement Officer’s order? The Settlement 
Officer’s order created no rights. He had 
only the power to record possession. The 
record was only a rebuttable piece of 
evidence and there is no statutory authority 
by which it can be inferred that such a 
record has the effect of evictinga person 
from any property. It is quite clear to 
my mind that the Settlement Officer had 


no power to evict the first party by his 
order. 
Let us next look at the Settlement 


Officer’s entry as a piece of evidence. It 
is contended that upon the entry itself it 
must be presumed that the second party had 
legal possession at the time that the entry 
was made. 


It is quite clear, however, from the 
judgment of the learned Settlement Officer 
himself that the only ground for cancelling 
the entry in favour of the first party and 
substituting an entry in favour of the 
second party was that the second party 
had deposited. in Conrt the amountof the 
asufructuary mortgage. Apparently the 
Settlement Officer thought that this was 
sufficient to transfer legal possession and 
that title passed automatically from the 
first party to the second party. This, 
however, was a totally erroneous conception 
of the law and where, as in this case, the 
first party does not admit the validity of 
the deposit, no inference as to the passing 
of title can be made. The Settlement 


(1) 12 C, W, N, 696; 7 C, L, J. SATO 
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Officers prcesedings as evidence rebut 


themselves and it is quite clear that the 
entry was incorrect, 

It is also further clear that the learned 
Sab-Divisional Magistrate had only the 
Police report as a basis for action and as 
the Police themselves reported that the 
first party was in possession and had 
continued in possession since the order 
under.section 145, Criminal Procedure Code, 
of the 293th of April 1916, the Settlement 
Officer’s finding, if any such finding can 
be inferred, to the effect that possession 
had paesed from the firat party to the 
second party, was totally without evi- 
dence. 

It has been urged that perhaps posses- 
sion passed by consent, but thisis negatived 
by the relations of partiesand the Police 
report, 

Then it is urged that the second party 
did in faet collect some rents from the 
tenants after depositing the zarpeshgi money. 
Tf that was so, that was an act of trespass. 
So long ns the order under section 1-44, 
Criminal Procedure Code, remains in force 
and effect, such an act of trespass would 
not throw the burden of proving possession 
_upon the first party again. 

Therefore, on areviaw ofall the circum- 
stances, it is quite clear that the first 
party have neither been evicted in due 
course of law, nor surrendered possession 
amicably; and that upon the evidence which 
was before the learned Snab-Divisional 
Magistrate, the proceeding under sestion 
145 made on the 29th of April 1916 was 
still in foree and effect; and if that was 
so, the learned Sub- Divisional Magistrate had 
no jurisdiction to institute fresh section 143 
proceedings between the same parties. The 
proper course was to take ‘proceedings under 
section 107, Criminal Procadure Code, against 
the second party, if he thought that the 
second party was wrongfully disturbing the 
possession of the first party. lt is not 
contemplated by the law that a successful 
party in a proceeding under section 145 
should be harassed by repeated proceedings 
under the same section at the instance of 
the unsuccessfal party. 

The order of the learned Sub-Divisional 
Magistrate, being in my opinion withont 
jurisdiction, is set aside, 

j Revision accepted. 
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ALLAHABAD HIGH COURT. 
CriminaL Rererence No. 367 or 1917, 
May 18, 19)7. 
Present:— Mr. Justice Piggott. 
BHOLA AND OTHERS— APPLICANTS 
VETSUS 
EMPEROR rurovca NIHAL TAGA— 


Opposite Party. 

Criminal Precedure Code (Act V of 1898), s. 489-— 
Appealuble and non-appealable sentences—Appeal— 
Conviction set aside — Sessions Judge, duty of —Revision 
— High Court, power «uf. 

If at one and the same trial an appealable sentence 
is passed against one or more accused and non- 
appealable sentences are passed against others and 
the Sessions Judge, hearing the case on the merits 
on the appeals of those convicts who had aright of 
appeal, comes to the conclusion that the convictions 
are bad as against all tho accused persons, he should 
consider it his duty to refer tothe High Conré the 
ease of those persons against whom non-appealable 
sentences were passed, aud the matier should then 
be dealt with by the High Conrt under section 439 of 
the Criminal Procedure Code, 1898. [p. 333, col. 1. ] 

Criminal reference by the Sessions Judge, 


Meerut, dated the 3rd of May 1917. 


JUDGMENT,—~This was a cage in which 
eleven persors were jointly tried before a 
Magistrate of the first class in respect of 
offences charged under section 409 and see- 
tion 424 of the Indian Penal Code. Three 
men were convicted under the former of these 
sections and received appealable sentences, the 
remaining eight, Bhola and others, being 
convicted ona charge under section 424 of the 
Indian Penal Code, were sentenced to fine 
only. The three firat mentioned appealed to 
the Sessions Court, and the learned Sessions 
Judge, in a carefally reasoned judgment, has 
accepted their appeal on the facts. He has 
accordingly set aside the convistions aud sent- 
ences against these three men and has acquit. 
ted them and ordered their releasa. The case 
of the eight men-against whom nnappealable 
sentences were passed has been referred to 
this Court. As the Code of Criminal Pro- 
cedure at present stands, there is room for 
controversy as to whether ina case like the 
present an appeal from tho3e acoused persons 
In respect of whom the sentence passed was 
1odtvidually unappealable is barred by the 
provisions of section 413 of that Code. I 
take this opportunity of stating that, al- 
though I have myself expressed and acted 
upon the view that the provisions of section 
413 aforesaid do not operate so as to take 
away the right of appeal, which would othar- 
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wise be conferred, in any case tried by a 
Magistrate of the first class, to the Court of 
Session by sestion 408. I find that this view 
has not been generally accepted in this Court 
and has been expressly dissented from by 
the present Acting Chief Justice. I do not 
propose, therefore, further to insist on my 
own individual view in this matter. So far 
as I am concerned, the law may be taken as 
settled in accordance with what I admit to 
have been the prevailing practice in this 
Court, If, therefore, at one and the same 
trial, an appealable sentence is passed against 
one or more accused and unappgalable sen- 
tences against others, and the learned Ses- 
sions Judge, hearing the case on the merits 
on the appeals of those convicts who had a 
right of appeal, comes to the conelusion 
that the convictions were bad as against all 
the persons accused, he should consider it 
his duty to refer to this Court the case of 
those persons against whom unappealable 
sentences were passed. The matter can 
then be dealt with by this Court under its 
general revisional jurisdiction, as provided 


by section 439 of the Code of Criminal ° 


Procedure, The procedure is clumsy and I 
hope to see it amended by a reasonable modi- 
fication of the Code, At present this must 
be taken as the settled procedure of this 
Court under the Code as it stands. I have 
no doubt that the learned Sessions Judge 
was right in this case. I accept his refer- 
ence and for the reasons given by him, I 
set aside the convictions and sentences 
against Bhola and each of the other seven 
men named in the referring order. I acquit 
them of the offence; charged and direct 
that the fines imposed upon them if paid, 
bo refunded. 


Reference accepted, 
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PATNA HIGH COURT. 
OrisinaL Reviston No. 112 or 1917. 
April 24, 1917. 

Present:—Mr. Justice Mullick. 
HARI PRASAD TEWARI AND OTHERS— 
lsr PARTY— PETITIONERS 
Versus 
SEWAK DAS—2npo Party— 
OvpositE Party. 

Criminal Procedure Code (Act V of 18995, s. 140 —- 
Arbitration--Magistrate, whether can make reference — 
Jurisdiction. 

A Magistrate, wotiug under section 145 of the 
Criminal Procedure Code, has no jurisdiction even 
with the parties’ consent to rafer the dispute to 
arbitration, and to make an order in regard.to the 
possession of the parties upou the award of the 
arbitrators. [p. 8 4, col, 2.] 

Criminal revision from an order of the 
Magistrate, Sitamarhi, Darbhanga. 


Mr. L. N. Singh, for the Appellants. 

Mr. Lakshmi Kanta Jha, for the Res- 
pondent. 

JUDGMENT.—The point for decision 


is whether a Magistrate, acting under section 
145, Criminal Procedure Code, is authorized 


to refer a dispute to arbitration and 
to make an order in regard to the 
possession of parties upon the award of 
the arbitrators, The jurisdiction of the 


High Court to interfere ip orders under 
section 145 Criminal Procedure Code, has been 
discussed by a Full Bench of this Court in 
Parmessar Singh v. Kailaspaté (1), and it 
has been decided that where there has been 
a refusal to exercise jurisdiction or an 
absence of jurisdiction or an excess of 
jurisdiction has been exercised with material 
irregularity, the High Court cau interfere. 
Here the question is whether reference of 
a case to arbitrators, even though madc 
with the consent of parties, and a decision 
of the case based upon tho award cf the 
arbitrators is not an illegal exercise of 
jursidiction ox refusal to exercise jurisdiction. 
It has been held in Hamidul Haq vy. 
Atuct Hossain (2) that a Court has no 
jurisdiction to delegate its functions and 
to refer the dispute to arbitration without 
trying the case under section 145, Criminal 
Procedure Code, and that the decision of a 


(1) 85 Ind, Cus. 801; 1 P. L. J. 886; 17 Cr. L, J, 
869; 1 P. L. W. 95; (1917) Pat. 1, 

(2) 37 Iud. ae 513; 2 P. L. J, 86; 1 P, Li W: 81; 18 
Or. L. J. 146, 
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case on the award of the arbitrators is not 
a legal exercise of jurisdiction. 

It is contended on behalf of the second 
party that there is nothing in the Criminal 
Procedure Code which prohibits a Magistrate 
to make a reference to arbitration if the 
parties consent to do so and that even if 
it is contrary to the provisions of the 
Code to make such a reference, the error 
is at most an irregularity and in no case 
can amount to an illegal exercise of 
jurisdiction, 

There is, however, no authority cited 
in support of this argument. The learned 
Vakil relies, firstly, upon Jankt Miser v, 
Klika Miser (3). In that case a Division 
Bench of the Calcutta High Court did not 
give any reasons: for its order, but merely 
remarked that upon the merits of the 
case they declined to interfere, Stevens, 
J., one of the Judges, does appear to have 
said: ‘As the parties themselves had consented 
to -an arbitration they had no right to 
complain in revision,” but no reasons were 
assigned for the dictum and it must be 
treated as merely obiter. The other learned 
Judge, who was a member of the Bench, 


passed his order only upon the merits and. 


le appears to have thought that substantial 
justice had been done. 

The next case -on which the learned 
Vakil relies is ‘“aramont Chaudhurant v. 
Gyanendra Mohan Chaudhurani (4). In that 
case Brett and Harington, JJ., of the 
Caleutta High Court directed that the 
Magistrate should take into consideration 
the award of the arbitrators. The learned 
Judges, however, refrained from saying whe- 
ther the award would be legal evidence 
and whether the Court was bound to 
abide by it. On the other hand in Banwari 
Lal Mukerjee v. Hriday Chakravarté (5), 
the learned Judges of a Division Bench of 
the Calcutta High Court ruled that the 
Code does not contemplate reference to 
arbitration under section 145, Criminal 
Procedure Code, but they wont on to express 
the opinion that the error in this respect did 
not perhaps amount to an illegal exercise of 
jurisdiction. They didnot, however, pronounce 
any definite opinion upon the point. 


(3) 60. W. N. ax (109). 
(4) 70. W. N. 46 
(5) 32 C. 552; Io. TL. J. 482; 2 Cr, L, J. 347. 
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To my mind the matter is perfectly clear. 
Under section 145, Criminal Procedure Code, 
the Magistrate has to make an inquiry himself 
and to pass the order after applying his judicial 
mind to the facts of the -case, and to 
the evidence adduced by the parties. He 
cannot divest himself of the case by 
delegating the decision to arbitrators even 
though appointed by consent of parties, 
To accept the award of the arbitrators as 
the sole basis of the decision ts to substitute 
the mind of the arbitrators for the mind 
of the Court; and that is where the 
refusal to exercise jurisdiction arises. <A 
Court may always direct inquiries and call 
for reports and may, where such reports 
are evidence. take them into consideration, 
but an arbitration is a different matter 
altogether, for there the Court accepts the 


award of the arbitrators as the nal 
pronouncement upon the facts. Looked at 
in this light, the arbitrators’ award in 


this case was entirely without jurisdiction 
and its acceptance by the learned Magistrate 
as the only basis for his decision con- 
stitutes a refusal to exercise jurisdiction. 

There are two further defects in the 
Magistrate’s proceedings. 

The so-called award had been returned 
by only two of the arbitrators and, therefore, 
it was not a complete award on which ‘the 
Court should have acted. 

The other point is that one member of 
the first party objested to the award, 
saying that his guardian had no right to 
consent to the reference. This point 
was not decided by the learned Magis- 
trate. 

So, even if there was jurisdiction to 
act on the award, there has been material 


irregularity in the exercise of that juris- 
diction. 
The question is not one of simple 


irregularity; in my opinion, there was a 
total absence of jurisdiction. 

But even if the learned Magistrate’s 
acty in making the reference at all and 
in accepting a defective award amount 
only to irregularities, then the irregularities 
were serious and material irregularity and 
entitled the first party to invoke the aid of 
this Court. 

The order of the Magistrate will, there- 
fore, be set aside and the proceedings 
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quashed. If there is still a fear of a breach 
of the peace the Magistrate will be at liberty 
to take fresh proceedings. 

Order set aside. 


PATNA HIGH COURT, 
Criminal Rergerence No. 18 or 1917. 
April 25, 1917. 
Present: — Mr. Justice Mullick. 
EMPEROR—Prosgcuror 
VETSUS 


LALU GOPE AND otaurs-—-Accussp. 
Penal Code (Act XLV of 1860), s. 424—Mischief-— 
Landlord and tenant-—-Bhaoli danabandi tenant, right 
of, to remove crop—Criminal Procedure Code (Act F of 


1898), s. 239— Several tenants holding separate lands 


of same landlord charged with mischief, whether can 
be tried together. 
A bhaoli danaband: tenant can remove the crop 


. cither to the threshing floor or to his house, provided 


he does so in due course of husbandary. But before 
ho cuts his crop he must give the landlord reasonable 
opportunity of appraising it. [p. 385, col, 2) 

Where five tenants who act in concert are 
charged with the offence of mischief, committed in 
respect of different plots in their respective posses- 


` sions they can be jointly tried under section 239 of 


the Criminal Procedure Code. [p. 336, col. 1.) 
Criminal. reference' made by the Sessions 
Judge, Gaya. 
Rai Tribhuan Nath Sahat and Mr, Murari 
Prasad, for the Accused. 


JUDGMENT.—-This reference has been 
made by the learned Sessions Judge of 
Gaya and raises a somewhat interesting 
point of law. 

The five: petitioners are tenants on the 
bhaol danabandi system. It is alleged by 
the prosecution that on the lOth of Decem- 
ber 1916 the petitioners began to cut 
the ripe paddy from their respective holdings. 
The servants ofthe zemzindar thereupon re- 
monstrated on the ground that the cemindar 
had not had time to appraise the crop, 
but the tenants did not listen and carried 
away .the crop according to some witnesses 
to their respective threshing floors and 
according to other witnesses to their houses. 

On the 12th of December a complaint 
was lodged on behalf of the zemindar 
against five petitioners charging them 
with an offence under section 424, Indian 
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Penal Code,” that is to say committing 
mischief in respect of their own property 
in order to cause wrongful loss to the 
landlord. 

The defence of the tenants was that 
the latidlord had in fact appraised the crop 
some seven or eight days before the date 
of the cutting, but that defense was dis- 
believed with the result that the Deputy 
Magistrate of Gaya bas convicted the 
accused and sentenced them to a fine of 
Rs. 15 each. It appears that after the 
crop was carried away the landlord on 
the 19th of December lodged an application 
under section 69, Bengal Tenancy Act, 
before the Collector asking for the appraise- 
ment of the crop. There is no evidence 
before me as to what was the result of 
that case. 

The learned Vakil for the petitioner has 
strenuously contended that there could have 
been no dishonest intention on the part 
of the petitioners inasmuch as section 71, 
Bengal Tenaney Act, allows the tenants to 
cut and harvest the produce in due course 
of husbandary without any interference on 
the part of the landlord. He also urges 
that clanse 4, section 71, declares how the 
appraisement is to be made, if the tenant 
removes any portion of the produce in such 
a manner as to prevent its due appraise- 
ment at the proper time, 

Now clause 2, section, 71, expressly 
enacts that a danant holding on the bhaols 
batat system is not entitled to remove the 
crop from his threshing floor, and it has 
been held in Kuldip Pandey v. Ramnath 
Singh (1) that if a tenant does so remove 
the produce he is liable to punishment 
under section 424, Indian Penal Code. But 
it is contended that the bhaoli danabandt 
tenant is in a better position and that 
there is nothing to bar his removing the 
crop either to the threshing floor or to his 
house, if this is done in due conrse of 
husbandary. I accept this contention so 
far as it goes, but clearly it is subject to 
a qualification and that qualification is that 
before the tenant cuts his crop, he must 
give the landlord reasonable opportunity 
of appraising it. 

Here the landlord gives evidence that bis 


` (1) 85 Ind. Cas. 491; 1 P. L. J. 353; 17 Cr. O. J, 
815; (1917) Pat, 71. 
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men remonstrate with the tenants at the time 
of cutting and he denies that he had any 
opportunity of appraising the crop. The 
tenants set up the sase that the landlord had 
in faet appraised the crop earlier and that case 
has been disbelieved, The onus of. proving 
in’ these circumstances that reasonable 
opportunity was given to the landlord is 
upon the tenants, L have gone through 
the evidence and there is uothing to show 
that the onus has been discharged. 

Then it is contended that there could 
have been no intention to cause wrongful 
loss to the landlord, for the paddy was 
stored at the threshing floor, This is not 
conclusively established by the evidence 
‘and even if it had been for the landlord’s 
purpose, such storage would have baen 
useless unless the produce of each field had 
been separately ticketed so that the 
landlord might have been able to appraise 
the outturn of that field. If it had been 
the intention of the tenants to give 
reasonable opportunity to the landlord to 
appraise the crop, they would have stored 
the produce of each field in order that 
the landlord might have had no difficulty 
in knowing, what was the outturn per 
bigha of the plots in question. Reading 
the proceedings as a whole, I have no 
doubt that the charge of mala fides against 
the tenants has been conclusively established, 

The result, therefora, is that the reference 
will be disallowed and the conviction and 
sentence affirmed. ‘z 

Another point “which has been argued 
by the Vakil is that the trial of five 
tenants holding separate landa in one pro- 
eaeding is contrary to law. Now that 
depends on whether the tenants acted in 
concert. If they did so act, the fact that 
the offenca of mischief was committed iu 
raspect of different plots in the possession 
of differant persons would bs immaterial. 
For the purpose of the Indian Penal Code 
only one offence can be said to have been 
committed, when there is evidence of 
joiutness and concert, In this case thera 
is such evidence and, therefore, the procedure 
was nət vitiated by any irregularity. 
Under the circumstances it was incumbent 
upon the accused to show that they did 
not act,in concert and this they have not 
“been able to do.) 

Reference disallowet. 
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ALLAHABAD HIGH COURT. 
First Crvin Appear FROM OrDER No, 81 
or 1916. l 
i November 3, 1916. 
Present:—~Mr. Justice Walsh and 
i Mr. Justice Stuart. 
KAMESHAR DAYAL—~Dsrenpantr— 
APPELLANT 
Versus 
MISRI LAL AND otHers— PLAINTIFFS — 


RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 489— 
Revision—Refusal to restore application to set aside 
appellate decree—Appeal, whether lies. 

No appeal lies against an order refusing to restore 
an application to seb aside an appellate decree which 
has been dismissed. But where there has been a 
sefious miscarrings of justice, the High Court will 
admit the case on the revisional side, 


Firat appeal from an order of the Second 
Additional Judge, Aligarh, dated the 14th 
December 1915, 

Mr. Girdhari Lal Agurwala, for the Appel- 


Mr. Panna Lal, for the Respondents. 
JUDGMENT.—In this case we are of 
opinion that there is no right of appeal. The 
order complained of is an order, dated the 
14th of December 1915, refusing to restore 
an application which had already been dis- 
missed on the 26th of November, which appli- 
cation was fo set aside an appellate decree 
of the 21st of August. Weare of opinion 
that although the Court below might, in the 
exercise of its inherent jurisdiction, as we 
said yesterday, restore the application, there 
is uo appeal against its refusal, but follow- 
ing what we said yesterday, if we were satis- 
fied that there is reason to think that there 
has been a serious miscarriage of juatice, 
we might have admitted the case as a revi- 
sion and allowed it to be argued on that 
footing. We are not satisfied for many 
reasons that there has been a miscarriage 


‘of justice, and it is sufficient to say that the 


absence of the party now applying from the 
application of the 26thof November, which was 
the reason for its refusal, is to this moment 
unexplained. Under these circumstances the 
Court caunot granta revision. The appeal 
must be dismissed with costs, 

„o, Appeal dismissed, 
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: PRIVY COUNCIL. 
APPEAL FROM THE CaLcorra Hieu Court. 
February 1, 1917. 
Present:— Lord Parker of Waddington, 
Lord Sumner, Sir John Edge and 
Sir Lawrence Jenkins. . 

Kumar BASANTA KUMAR ROY ann 
OTHERS—— PLAINTIFFS—-A PPELLANTS 
versus 
Tue SECRETARY or STATE ror INDIA 
IN COUNCIL AND otuers—Derenpants— 


RBRPONDENTS. 

Alluvicn and diluvion-—Re-formation in situ-—Limi- 
tution—Burden of proof—Limttation Act (XV of 1877), 
8. 2, Sch IT, Arts, 142, 144—~-Dispossession— Exclusive 
adverse possession, 

A chur, which was found to be a re-formation in 
situ of plaintiff’s’ land, was occupied for some years 
by Government. It was chen claimed by defendants 
as their property, and Government made over pos- 
session tothem. On plaintiff’s suing to recover pos- 
session, defendants pleaded limitation and to make 
out their plea claimed to tack on totheir own oceu- 
pation the period of Government’s possession: 

Held, that the defendants did not derive their 
liability to be sued “from or through” the Revenue 
Authorities within the meaning of section 2 (4) of 
the Indian Limitation Act and that, therefore, their 
plea must fail. [p. 344, col. 1.] 

The Limitation Act of 1877 does not define the 
term “dispossession”, but its meaning is well settled. 
A man may cease to use his land because he can- 
not use it, since it is under water. He does not 
thereby discontinue his possession: constructively 
it continues until he is dispossessed, and upon the 
cessation of the dispossession before the lapse of the 
a period, constructively it revives. [p. 348, 
col. 1. i 

There can be no discontinuance by absence of use 
and enjoyment, when the land isnot capable of use 
and enjoyment, Similarly there can be no continu- 
ance of adverse possession, when the land is not 
capable of use and enjoyment, so long as such 
adverse possession must rest on de facto use and 
occupation. When sufficient time has elapsed to 
extinguish the old title and start a new one, the new 
owner's possession continues until there is fresh 
dispossession and revives as it ceases. [p. 848, col. 1. ] 


Appeal from a decree of the Oalcutta 
High Court, dated July 12, 1909, reported as 
3 Ind. Cas. 15, reversing a decree cf the 
Subordinate Judge of Nuddia, dated June 30, 
1906. 

FACTS.—A certain zemindart of the 
Hooghly District was long ago divided into 
separate mahals, known as lot Mahomed 
Aminpur and lot Gobindpur respectively. 
Plaintiffs-appellants are the proprietors of 
a half of lot Mahomed Aminpur, the owner 
of the other half being Maharajah Sir J. 
M. ‘Tagore. The respondents other than 
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- the Secretary of State, the Kundu Babus, are 


proprietors of lot Gobindpur. 

The lands in suit were alleged by 
plaintiffs and admitted inthe first Court 
by defendants to be re-formations in situ 
of diluviated lands of three mouzahs, which 
admittedly appertained as to 10 annas to 
lot Mahomed Aminpur and as to 6 annas 
to lot Gobindpur. 

The lands re-formed gradually from about 
1839 onwards. <A chur formed and increased 
year by year: for some years it was entirely 
submerged in the rains. The Revenue 
Authorities at first settled annually so much 
as was cultivable withthe actual cultivators 
on the utband? system, and later made longer 
settlements. Up to 1894 plaintiffs were 
minors under the Court of Wards. About 
1903 both plaintiffs and the Kundu Babus 
laid claim to the lands. Government 
allowed the claim of the Kundu Babus and 
delivered possession to them, 

Thereafter in 1904, appellants sued the 
Kundu Babus to recover possession, also 
impleading their co-owner the Maharajah. 

The Kundu Babas (hereinafter described 
as the respondents) denied plaintiffs’ title 
and pleaded inter alra limitation on the ground 
of adverse pcssession. 

The Subordinate Judge held that plaintiffs’ 
title was made out and that the suit was not 
barred by limitation. He gave plaintiffs a 
decree. On appeal his decision was reversed by 
the Caleutta High Court (Chitty and Carnduff, 
JJ.), who held that Government was in posses- 
sion of portions of the land from 1889 ad- 
versely to plaintiffs, and (impliedly) that such 
possession was continuous. They further 
held that the burden of proving that the 
possession of Government and the respondents 
did not extend for twelve years to the whole 
of the land lay on the plaintiffs and had 
not been discharged. They dismissed plaintffs’ 
suit. 

Hence this appeal. 


Sir R, Finlay, K. O. (with him Mr. 
Kenworthy Brown), for the Appellants. — There 
are two questions in this case, (1) title, (2) 
limitation. Title has been found in our 
favour by the Sub-Judge. The High Court 
indicated some doubts, but did not overrule 
bis finding. Limitation was decided in 
our favour by the Sab-Judge, but against 
us by the High Court, 
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Article 144 of Schedule Il, Limitation Act, 
1877, applies. The High Court: have erro- 
neously allowed respondents to reckon in the 
time during which the chur was in the posses- 
sion of Government. Government was in no 
sense respondents’ predecessor any more than 
they were ours. 

Further plaintiffs were all infants under 
the Court of Wards, and Government could 
not hold possession adversely to their own 
wards. 


In addition, plaintiffs and some of the 
respondents were tenants-in-common, and 
the receipt of rent by one tenant-in-common 
does not in India amount to exclusion of 
the others. 


[Sir Lawrenog JENKINS referred to Trustees 
and Agency Co. v. Short (1). It has been 
held in India that where there has been 
a long exclusive possession you may presume 
an ouster, but that ouster dees not begin 
from the commencement of tke exclusive 
possession. 

There is nothing in India corresponding 
to gand 4 Will. IV o. 27, nor is there any 
decision as to the time after which ouster 
is presumed, 


The burden of proving adverse pessession 
is on the respondents—Radha Gobind Roy 
Saheb v. Inglis (2), Secretary of State v. 
Chelikant Rama Rao (8). 

The twelve years’ adverse possession re- 
quired by Article 144 must be twelve years’ 
adverse possession by the defendant or by 
some one through whom he claims—vide 
definitions of “defendant”, “plaintiff” in 
section 2 (4) and (8) of the ladan Limitation 
Ast, 

Adverse possession by a series of independ- 
ent trespassers confers no right on any 
one of them who has not himself had 
uninterrupted possession for the period 
required by law—Dixon vy. Gayfere (4), though 
Cockburn, ©. J., commented adversely on this 


(1) (1889), 13 A.C. 798; 58 L. J, P, C. 4; 59 L. T. 
677; 37 W. R. 433; 53 J. P. 132. 

(2) 7 0. L. R. 364; 3 Suth, P. C. J. 809. 

(3) 35 Ind. Cas. 902; 31 M. U. J. 324 20 0. W. 
1811; (1916) 2 M. W. N. 224; 39 M. 617; 14 A. L. 
1114; 20 Y L. T. 486; 4 L. W. 486; 18 Bom. L. 
1007; 25 C. l. J. 69 (P. C.); 43 I. A. 197. 

(4) (1853) 17 Beav. 421; 28 L. J. Ch. 60; 5l E. 
1097; 99 R, R, 218. 
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case in Asher v. Whitlock (5), Trustees and 
Agency Oo. v. Short (1). 

Here there was no possibility for any 
one to have continuous possession for twelve 
years before suit, as the whole chur was 
periodically submerged up to a later date: 
such submergence determinues the possession 
of a trespasser: Secretary of State v. 
Krishnamoné Gupta (6), 

Under the present law of limitation 
plaintiffs need ‘not prove they were in posses- 
sion within twelve years of suit: they may 
sue within twelve years from the time 
when the possession of the defendant, or 
of some person through whom he claims, 
became adverse to them: Karan Singh v, 
Bakar Ali Khan (7). 

Article 144 as to.adverse possession only 
applies when there is no other article 
which specially provides for the case— 


Mahammut Amanulla ome vy. Badan 
Singh (8). 
The law is not the same when the 


rightful owners sue ryots to recover posses- 
sion. There the plaintifis must prove 
possession within twelve years of suit: 
Mohima Chunder Mozoomdar v. Mohesh Chunder 
Neoghi (9). 

But that is because Article 142 applies, 
Here the Article applicable is 144. 

The view that the onus tn such a case 
lies on defendant was adopted in [nnasimutiu 
Udayan v. Upakarath Udayan (10), where, 
however, it was held that he had sustain- 
ed it. Here the respondents are quite 
unable to sustain the onus. The plaint- 
iffs were Wards of Court, and it was the 
duty of Government to look after them. 
Government never intended to set up a claim 
against them. 

Respondents did not claim under Govern- 
ment but against it. 


(5) (1866) 1 Q B. Lat p. 4 35 L. J. QB. 1% 
11 Jur. (x. s.) 925; 18 L. T. 2 Ba, 14 W, R. 26. 

(6) 20 G. 818; 4 Bom. L. R. 537; 6 C. W. N. 617; 20 
T. A. 104; 8 Sar. P, 0. J. 2 (P. C.) 

(7) 5A.1; 9 LA, 9 


Dec. (N. 8.) 1044. (P. 0.) 
(8) 17 C, 137; 16 I. A. 148; 13 Ind. Jur. 830; 5 Sar. 
P.O. J. 412; 23 P. R. 1890; 8 Ind. Dec. (N. s.) 629 


(P. C.). 

(9) 16 0. 473; a 5 Sar. P. C.J. 321; 8 
Ind. Dee. (n. s.) 312 (P. C.). 

(10) 23 M. 10; 26 1. A. 210; 7 Sar. P. O, J. 620;8 
Ind, Dec, (x. 2.) 401 (P, 0), 
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9; 4 Sar. P, C. J. 382; 2 Ind, 
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Further, the possession of a tenant-in-com- 
mon is for all the tenants, not for himself 
alone. 

As toa small portion of Hatikanda, one 
of the three mouzahs in suit, there is 
no defence, as Government did not release 
it til] 1904. 

Respondents in their case lodged before 
this Board dispute the identity of the 
lands. As to rropounding riddles of this 
kind, tide Rajkumar Roy v. Gobind Ohunder 
Roy (11). 

Mr. Kenworthy Brown followed.—A large 
portion of the land in suit emerged after 
Government gave up possession, and the 
emergence is still going on. 

It may be true that under the old law 
the burden of proof in these cases lay on 
the plaintiff to prove possession within twelve 
years of suit: Maharajah Koowur Baboo 
Nitrasur Singh v. Baboo Nund Lall Singh (2), 
a Runjit Singh v. Schoene Kilburn 

The latter case was two or three years 
before this Board’s-decision in Karan Singh 
v. Bakar Ali Khan (7), and was under the 
old Limitation Act. Until 1881 the view 
then taken prevailed to some extent even 
under the new Act: but the law was alter- 
ed in 1871 by Act IX of 1871, and this 
was clearly laid down by this Board in 
Karan Singh v. Bakar Ald Khan (7). 

The respondents now dispute the identity 
of the lands, and olaim thata great part of 
them are part of an older chur which 
they occupied long ago. This is a new case 
altogather, 


The evidence shows that up to 1893-4 
only a very small portion of these lauds had 
emerged at all. Atthe time when Govern- 
ment gave over possession even this much 
was completely under water from June to 
October. It was not possible, therefore, 
for a title by adverse possession to be acquir- 
ed. Disturbance by vis major of the flood 
1s tantamount to abandonment and interrupts 
continuous possession: Secretary of State v. 
Krishnamoné (6). 


(11) 19 C. 660; 19 1. A. 140; 6 Sar. P, ©. J. 140; 9 
Ind. Dec. (x. 5.) 883 (P, O.). 

(12) 8 M. I. A. 199; 1 W., R. (P. 0.) 51; 1 Suth. P.O. 
J. 420; 1 Sar. P, O. J. 744; 19 H, R, 506, 

(13) 4 0, L, R. 890, 
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The duration of the abandonment is im- 
material. The principle applies. whether it 
is for 150 days or for several years. 

[Lorp Sumner.—It would seem that even 
if Government ever asserted adverse posses~ 
sion they abandoned it. | 

Lord Canning by a proclamation can- 
celled all titles in Oudh. When that pro- 
clamation was withdrawn as to Lucknow 
the intervening time was simply wiped 
ie Mirza Jehan Kadar v. Afsur Bahu 
14). 

[Lorp Sumner.—The Collector’s order is 
simply a formal way of retiring from posses- 
sion and leaving those entitled to possession 
to take it, | 

As to possession of co-owners, the funda- 
mental rule is that possession by one will 
not be presumed to be adverse to the others 
but will ordinarily be held for the benefit of 
all. Jogendra Nath Rai v. Baladeo Das (15) 
where the previous Gases are discussed. 
The same case-lays down another proposition 
on which we rely, wiz., that the doctrine 
of constructive possession applied only in 
favour of a rightful owner (page 972). 
Even if Government were in possession of 
a small fragment adversely that was not 
possession of the whole. 

[Lorn Sumuner.—Some of the lands which 
have emerged belonged to two other mouzahe 
altogether, and for all the evidence there is 
to the contrary the lands occupied before 
1894 may bave been that part, | 


Mr. O’Qormon, for the Respondents.—I - 
contend that the whole of these +mouzahs 
belonged to Lot Gobindpur, uot merely 10 
annas. If these villages had been divided 
into 10 anngs and § annas, the proportions 
of revenue would have been the same. 

[Loro Parker.—The assessment is on the 
whole mahal, not on particular villages. | 


The plaintiffs have not made out their 
title to these three mauzahs, They have never 
produced any document showing they were 
registered as proprietor under the Bengal 
Land Registration Act of 1876. Certain 
papers they did in fact produce, but the 


(14) 4 O. 727; 6 I. A. 76; 3 Sar, P. O.J. 86b; 
Rafique and Jackson’s P. O. No. 54; 3 Ind, Jur. 222; 2 
Ind. Dec. (N. 8.) 462 (P. ©). 
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Judges of.the High Court were not satisfied 
that those papers made out their cage. 

| Lorp Suuner.—It is a question of fact, 
The first Court is satisfied. . The second 
Court have criticised the Sub-Judge’s methods, 
but have not taken upon themselves to say 
he was wrong. Do you want us to send the 
case back ? It began in 1904] 


We produced our copy of the general 
register, and their omission to do the same 
raises a strong presumption that they were 
not owners of the 10 annas as they alleged. 

Next, we allege that we were in posses- 
sion of this land or a part of it since 1886. 
This appears from map No. l4. 

[Lorp Parker.—JI can’t find anything 
about that in the pleadings or in your 
“caso”. | 

[Lorp Sumner.—Is their anything in the 
whole record except the maps to show that 
you had or claimed possession in 1886? | 

Mr. De @Gruyther, K. C., (intervening).— 
We propose to show that plaintiffs’ claim 
includes more than is in the new chur— 
Chur Raninagar No. 2, 

[Lorn Sumner asked Sir R. Finlay if he 
claimed any more of the land than was in 
Olur No, 2. | 

Sir R. Finlayi—We believe that it is all 
Chur No. 2, but we do not abandon any part 
of our claim. 

[Lorp Parker.—I can’t find 
‘jntelligibly raised any where. | 

I submit it is not open to them. 

Plaintiffs would not at first state the 
boundaries intelligibly : hence we could not 
tell what they claimed. 

Counsel went into the maps and other 
evidence and contended that most of the land 
in fact fell within Chur No. 1. ` 

The Article of the Limitation Act to be 
applied even as regards Chur No. 2, still 
more as regards Chur No. 1, is Article 142, 
not Article 144. Plaintiffs have been dis- 
possessed within the meaning of Article 142 
more than twelve years before suit and are 
barred: Mohammud Amanulla Khan v. Badan 
Singh (8). 

There is no question of co-ownership in 
the ordinary sense; the estatesare separate 
and the owners pay s3parate revenue. 

Even if Article 144 applies, Government bas 
held adversely for more than twelve years, 


this point 
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The possession of Government is my posses- 
sion. Government took possession not on behalf 
of anybody else, but as owner or proprietor: 
it was asserting its rigbt under Bengal 
Regulation XI of 1525, section 4. Even as 
regards Chur No. 2, regular tenancy com. 
menced in 1891, and before that date there 
had been utband? tenancy. If the plaintiffs 
had sued Government only in 1904, their 
suit would have been dismissed. Their 
title has been extinguished under section 
28 of the Limitation Act, and cannot be 
revived. 

As to title, their case is that we have 
6 annas only of these three mouzahs. The 
copy of the general register produced by 
us shows that we are entitled tothe whole 
6 annas. 


JUDGMENT. 


-Lorr Sumner.—This suit was brought 
by members of a family called the Kumars 
of Dighapatia against certain persons, called 
collectively the Kundu Babus vf Mahiari, 
to recover khas possession, jointly with their 
co-sharer maliks, of a 10-anna share in 
portions of Mouzahs Durlabhpur, Jirat, and 
Hatikanda. Wasilat was also claimed. Some 
years ago the Garges overflowed these 
lands. They have now re-formed in situ. 

The plaintiffs held one moiety of the 
zemindart lot Mahomed Aminpur, the other 
moiety being held by various persons, who 
were jointed as subordinate defendants. 
To this mahal, bearing Touzí No. 3989 of 
the Hooghly Collectorate, this 10-anna share 
was said to have belonged for at least a 
century. The 6-anna share was the property 
of the principal defendants in right of their 
zemindart, viz., lot Gobindpur bearing Z'ouze 
No. 100. The Tria] Judge found for the 
plaintiffs’ title. The Higk Court criticised 
this decision as having been arrived at 
“without any real discussion or -eonsider- 
ation of the documentary evidence,” but did 
not expressly dissent from it. They allowed 
the appeal on another ground. Having ex- 
amined the documentary eviderce in question 
with some care, their Lordships conclude that 
the decision of the Trial Judge in tbis 
regard was right. 

The plaintiffs put in an extract from 
the quinquennial register of Pergunuah 


Mahomed Aminpur, for A, D, 1516, which 
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showed that a 10-anna share in each of 
the three mouzahs then belonged to Talug 
Mahomed Aminpur, An extract from the 
Mahalwart Register, apparently for A, D, 
1880, showed these mouzahs still belonging 
to Mahomed Aminpur, though not under 
the same TTouzt number, and stated the 
maliks, as recorded in the general register, 


to be certain persons of whom one 
was Purna Chandra Roy, the plaintiffs’ 
predecessor-in-title. It further remarked 


that part or all of the land of these 
mouzahs was mah, without naming either 
the co-sharers or the proportions of the 
shares. No doubt these entries are in 
some respects inconclusive. For several 
years, from 1888 onwards until 1894, 
when the guardianship of the Court ended, 
the plaintiffs were minors, whose property 
was in the charge of the Court of 
Wards, and they produced documents 
showing that year after year each of these 
muuzahs was administered on their behalf, 
and that rents and profits collected in 
respect of them were credited to the account 
of the plaintiffs. Amdants of money on 
account of rent, Touzi accounts, extracts 
from the yumma wasil-baki accounts and 
karcha accounts were forthcoming in regular 
sequense, in which the plaintiffs were 
stated to be proprietors and their share 
to be a 10-anna share in Touzi No. 3989. 
To these proofs of enjoyment: no real 
answer was made and their Lordships 
gee no reason to question the nding of 
a Trial Judge in favour of the plaintiffs’ 
title. 


The identity of the lands in suit held 
by the principal defendants with those 
originally washed away, to which the 
plaintiffs made title, was accepted ky the 
Trial Judge, doubted but not decided by 
the High Court, and strenuously contested 
before their Lordships. Before the trial 
an ameen was appointed to survey the 
locus in quo and set it out on a map, 
The limits of the ground in dispute were 
agreed and shown on this map. Por- 


tions of each of the three mauzahs fell 
beyond them. At the instance of the 
principal defendants the ameen also 
. prepared a map purporting to show the 
natural features “ as contained in the 


release map of 1886.” In his report he 
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stated that the latter features’ depended 
on the position of a palm-tree, which 
was taken as the datum because it was 
said to be the only thing that had 
survived from 1886, and to be identical 
with a palm tree shown on a copy map 
produced by the defendants and alleged to 
be a map of things as they were in that 
year, No proof of the identity of this 
palm-tree was forthcoming: to thak map 
was produced; no release of 1886 or any 
evidence of it was put in. It is plain 
that the ameen thought that this map’ of 
the supposed features of 1886 was not 
worth much, and their Lordships think so 
too. 

The respondents’ argument rested on three 
points: first, that since 1886 they had been, as 
they said, in possession of certain portions of, a 
chur known as Chur Raninagar No.1, that 
by superimposing the ameen’s 1586 map 
on his survey of 1906, it would be seen 
that part of the area disputed in this 
action, though claimed as part of Ohur 
Raninagar No. 2, really fell within Chur 
Raninagar No. 1, and that there had 
been a confusion of Mouzah Jirat, which 
lay in the north of the disputed area, 
with an area called Chur Jirat, which 
lay outside of it and to the south, some 
miles away. Their Lordships’ Board has 
had occasion before now [Rajkumar Moy’s 
case (11)] to deprecate the practice of 
“propounding riddles of this kind,” and 
to point out how rarely they succeed. It 
may be doubted if such efforts are worth 
the labour they involve. After the best 
consideration that they could give. their 
Lordships are clear on one point’ only, 
namely, that this case was not made at 
all at the trial, and is not made’ ont 
now. The Trial Judge records that “it is’ 
admitted on both sides that the lands in 
suit are re-formations on their old sites 
of diluviated lands ‘of Méuzahs Durlabhpnur,’ 
Jirat, and Hatikanda.” On that admission’ 
he proceeded, and by that admission, in 
their Lordships’ opinion, the respondénta’ 
must be bound. In the result the plaintiffs 
have made out their case alike as to 
title and parcels. l 


There remains the question on which 
alone the High Court proceeded, the 
question of limitation. This inyolyes some 
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account of the history of the re-formed 
land. Ab the date of the Government 
Survey of 1869 and 1870 the there mouzas lay 
to the west of the Bhaghirathi. Shortly 
after thatdate the river began to traverse 
bodily to the south-west, in a direction at 
right angles to the axis of its sourse at that 
part of the stream, and steadily moved 
for some miles across country tillin 1906 
only portions of Jirat and Hatikanda, and 
no part of the Durlabhpur were any longer 
to the west of the river. The total area 
submerged no doubt extended far beyond 
the bounds of these mouzahs. As the river 
passed on churs began to form. Ohur 
Raninagar No. 1 was the first; Chur 
Raninagar No. 2, somewhere within which 
the present re-formations fall, began to 
appear as an island chur in 1888, The 
plaint in the present suit was filed on the 
6th September 1904. It is common ground 
that the period of limitation applicable is 
twelve years, the contest being whether 
Article 142 of Schedule II of Act XV of 
1877 is the Article applicable or Article 
144, The critical time is the time prior 
to the 6th September 1892. 

A great body of evidence was called, of 
which the Trial Judge says that the witnesses 
“have sworn hard without any regard to 
truth.” Neither side has ever thought it 
worth while to quote what they said to 
their Lordships. If the appellants are right, 


the question is whether the respondents 
had adverse possession before September 
1&92; if the respondents are right, the 


question is whether before that time the 
appellants had not been dispossessed. A 
good deal has been said about the burden 
of proof in either case, . but as their 
Lordships find the evidence sufficient to 
establish a clear conclusion of fact, it cannot 
matter now by which party it was given. 
Their Lordships accordingly pass by the 
question who would have suffered if the 
fasts had turned out otherwise or had not 
been proved at all, and proceed to examine 
them. 

The best evidence of the history of the 
chur lands in question is to be found in 
the .Collectrate reports of the Settlements 
of 1894, 1599, and 1902. An island chur 
in or abont this spot was thrown up in 
1888, but was unfit for assessment, and 
. apparently for cultivation, til] 1890, At 
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first the surrounding water was unfordable 
on all sides, but further aceretions soon 
attached it on the north fo Ohur Raninagar 
No. 1. In 1889 it was first treated as an 
accretion to Ohur Raninagar No. I and 
Jirat, which had been released to Suksagar 
zemindars, as re-formations im situ of their 
mouzahs, and then shortly afterwards came 
to be considered as an aceretion to the part 
of Ohur Raninagar No. 1, which was a 
Government estate. lt was not regularly 
surveyed till 1894, but, beginning in the 
year 1391-1892, if was under direct manage- 
ment on the wtband: system on yearly 
settlements. The area then producing a 
rent was about 350 bigkas; in the following 
year it was slightly more. On the survey 
in 1894 the area of this chur was found 
to be 2,060 bighas, of which 583 were by 
this time under cultivation. The residue 
was uncultivated jungle, and the whole of 
it was every year completely under water 
from the beginning of June to the end of 


October. Naturally, the land was then very 
poor, and there was no resident raiyat in 
the mahal, 


The chur had so far increased by 1894 
that a ratyatwar: settlement was then made 
with the utland: ratyats for a term of 
five years, On the expiration of this term 
it was again surveyed, and its area was 
found to have inareased to over 8,000 
bighas, and 85% acres of it were released 
to the proprietor of estate No. 399, as 
being land which was a re-formation in situ 
of his Mouzah Sardanga. It would seem 
that a further portion of it had been 
previously released to the owner of Mouzah 
Baliadunga. The cultivable lands were then 
settled again for an undefined term. 

In 1902 the principal defendants petitioned 
the Collector of Nuddia for the release to 
them of the lands in question, alleging that 
they were re-formations. in situ of lands 
belonging to their estate, lot Gobindpur, 
Touzt No. 100, and ten months later the 
Officiating Collector granted the petition. 
In his judgment the petitioners had proved 
their title and the identity of the re-formed 
lands, and the Government could not 
legitimately resist their claim, Accordingly 
possessicn was delivered in due form, by 
planting a bamboo on the estate, by pro- 
eclamation, and by beat of drum. 

The report of 1899 in terms speaks of 
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these re-formed lands as being the “property” 
of the Government resumed in 1888, which 
at most means that in time the Govern- 
ment’s actual possession, such as if was, 
might be expected to ripen into ownership. 
The report of 1902 speaks of possession, 
direct management, and settlement. The 
order of 1903, while avoiding the term 
“property,” because it recognised the property 
of the petitioners, recited that the Govern- 
ment took possession of Chur Raninagar 
No. 2 in 1888, the year in which it came 
into existence as a chur. These documents, 
however, were reciting what had happened 
some years before, and presumably after 
some change of Collectors in the meantime, 
and itis very noticeable thatin the khasras 
of the chur the -column headed “Name 
of proprietor and landlord? appears 
to have been left blank ‘until 1899, when it 
is filled in for the first time with the name of 
the Empress of India. 

The Limitation Act of 1877 does not define 
the term “‘dispossession,” but its meaning is 
well settled. A man may cease to use his land 
because hecanno- useit, since it ig under water. 
He does not thereby discontinue his possession: 
constructively it continues, until he is dis- 
possessed; and, upon the cessation of the dis- 
possession before the lapse of the statutory 
period, constructively it revives. “There can 
be no discontinuance by absence of use and 
enjoyment, when the land ig not capable of. 
use and enjoyment”. [per Cotton, L. J., in 
Leigh v. Jack (16)). It seems to follow that 
there can be no continuance of adverse posses- 
sion, when the land is not capable of use and 
enjoyment, so long as such adverse possession 
must rest on de facto use and occupation. 
When suffsient time has elapsed to extinguish 
the old title and start a new one, the new 
owner’s possession, of course, continues until 
there is fresh dispossession, and revives as it 
GeAses. 

In the case of Secretary of State v. Rrishnamonz 
(6), their Lordships’ Board applied this view 
to a case, wherea river shifting its course 
first in one direction and then in the opposite 
direction, first exposed certain submerged 
lands, of which the Government took posses- 
sion, and then after a few years flooded them 
again. No rational distinction can be drawn 


(16) (1880) 6 Ex. D, 264; 49 L. J, Ex. 220; 28 W. 
R, 452; 42 L, T. 468; 44 J, P, 488, 
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between that case and the present one where 
the re-flooding was seasonal and occurred for 
several months in each year. It was held 
that when the land was re-submerged the 
possession of-the Government determined and 
that, while it remained submerged, no posses- 
sion could be deemed to continue so as to be 
available towards the ultimate acquisition of 
title against the true owner, 

Again to apply the test suggested by 
Bramwell, L. J., in Leigh v. Jack (16) at 
page 273, “to defeat a title by dispossessing 
the former owner, acts must be done, which 
are inconsistent with his enjoyment of the 
soil for the purposes for which he intended to 
use it,” and, therefore, it is necessary to look 
at the position in which the former owner 
stands towards the land, as wellasto the 
acts done by the alleged dispossessor. 

It is impossible,” says Lord Halsbury in 
Marshall v. Taylor (17), “to speak with exact 
precision about the degree of possession or 
dispossession that will do, unless you have 
regard, as Lord Justice Cotton said in Leigh v. 
Jack (16), to the nature of the property.” 
An exclusive adverse possession for a 
sufficient period may be made ont, in spite of 
oc3zasional acts done by the former owner on 
the ground for a specific purpose from time to 
time, Conversely acts which prima facie are 
acts of dispossession may under particular 
circumstauces fall short of evidencing auy 
kind of ouster. They may be susceptible of 
another explanation, bear some othercharacter 
or have some other object, In the present 
ease beyond the temporary utbanti cultivation 
itself there is nothing down to 1892 to show 
an exclusion of the plaintiffs by the Revenue 
Authorities. 

Their Lordships are of opinion that, what- 
ever may have been the case later on,.there 
had not been, down to September 1892, any 
dispossession of the plaintiffs within the mean- 
ing of Article 142. The evidence of pnases- 
sion by the Government consists in the direct 
mansgement under which  bandobastdars 
eultivatéd at annual rents. Two Collectors’ 
orders, dated in 1889, are referred to, but not 
exhibited, under which the land was first of all 
“treated” as an aceretion to one property and 
almost immediately afterwards “considered” 
as an accretion to another; but beyond 


(17) (1885) 1 Ch, 641 at p. 645; 64 L. J. Ch. 416; 
12 R. 310; 72 L. T. 670. 
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the. utbandi cultivation, nothing was done.: 
Whether the land cultivated was the same - 


each year or not does ‘not appear; atany 
rate, it was annually submerged, and there 
are no circumstances to link together various 
` portions. of the ground, so as to make the 
possession of a part, as.it emerged, amount 
constructively to possession. of the whole; 


Mohini Mohan Roy v. Prumoda Nath Roy (18). - 


The lands in question in this snit form only a 
part-cf Chur Raninagar No. 2. It cannot 
be shown that they formed part of the Jand 


cultivated, or of the chur which had emerged. 


up to 1892. It-is quite possible that most, 
1£ not- all, -of the land cultivated between 
1891 and 1893 may have belonged to the 
Jand, which was shortly afterwards released 
to the Baliadunga and Sardanga zemindars. 
16 is clear that in those early years there 


was considerable uncertainty as to the course: 


the re-formation was- taking, and the. fact 
must have been well known that the chur 
might turn out to be a re-formation in situ of 


the land, which had -only diluviated within - 


the previous twenty years. 


If, as their Lordships think, no disposses- 
sion occurred, except possibly within twelve 
years befcre the commencement of this suit, 
Article 144 is the Article applicable, and not 
Article-142. Itis not easy to see in the cir- 
cumstances of a case such as this how con- 
duct insufficient to evidence dispossession of 
the plaintiffs can be used to evidence’ adverse 
possession available to the defendants; but, 
be that as it may, in their Lordships’ opinion 
the’ defendants’ contention resting on Article 
144 fails on another ground. The period of 
time requisite to bring the defendants under 
the protection of Article 144 cannot be made 
ont, unless to the period “during which the 
defendants have been in possession there is 
tacked, oct of. the prior period when it is 
contended- that the Revenue Authorities had 
possession, a number of years going back to 
1892. The definition section, section 2, shows 
that. in the present ease this cannot be 
done. The defendants do not derive their 
liability to be sued “from or through” the 
Revenue Authorities in any sense of the 
words. They advanced a claim of their own 
adversely to the Revenue Authorities, which 
was rested on prior title and possessiov, and 


(18) 24 C. 256; 10, W; N. 804; 12 Ind. Dec. «x. s.) 
857. > 
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sought to putan end to conduct.on the part: 
of those authorities which, they asserted, was 
inconsistent with and an invasion of their 
own superior title. On investigation the. 
Revenne Authorities recognised and submitted. 
to this adverse claim- and withdrew from 
any enjoyment or occupation. If the defend- 
ants could make good now the claim which - 
they made then, well and. good; but they 
would succeed, not by reason of; but inde- 
pendently of the Limitation Act. Upon 
this ground they fail as far as Article 144 is 
concerned. i : 


In this view of the case ib is -not neces- 
sary to decide two points much discussed 
before their Lordships: first, that the deferd- 
ants’ possession could not as such be deemed 
to be adverse to their co-sharers or available 
to deprive the plaintiffs of their rights; and, 
second, that the possession of the Revenue 
Authorities could not be availed of against 
the plaintifis by reason of their being at the 
time minors under the guardianship of the 
Court of Wards. In differing from the High 
Court: upon the determination of the appeal, 
their Lordships do not wish to be taken as 
expressing’ any opinion adverse to their view 
on this second point, 

In the result their Lordships will humbly 
advise His Majesty that the appeal should be 
allowed with costs, the judgment of the High 
Court should be set aside with costs, and the 
decision of the Trial Judge should be restored. 
As the first defendant on the record; the 
Secretary of State for India in Counei), 
lodged no case and did not appear before 
their Lordships to support or resist the appeal, 
their Lordships do not advise that the terms 
of any order as to costs should affect him. 

Appeal allowed. 


Solicitors. for the Appellants: Messrs. 
Watkins & Hunter. 
Solicitors for the Respondents: Messrs, 


T, H, Welson & Co. 


Vol. XL] 
ZAIBUNNESSA BIBI Y. PARBHU NARAIN SINGH. 


ALLAHABAD HIGH COURT. 
Ssconp Civ: Appgat No. 162 or 1916. 
May 30, 1917. 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 
Musammat ZAIBUNNESSA BIBI— 
PLAINTIFE—A PPELLANT 
VETEUS 
H. H. Maharaja PARBHU NARAIN 
SINGH AND OTHERS — DEFENDANTS — 


RESPONDENTS, l 
Mortgage — Redemption —Integrity broken~~Mortgagor, 
suit by one— Eatent of share, redemption of. 
Where the integrity ofa mortgage has been broken, 
one of the mortgagors is entitled only to redeem 
the share which he owns inthe mortgaged property. 


Second appeal against the decision of the 
District Judge, Allahabad, dated the 25th 
August 1915. 

Messrs. A. H. C. Hamilton and J. Nehru, 
for the Appellant. 

Messrs. Gokul Prasad and S. ©. Chaudhry, 
for the Respondents. 


JUDGMENT.—The facts of this case; 
BO far as it is necessary to state them for 
the purposes of this appeal, areas follows: — 
A: mortgage was made in 1523 of certain 
property. One of the mortgagors was Sheikh 
Dalilullah, who owned a two-annas eight-pies 
share out of the sixteen annas mortgaged. 
The present plaintiff is one of the descend- 
ants of J)alilullah. The other descendants 
and heirs of Dalilullah are also parties to the 
suit, having been made pro forma defendants. 
Admittedly the integrity of the mortgage has 
been broken up and the mortgagee is now 
owner of thirteen annas four pies out of the 
sixteen annas. The plaintiff sought to redeem 


the whole of the two-annas eight-pies share. 


which origically belonged to Dalilullah, The 
Court of First Instance gave her a decree. 
The Lower Appellate Court has held, on the 
strength of the rulings of this Court, that the 
plaintiff is only entitled to redeem her own 
share. That share has been ascertained. 
The plaintiff comes here in second appeal and 
she pleads that she is entitled to redeem - the 
whole of two annas. eight-pies share because 
the other heirs and descendants have express- 
ed their willingness that she should do so. 
It is urged thatthe suit is in substance a 
suit by allthe heirs to redeem the whole 
share. With this last plea we cannot agree. 
Tt would have been easy enough for the 
pro forma defendants, if they had so wished, 
to haye turned themselves into plaintiffs and 
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to have joined in the suit with the appel- 
lant. This: they did not do. Onur attention 
has been called to a decision of the Bombay 
High Court reported as Sakharam Narayan v. 
Gopal Lakshuman (1), which is somewhat in 
favour of the appellant. The appellant, how- 
ever, is met at the forefront of this appeal by 
a series of rulings of this Court commencing 
from Kuray Mal v. Puran Mal (2) and ending 
with Munshi v. Daulat (8). It is clear, 
on the face of these rulings, that the plaintiff 
is entitled only to redeem the share which 
she owns in the mortgaged property, and that 
share is much less than two annas eight pies. 
We can see no good reason to differ from a 
long series of decisions which have prevailed 
in this Court, merely because in the year 1826 
another Court has held otherwise, especially 
when the rulings of this Court are based 
on a ruling of their Lordships of the Privy 
Council. In our opinion the desision -of 
the Court below is quite correct. We, 
therefore, dismiss this appeal with costs, in- 
cluding fees on the higher seale. 


Appeal dismissed. 
(1) 10 B. 6561; Unrep. P. J. B. H.C. (1981-3) 
561; 5 Ind, Dec, iN. s) 825, 
ee 2 A. 565; 4 Ind Jur. 653; 1 Ind. Dec. (N. 3.) 
28. 
(3) 29 A. 262; A. W. N. (1907) 49; LA. L.J. 74, 


PATNA HIGH COURT. 
Fregest Oivi Appeat No 419 cr 1915, 
April 26, 1917, 
Present:-—Mr. Justice Chapman and 
Mr, Justice Atkinson. 
JOGESHWAR NATH SAHAI AND ANOTaER 
— PLAUINTIFFS—APPELLANIS 
VETSUS 


JAGATDHARI PRASADanp OTRAERS 


— DEFENDANTS— RESPONDENTS, 

Probate and Administration Act (V of 1881), s. 55— 
Civil Procedure Code (Act V of 1908), O. XXIII, r. 1— 
Will — Probate, application for, withdrawal of — Court, 
duty 0f— 0. X&III, r, 1, applicability of, to Probate 
proceedings, 

An application for Probate cannot legally be dis- 
posed of by a compromise. The law imposes on the 
Court the duty of determining whether the Will is 
genuine or not, [p. 348, col. 1.) 


Order XXIII, rule 1, of the Civil Procedure Code 
does not apply to an application for Probate. If an 
executor improperly withdraws an application 
for Probate, he is not precladad from again under- 
taking the discharge of his duty in obtaining the 
finding of the Court on the genuineness of the Will. 
[p. 346, col, 2.] 
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JUGESHWAR NATH SAHAT Y, JAGATDHARI PRASAD, 


Appeal against the desision of the Judicial 
Commissioner, Ranchi, dated the 8th August 
1915. 

Messrs. Rajendra Nath Ghose and Atul 
Krishna Roy, for the Appellants. 

‘Messrs. Mustafa Khan and Harnarain 
Parsad, for the Respondents. 
JUDGMENT, 

CHAPMAN, J.—This appeal arises out of a 
proceeding for the Probate of the Will of 
a person who died leaving three sons by 
a wife who predeceased him, and a widow 
with a son by her. The Will purported 
to leave the bulk of his property to the 
widow and her son. The application for 
Probate was made by two of the exesutors 
on the 2nd of Februray 1914. On the 
13th July a petition of compromise was 
filed under which the widow on_ behalf 
of herself and her son agreed to divide 
the properties with the three sons by the 


first wife. On the same date the two 
executors who had applied for Probate 
withdrew their application. On the llth 


of February 1915 a fresh application for 
Probate of this Will was made. In this 
application one of the executors who had 
applied before joined; the other applicant 
was another executor. An objection was 
taken on behalf of the sons of the 
first wife that the previous application for 
Probate having been withdrawn the executors 
were preculded by the provisions of Order 
XXIL, rule 1, of the Code of Civil Proce- 
dure from again applying for Probate. It 
. ig well settled by anthority that an appli- 
sation for Probate cannot legally be disposed 
of bya compromise. The law imposes on 
the Court itself the duty of determining 
whether the Will is genuine or not. If 
is quite clear, therefore, that the Court 
acted improperly in permitting the executors 
to withdraw the application for Probate 
merely by reason of the compromise which 
was filed. So far as the question of the 
application of Order XXIII, rule 1, of 
the Code of Civil Procedure is’ concerned, 
that question has to be determined by 
reference to section 55 of the Probate and 
. Administration Act, 1881. That section 
says that the proceeding of the Qourt in 
relation to the granting of Probate shall 
be regulated, so far as the circumstances 
of the casa will admit, by the Code of 
Ciyil Procedure. Now the circumstances 


of a Probate case do not properly admit of 
the withdrawal of an application for Probate 
by an executor. Order XXIII, rule 1, of the 
Code of Civil Procedure, which says that 
a plaintiff may withdraw’ his suit or 
abandon a part of his claim, therefore, does 
not, in my opinion, apply to an application for 
Probate. It is the duty of an applicant for 
Probate to obtain the opinion of the Court 
upon the genuineness or otherwise of the Will. 
He fails in his duty if he does not obtain 
the finding of the Court on the Will: that 
being so, it is clear that the farther provision 
in Order XXIII, rule I, to the effect that 
if a plaintiff withdraws from a suit, he shall 
be precluded from instituting any fresh 
suit in respect of the same subject-matter, 
also does not apply. It is clearly undesirable 
that if any executor does improperly 
withdraw an application for Probate, he 
skould be precluded fromagain undertakig 
the discharge of his duty in obtaining the 
finding of the Court on the genuineness of 
the Will. I would accordingly allow this 
appeal, set aside the judgment and order 
of the learned Judicial Commissioner and 
remand the case to him for a fresh decision. 
Iam not prepared to express any opinion 
as to whether the parties will or will 
not be bound ixter se by the petition of 
compromise which they filed, in sa far 
as the disposal of the assets is concerned: 
but that has nothing to do with the ques- 
tion whether the Will is genuine or not, 
and upon that question the learned Judicial 
Commissioner must express an opinion. 

The matter has been greatly delayed 
and we trust that it will be expedited as 
much as possible. 

The appellants are entitled to their 
costs. 

AtT«inson, J.—I agree. 


Appeal allowed; Case remanded, 
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MADRAS HIGH COURT. 
Orvin Appears Nos. 235 AND 440 to 442 
or 1915, 

January 24, 1917. : 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
GHULAMSA RAVUTHAR AND OTHERS— 
Derenpants Nos. 1, 2 AND 6 to 9—Appettants 
in A. S. No. 235 or 1915 
SULTAN MOHIUDDIN RAVUTHAR AND 
oraers—Derenpants Nos. 1 AND 5 to 9— 
APPELLANTS IN A. S. Nos. 440 ann 441 or 1915 
A. S. MUHAMMAD HUSAIN 
RAVUTHAR AND, oTHers—DevenDants 
Nos. 1, 4, 5 & 9 to 12- APPELLANTS 
In A. S. No. 442 or 1915 

R . VErEĊuUS 
S. M. R. M. S. V. VISVANATHAN 
CHETTIAR—PLAINTIFF— RESPONDENT IN ALL, 

Negotiable Instruments Act (XXVI of 1881), s. 28, 
scope of—Payee, description of, by vilasam of 
frm—Mercantile usage—Nattukottai Chetties, custom 
among—Document, construction of—-Surety for consoli- 
dated amount made up of several promissory notes, 
liability of—Cause of` action—Oontract Act (IX of 
1872), 8. 128. 

The principle underlying section 28 of the Negoti- 
able Instraments Act that if a promissory note is 
made payable by a person as agent of another, the 
latter ig not liable personally on the note, applies 
also tothe case ofa payee. [p. 343, col, 1 ] 

It is a well-known usage among Natukottai 
Chetties to draw hundies, bills and promissory notes 
in the name of the agent of a firm represented by the 
firm’s vilasam, and in such cases it is the firm 
indicated by the vilasam which is intended to be the 
payee and not the agent whose name appears on the 
instrament. [p. 347, col 2.] : 

The question is entirely one of construction of a 
document, [p. 347, col. 2 ] 

Where a person makes himself liable as a surety 
for a consolidated amount, the amounts themselves 
having been borrowed under several promissory 
notes from time to time, the cause of action as 
against the surety arises on each of the dates on 
which the sums borrowed under the several promis- 
sory notes become payable. Where the cause of 
action is separate the liability of the surety is 
also separate with respect to each of the promissory 
notes, [p. 348, col. 1.] 


Appeals preferred respectively against the 
decrees of the Court of the Subordinate 
Judge, Mayavaram, in Original Suits Nos. 66 
of 19138 and 16 to 18 of 1914. 

Mr. T, R. Venkatarama Sastri, for the Ap- 
pellants. 

Messrs. T. Narasimha Atyangar and R. K. 
Narayanasami Atyar, for the Respondent. 


JUODGMENT.—The first objection raised 
in these appealsis that the plaintiff’s firm 
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was not entitled to maintain the suits, inas- 
much as the promissory notes on which the 
suits are based are made out in the name of 
‘S.M.R.M.S.V. Raman Chetty’, the conten- 
tion being that the payee that is intended 
is Raman Chetty, the agent of the firm, 
indicated by the letters prefixed to his name, 
and not the firm itself. The question is 
entirely one of construction. We have to 
consider whether when the notes purport to be 
made payable to S.M.R.M.S.V. Raman Chetty 
what was intended was that the payee was 
to be the firm as indicated by the letters of 
tha wlasam and represented by Raman 
Chetty the agent, or whether the payee 
was to be Raman Chetty who was in 
fact the agent of the plaintiff's firm. No 
evidence has been adduced in this case 
as to any particular usage obtaining among 
the Nattukottai Chetties, in describing the 
firm either as maker of the promissory note 
or as payee. But there isa decision, Munga- 
mal Jesse Singh v. 4.L.V.8.0.T. Firm (1), 
of Mr. Justice Wallis, as he then was, sitting 
on the Original Side of this Court where he 
held on the evidence adduced in that case 
that it was a well-known usage among 
Chetties to draw handie», bills and pro- 
missory notes in this form and that in 
such cases, it is the frm indicated by 
the wvilasam which is intended ‘to be the 
payee and not the agent, though his name 
appears on the instrument. This decision 
was appealed from and confirmed by this 
Court in Original Side Appeal No. 58 of 
1908. There is an allusion to this usage 
to be found also in Muthar Sahib Maratkar 
y. Kadir Sahib Marackar (2), and the learned 
Subordinate Judge in this very case also 
holds it to be clear that the person indicat- 
ed as the payee on these promissory notes 
is the firm and not Raman Chetty, the 
agent. We, therefore, read the promissory 
notes as meaning that the amounts were to 
be paid to the firm as represented by Raman 
Chetty. 

But even if we were to read the notes 
as contended on behalf of the appellants, 
as if they were made payable to Raman 
Chetty the agent of the plaintiff's firm, that 
will not in any way help them. It has 
been laid down by the Full Bench in Koneti 


2 


(1) 4M.L.T. 309. 


(2) 28 M. 644 ab p. 549; 16 M. L, J. $84, 


348. 


F RAMNATH SIL t. RIBA SUNDARI DEBYA, 


Naicker v. Gopala Atyar (3) that if a pro-- 
missory note is made by a person as agent 
of another, the latter is not liable personal- 
ly on the note, This is the effect of.section 28 
of the Negotiable Instruments Act and we 
think the principle underlying. the section is 
applicable also in the caseof a payee. We, 
therefore, hold that this objection to the snits- 
is not tenable. 

The next question which is argued by 
Mr. T. R. Venkatarama Sastriar is that 
Inasmuch as the Ist defendant’s liability 
was based on Hxhibit E according to which 
he made himself liable to the extent of 
Rs. 15,000, the entire cause of action arose 
at the date of the institution of the Origi- 
nal Suit No. 16 of 1914 and the subsequent 
sunits were barred by virtue of Order II, rule 
2, corresponding to section 43 of the old 
Civil Procedure Code. It is contended that 
the liability of the Ist defendant under 
Exhibit E was a single liability with respect 
to the entire amount borrowed, though 
different amounts were borrowed from time to 
time under separate promissory notes. We do 
not think there is any force in this conten- 
tion. The cause of action on each of these 
promissory notes was separateand that being 
so, the liability of the Ist defendant who 
stood in tbe position of a surety was also 
separate with respect to each of the promis- 
sory notes. The objection, therefore, fails. 

It isalso argued that the Ist defendant 
was not the partner of the firm, but we 
have not the slightest donbt that the finding 
of the Subordinate Judge on this point is 
right. 

Another objection had been taken to 
the suits that inasmuch as the partnership; 
of the defendants was not registered accord- 
ing to the Ordinanee of Ceylon, they would 
not be liable for the debts contrasted from. 
the plaintiff. The Ordinance itself in express 
terms says that the absence of registration 
would not affect the liability.of the partners: 
to third persons. 

Then it was. argued. that the Subordinate 
Judge ought to have appointed a Commis- 
sioner to take the accounts. But with respect. 
to the amounts borrowed, there are the 
promissory notes on. which the suits are 


(3) 21 Ind. Cas. 417; 28M. 482; 25 M, L, J. 425; 14 
M L, T. 414. 
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based and there was:no. necessity for any 
accounts- being taken since the amounts-due 
upon the promissory. notes: were proved be- 
fore the Subordinate Judge. All the appeals 
are dismissed with costs; 


Appeals dismissed, 
V.R.P. 
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CALCUTTA HIGH COURT. 
APPEAL FRON APPELLATE Decree No, 2659 
or 1918. 

July 20, 1915 
Present:— Justice Sir Asutosh Mookerjee 
Kr., and Mr. Justice’ Béachoroft. 
RAMNATH SIL ano ANOTHER— 
DEFENDANTS-—APPELLANTS 
versus 


SIBA SUNDARI: DEBYA AND ANOTHER — 


Prarintires——~ RESPONDENTS. 

Landlord and  tenant—Service tenwre—Tenant 
refusing to perform service,.consequences of — Transfer 
of "Property Aot (IV of 1882), s 114, (b), (g)— 
Forfeiture of service tenure created before or after the 
passing of the Act.’ 

A service tenure, whether created before or after 
the passing of the Transfer of Property Aci, deler- 
mines if the tenant refuses to render the requisite 
service and the landlord is thereupon entitled to 
re-enter withont serving a notico to quib upon the 
tenant. [p 349, cols. 1 & 2.] 

Clause (g) of section Lil of the Transfer of Pro- 
perty Act does not render it obligatory upon the 
lessor to serve a notice to quit upon a lessee who has 
forfeited his tenancy; a mere demand for possession 
is sufficient to determine the lease. [p. 840, col. 1.] 

The plaintiffs instituted a suit for the ejectment of 
the defendants from land, which they held on 
condition that they would serve the plaintiffs as 
barbers and enjoy the land in consideration of their 
service, on the allegation that the defendants 
by refusing to perform:the requisite service had for- 
feited the tenanoy: 


Held, thatif the service tenure be assumed to: - 


have been'‘created before the Transfer of Property. 
Act came into operation; it was competent to the 


£ 


plaintiffs,-on the service thus ceasing, to resume and i 


take possession of the land without reference to the 


Court at all, but if, on the other hand, the tenancy 


be assumed to have been created after the Transfer 


of Property Att came into operation then the position : 


of the parties must be. determined with reference 
to the terms of section 111, clause (b) or clause (g), 


whichever was applicable to the case, and that in- 


either case, the defendants were Hable to be ejectéd 
without service of notice to quit. 
2; p. 350; col. 1.] 

Appeal’ against’ the. 
Subordinate: Judge, Dacca; dated- the. ‘4th 
May 19:3, modifying. that of the Munsif, 


[p. 349, cols 1165 - 


decree: of the. 


Vol, ALI 
RAMNATH SIL V. SIBA SUNDARI DEBYA, 


Manickgunge, dated the 28th September 
1912, 


Baba Sasadhar Roy (Junior), for 
Appellants. 


the 


Babus Dwarka Nath Obkuckerbuity and 
hamani Mohan Ohatterjee, for the Re- 
spondents. 


JUDGMENT,.—This is an appeal by 
the defendants in an action in ejectment. 


The defendants, who are barbers by caste ' 


and profession, held the . disputed land 
under the plaintiffs on condition that they 
would serve them as barbers and enjoy 
the land in consideration of their service. 
The plaintiffs seek to eject the defendants 
on the allegation that they have forfeited 
the tenancy, as since 1901 they have 
refused to perform the requisite service. 
‘The defendants urged that the tenancy 
is held at a money rent, that there has 
been no forfeiture and that they are 
entitled to a reasonable notice to quit, 
before they can be evicted. The Courts 
below have found on the merits in fayour 
of the plaintiffs and have decreed the 
suit, In our opinion, that decree is 
manifestly right and cannot be successfully 
assailed. 

As the origion of the tenancy is unknown, 
two alternative hypotheses have been 
placed before us. If the tenancy ke 


assumed to have been created before the’ 


Tansfer of Property Act came into 
operation, the position of tke defendants 
must be determined with reference to the 


law as it stood at that time. Now, it 
was ruled by a Full Bench of the 
Sudder Court ia the case óf Sreesh 


Chunder v. Madhub Mochee (1) that where 
the defendant held land for the per- 
formance of certain services, he was not 
entitled to continue in possession when 
he failed to perfrom the services and that 
it was competent to the grantor, on the 
service thus ceasing, to resume and take 


possession of the land -withont reference 
to the Court- at all. This view was 
confirmed subsequently in the cases of 
- Hurrogebind Raha v. Ramruino Dey (2), 


Makbul Hossain v. Ameer Sheikh (3) and 


(1) (1857) S. D, A. 1772. 
(2) 40. 67; 2 Ind. Dec.-(n. 8.) 44, — 
(d) 25 C. 181; 13 Jud, Deo. (N. B.) £9. 
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Ansar Ali Jemadar v, C. E. Urey (4). 
Consequently if the law as it stood before 
the Transfer of Property Act is applied 
to the case before us, the defendants are 
liable to be ejected without notice, as they 


bave refused to perform the requisite service, 


If, on the other hand, the tenancy is assumed 
to have been oreated after the Transfer of 
Property Act came into operation the 
position of the parties must be determined 
with reference to the terms of section 111. 


' Under clause (b) of that section, a lease 


of immoveable property determines, where 
such time (that is, the time limited 
thereby) is limited conditionally on the 
happening of some event, by the happening 
of such event. Under clause (g) a lease 
of immoveable property determines by 
forfeiture in case the lessee breaks an 
express condition which provides that on 
breach thereof, the lessor may re-enter 
or the lease shall become void, if the 
lesscr does some act showing his intentiun 
to determine the lease. In our opinion the 
case falls either witbin clause (b) or clause 
(g). A service tenant holds the land on 
condition that if he refuses to render ser- 
vice the lease shall determine, and there- 
upon the landlord shall be entitled tore- 
enter, There can thus be no doubt that if 
a service tenant renounces his character as 
service tenant, by e}aiming to hold the lands 
at money or produce rent, and denies the 
title of the landlord to resume the lands, 
the lease to him determines and no notice 
is necessary to eject him. It is also plain 
that if clause (g) be held applicable, the 
lessors did, in the present case, signify, 
prior to the institution of the suit, their 
intention to determine the lease. In 1905, 
they instituted a suit to eject the defend- 
ants on the ground that their tenancy had 
been forfeited by reason of their refusal 


to render service: that suit was withdrawn, 


with liberty reserved to institute a fresh 
suit on the same cause of action. This 
was sufficient notice of intent to forfeit: 
Serjeant v. Nash Field & Co. (5), Grimwood 
v. Mcss (6), Jones v. Carter (7). As was 

(4) 2C. L. J. 408. 

(6) (1903) 2 K. B. 304; 72 L. J. K. B. 630; 89 L. T 
112;19 T. L, R 510. 

(6) 0872) 7 O0. P. 360; 41 L. J. C. P. 239; 27 L. T, 
£68; 20 W. R. 972. hd 

(7) (1846) 15 M. & W., 718; 71 R, R. 800; 10 Jur, 
58; 163 E. R. 1040. 
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explained in the case of Anandamoyee v. 
Lakht Chandra Mitra (8), clause (g) of section 
111 does not ‘render it obligatory upon 
the lessor to serve a notice to quit upon 
the lessee who has forfeited his tenancy ; 
even a demand for possession is sufficient : 
Deo Nandan Pershad v. Meghu Mahton (9). 
Tt is consequently plain that whether the 
tenansy was created before or after the 
Tranefer of Property Act came into force. 
the defendants are liable to be ejected 
without service of notice to quit. : 

The decree of the Subordinate Judge is 
accordingly confirmed and this appeal dis- 
missed with costs. 


Appeal dismissed. 
8) 33 ©. 339; 3 C. L. J. 274. 
(8) 5 C. L. J. 181; 11 C. W. N. 225; 34 C. 57. 


PATNA HIGH COURT. 
Seconp Civin Arrear No. 160 or 1916. 
March 2], 1917. 
Present: —Mr. Justice Mullick and 
Mr. Justice Atkinson. 
BISHUN CHAND — PLAINTIFE— A PPELLANT 
VETEUS 
Babu AUDH BIHARI LAL—Derenpaxt— 
RESPONDENT. 

Negotiable Instrumente Act (XXVI of 1881), s. 80— 
Hand-note ‘payable on demand, whether carries 
interest—‘On demand’, meaning of —Demand, whether 
necessary before institution of suit— After demand’, 
meaning of-—Civil Procedure Code (Act V of 1908), O. 

. §—Set-off, principles governing. 
gee a ei ae is silent as to the rate of 
interest payable, the lender is entitled, under section 
80 of the Negotiable Instruments Act, to interest at 
the rate of G6 per cent. from the date when the 
money ought to have been paid. ([p. 350, col, 2.) 

The words ‘payable on demand’ have a legal 
meaning and sense, which convey that the note is 
payable on the date of its execution. In such a case no 

demand is necessary prior to the suit. [p. 851, col. 2.] 

` TE, however, the words used are ‘after demand, 
then a demand becomes coe before a suit is 
instituted. [p. 361, col. 2. 
Er suit a the recovery of money the defendant 
3a not allowed to set of against the plaintiff 8 
demand any sum which is nob an ascertained sum 
legally recoverable and the claim with respect to 
which does not arise outof the same transaction. [p. 
362, col. 1.) | B 

Appeal from the decision of the Additional 
Distriot Judge, Shahabad, dated the 27th 
Angust 1915, affirming that of the Officiat- 
ing Additional Sub-Judge, Shahabad, dated 


he 5th June 1914. 
i Mr. Sushil “Madhav Mullick, for the Appel- 


lant. 
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Mr. Tribhuwan Nath Sahay, for the Re- 
spondent. 


JUDGMENT. 

Arxinson, J.— The plaintiff sues the defend- 
ant for recovery of the principal sum of 
Rs. 1,109 on foot of a hand-note, dated the 
2nd of November 1910. There is no dispute 
that the amount of the principal stated in 
the note of hand is due and owing by the 
defendant to the plaintiff. The note of 
hand, however, is quite silent as to the 
payment of interest. The hand-note is, in 
terms, a hand-note payable on demand, The 
plaintiff, in his plaint, in paragraph 2, claims 
interest at the rate of 12 per cent. upon “the 
principal sum advanced to the defendant. The 
learned Judge, however, held that the 
plaintiff was not entitled to any interest 
whatever, because in the hand-note in. 
terest was not provided for, It is con- 
tended before us that the learned Judge 
was wrong in arriving at that conclusion 
in point of law, because, even though the 
hand-note contained no provision as to 
interest, yet under section 80 of the Negoti- 
able Instruments Act, XXVI of 1881, the 
plaintiff would be entitled to interest at 
the rate of 6 per cent, from the date on 
which the amount secured by the hand- 
note ought to have been paid. The 
learned Judge was not referred to section 
80 of the Negotiable Instruments Act; 
because I feel sure that if his attention 
had been directed to the provisions of 
that Act he. would have passed a decree 
in favour of the plaintiff for interest at 
the rate of 6 per cent. 


The only question of difficulty which 
arises in this case is the time from which 
the rate of interest began to run. I 
think that it must be admitted, having 
regard to the authorities, that where a 
hand:note is silent as to the rate of in- 
terest payable, under section 80 of the 
Negotiable Instruments Act the lender is 
entitled to interest at the rate of 6 per 
cent. from the date when the money ought to 
have been paid. The case reported as Ghan- 
shiam Lalji v, Ram Narain (1) and also the > 
case reported as Basanti Bibi v. Sheo Mangal 


(1) 29 A, 33; 11 0. W. N. 105,17 M. L. J. 85; 4 A. 
L. J. 29, 1 M. L. T. 427; 9 Bom. D, R. 1; 6C. L. J, 
7 (P. 0.). 
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Farshad (2) undoubtedly favour that con- 
struction. There is a case reported as 
Bhupati Ram v. Sourendra Mohun Tagore 
(3), which seems to take a different 
view, but in that case the learned Judge 
who desided the case never considered 
or discussed the effect of section 80 of the 
Negotiable Instruments Act. Therefore, we 
consider that cn the true construction of 
section 80 of the Negotiable Instruments 
Act tnterest was payable on the note in 
suit. 


The next question is, from what date 
the interest became due. The note of 
hand expressly purports to be a note of 
hand “payable” on demand” and it is 
contended by Mr. Mullick that where a 
hand-note is payable on demand it is 
payable immediately on its execution; and 
Mr. Mallick relies, in support of his 
argument, upon a case reported as Perumal 
Ayyan v. Alagirisami Bhagavathar (4), 
and at page 248 their Lordships say: “The 
words ‘on demand’ must, we think, be re- 
garded as a technical expression equivalent 
to ‘immediately’ or ‘forthwith’, That, 
we think, was the intention of the 
parties.” That case was considered in the 
case reported as Pertanna Goundan v. Muthu- 
vira Goundan (5) and their Lordships say: 
“There can be.no doubt but that, under 
the general law, money lent, payable on 
demand, is due from the. date of the 
loan; in other words, there is a cause of 
action on the date of the loan,” To the 
like effect are the authorities in Eng- 
land; and the law may be summed up, accord- 
ing to the decision of Blackburn, J., as 
follows: In general, where money is 
payable on demand, the Jaw holds that 
the debtor is bound to find out the credi- 


tor and pay him; and this the debtor is’ 


liable to do at once. Therefore, a pro- 
. $ yo 

. missory note payable on demand’ is payable 

at the instant the note is made. No 

demand is necessary prior to an action.” 

The authorities for this proposition laid 


down by Blackburn, J., are to be found 


(2) 2 Ind. Oas. 199;6 A. L, J. 233. 
(3) 800. 446; 7 C. W. N. 412. 
(4) 20 M. 245 atp. 248; 7 M. L.J, 228; 7 Ind. 
Dee. (N. 5) 174. 
jë (5) 21 M. 139; 7 M. L, J. 315; 7 Ind. Dec. (N. s.) 
b. 
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in Norton v. Ellam (6), Maltby v. Murrells 
(7) and George, In re, Francis vy. Bruce 


(8). Therefore, the words “payable on 
demand” have a legal meaning and 
sense which convey that the note is 


payable on the date of its execution, It 
must be remembered that the words “on 
demand” are distinct and separate from the 
words “after demand”. If the words used are 
“after demand”, then a demand is necessary; 
bat ifthe words are “on demand”, then no 
demand is necessary. Accordingly we are of 
opinion that the note in suit was liable to 
interest asand from the 2nd of November 
1910, that is the date on which it was 
executed; and that the plaintiff is entitled 
in this case to interest at the -rate of 6 
per cent. from the 2nd of November 19:0 
until the date of realization of the debt. 
The defendant, as against the principal 
sum and interest due from him to the 
plaintiff, seeks to set off certain sums 
which he claims as the value of his 
services rendered to the plaintiff as a 
Pleader. He sets out in his claim various 
items, ranging alphabetically from A fto 
H, which aggregate in all to nearly 
Rs. 2,000, and he seeks to have the full sum 
set off. as against the plaintiff’s claim. As 
a matter of fact, however, the defendant 
is not entitled to claim the entire sum 
set out in his claim. He is only entitled 
to a share jointly with other Pleaders who 
were associdted with him in the cases in 
which he represented the plaintiff. He is 
thus only entitled to claim a _ fractional 
part of the amounts shown by him. 
Therefore if can in no sense be said that 
the defendant’s claim is for an ascertained 
amount within the meaning of Order 
VIII, rule 6. Indeed that his claim is 
not for an ascertained sum is demonstrat- 
ed by the fact that the learned Jndge 
bad himself to ascertain and declare the 
proportionate share of the sum claimed by 
the defendant to which he (the defendant) 
was in fact entitled. The learned Judge 
has assessed this share at Rs. 176.9.0. 
but the fact that the learned Judge has RE 


ed at this conclusion does not entitle 

(6) (1887) 2M. & W. 461i; M.GH. 69 6 L. J 

Ex. 12]; 1 Jur. 488; 46 R. R. 646; 160 E. R. 839, i 

(7) (1860) 29 L. J. Ex. 377; 5 H. & N. 813; 2 L. T 

y = a ie e g 120 R. R. 838. | 
) (1880 . D. 627; 59 L. J. Oh, 709; 

49; 38 W. R. 617. COSER Leii 
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the defendant to say that he is legally 
entitled to recover this sum without giving 
proof that it was legally recoverable at 
the date of the institution of the suit. 
The learred Judge has come to the con- 
clusion that Rs. 176-9-0 is due to the 
defendant by the plaintiff for the value 
of services rendered by him as a profes- 
‘sional legal gentleman. But we think 
that the plaintiff cannot claim this sum 
as a legal or an equitable set-off; and 
‘certainly not as an equitable set off because 
the claim does not arise out of the same trans- 
action. We have carefully considered the 
effect of the law laid down in the -case 
reported as Diltor Koer v, Karkhoo Singh 
(9), and we are of opinion that the defend- 
-antin this ease is not entitled in point of 
law to the set-off which he claims. There- 
fore, strictly speaking, the decree of the 
lower Court should be varied and the 
defendant’s claim for a set-off should be 
dismissed. However, if appearing to us that 
something must be due by the plaintiff 
to the defendant for services rendered, we 
threw out the suggestion that the plaintiff 
as an honest man should pay an honest 
debt, more especially as the creditor is a 
Pleader who is usually one of the most 
deserving creditors in the world. However, 
Mr. Mullick bad some diffidence in acceding 
to cur suggestion; but we consider that it 
is desirable that this litigation should, 
if possible, be brought to a termination. 
Therefore, although we think that the 
defendant is not entitled to a set-off in 
point of law, nevertheless we think that we 
should, on the principle of justice, equity 
and good conscience, settle this litigation 
ona fair and equitable basis; and we would, 
therefore, allow the defendant, as against the 
plaintiff, credit -for the amcunt to which he 
is entitled for services rendered by him as a 
Pleader and we fix this sum at the figure arriv- 
ed at by the learned Judge, viz., Rs. 176-9-0. 
We arcordingly set aside the decree of the 
lower Court-and declare that the plaintiff 
is entitled to a decree for the full sum 
claimed by him by way of principal, viz., 
Rs. 1,109; and that he is further entitled to 
interest on this sum at the rate of 6 per 
cent perannum asand from the 2nd of 
November? 1910 until the date.of realization. 
As against this.sum of principal and interest 
(9) 37 Ind. Cas, 367. 
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the defendant will get credit for Rs. 176-9-0 
as and for the value of services rendered 
by him to the plaintiff plus Rs. 400, being 
the sum already paid by him to the plaintiff, 
t.e. in all Rs. 570. 


The appeal is accordingly allowed with 
costs, 
Appeal allowed, 


e wa 


MADRAS HIGH COURT. 

Letters Patent APPBAL No. 121 or 1916. 
February 23, 1917. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Oldfield and Mr. Justice 
Seshagiri Aiyar, 

CHIKKAM AMMIRAJU AND orsrrs— 

DEFENDANTS — APPELLANTS 

VETSUS 


CHIKKAM SESHAMMA AND ANOTHER— 


PralntivFs—Responvents. 

Contract Act (IX of 1872), s. 16-—Coercion—Threat 
to commit suicide, whether ‘coercion’— Suicide, whether 
‘act forbidden by the Penal Code’—~‘To the prejudice of 
any person whatever , meaning of—Documeni, execution 
of, under threat of suicide, validity of--Penal Code 
(XLV of 1860), ss. 805, 806, 369. 

Per Wallis, C. J., and Seshagiri Aiyar, J., (Oldfield, 
J., dissenting).—A threat to commit suicide, in conse- 
quence of which a document is executed by a person, 
is the threatening to commit an ‘act forbidden by the 
Indian Penal Code’ and amounts to ‘coercion’ within 
the meaning of section 16 of the Contract Act, and the 
document executed in pursnance of the threat is 
coat and inoperative. [p. 358, col. 1; p. 355, cols. 1 
& 2, 

Per Wallis, C. J.—It is impossible to hold that an 
act which it is made punishable to abet or attempt 
is not forbidden by the Penal Code, especially as 
the absence of any section punishing the act itself 
is due to the fact that snicide is, in the nature of 
hinge beyond the jurisdiction of the Court. [p. 353, 
col. 2. 

Per Seshagiri Atyar, J.— Though there is no pro- 
vision in the Indian Penal Code which forbids in 
terms the commission of suicide, there can be no 
doubt that the intention of the Legislature is to 
forbid such an act simply because a man, by com- 
mitting the act, is beyond the reach of the law. [p. 
353, col. 1.] | 

The word ‘prejudice’ in section 15 of the Contract 
Act does not mean mere sentimental prejudice. 
Some legal injury must fiow before a person can be 
said to be ‘prejudiced’ under the section, [p. 853, 
cols. 1 42.) 

A wife who executes a document in consequence 
of the husband’s threat that he would commit 
se is prejudicially affected by the threat. [p. 353, 
col, 2. 

Per Oldfield, J.~Sectidn 15 of the Contract Act 
should be strictly construed, and the act of prohibi- 
tion not being expressly forbidden by the Penal 
Code, the prohibition cannot be inferred from the 
prohibition of attempts fo commit it. An attempt 
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in the legal sense, cau be recognized as such only 
after the criminal’s intention has been frastrated, 
not when -it is expressed, ie, when the threat is 
made, [p. 354, cols. 1 & 2.] ; 

Appeal under clause 15 of the Letters 
Patent against the judgment of Mr. 
Justice Sadasiva Aiyar, in Second Appeal 
No. 1357 of 1914, reported as 34 Ind. Cas. 
578, preferred against the decree of the 
District Court, Godaveri at Rajahmundry, 
in Appeal Suit No. 6 of 1913 (Original 
Sait No. 4 of 1912, on the file of the Court 
of the Temporary Subordinate Judge, Rajah- 
mundry.) 


Mr. Patanjali Sastri, for Mr. P. Narayana 
Murthi, for the’ Appellants.’ 

Mr. C. - Fenkataramiah, for tbe Respond. 
ents. i l 


-JU DGMENT. 


Watts, C. J.— It has been found by both 
Courts that the deed in question was ob- 
tained by coercion, the coercion consisting 
in a threat by the fifth witness for the 
plaintiffs to his wife and son that he would 
commit suicide if they did not execute the 
document. 

It is easy to set up sucha defence and 
the evidence in support of it shoald, thera- 
fore, be very closely scrutinized before it 
is held to be made ont. Here it has been 
found as a fact and we are not at liberty 
to interfere with the finding on second 
appeal. 

The case now comes before us on a Latters 
Patent appeal owing to a difference of opinion 
between Sadasiva Aiyar and Moore, Jd., as 
to whether the facts as found amounted to 
coercion within the meaning of. section 15 of 
the Indian Contract Act. 

The point mainly argued before us was 
that suicide was not an “act forbidden by 
the Indian Penal Code” within the meaning 
of the section. With this I cannot agree. 
At Common Law suicide was a form of homi- 
cide. “Homicide properly so called”, says 
Hawkins (Pleas of the Crown, Book I, Chap- 
ter 9), “is either against a man’s own life or 
that of another.” Wilful suicide was felony, 
and on a finding that the suivide was felo 
de se his chattels were forfeited to the Orown 
like those of other convicted felons. In 
section 299 of the Indian Penal Code the 
offence of calpable homicide is detined in 
terms which are sufficiently wide to cover 
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deliberato suicide, which is dealt with by 
Mr. Nelson in his Indian Penal Code as 
a species of unlawful homicide, though, 
of course, section 302 and the following 
sections which prescribe the punishment 
for the various kinds of homicide are only 
applicable to living offenders. These sec- 
tions: are immediately followed by sections 
305 and 3C6, which make abetment of sui- 
side punishable with death in some circum- 
stances and with lesser penalties in others. 
Then after dealing in sections 307 and 308 
with attempts to commit murder and to 
commit culpable homicide, the Code proceeds 
in section 309 to provide for attempts 
to commit suicide. I find it impossible 
to hold that an act which it is 
made punishable to abet or attempt is not 
forbidden by the Indian Panal Code, es- 
pecially as the absence of any section punish- 
ing the act-.itself is due to the fact that 
the suicide is in the nature of things beyond 
the jurisdiction of the Court, and it is 
no longer thought desirable to inflict a 
vicarious punishment on those who come 
after him by forfeiting his goods to the 
Crown. ; 

As to the second point, the act threatened 
must be “to the prejudice of any person 
whatever,” and .would cover threats to a 
wife to murder her husband or to a son 
to murder his father. Here the threat was 
by the husband and father to kill himself, 
which must be taken to be an act to his 
own prejudice, which seems to me sufficient 
to satisfy the section. I may add that I 
think the threatened act would also be direct- 
ly to the prejudice of the wife, as it must 
be taken to be to the prejudice of any wife 
to deprive her of her husband, especially 
of a Hindu wife who thereby ineurs all 
the disabilities of a Hindu widow. For the 
same reason, I think the act must be taken 
to be to the prejudice of the son. I would, 
therefore, dismiss the appeal with corts. 


Under section 33 of the Letters Patent the 
appeal is dismissed with costs. l 

OLDFIELD, J.—-I have the misfortune to differ 
from the learned Chief Justice and there- 
fore deal with the case at length. 

The question is whether a threat to com. 
mit suicide is a threat to commit.an act. 
forbidden by the Indian Penal Gode with- 
in the meaning of section 15, Indian Coy. 
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tract Act; ard it is conceded that it is not 
forbidden either directly or in the sense that 
a penaliy is provided for it. It, therefore, 
can be regarded as forbidden only by im- 
plication, It is accordingly in place to con- 
sider whether section 15 can be construed 
by impheation or should be read strictly. 

Section 15 has given rise to few decisions, 
and to none in which the policy of the 
portion we are concerned with has been 
defined. No definition of that policy has been 
suggested before us, and advisedly. For it 
would be hard to argue that any general 
policy is in question, when ‘the coercive 
character of an act depends on the appli- 
cability to it of a Statute, which, though 
wide, does not -enumerate acts criminal in 
India exhaustively, which (as the illustra- 
tion shows) need not have been enacted at 
all or need not have been in forceat the 
date or place in question and which might 
make conduct punishable, although it would 
bë so under no law binding on those con- 
cerned or of which they could even be pre- 
sumed to bave known. The test thus pro- 
vided may commend itself as definite, but 
can be regarded only as arbitrary. and not 
as intended to promote any general policy 
by reference to which a liberal construction 
caii be supported. Taking this view, I am 
bound to scrutinize respondents’ arguments 
closely. 


_ The first is that a threat te-commit sui- 
cide is indistinguishable from one to attempt 
to “do so and that such an attempt is for- 
bidden by section 3809, Indian Penal Code, 
which penalizes it. The answer is that 
threats of these two descriptions are distin- 
guishable, unless the word “attempt” is used 
throughout the argument in its ordinary 
sense as equivalent to “endeavour” and not, 
as it must be in the second place, where 
it occurs, in the legal sense, in which it 
is used in sections 305 and 511. Further 
if ihe word is used in its legal sense through- 
out, a threat: to attempt to commit suicide 
is not only different from one to commit 
suicide, but is, like other threats to com- 
mit an attempt, a contradiction in terms. 
For an attempt in the legal sense can be 
recognized as such only after the criminal’s 
intention has been frustrated, not when it 
is expressed; that is, when the threat is made. 
The remaining contention relied on is that 
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the Code implisitly forbids suicide, because 
in sections 306 and 309 it explicitly forbids 
abetment of it and attempts to commit it. 
But this will advance the argument, only if 
it. corresponds with some general principle; 
and it does not as regards abetment. For, 
apart from the cases of abetment of children 
and lunatics, it is not’ suggested that acts 
done without guilty knowledge or intention 
(and, therefore, innocently), but which never- 
theless can be abetted under section 108, ex- 
planation 3, are forbidden. The principle, if 
there is one, is, therefore, sustainable only 
subject to these exceptions. But, even 80, 
reference to it is useless, For it is mot 
shown that it oan be tésted by application 
to any instance, except the case of suicide, 
with which we are concerned; and there is 
no more security for its ‘validity when such 
test is impossible, than for the validity of 
respondents’ argument d$ applied to that 
case alone. 7 

Respondents must, therefore, succeed, if at 
all, on the single and direct contention 
that in the case of suicide a prohibition 
can be inferred from the prohibition of at- 
tempts to commit it; and with all respect, 
having decided in favour of a strict con- 
struction of section 15, Indian Contract 
Act, I cannot accept it. No doubt the only 
species of prohibition employed in the Code, 
the specification of a penalty, would be 
useless in this case. But it does not follow 
that the failure to employ the other, direct 
prohibition, or to make provision for the 
case of suicide in the Contract Act was due 
to inadvertence and -that the omission 
should be supplied by inference. Yor it is 
possible that provision was omitted deliber- 
ately, because cases for its application would 
be rare and their truth difficult to establish, 
the party alleged to be coerced having 
usually easier means of preventing the accom- 
plishment of the threat than by entering 
into the agreement sought to be avoided. 


Holding that respondents cannot succeed 
on section 15, I turn to section 16 on which 
they also rely. In this connection, the 
threat of suicide is irrelevant, since Swami, 
who made it, was nota party to the con- 
tract; and there is no finding of fact, whion 
would support any exercise of undue ine 
fluence by the parties to the contract, ap- 
pellants. This plea, therefore, fails, 
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As the majority of the Court would 
dismiss the appeal with reference to section 
15, respondents’ other contentions have not 
been heard. On the view I take it would 
be necessary to consider them before the 
. appeal could be disposed of. 


SESHAGIRI Aryan, J.—I agree with the 
judgment of the learned Chief Justice. 


I do not think that the evidence in this 
case is sufficient to warrant a finding on 
the question of undue influence. On the 
question of coercion, although I had some 
doubts in the beginning, I have come to the 
conclusion that the facts do bring the case 
within section 15 of the Indian Contrast 
Act. Mr. Patanjali Sastri argued that. 
threatening to commit suicide is not for- 
bidden by the Indian Penal Code. A man 
who commits suicide goes unpunished, be- 
cause the law cannot reach him, and not 
because the offence is not forbidden. The 
Code makes a person who abets the com- 
mitting of suicide punishable. It also 
reaches a man who attempts to commit 
suicide. Although, therefore, there is no pro- 
vision in the Indian Penal Code which 
forbids in terms the commission of suicide, 
there can be no doubt that the intention 
of the Legislature is to forbid such an act, 
I agree with Mr. ` Venkatarama Aiyah that 
the term “any act forbidden by the Indian 
Penal Code” is wider than the term ‘ punish- 
able by the Indian Penal Code.” Simply 
because à man escapes punishment, it does 
not follow ‘that the act is not forbidden by 
the Indian Penal Code. For example, 4 
lunatic or a minor may not be punished. 
This does not show that their criminal acts 
are not forbidden by the Indian Penal Code, 
On the same analogy, 2 man who commits 
suicide escapes punishment because by com- 
mitting the act, he is out of the reach of 
the law. Where the abetment of it and 
the attempt to do it are both made punish- 
able by the Indian Penal Code, I am pre- 
pared to hold that the act itself is one for- 
bidden by the Indian Penal Code. 


The second contention of the learned 
Vakil was, that the threat to commit suicide 
sould not have prejudiced the plaintiff. I 
agree with him that mere sentimental pre- 
judice is pot what the law contemplates. As 
pointed out in Reg. v. Metropolitan 


Board of Works (1), some legal injury 
must flow in order thatthe man may be 
said to have been prejudiced. See also 
Clark v. London General Omnibus Company, 
Limited (2). Accepting this test, Lam un- 
able to hold that the wife to whom the 
threat was addressed by a husband that 
he would commit suicide in case she does 
not execute a document, is not prejudicially 
affected by such a threat, in my opinion, 
the possibility of the husband dying leaving 
the wife and the child uncared for 18 
sufficient in the eye of the law to furnish 
the ground of prejudice. On this ground 
I agree with Mr. Justice Sadasiva Aiyar 
in thinking that Exhibit A was brought 
about by the use of coercion and that it 
should be aet aside. 

The appeal should be dismissed with costs. 

Appeal dismissed. 

Vi R P. 

(1) (1863) 3 B. &S. 710; 32 L.J. Q. B. 103; & L, 
T, 238: 9 Jur. (N. s.) 1009; 11 W. R. 492; 122 E. R. 
266; , R. 529. 

Waaa) T B. 648; 76 L.J. K. B. 907; 95 D. T. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECRER No. 88 
oF 1915. 

February 22, 1917. ; 
Present:—Mr. Justice N. B, Chatterjea and 

Mr, Justise Newbould, 

MAHENDRA CHANDRA DATTA AND 

OTHERS—-APPELLANTS 

VETSUs 
ABHOY CHARAN SARMA AND OTHERS-— 
RESPONDENTS, 

Land Acquisition Act (I of 1894), s. 18, sub-s. 2, cl, 
(6)—Reference by Collector —Limitation-—Hindu Law 
_-Widow—Sale of inherited property without legal 
necessity or consent of reversioners, validity of—Pur- 

osition of, 
Obie before the date of the award, the Collector 
having passed an order that the party should go to 
the Civil Court, the Mushtear of the party ceased to 
take any further part in the proceedings before the 
Collector and a reference was made mors than six 
weeks after but within six months of the award: 

Held, that the reference was within time under 
section 18 (2) (6) of the Land Acquisition Act. [p. 

56, col. 2, 
s The ae a Hindu widow without legal necessiby 
or the consent of the reversfonera of property inherit- 
ed from her husband, is not void, but is only voidable 
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at the instance of the reversioners or persons claiming 
under them. [p. 557, col. 2.] 

Obiter.—A purchaser under such a sale is entitled 
to sue in ejectment. [p. 357, col. 2.] 


Appeal against the decree of the District 
Judge, Sylhet, dated the 17th December 
1914. 

FACTS cf the case appear from the 
judgment. 

Babu Sasadhar Roy (Senior), for the Appel- 
lants.— We have always denied the title of 
Jagannath Misra, husband of Annapurna. 
The respondent has gotto prove that the 
land belonged to her husband and that she 
inherited it from him, before any presumption 
ean arise that she had only a life-interest. 
Her possession and title being proved, it 
should be presumed that she had an absolute 
right, so ro question of legal necessity can 
arise. J rely cn ibe Privy Council ruling 
reported as Diwan Ran Bijat Bahadur Singh 
y. Indarpal Singh (1). Moreover, sale by 
her, assuming that the property sold was her 
husband’s property, is not absolutely void. 

Even if it be assumed that she had only a 
life-interest, the purchaser from her has a 
good title, so long as the sale is not set aside 
by the reversioners or those who claim 
through the reversioners. 

Babu Hemendra Kumar Das, for the Re- 
spondents.—I¢t was practically admitted that 
Annapurna’s husband was the owner of 
the properties, See the kabalas by his 
daughter’s sons. The title of the respond- 
ent by adverse possession has been made 
ont. The reversioner was a party to this pro- 
ceeding, but he has compromised the matter 
with the respondent and has no objection to 
ibe respondent getting the compensation. 

JUDGMENT, =This appeal arises out of 
a proceeding under the Land Acquisition 
Act and the question involved in. the appeal 
is whether the appellant or the respondent 
should get the compensation awarded by the 
Collector. 

A preliminary objection bas been taken 
on behalf of the respondent that the refer- 
ence under section 18 was barred by limi- 
tation, inasmuch as it was not made within 
six weeks from the date of the Collector’s 
award. It is contended that, as a Mukhtear 
appeared at some stage of the proceedings, 
it must be taken that the —— was 


1) 40, WW. N.J; 26 C, 871; 26 I. A. 226; 2 Bom, 
Li R. J; 7 Sar. P, O. J. 678; 13 Ind. Dec. (x. 1168. 
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represented before the Collector at the time 
whsn the Collector made his award. It 
appears, however, that some time before 
the date of the award, the Collector passed 
an order that the appellant should go 
to the Civil Court; and it does not 
appear that the Mukhtear took any further 
part in the proceedings before the Collector. 
That being so, the appellant was not 
present or represented before the Collector 
at the time when he made his award. 
The reference having been made within 
six months of the award was within time 
under section 18, sub-section (2), clause (b). 
The preliminary objection is accordingly over- 
ruled. 

The dispute between the parties relates 
to compensation for five plots of land, 
namely, plots Nos. 14, 19, 20, 58 and 26. So 
far as plot No. 25 is WE it appears 
that, after the delivery of possession thereof 
to the appellants’ predecessor, who purchased 
it at an execution sale, the respondent 
preferred a claim which was successful 
and no suit was brought within the period 
of limitation. The claim, so faras this plot 
is concerned, was not pressed in argument 
before the Court below and must accordingly 
be disallowed. 

With regard to the remaining four plots, 
the appellant claims to have purchased 
them in execution of a decree against Bimala 
Sundari, widow of Dinonath, in respect of 
debt due by the latter. The respondent, 
on the other land, claims title to one 
half of them by right of adverse pos- 
session, and the other half by virtue of one 
Baikuntha “baving’ given up the same in 
his favour,” He says that these lands origin- 
ally belonged to one Jagannath and that, 
after the death of Jagannath and his widow 
Annapurna, they were inherited by their 
daughter’s sons Ratanmoniand Banku Behari, 
that Banku Behari sold his 8 annas to 
Baikuntha and that it was this Baikuntha 
who gave up the Sannas in bis favour. 
So far as Ratanmoni’s 8-annas share jis 
concerned, the respondent claims it by right 
of adverse possession. 


The learned District Judge has found that 
neither party bas been able to prove his 
title, and, as the respondent was in posses- 
sion, he disallowed the claim of the appel- 
lant. The learned Judge seems to have 
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proceeded upon the assumption that the 
properties originally belonged to Jagannath. 
That, however, was not the case of the 
appellant, and there is really no evidence 
on the side of the respondent to show that 
the properties originally belonged to Jagan- 
nath. The witnesses who deposed on the 
point have no personal knowledge about 
the matter, and we mast hold that the 
respondent has failed to prove that Jagan- 
nath was entitled to the lands. But assum- 
ing that Jagannath had any title to the 
lands and that they descended to his 
daughter’s sons, Ritanmoni and Banku 
Behari, we do not think thatthe title of 
the respondent has been made out. As 
stated above, so far as Banku Beharvs 
share is concerned, all that the respondent 
said in his written statement in the Court 
below was that Baikuntha had given up 
his right in his favour, and that throws 
considerable doubt upon the evidence adduced 
by him to prove that there was a purchase 
of the 8-annas share from Baikuntha. 

Then, as regarda the share of Ratan- 
moni, the respondent claims his title by 
adverse possession for over twelve years. He 
himself in his deposition said that he had been 
in possession for about eleven or twelve years 
and one of his witnesses, Dinonath Sarma, 
said that it was for fourteen or fifteen “years. 
But Dinonath is his brother-in-law and he 
went further than the respondent himself 
as to the period for which the respondent 
was in possession, As stated above the 
respondent in his written statement claimed 
title to Ratanmoni’s share by adverse 
possession for twelve years but adduced evi- 
dence to show that he had also pur- 
chased Ratanmoni’s share. That evidence 
cannot be accepted and we think that 
neither the purchase from Ratanumoni nor 
from Baikuntha has been satisfactorily 
proved. 

The learned Judge relied upon the fact 
that the respondent. was in possession ; and 
it is contended before us that the respondent 
should be awarded the compensation unless 
the appellant can 
The learned Judge was of opinion that the 
properties belonged to Jagannath and that, 
if the appellant purchased the properties 
from Annapurna, that purchase was not 
binding upon the reversionary heira of 
Jagannath or persons claiming under him, 
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show a better title. ` 


But, in the first place, it has not been shown 
that the properties belonged to Jagaunath; 
and, secondly, even itl the properties belonged 
to Jagannath and were inkerited by his widow 
Annapurna, the purchase by the appel- 
lant or his vendor from Annapurna is not 
void, lt is only voidable at the instance 
of ‘the revesioners or persons claiming under 
them. That is well settled. See Buoy 
Gopal Mukerji v, Krishna Mahishi Deb. 
(2). A purchaser from a Hinda widow, 
although he is not able to show either 
legal necessity or consent of the reversioner, 
is entitled to sue in ejeckment. See Kishori 
Pal v. Sheikh Bhushat Bhuiya (3). We have 
already found that the respondent has not 
proved any title derived from the reversioners 
of Jagannath, assuming that the title belonged 
to him. That being so, he cannot 
question the title of the appellant even if 
he is taken to have purchased from Jagan- 
nath’s widow Annapurna, He, however, 
claims his title through Dinanath and it 
is not disputed that he purchased the 
interest of Dinanath at the execution 
sale. In any view of the matter, we think 
that the appellant has proved his title to 
the four plots and that he is entitled to 
the compensation in respect of them. 

The respective values of plot No. 28 and 
of the other four plots do not appear from 
the record before us, We accordingly send 
the case back to the lower Court in arder 
that the value of plot No. 23 may be 
ascertained and the compensation awarded 
in respect of that plot may be given to 
the respondent Abhoy Charan Sarma out 
of the five plots, the subject-matter of the 
appeal, and that the compensation in respect 
of the other plots Nos. 14, 19, 20 and 58 
may be given to the appellant. The parties 
will get thair costs in both the Courtsin 
proportion to their success. We assess the 
hearing fea in this Court at five gold 
mohurs. 


Appeal allowed; Case lent back. 
(2) 34 I. A. 97; 9 Bom. L., R. 602; 11 C. W. N. 424; 
L. J. 334; 2 M. L. T. 133; 17 M., L. J. 154 4 A. D 
29; 34 C, 329; (P. 0.) 


5 
J. 4 
(3) 3 Ind, Cas, 73; 14 C. W. N. 106. 
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MADRAS HIGH COURT. 
Snoonp Crvi Apenar No. 805 or 1915. 
January 23, 1917. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 
S. NATHAMUNI PILLAI—-PLAINTIEF— 
APPELLANT 
versus 
VENGAMMAL AND OTBERS—— DEFENDANTS 


Nos. 1, 2, 4 AND 5— RESPONDENTS. 

Mortgage Document, construction of~ Usufructuary 
hypothecation bond—Hypothecation clause, claim on, 
barred—Redemption, suit for—-Rights of mortgagor and 
mortgagee—Limitation Act (IX of 1908), ss. 3, 28. 

A mortgage-bond, entitled usufructuary hypotheca- 
tion bond, for Rs. 3,000 provided that interest on the 
moiety of the amount advanced would be payable 
out of the usnfruct and that interest at one per cent. 
per month would be paid on the balance by the 
mortgagor. The final provision was that both sums 
were to be paid in a lump on the same day 10 years 
afterwards. After the right to sue on the hypothe- 
cation clause became barred, the mortgagor sued to 
redeem the mortgage and claimed that he was 
entitled to possession of the entire property on 
payment of Rs. 1,600 only: 

Held, (1) that the document constituted only one 
mortgage transaction; [p, 258, col. 2, j 

(2) that section 28 of the Limitation Act could not 
apply to the case and that the mortgagor was not 
entitied to redeem without discharging the whole 
debt. (p.359, col. 1.] 

Kesar Kunwar v. Kashi Ram, 80 Ind. Cas. 77%; 37 
A. 634; 13 A. L. J. 889 and Athan Kutti v. Matavil 
Illoth Sutarjanam, 37 Ind. Cas. 756; (1917) M, W. N. 
9;5 L, W. 461; 32 M. L. J, 317, distinguished, 

The provisions of the Limitation Act shonld be 
construed strictly, Limitation is not extinction 
and the bar created by it does not operate to dis- 
charge a debt except in the particular circumstances 
of section 28, ~ |p. 859, col. 1.] 

The limitation of the mortgagee’s right to recover 
must not be read as a good plea to be urged by a 
mortgagor endeavouring to redeem, and unless the 
mortgagee is compelled to bring a suit within the 
meaning of section 8of the Limitation Act, he is 
entitled to set up every claim in defence that he has 
in law to support the debt which still remains due, 
[p. 359, col, 1.] 


“Second appeal against the decree of the 
District Court, Trichinopoly, in Appeal 
Suit No. 270 of 1914, preferred against 
that of the Additional District Munsif, 
Trichinopoly, in Original Suit No. 157 of 
1914, 

Messrs. T. R. Ramachandra Atyar and Mr. 
T. R. Krishnaswamy Aiyar, for the Appellant. 

Mr. T, R. Venkatarama astri, for the 
Respondents. 

JUDGMENT. 

NAPIER, J.—In my opinion, the view taken 

by the Muusif and upheld by the Distriot 
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Judge that the right of redemption oan only 
be exercised on payment of the whole of the 
mortgage amountis correct. The mortgage- 
bond, Exhibit A, is perfectly easy to under- 
stand. Asumof Rs. 8,000 was borrowed, 
The property was obviously not of sufficient 
value to discharge the interest which the 
mortgagee required from the usufruct and 
so the usufruct was to be applied to the pay- 
ment of only half the interest. With respect 
to the interest on the balance of Rs, 1,500, the 
mortgage is treated as a hypothecation bond 
and the interest is caloulated at one per cent. a 
month, Then the final provision is that both 
sums are to be paid in onelump on the same 
day, 10 years afterwards, and the bond is 
entitled ‘“usufructuary bypothecation bond.” 

Mr. Ramachandra Aiyar bas sought to 
make two mortgages out of this transaction 
and suggests that the fact that these two 
mortgages are contained in one document does 
not make any difference. In my opinion it is, 
as it purports to be, one mortgage with pro- 
visions in jt which are rendered necessary by 
the fact that the whole of the interest 
chargeable cannot be discharged by the 
usufruct. 

Now the plaintiff seeks to redeem the pro- 
perty. Admittedly he cannot redeem without 
paying the whole amount that is due; and 
it is not disputed that, apart from any ques- 
tion of limitation, the whole amount which he 
claims is due: butit is said that he cannot be 
compelled to pay Rs. 1,500 because if the de- 
fendant had brought a suit to recover that 
amount of Rs. 1,500 in respect of what may 
be called the hypothecation clause of the 
document, the suit would be barred. 


Reliance is placed on two cases, Kesar 
Runwar v. Kashi Ram (1) and Athan Kutti v. 
Matavil Illoth Sutarjanam (2). I do not think 
that these cases have any bearing on the 
narrow points we have to decide here. In 
both of them there were two documents 
and two distinct transactions and to my 
mind that is a quite sufficient distinction 
between those cases and this and it is not 
necessary for us to consider what would 
be the position if there were in this case 
two documents and to go into the rather 
difficult subject of consolidation. The short 


(1) 30 Ind, Cas. 777; 87 A. 634 13 A. L. J. 859. 
(2) 87 Ind. Cas. 756; (1917) M. W. N. 9; 5 D, W, 
461; 32 M, L. J. 317. 
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answer to the appellant’s case is that the 
Limitation Act must be construed strictly 
and that limitation is not extinction, except 
in the particular circumstances of section 28. 
Mr, Ramachandra Aiyar has not argued that 
section 28 applies to this case and we do 
not think that such an argument could 
be put forward with any chance of success. 
We are, fthereford, left with section 3: 

“Subject to the provisions contained in 
sections 4 to 25 every suit instituted shall be 
dismissed.” Now thatis the sole provision 
and itis accepted law in this Court, and I 
think in every other Court in India that the 
bar of limitation does not operate to dis. 
charge. For this proposition it is only nezes- 
gary to quote Subrahmania Ayyar v. Posvan(3) 


and Subramania Aiyarv. Gopala Atyar (4). 


If, therefore, the debt is not extinguished and 
if the sole effect of the Statute is that the 
mortgagee could not have brought a suit to 
recover that amount‘dnd if it is provided by 
Statute that a mortgagor sannot redeem 
without discharging the whole of the debt, 
there is to my mind än end of the contention 
of the appellant. And this is, I think, the 
true viewof the cage. Our attention has 
been called to two English cases, one of them 
specifically dealing’ with the rights and 
liabilites of a mortgagor. They are Edmunds 
v. Waugh (5) and Marshfield, In ve; Marshfield 
v. Hutchings (6). The principle stated there, 
that the limitation of the mortgagee’s 
right to recover must not be read as 
a good plea to be urged by a mort- 
gagor endeavouring to redeem, covers this 
case and, in my opinion, unless the mortgagee 
is compelled to bring a suit within the 
meaning of section 3 ‘he is entitled to set up 
every claim that he has in law, to support the 
debt which still remains due. 

[ would dismiss this appeal with costs. 

AYLING, J.—I_ agree. 

Appeal dismissed. 

V.R.P, 

(3) 27 M. 28 at p. 30. 

(4) 7 Ind. Cas. 838; 33 M. 308 at p. 310; 20 M. L. J. 
633; 8 M. L. T, 821. 

(5) (1868) 1 Eq. 418 at p. 421; 35 L, J. Ch. 234 12 
Jur. ‘N. 8.) 326; 13 L. T. 739; 14 W R. 257. 


(6) (1887) 34 Ch. D. 721 at p. 724 66 I. J, Ch. 599, 
56 L. T. 694; 35 W, R. 491. 
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CALOUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Deoren No, 3742 
1913. 

July 30, 1915. 
Present:—Justice Sir Asutosh Mookerjee, 
Krt., and Mr, Justice Richardson. 
KESHO PROSAD SINGH —Pratstirr— 
APPELLANT 
VETSUS 
SARWAN LAL—-DEFENDANT-—RESPONDENT. 

Principal and agent—Agent’s obligation to render 
accounts, scope of—-Limitation Act (IX of 1908), Sch. I, 
Arts. 64, 89, 115-~-Sutt for recovery of money found due 
on accounts takenand adjusted— Limitation —“ Moveable 
property”, whether includes money. 

Where the acconnts of an agent have been taken 
and adjusted and a specific sum has boen found due 
from the agent to the principal, the principal becomes 
entitled to sue forthwith for its recovery and the 
position is not altered, even if the agent continues 
thereafter to hold his office as agent of that principal. 
A suit of this description falls under Article 64 or 
Article 115 of the Limitation Act. [p. 360, col. 2.] 

Where accounts have been rendered by an agent, 
Article 89 of the Limitation Act has no application 
to a suit by the principal against the agent for 
recovery of money found due on such accounts, ag 
the suit contemplated by Article 89 is a suit in 
which accounts have to be taken. [p. 360, col. 2.] 

The obligation of an agent to render an account of 
his agency and to ‘account for money reccived by 
him is not merely confined to rendering of accounts 
of what has been done with the moneys, but includes 
also the payment of any balance which might be 
found due from him upon taking accounts. [p. 360, 
cols. 1 & 2.) 

Kalee Kishen Paul Chowdhry v. Musammt Juggut 
Tara, 11 W. R. 76; 2 B. L. R. A. ©. 139, followed. 

The expression “moveable property” i in Article 89 
of the Limitation Act includes money. [p. 360, col. 1.] 

Appeal against the decision of the District 
Judge, Arrah, dated the 30th July 1913, 
affirming that of the Subordinate Judge, 
Arrah, dated the Ist July 1912. 

Babus Přovas Ohundra Mitter and Susil 
Madhub Mullick, for the Appellant. 

Babus Akshoy Kumar Banerjee and Harnan- 

dan Sahay, for the Respondent. 


JUDGMENT.—This is an appeal in a 
suit by a principal for recovery ofa sum 
of money from his agent. The plaintiff 
claims three sums from the defendant, 
namely, Rs. 785-14 found due on adjust. 
ment of the accounts of 1811, Rs. 1867-2.9 
alleged tö be due on the unadjnated accounts 
of 1814, ard Rs. 661-5-6 said to have been 
advanced to the defendant. The agency 
ceased on the 15th Ostober 1907 and the 
suit was instituted on the 4th November 
1910; but in this sonnection, it is to be 
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borne in mind that the Court was olosed 
on account of- the annual vacation from the 
2nd October to the 8rd Novembar 1910. 
The District Judge has found,.with regard 
to.the sum of Rs. 661-5-6, that a3 the 
defendant has already accounted for it, the 
plaintif is not entitled to relief in banen 
thereof. As regards the sum of R3, 1,837-2-9, 
the Distriet Judga has found that the 
plaintiff is entitled to succeed, and that no 
questions of limitation arises, as the suit 
was brought within three years from the 
date of termination of the agency as required 
by Article 89 of the Schedule to the Indian 
Limitation Act. The only question in 
controversy, consequently, ia, whether the 
claim for Rs. 785-14 found dueon adjust- 
ment of the accounts :f the year 1311 is 
barred by limitation. The case for the 
plaintiff is that the sait in respect of this 
claim is governed by Article 89, while the 
contention of the defendant is that Article 
Of apples to this matter. In our opinion, 
Article 89 has no possible application in so 
far as this portion of the claim is concerned. 

Article 89 provides that a suit by a 
principal against his agent for moveable 
property reasived by the latter and not 
accounted for must be instituted within 
three years from the date when the aecodunt 
is, during the continuance of the agency, 
demanded and refused, or where no such 
demand is made, when the agency terminates. 
If attention is confined only to the fest 
column of this Article, the contention of the 


appellant may seem plausible; for the 
argument is that this is a suit by a 
principal against his agent; it is for 


recovery of moveable property, baciuse it has 
been ruled that the expression ‘moveable 
property” includes money; and it is further 
a suit for recovery of money which has 
baen received by the agent and has not 
béen acsounted for, because the agent has 
not pid t> the principal the sum claimed, 
Now, it need not ba disputed, as was ex- 
plained by Sir Burnes Peacock, C. J., in 
` Kalee Kishan Paul Ohowdhry v. klat pimen 
Juggut Tara (1), that the obligation of an 
agent to render an account of his agency 
and to account for money received by him, 
is not confined merely to rendering of as- 
counts of what has been done with the 


moneys, bet includes also Ae ayment of 
(1) 11'W. R, 76 2 B. LR. A. 0.130 > 
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any balance which might be .found due 


from him upon taking a3counts. Bat when 
the first column of Article 89 is read 
along with thethird column, it b3comes 


plain that the suit contemplatad by Article 
69 is a suit in which accounts have to be 
taken. The first alternative mentioned in 
the third .column refers, to a case where the 
principal has demanded an account duringthe 
continuance of the agency and has mat with 
a refusal; the second alternative refers to 
a case where an acconnt has not been 
demanded and presumably has not been ren- 
dered. Where an account has been rendered, 
Article 89 has thus no application. In our 
opinion, it is plain that where accounts have 
been taken and adjusted, and a specifis sum 
has been fonnd due from the agent to the 
principal, the principal becomes entitled 
to sue forthwith for recovery of that money: 
Nobin Chunder Sahoo v. Suroon Ohunder Dass 
(2), Béssessur Gir v. Sree Kishen Shaha Ohow. 
dhry (8); Umedchand Hukamchand v. Sha 
Bulakidas Lalchand (4) and Dukhi Sahu v. 
Mahomed Bikhu (5); and the position is not 
altered, even if the agent continues thereafter 
to hold his office as agent of that principal. 
To asuit for the enforcement of a claim 
of this description, for the recovery of a 
specific sum found due on adjustment of 
accounts, Article 64 or Article 115 applies. 
Article 64 applies toa suit for money pay- 
able to the plaintiff as money found to be 
due from the defendant to the plaintiff on 
accounts settled between them. Such a suit 
has to be instituted within three years from 
the date when the accounts are stated in 
writing, signed by the defendant or his 
agent duly authorised in this behalf. There 
is, however, an important exception to this 
rule, namely, in the case .where the debt 
is, by a simultaneous agreement in writing 
signed by the defendant or his duly authoris- 
ed agent, made payable at a future time, 
the period runs from the date when such 
time arrives. In the ease ‘before us, it has 
not been suggested that when the accounts 
of 1311 were adjusted, there was a simal- 
taneous agreement, in writing and signed’ 
as required by the Statute, for payment of 


the sum due at a future time. Oonsequently, 
(2) 6 W. B. 828. 
(3) 24 W. B. 840. 
(4) 5 B. H. ©. R. O. O. J. 16. 


(5) 10 0. 284; 13 Q. D. R. 445; 6 Ind. Dec. (x. 5) 
199, 


r 
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time ran against the plaintiff from the 
date when the accounts were adjusted and 
the statement signed, and as the suit bas 
bsen brought mere than three years after 
such date, the claim is clearly barred by 
limitation. On the other hand, if we hold, as 
has been done insome cases | Laycock v. Pickles 
(6), Nahanibat v. Nathu Bhau (7), Tribhovan 
Gangaram v. Amina (8), Zulfikar Husain v. 
Munna Lal(9), Amuthuy. Muthayya(10) |, that 
the expression “account stated” applies only 
where there are reciprocal demands, though a 
more popular signification was accepted in 
Dukhi Sahu v. Mahomed Bikhu (5) and Manju- 
natha Kambi v, Devamma (1)),it is plain that 
Article 115 is applicable, and in that view 
also, the claim is barred by limitation: Jalim 
Singh v. Choonee Lal (12). 

An ingenious attempt has been made to 
induce us tohold that the principal appro- 
priated the sum doe from the collection 
of subsequent years. There is no foundation 
for this contention. If the sum found due on 
adjustment had,as a matter of fact, been paid 
by theagent to the principal, the plaintiff 
would not have included a claim for that sum 
in his plaint. Onthe other hand, it is plain 
that the accounts for the different years 
were separately adjusted and no claim has 
been instituted for the years 1312 and 
1313, becanse, presumvrbly, upon accounts 
taken for those years, nothing was found 
dus from the agent to the principal. The 
suit is, in substanse, for recovery of money 
found due on adjustment of accounts of the 
year 1311 and alleged to be due for the 
year 1314. In respect ofthe latter claim, 
the suit is governed by Article 89, as the 
accounts have to be taken; in respect of 
the former claim, the suit is for recovery 
of a debt found due on adjustment of 
accounts and is governed by Article 64 or 
Article 115. We hold, accordingly, that the 
view taken by the District Judge is correct 
and that his decree-must: be affirmed. The 


‘appeal is dismissed with costs, 


Appeal dismissed, 


(6) (1863; 4 B. & S, 497; 33 L. J. Q. B. 43;9 I. T. 
878; 10 Jur. (N. s.) 336; 12 W. R.NG; 122 E. R. 546; 
120 R. R 827. 

(7) 7 B. 414; 8 Ind. Jur. 64; 4 Ind. Dec. (x. s.) 278. 

(8) 9 B. 516; 5 Ind. Dee. (N. s.) 843. 

(9) 3 A. 148; 2 Ind, Deo. (w. s.) 77. 

(10) 16 M 339; 6 Ind. Dee, (N. s.) 943. 

(11) 26 M. 186, : 

(12) 11 Ind, Gag, 540; 15 O. W. N. E82, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Cıvıl APPrAL No, 252 or 1914*, 
January 80, 1917. 
Present:—Mr, Lindsay, J. C. 
MAZHAR ALI KHAN, DEAD, AND AFTER 
HIS DEATH Musammat SIRAJ-UN-NISA ANp 
OTHERS —PLAINTIFFS—A PPELLANTS 
VI SUS 


ALI ASGHAR— DEFENDANT— RESPONDENT, 

Construction of document—Sale-deed, interpretation 
of—Vendor and purchaser—Money left with vendee for 
payment to mortgagee—Redemption, no attempt made 
by vendee for - Mortgagee’s suit décreed—— Decree satisfied 
by vendee—-Vendee, position of. 

On the sale of an immoveable property a portion 
of the sale-consideration was left with the vendee for 
payment to the mortgagee of the said property. The 
sale-deed provided that if the money so left with 
the vendee fell short of the sum actually due to the 
mortgagee the vendor was bound to discharge the 
excess money, and that if the vendee was put to 
any expense in connection with the deposit of the 
mortgage-monoy by reason of any bad faith or dis. 
honesty on the part of the mortgagee he was to bear 
the burden of that cost himself. The vendee made 
no attempt to redeem the mortgage. Long after the 
date of the sale andthe date when redemption of 
the mortgage first became possible, the mortgagee 
sued both the vendor aud the vendee on the basis of 
the mortgage and obtained a decree against them, 
The vendee discharged the whole decretal amount 
and then brought a suit against the vendor for 
recovery of the difference between the sum he had 
had to pay for the satisfaction of the decree and the 
sum which had been left with him at the time of the 
sale for payment to the mortgagee: 

Held, (1) that the vendee was bound in the first 
instance to redeem, or at least to make an attempt to 
redeem the mortgage; [p. 2C5, col 2.] 

(2) that the vendee having failed to make an 
attempt to redeem the mortgage at a reasonably 
early dateafter the conclusion of the sale-transaction 
so as to discover that the money left with him fell 
short of the roquisite amount, he was not entitled to 
the sum claimed by him, but only to the difference 
between the sum left with him and the amount which 
was actually payable to the mortgages on the date 
when redemption of the mortgage first became possible, 
[p, 366, col. 1.] 

Muhammad Siddiq Khan v. Muhammad Nasir Ullah 
Khan, 21 A. 223; 3 C. W. N. 201; 26 I. A, 45; 7 Sar. P. 
C. J. 472;'9 Ind. Dec. (x. s.) 85); Badri Das v. Jiran 
Lal, 15 Ind. Cas. 854; 10 A. L. J. 480, distinguished, 


Appeal from the decree of the Additional 
Judge, Lucknow, dated the 24th February 
1914, upholding the order of the Subordinate 
Judge, Unao, dated the Ist December 913. 

Syed Zahur Ahmad, for Appellant No. 1. 

The Hon’ble Mirza Sami Ullah Beg, for the 
Respondent. 


~ #The judgment in this case dispos 8 of two caseg 


together, viz., Second Civil Appeal No. 252 of 1914 
and First Civil Appeal No. 38 of 1915—H¢, i 
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JUDGMENT.—These two appeals, al- 
though they’ arise out of two different suits, 
may donveniently be disposed of by one 
and the same judgment. Both suits have 
their origin in a deed which was executed 
on the 9th of November 1895 by one 
Mazhar Ali Khan in favour of Ali 
Asghar. Mazhar Ali Khan was the plaint- 
iff in the suit out of which the second appeal 
has sprung. He has died since the institu. 
tion of the suit and is represented by three 
ladies Musammat Siraj-un-nisa, Musammat 
Ikbal-un-nisa and Musammat Shakir-un-nisa. 
Ali Asghar, the other party to the sale-deed 
just mentioned, was the plaintiff in the 
suit which has given rise to First Civil 
Appeal No. 38 of 1915. In order to under- 
stand the matters in issue between the 
parties to these two cases it is necessary 
to go back to the year 1891. On the 
3lst of March of that year Mazhar Ali, 
who was at that time the owner of an entire 
village named Khairanpur Ganwanaa, situat- 
ed in the Unao district, mortgaged it with 
possession to a lady named Musammat 
Husaini Jan to secure a loan of Rs. 5,000. 
The period of the mortgage was five years 
and it was provided that the mortgagor was 
to be at liberty to redeem in the first 
“khali fasl Jeth,” which fell after the expiry 
of the mortgage period. There is no dispute 
now that redemption of this mortgage first 
became possible on the 28th of April 1896, 
During the year 1891 Mazhar Ali exeouted 
three deeds of further charge in favour of 
his mortgagee; a fourth deed was executed 
on the 12th of January 1695. On the 9th of 
November 1895 .Mazhar Ali sold a 12-annas 
share of this village to the other party to 
these cases, namely, Ali Asghar, The price 
at which this share was sold was stated in 
the deed to be Rs. 7,481. Ont of this 
Rs. 100 was taken up in defraying the 
_expenses of stamping and registering the 
deed. The balance Rs. 7,331 was left with 
Ali Asghar for payment to the mortgagee. 
The other terms of the sale-deed will be 
considered at a later stage. It is sufficient 
at the present time to say, thatno attempt 
seems to have been made by Ali Asghar 
to redeem Husaini Jan’s mortgage. It 
may here be mentioned that under this 
mortgage of the 3lst of March 1891 it had 
been agreed between the mortgagor and 
the mortgagee that if redemption did not 
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take place in the first “Uhali fast Jeth” aftar 
the expiry of tha mortgage period, the 
morigages was to be entitled to remain in 
possession for a further period of fifteen 
years with an option of bringing a suit at 
any time for the sale of the property for 
the purpose of recovering her mortgage- 
money. Inthe month of July 1911 Husaini 
Jan brought a suif for sale against her 
mortgagor Mazhar Ali and his purchaser 
Ali Asghar. She claimed a sum of-close on 
Rs. 14,000. Oa the 23rd of March 1911 
the suit was compromised, the mortgagee 
agreeing to accept a sum of Rs. 10,525, A 
decree was passed in terms .of this com- 
promise and eventually in ‘the month of 
December 1911 the total debt, which was 
due under the decree and which at that date 
amounted to Rs. 11,915, was-discharged by 
the purchaser Ali Asghar. Ali Asghar has, 
therefore, brought the suit ont of which First 
Civil Appeal No. 38 of 1915 has arisen, in 
order to recover from Mazhar Ali or his 
representatives in-interest the difference bet- 
ween the sum which he had to pay for redemp- 
tion of Husaini Jan’s mortgage and thesum 
of Rs, 7,331 left with him at thé’ time of 
the execution of the salefor payment to the 
mortgagee. His case may be put briefly as 
follows. He says that the sum which was 
left with him for redemption was insufficient 
to discharge the mortgage; that if‘ was the 
duty of the mortgagor Mazhar Ali to give 
him a clear title and to pay all that was 
owing in respect of the mortgage and 
deeds of further charge executed in favour of 
Musammat Husaini Jan, that Mazhar Ali 
failed to discharge this legal duty and that 
the result of his failure was that he (Ali 
Asghar) was obliged to pay asum much in 
excess of the money which was left with him 
for redemption. The defence put forward to 
this claim was that the duty of redeeming 
the property lay with the purobaser; that 
he failed to take any steps towards redemp- 
tion until the mortgagee brought a suit and 
obtained a deeree and that if he has been 
obliged to pay a sum largely in excess of the 
amount which was left with him in order 
to obtain redemption, he is liable to bear the 
loss by reason of his failure to perform 
the duty which was laid upon him in 
accordance with the term3 of the contrast of 
sale entered into on the 9th of November 
1895. I may here briefly describe the nature 
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of the claim which was brought by Mazhar 
Ali who was the original plaintiff in the 
suit out of which Second Civil Appeal 
No. 252 of 1914 has ‘sprung. Under the 
terms of his mortgage executed in favour 
of Husaini Jan, Mazbar Ali was entitled 
to an allowance from the mortgagee at the 
rate of Rs. 15 a month. At the time when 
the suit brought by the mortgagee was 
compromised, an account was taken of the 
money which was outstanding on this 
account. It appears that the mortgagee 
had not paid this annuity for a number 
of years and when the compromise was 
arrived at and accounts were taken, a sum 
of Rs. 1,292 was set off as being the 
amount due for guzara to the mortgagor 
Mazhar Ali. Mazhar Ali, therefore, claimed 
that he was entitled to recover this sum 
from Ali Asghar who had failed to redeem 
the mortgage. His case was that this 
money which was owing to him had been 
applied insatisfaction of the mortgage decree. 
Mazhar Alis suit was tried first. The 
Court of first instance, the Subordinate 
Judge of Unao, was of opinion that the 
responsibility for failure to redeem the 
mortgage lay with Mazhar Ali the mort- 
gagor and not with his purchaser Ali Asghar 
and consequently he was of opinion that 


Mazhar Ali was not entitled te recover this. 


amount. He held on the fourth issue raised 
in that suit that if it were possible to say 
that it was the duty of Ali Asghar to re- 
deem the mortgage on the 28th of April 1896, 
Mazhar Ali would be justly entitled to the 
sum which he was claiming. This decree of 
the Subordinate Judge was appealed and his 
order was upheld in appeal by the learned 
Additional Judge of Lucknow. The other suit 
out of which First Civil Appeal No.38 of 1915 
has arisen was tried by another Subordinate 
Judge of Unao. He has adopted a different 
interpretation of the righ's and liabilities 
of the parties arising out of the sale 
transaction of the 9th of November 1895, 
He holds that on a proper construction 
of the deed of sale and having regard to 
the attendant circumstances Ali Asghar 
was bound to redeem the mortgage. The 
Subordinate Judge has found that he fail- 
ed to discharge this duty, and le has, there- 
fore, disallowed the greater portion of the 
claim made by Ali Asghar. He has desid- 
ed that the most that Ali Asghar could 


INDIAN OASES, 


363 


recover was a sum of Rs, 59-4-3, 

To deal first with the first appeal in which 
Ali Asghar is the appellant. The case 
which has been put forward on his behalf 
is that the Subordinate Judge has taken a 
wrong view of the legal relations which 
were created by the deed of sale of the 
9th of November 1895. It is argued that 
Mazhar Ali as the vendor of the property 
free from any encumbrance was bound to 
secure a good title to his purchaser and 
that for that purpose it lay upon Mazhar 
Ali to take steps to redeem the mortgage 
in favour of Musammat Husaini Jan. It 
is said that Mazhar Ali having failed to 
carry out his contract the plaintiff, hav- 
ing been damuified to a substantial extent 
by this failure, was entitled to recover the 
sum claimed by way of damages for 
breach of a contract. This brings us at 
once to the principal issue which has to 
be decided in these two oases. It is not 
to be denied that in the absence of a contract 
to the contrary the seller of immoveable pro. 
perty is bound, except in the case where the 
property is sold subject to encumbrances, 
to discharge encumbrances on the property 
existing at the time of the sale [section 
55 (1) (g) of the Transfer of Property 
Act], Looking at the terms of the sale- 
deed in suit which is marked Exhibit 22, 
it appears to me to be clear beyond 
all dispute that the conveyance was a con- 
veyance of property not subject to encum- 
brances. An attempt indeed was mada 
to argue in the opposite sense but such 
an argument could not, in my opinion, in 
the face of the language of the deed in 
question be seriously entertained. In 
dealing with this question of the duty to 
redeem two oases were cited before 
the lower Court. One of these is a 
decision of their Lordships of the Privy 
Counail, which is reported as Muhammad 
Siddiq Khan v. Muhammad Nasir Ullah 
Khan (1). The other case, a decision of 
the Allahabad High Court, is to be found 
as Badri Das v. Jiwan Lal (2). In the case 
decided by their Lordships of the Privy 
Council it was beld that where money 
was left with a purchaser for the purpose 
of paying off the mortgage he was entitled 

(1) 21 A, 223; 30. W. N. 201; 26 I. A. 45: 7 Sar, 
P., C, J. 472; 9 Ind. Dec. (xN. s.) 851. ° 

(2) 16 Ind. Cas. 854; 10 A, L. J. 480, , 
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to retain it as a security that the property 
sold should be freed from the encum- 
brances upon it and that he should have 
a good title. Their Lordships laid down 
that the purchaser’ was entitled to retain 
such money until the vendor provided the 
rest of the money necessary for the pur- 
pose of redemption. This ruling of their 
Lordships was followed in the Allahabad 
ease which has been mentioned. There 
again it was held that it was the duty 
of the vendor to give a clear title to the 
‘purchaser, subject only to the payment by 
the purchaser of the sum left in his 
hands. The general law, therefore, relating 
to oases of this kind must be taken to 
be settled by the two judgments I have 
just referred to, and indeed they do no- 
thing more than declare the law as laid 
down in the provisions of the Transfer of 
Property Act to which I have referred 
above. At the same time it is clear that 
these rights and obligations arising 
between the vendor and the purchaser 
of immoveable property may be varied 
by covenants contained in the contract of sale, 
and what I bave to consider here in particular 
is whether on the terms of the sale- 
deed of the 9th of November 1£95 the 
duty of redeeming the pre-existing mort- 
gage or at any rate of making an attempt 
to redeem if was not cast upon the pur- 
ehaser Ali Asghar. The learned Subordi- 
nate Judge and the learned Additional 
Judge who dealt with the case in which 
Mazhar Ali was the plaintiff accepted 
the law as laid down in the two 
judgments I have referred to above and 
applied it to the present case without mak- 
ing any attempt to distinguish the facts. 
The learned Subordinate Judge who tried the 
suit brought by Ali Asghar has made an 
attempt to distinguish the facts of the two 
reported cases from the facts of the case 
with which we are now dealing. | am 
not disposed to agree with all the reasons 
which are given in the latter judgment 
for the distinctions drawn between this 
ease and the tworeported cases. But after 
a careful consideration I have come to the 
conclusion that the view taken by the 
Subordinate Judge in the suit brought by 
Ali Asghar is a correct view and is based 
upon what I consider to be fairand proper 
construction of the terms of the sale-deed, 
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I do not suggest that any different principle 
can be applied in the decision of the 


present suit by reason of the fact that in 


the two reported cases just mentioned the 
suits were brought by the vendor and not 
by the purchaser. But one important 
difference. is to be noticed. Both in the 
ease which came before their Lordships of 
the Privy Counsi] and in the case which 
was decided in the Allahabad High Court, 
the purchaser had at a reasonably early 
date after the conclusion of the transas- 
tion of sale made an attempt to redeem 
the mortgages and had discovered that the 
money left for the purpose of redemption 
was in each case short of the requisite amount, 
In the present case, as I have already 
mentioned, Ali Asghar does not appear to 
have made any endeavour to redeem the 
mortgage; on the contrary he seems to have 
waited from the year 1835 antil a suit 
was brought by the mortgagee in the 
year 1911 before he took any steps to 
clear the property of the encumbrance. 

I turn now to a consideration of certain 
provisions of the sale-deed. The vendor 
Mazhar Ali stated in this deed that the 
principal amounts which were due by him 
to Husaini Jan in respect of the mortgage- 
deed and of the deeds of further charge 
amounted to Rs, 6,652-2-6. It is clearly 
stated in the deed that interest was due 
on these sume; presumably some account 
was made up between the parties to this 
deed cf sale, for it is only in this way 
that we can account for the fact that a 
specific sum of Rs. 7,331 was left with 
the purchaser for the purpose of obtaining 
redemption. No doubt the language of the 
document shows that it was contemplated 
by the parties that this amount might fall 
short of the sum actually due, and so we 
find a provision by which the vendor 
undertook the liability of discharging any 
sum in excess of this amount of Rs. 7,331 
which was left with the purchaser for the 
purpose of discharging the mortgage, I 
quote in original the words relating to 
this part of the contract,— Agar zar saman 
mundura bainama jo kabza mushtari men 
waste adai zar rahen murtahna ke chhora gaya 
hat kafi na ho aur bagaraz mazkur kuch aur 
rupiya zaid murtahna ko dena ya jama karna 
pare to uski eimmedari qur adai zimma mujh 
baya ke hat.” To this I may add the 
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clause which follows and which seems to 
me to be of some importance in deciding 
upon the proper construction of this contract. 
It is as follows: “Kharcha ijtima zar rahen 
ka bar jo fak-i-rahen men ba wajah murtahan 
ki bad muamlagi ke pare, kull zimme mushtart 
ke hat. Mujh baya se kuch wasta nahin.” 

Now reading these clauses together it is 
apparent that the vendor was to be res- 
ponsible to make good to the purchaser 
any sum in excess of the Rs, 7,331 which 
he had to pay for the purpose of obtaining 
redemption. The liability, however, for this 
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excess could only arise when it had been 


actually ascertained that the sum of 
Rs. 7,331 was in fact too little for the pur- 
pose of discharging the encumbrances. 
How then was it contemplated that the 
amount of this liability should be ascertained? 
It seems to me that what was intended 
clearly was that at any rate the purchaser 
was in the first instance to make an attempt 
to redeem the mortgages. By doing so 
and by putting himself in contact with 
the mortgagee he could at once discover 
whether or not the sum of Rs. 7,331 was 
sufficient for the purpose. - Until something 
of this kind was done -it was quite 
impossible to cast any definite liability 
under the terms of this contract upon the 
vendor Mazhar Ali. That the intention 
was that the purchaser should make this 
attempt to redeem seems to me to be 
more clearly brought out by the last clause 
which 1 have quoted above, which provides 
that if the purchaser were put to any 
expense in connection with the deposit of 
the mortgage-money by reason of any bad 
faith or dishonesty on the part of the 
mortgagee he was to bear the burden of 
that cost himself, 
responsible for any’ costs so incurred. On 
the terms, therefore, of this document I am 
prepared to hold that the purchaser took 
upon himself the duty of redeeming or at any 
rate of attempting to redeem the encumb- 
rances and as he failed to do anything of the 
sort, I agree with the learned Judge of the 


lower Court that his suit cannot be decreed: 


to the extent he claims. Instead of making 
any aitempt to clear off the mortgage-debts 
he sat quiet for a period of about sixteen 
years and allowed the. mortgage-debt to 
accumulate toa very large sum and now he 


js asking the representatives of his vendor 


The vendor was not to be | 
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to re-emburse him for a loss which was 
entirely due to his own failure to discharge 
his part of the contract. Without agreeing 
in all the reasons given by the learned 
Subordinate Judge for his decision I am 
satisfied that he was right in this respect, 
namely, that the purchaser Ali Asghar failed 


to carry out his part of the contract and 


that he is not entitled, therefore, to the sum 
he claims. I may here mention that Ali 
Asghar didnot go into the wituess-box to 
give any evidence relating either to this 
transaction of sale or toany of the events 
which followed afterwards. The representa- 
tives of the mortgage presumably were 
unable to give any information regarding 
these matters and their evidence, of course, 
was not taken. Theres is, however, a document 
upon the record which demands some passing 
consideration. It seems that in or about the 
year 1991 Mazhar Ali got impatient regard- 
ing the failure of his purchaser to attempt 
anything in the way of redeeming the mort- 
gage. It will be remembered that the 
purchaser had taken a conveyance of only 
a 12-annas share in the property and that 
one result of redemption would have been 
that a 4-annas share of the property would 
have returned to the possession of Mazhar 
Ali. He sent a notice to Ali Asghar calling 
attention to the fact that there bad been a 
great delay in redeeming the mortgage and 
pointing out tke heavy losses which were 
being incurred in this connection. 

’ Ali Asghar in reply to this notice sent a 
letter to Mazhar Ali (Exhibit 3) upon the 
file. In this letter Ali Asghar professes 
that at the timé when the deed of sale was 
executed it was understood between the 
parties that the sum of Rs. 7,331 was 
considerably short of the amount which was 
required for the discharge of the mortgages. 
He states in the letter that Mazhar Ali had 
undertaken to raise the balance due on the 
mortgages by borrowing the necessary 
amount from a person named Farid-uz-zaman. 
In fact in this letter he goes as far as to say 
that he was aware that Mazhar Ali executed 
a mortgage in favour of this person Farid- 
uz zaman in order to raise a sum of Rs. 566, 
the amount by which Rs. 7,531 fell short of 
the money payable to Musammat Husaini 
Jan. I have mentioned that Ali Asghar did 
not go into the witness-box tò explain the 
statements contained in the letter, and 1 may 
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took place in the year 1895 appearsto me to 
be quite untrue. From the calculations 
which have been made by the Courts below, 
it is quite clear that although the sum of 
Rs. 7,331 did actually fall short of the sum 
which was payable to Husaini Jan on the 
28th April 1896, it fell short only by a very 
small amount and certainly not by any sach 
sum as the Rs. 568 which is referred to in 
Exhibit 8. Of course this document 
Exhibit 3 eannot be treated as evidence in 
the casein favour of Ali Asghar who wrote 
it. Bat it isat any rate important fo notice 
that Ali Asghar, having in the year 1901 set 
up a plea that there was some subsidiary 
contract between himself and Mazhar Ali 
relating to the discharge of the mortgage- 
deed, had not the courage to enter the 
witness-box and to depose to what 
is atated in the document referred to. I 
refuse to believe that there was any such 
understanding between Mazhar Alt and Ali 
Asghar at the time ofthe execution of the 
deed of sale and having regard to the 
surrounding circumstances and principally 
to the facts, first, that the purchase-money 
was calculated ona very liberal scale and 
second, that Mazhar Ali was presumably 
anxious to recover possession of a 4-annas 
share of his property, I am of opinion that 
the Subordinate Judge is right when he says 
that the real understanding between the 
parties was that Ali Asghar was to take 
immediate steps to redeem the mortgages. 
This being so, I agree with the finding of the 

court below that Ali Asghar is in no 
way entitled to the enormous sum which 
he has claimed in this suit, 

The question then remains as to what sum 
he is entitled to recover. He certainly is 
entitled to the difference between Rs. 7,331 
and the amount which was actually payable on 
the 28th of April 1896 when the redemption 
of the mortgage became possible. I may 
mention here that Ali Asgharin the letter 
Exhibit 8 above referred to seems to have 
made a grievance regarding the delay in 
the registration of the sale-deed exeented in 
November 1895. This deed it seems was 
not registered until the month of . March 
1896. What the reason of the delay was 
is difficult te ascertain, but at any rate 
it cannot be said that in any way it 
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prevented Ali Asghar from offering the 
money to the mortgagee on the 28th of 
April 1896 either by tendering it to her 
or by making a deposit in Court. Ihave 
already mentioned that the learned Snb- 
ordinate Judge found that the difference 
between the sum actually due on the 
mortgage and deeds of previous charge 
on the date just mentioned came to 
Rs. 48-9-1 more than Rs. 7,331 left with Ali 
Asghar. JI see no reason for supposing 
that this account is incorrect. It agrees 
substantially with a similar account which 
was made by the other Subordinate Judge 
in the suit which was brought by Mazhar 
Ali against Ali Asghar. I have now to 
notice another point in the case relating 
to an item of Rs. 309. In order to 
understand the dispute regarding this sum 
it is necessary to refer to the language 
of the deed of wortgage executed in 1892. 
It seems that when this mortgage was 
executed, the term of the old settlement 
was shortly about to expire and the 
parties had in contemplation the possibility 
of an enhancement of the Government 
revenue at the time of the new asgegs- 
ment. It was agreed between the 
mortgagor and the mortgagee that 
any enhancement in the Government demand 
was to be payable by the mortgagor. It 
was also provided that if at the time of 
the new settlement the mortgagee who 
was in possession was put to any expenses 
in the matter of contesting liability to the 
new assessment, those costs were to be 
borne by the mortgagor also, So far 
as the question of liability for the 
enhancement of the Government demand 
is concerned, that is quite clear from 
the terms of the mortgage; the revenue 
was enhanced, the mortgagee had to pay 
a larger sum every year on account of 
revenue and cesses. This excess has been 
taken into account by the learned Sub- 
ordinate Judge in determining the amount 
which was due to the mortgagee on the 
28th of April 1896, and I have nothing 
more to say with regard to this point, 
There remains the question of the mort. 
gagee’s right to claim fromthe mortgagor 
any expenses incurred by her in contesting 
the new assessment. It is said that this 


gum came to Rs. 309 and that, therefore, 
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in making out the account of what was 
due to Hussaini Jan on the 28th of April 
1896 this sum of Rs. 309 ought to be 
added to the money due on account of 
principal, interest and excess revenue 
charges. The Jearned Subordinate Judge 
who has tried the suit out of which this 
first appeal has arisen refused to allow 
this item of Rs, 309 to be taken into 
account, on the” ground that there was no 
proof on the record that such expense had 
actually been incurred by Musammat 
Husaini Jan. The other Court which 
tried the suit in which Mazhar Ali was 
the plaintiff seems to have given the 
mortgagee credit for this amount, and the 
question is which of the two Courts was 
right. The only evidence to whieh I 
have been referred in this connection is as 
follows. I have already mentioned that 
in the year 1901 Mazhar Ali wrote to 
his purchaser Ali Asghar demanding that 
he should make an attempt to redeam the 
mortgages held by Husaini Jan, and in 
that letter it seems that he mentioned 
that Musammat Husaini Jan was entitled to 
a sum of Rs. 419-15-0 on account of expenses 
of litigation incurred by her at the time 
of the new settlement. The other piece of 
evidence is to be found in the plaint which 
was filed by Musammat Husaini Jan when 
she brought her suit for her mortgage- 
money in the year 1911. In that plaint 
she mentioned this figure of Rs. 309 as 
being the sum which she was entitled to 
recover from the mortgagor on account of 
the settlement expenses. Mazhar Ali was 
the defendant in that case and he denied 
in his written statement that this sum 
was owing to Musammai Husaini Jan. 
These are the two pieces of evidence 
which we have to consider in discussing 
the question as to whether this sum of 
Rs. 809 is to be taken into account. 
There is, of course, the admission made by 
Mazhar Ali in the letter which he wrote to 
the plaintiff Ali Asghar. That admission 
may be taken for what it is worth, 
but it is not in any way conclusive; 
nor can it be said that Mazhar Ali or 
his representatives-in-interest are bound by 
it so as to raise an estoppel. The question 
is, what value attaches to this admission 
made in the year 1901. The learned 
Counsel who appears for respondents hes 
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suggested that the admission as evidence 
is really of no value at all, inasmuch as 
there is nothing to show that Mazhar Ali 
had or could have any personal knowledge 
of the extent to which his mortgagee 
Musammat Husaini Jan was out of pocket 
at the time of the new settlement. He 
also argues that in all probability this 
item was mentioned in Mazhar Ali's letter 


by way of bluff and in order to impress 
Ali Asghar with a sense of the loss 
which was being incurred by reason of 


the delay in redeeming the mortgage, 
On the other hand it is pointed out that 
when Musammat Husaini Jan filed a plaint 
in the year 1911 and claimed Rs. 309 for 
settlement expenses, this portion of her 
claim was denied by Mazhar Ali, The 
matter was never put to proof inasmuch 
as the suit was compromised, and con- 
sequently there is no evidence on the 
record to establish that this was the sum 
which Husaini Jan was actually bound to 
part. After a careful consideration of 
the arguments in this connection I have 
come to the opinion that the Subordinate 
Judge came toa right conclusion and that 
he properly refused to allow this sum of 
Rs. 309 to be added to the amount which 
he found to be due to the mortgagee on 
the 28th of April 1896, -The result of 
all this is, therefore, that, in my opinion, 
the judgment of the Subordinate Judge is 
substantially correct and is not liable to be 
interfered with and consequently I dismiss 
this First Civil Appeal No, 38 of 1915 with 
costs to the respondents, 

This leaves me with. the other sase to 
dispose of, namely, Second Civil Appeal No. 
252 of 1914. Ihave already dealt with the 
nature of this claim and referred to the fact 
that it was dismissed by both the lower 
Courts on the ground that the duty of redeem- 
ing the mortgages lay upon Mazhar Ali the 
vendor and not upon the purchaser Ali 
Asghar. The Subordinate Judge, as I have 
said, held that if the duty of redemption lay 
upon Ali Asghar then Mazhar Ali was clearly 
entitled to the sum which he was claiming 
in this suit. As I have now found for the 
reasons above stated that Ali Asghar was in 
default and not Mazhar Ali, the result is that 
I hold that Mazhar Ali was entitled to 
have a decree in his favour. Accordingly I° 
allow Second Civil Appeal No, 252 of 1914 
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and setting aside the decree of the Court 
belowI direct that the plaintiff’s claim be 
decreed in full with costs in all three Courts 


Appeal. allowed, 


CALCUTTA HIGH COURT. 
Civit Rois No. 694 or 1916. 

August 28, 1916. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr, Justice Cuming. 
MONMOTHO NATH MITRA—~—Petitionss 
versus 
- DISTRICT JUDGE, 24-PERGAN AS— 


Opposite PARTY. 

Putni Regulation (VIIE of 1819}, s:16, el. 2, 
whether affected by Act VIII B. C. of 1865, s. 8. 

Clause 2 of section 15 of the Putni Regulation has 
not been affected by section 3 of Act VITI B, O. of 
1865, so that a purchaser of a puini tenure seeking 
to proceed under that clause must apply to the 
Distriot Judge, and not to the Collector. [ p. 869, col. 1.] 


Rule against an order of the District. 
Judge, 24 Perganas, dated the 21st August 
1916, 

Babu Narendra Chandra Bose, 
Petitioner. 

Babu Ram Qharan Mitra, for the Opposite 
Party. 


JUDGMENT.—This Rule raises an import- 
ant question of first impression as to the 
true effect of section 2 of Act VIII of 
1865 B. C. upon the seeond clause of 
section 15 of Regulation VIII of 1819. 
The clause in question deecribes 
procedure to be followed in case of 
opposition to the new purchaser of the 
putni, when he proceeds to take possession 
of the land covered by his purchase. The 
clause lays down that ifthe late incumbent 
himself or the holders of tenures or assign- 
‘ments derived from the late’ incumbent 
and intermediate between him and the 
actual cultivators shall attempt to offer 
opposition or to interfere with the collections 
of the new purchaser from the land com- 
posing bis purchase, the Jatter shall be 
at liberty to apply immediately to the 
Civil Court for the aid of the public 
officers in obtaining possession of his rights, 
Section 8 of Act. VIII of 1865 B. O. 
provides that the sale for- the recovery of 
arrears of rent of putni taluks and other 


v 


for the 


the. 


saleable under-tenures of the nature defined 
in clause (2) of section 8 of Regulation 
VIII of 1819 shall be conducted by the 
Collector of land revenue in whose jurisdie- 
tion, as defined by Act VI of 1853, the 
lands lie, and all acts preparatory to or 
connected with the sale of such under- 
tenures as aforesaid, which by Regulation 
VIII of 1819 and Regulation I of 1820 
the Judge is required to perform, shall be 
performed by the said Collector. The 
question thus arises, whether the effect of 
section 8 is to make it obligatory upon 
the purchaser, when he seeks to proceed 
under the second clause of section 15 of 
the Regulation, to apply’ not to the 
District Judge but to the Collector, 


The answer to the question in controversy 
depends upon the true meaning of the 
expression “acts preparatory to or connected 
with the sale,” in section 3 of Act VIII of 
1669 B. ©. Instances of acts preparatory 
to or connected with the sale were con- 
tained in sections 8 and 9 of the Regula- 
tion. as originally framed. Section 8 required 
the zemindar, when he desired to sell a 
putni . for arrears of rent, to present a 
petition to the Civil Court of the District 
and a similar one to the Collector. ` Section 
9 contained a provision that the sale should 
be made by the Registrar of the Civil” 
Court, or in his absence, by the person in 
charge of the office of Jucge or of Magis- 
trate of the District. These were clearly 
acts preparatory to or connected with the 
sale, and the effect of section 3 was to 
render these provisions nugatory and to 
transfer the functions to the Collector. 
Now, can it be reasonably maintained, in 
the case before us, that what the petitioner 
asks the District Judge to do is an act 
connected with the sale? We are of opinion 
that the question should be answered in 
the negative. The sale took place on the 
16th May 1910. Proceedings were taken 
to annul the sale and have terminated in 
favour of the purchaser. The sale has 
consequently become for all purposes final 
and conclusive. The purchaser now alleges 
that he is resisted in his attempt to take 
possession of the lands comprised in the 
tenure purchased by him. Can it be said, 
when he seeks the assistance of the District 
Judge under the second clause of section. 
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15 of the Regulation, that the act to be 
performed is connected with the sale? 
Clearly not. It is an act subsequent to 
the sale, an act which can be performed 
only on the basis of a valid and concluded 
sale, uo longer liable to be impeached. 
We must hold accordingly that clause 2 
of section 15 of the Regulation has not 
been affected by section 3 of Act VIII of 
1865 B. O. The view we take is confirmed 
by two cireoumstances. In the first place, 
Act VIII of 1865 B. O., as is explained 
in the preamble, was enacted because 
“doubts have arisen in consequence of the 
repeal of section 16 of Regulation VII 
of 1882 as to the authority by whom 
puint taluks and other saleable under- 
tenures of the nature defined in clause 
1 of section”~8 of Regulation VIII of 
ISL9 are to be sold for arrears of rent 
due to the proprietor on account thereof,” 
There is no indication here that the Legis- 
lature intended that any alteration should 
be offected in the second clause of section 
- 15. Iu the second place, that the Legis- 
lature had no such intention is conclusively 
proved by the provisions of Act XVI of 1874. 
That Act was passed for the purpose of 
repealing certain obsolete enactments, be. 
cause, as explained in the preamble, “the 
enactments mentioned in the Schedule to 
the Act had ceased to be in force 
otherwise than by express and _ specific 
repeal.” In the Schedule we find that 
certain expressions in sections Sand 9 of the 
Putnt Regulation which had become obsolete 
by reason of the provisions of section 3 of 
Act VIII of 1865 B. ©. are expressly 
repealed. But clause 2 of section 15 is 
Jeft untouched. If the legislature had 
thought in 1874 that the provisions of 
clause 2 of section 15 had been affected by 
section 3 of Act VIII of 1865 B.C, no 
doubt that section also would have been 
suitably altered. 


On these grounds we hold that the view 
taken by the District Judge is-erroneous 
and that he bas failed to exercise the 
jurisdiction still vested in him by law, 
that is, under clause 2 of section 15 of 
the Putni Regulation. The Rule is made 
absolute and the order of the District 
Judge is set aside; the petition will be 
transmitted to the District Judge in order 
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that he may take nese3ssary stepe thereon 
in accordance with law. 


Rule made absolute, 





OUDH JUDICIAL COMMISSIONER’S 
COURT, 

First Civiu Appeat No. 101 or 1916. 
January 18, 1917. 
Present:—-Mr. Stuart, A. J. C., and 
Pandit Kanhaiya Lal, A. J. C. 
Ohaudhuri SADHO CHARAN 
PRASAD—PL.atntTire— 
APPELLANT 
VETSIUS 
Lali RAM RATAN AND OTHERS-—-DERENDANTS 


— RESPONDENTS. 

Hindu Law—Father, transfer by—Mortgage for legal 
necessity —Interest, onerous—Mortgagee, position of — 
Court, duty of—Decree on mortgage obtained against 
father alone—Sons, position of. 

Where a Hindu father makes a mortgage for legat 


‘necessity at an onerous rate of interest, the sons, 


although bound by the mortgage, are not bound by 
the rate of interest, unless the mortgagee establishes 
that such rate of interesi was justified by the legal 
necossity of the family. If the mortgagee fails to 
prove this fact, the Courts not only have a dis- 
cretion but are under an obligation to vary the rate 
of interest to a reasonable limit. [p. 370, col. 2.] 
Where a decree is obtained by the mortgageo 
against the mortgagor alone on the basis of a mort- 


-gage executed by a Hindu father and carrying 


interest at an onerous rate, his sons, who were no 
parties to the said decrec, can, in a subseqaent suit 
against the mortgagee decree-holder, be granted 
relief to the effect that if they pay to the mortgages 
the principal mortgage-money together with interest 
thereou at a reasonable rate and costs of his suit by 
a certain date, the mortgage] decree shall not be 


oxecuted against the mortgaged property. [p. 87}, 
col. L] 
Appeal from the decree of the Sabor- 


dinate Judge, Gonda, dated the 6th June 
1916. 

Babu Aditya Prasad and Pandit Jagmohan 
Nath Chak, for the Appellant 

Babu Basdeo Lal, for the Respondents, 


JUDGMENT. —Chaudhri Audesh Rai exe- 
cuted on 19th June 1908 a deed of simple 
mortgage for Rs. 2,500 in favour of Ram 
Ratan Lal and Mahabir Prasad by which 
he hypothesated a two-annas share in Maddo, 
a two-annas share in Deoria, and a four 
annas share in Manjhari. The deed carried 
24 per cent. compound interest with quarter- 
ly rests. The amount of consideration was - 
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made up of two items, one for Rs. 2,448.6-0 
due to the mortgagees on account of a balance 
of the amount due to them from the mort- 
-gagor onthe basis of a promissory note and 
the other for Rs. 51-10-0 paid in cash. 
The mortgagees instituted a suit on the basis 
of the deed against the mortgagor alone and 
obtained a decree on 26th February 1914 
for Rs. 2,500 principal, Rs. 5,826-.6-3 in- 
terest, costs and future interest. To these 
proceedings the present plaintiff-appellant 
was no party. In execution of ‘the decree 
they have brought the mortgaged property 
to sale but it has not yet been sold. Sadho 
Charan Prasad son of the mortgagor in- 
stituted on 19th January 1916°a suit for 
a declaration that the decree in question was 
of no effect against him as a son of Chaudhri 
Audesh Rai and a member of a joint Hindu 
family governed by the Mitakshara Law as 
he had been no party to the execution of 
the mortgage of 19th June 1968 and was 
a minor on the date when it was executed. 
He asked that the decree should be set 
aside or in the alternative that if the decree 
be not set aside he should be given an 
opportunity of saving the property attached 
from sale on the payment of a sum to be 
fixed by the Court. This suit was institut- 
ed in the.Court of the Subordinate Judge 
of Gonda who dismissed it by a judgment 
dated the 6th June 1916. The present 
appeal is preferred against- the dismissal. 


The learned Counsel for the appellant has 
withdrawn a great portion of the pleas stated 
in the grounds of appeal. He has admitted 
in argument that an amount of Rs 2,448.6.0 
was owing tothe mortgagees cn the balance 
due on the promissory note executed by his 
father and that his father had borrowed 
Rs. 3,100 on the said promissory note. He 
further withdrew the plea that the loan of 
Rs. 3,100 was tainted with immorality. He 
did not contest the position that the amonnt 
of Rs. 2,448 6.0 was an antecedent debt due 
from his father and binding on himself, 
and he further admitted that the amount 
of Rs. 51-10-0 had been devoted to the costs 
of execution of the deed of mortgage of 19th 
June 1608 and that that amount was aljo 
binding on him. He thus took the position 
that his client was legally bound in respect 
of the principal of Rs. 2,500 and confined his 
„arguments to the one ground, that although 
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a legal necessity had been made out for the 
execution of the deed on the principal 
amount, he was not bound to pay compound 
interest at 24 per cent. with quarterly rests 
but only such interest as the Coart might 
consider to be reasonable. To this argument 
we mustaccede. The learned Subordinate 
Judge apparently overlooked the point though 
it was clearly before him upon the issues. 
Their Lordships of the Privy Council laid 
down in the case of Hurro Nath Rat Chowdhrt 
yv, Randhir Singh (1) that when a Hindu 
widow was borrowing ina case of necessity 
it was for the plaintiff in that case to see 
whether there was really and fairly a ground 
of necessity, and that it was further for the 
plaintiff to see whether there was a necessity 
to borrow ata certain rate. They say: “If 
it were unreasonable to suppose that the 
widow conld not borrow the money at a less 
amount than 18 per cent., , he ought not to 
have charged her that rate.” This finding 
applied to the case of a Hindu widow; but the 
prinsiple has equal application to the case of 
a head of a jointfamily. In June last year 
Sundar Lal, J», decided that Hindu sons who 
were bound by atransfer executed by their 
father were not bound by the onerous rate 
of interest to which their father agreed. This 
decision will be found in Padam Singh v. 
Ram Rup (2), and one of the members of 
this Bench decided in the following July in 
Sarabjit Singh v. Gur Bakhsh Singh (8) that 
the burden of proof was on the persons in 
whose favour deeds of mortgage had been 
executed to establish that satisfaction of both 
the principal and the interest was justified 
by the legal necessity of the family and that 
Court not only had diseretion but were under 
anobligation to vary the rate of interest if 
it were not established that the necessity of 
the family justified as high a rate. The 
learned Counsel for the respondents has not 
seriously endeavoured to meet the argument. 
We, therefore, accede to the appellant’s plea 
upon this point and it remains only to be 
seen what rate of interest should be award. 
ed. We are of opinicn that, taking all the 
circumstances of the case into consideration, 
the value of the security, and the relation- 


(1) 180. 311 at pp. 315, 816; 18 I. A.4;15 Ind. 
Jur. 34; 6 Sar. P. O. J. 642; 9 Ind, Dec, (N. s.) 207. 

(2) 86 Ind. Cas. 217; 14 A. D. J. 772. 

(8) 36 Ind. Cas. 916; 19 0. O. 159, 
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‘ ship of the creditors and debtor, the right 
rate of interest should be simple interest at 
12 per cent. Wehave then to see what 
relief should be awarded to the plaintiff- 
appellant. There is a decree outstanding 
against the family property. Although it 
would have been open to us, had he shown 
that such a decree could not be binding 
against his interest in the family property, 
to give him a declaration to that effect, we 
are precluded from modifying the decretal 
amount upon our finding. Wecannot say 
that the decree shall be binding against the 
family property only to the extent of the 
amount that the appellant is liable to pay 
and thatany balance of sale-proceeds over 
and above that amount shall go to the 
mortgagor. But we can give the plaintiff- 
appellant the alternative relief which he 
sought in his plaint. We can declare that 
if he pay a certain amount by a certain 
date the decree to which he was not a 
party shall not be executed against the 
family property. We propose to give relief 
in this manner. We direct that if the ap- 
pellant pay Rs. 2,500 principal, Rs. 2,575 
simple interest at 12 per cent. from 19th 
June 1908 to date, and Rs. 718-10-0 costs 
of the suit—total Rs. 5,793-10-0 with 
future interest at 12 per sent. on Rs. 2,500 
from to-day till date of payment, to 
the holders of the decree, the decree of 26th 
February 1914 shall not be executed by sale 
against the family property. As the appel- 
lant has partly failed and partly succesded 
in these proceedings we direct that the 
parties pay their own costs throughout the 
whole proceedings. 
z Appeal parily allowed. 


ah “ee, 





CALCUTTA HIGH COURT. 
APPEAL FROM ArPpaLLATE Decree No. 2704 
ow 1913. 
< July 12, 1916. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Cuming, 
AFSAR SHAIK AND ANOTHER— 
Pratnti¢rs—APPELLANTS 
Versus 
SAURAYA SUNDARI DASI— 


DEFENDANT— RESPONDENT. 
Evidence Act \I of 1872), s. 92, applicability of— 
Mortgage by conditional sale—Mortgagee taking 
possession of  morigaged property—Transfer of 
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Property Act (IV of 1882), s. %—Mortgagee 
taking possession on failure of mortgagor to pay mort- 
gage noney-—Liability of mortgagor, 

When during the continuance of a mortgage by 
conditional sale, the mortgagee takes possession of 
the mortgaged property with the consent of the 
mortgagor, on the failure of the latter to pay the 
mortgage-money on the due date, the nature of the 
contract between the parties is not altered and the 
conditional mortgage is not transformed into a 
usufructuary mortgage; but what happens in essence 
is that the parties adopt a certain mode of satis- 
faction of the mortgage. Consequently no question 
arises in sucha case as to the effect of section 92 of 
the Evidence Act. [p.372, col. 1.] 

The possession of the mortgagee thus taken can- 
not extinguish the title of the mortgagor till a decree 
absolute is made in a foreclosure suit properly 
framed for the purpose, and the mortgagee who 
remains in possession in this way is bound to appro- 
priate his receipts from the mortgaged property 
towards the reduction of the mortgage-debt in view 
of the provisions of section 76 of the Transfer of 
Property Act. [p. 372, col. 2.] 


Appeal against the decree of the District 
Judge, Murshidabad, dated the 14th May 
1918, reversing that ofthe Munsif, Berhampur, 
dated the 9th August 1912. 

Babu Hemendra Nath Sen, for the Appel- 
lant. 


JUDGMENT,.—This is an appeal by 
two of the defendants in a foreclosure suit. 
On the 2nd December 19085, the first defend- 
ant executed in favour of the plaintiff 
an instrument which was a mortgage by 
conditional sale within the meaning of 
clause (c) of section 58 of the Transfer 
of Property Act. The mortgagor ostensibly 
sold the mortgaged property on condition 
that on default of payment of the mortgage- 
money on the 14th May 1909, the sale 
would become absolute. The principal amount 
was Rs. 41 and carried interest at the rate 
of 37; per cent. per annum. The document 
further recited that the mortgagor retained 
possession of the property. The case for 
the plaintiff is that the mortgage-money 
was not re-paid on the due date, with the 
result that from the 15th May 1909, she 
entered into possession of the mortgaged 
property with the consent of the mortgagor. 
She continued in peaceful occupation till 
she was dispossessed by force on the Ist 
April 1912, by the third defendant 
who had meanwhile succeeded to the interest 
of the mortgagor. On the 12th April 
1912, she instituted the present * suit for 
foreclosure She claimed to recover 
Rs, 41 as principal and Rs, 51-4-0 as interest 


372 
AFSAR SHAIK V. SAURAVA SUNDARI DASI, 


therein from the date of the mortgage 
to tbe date of the institution of the suit, 
and prayed that tbe usual foreclosure deeree 
might be made as provided in Order XXXIV 
of the Civil Procedure Code. The defend- 
ants pleaded that the claim was entirely 
unfounded as the mortgage-debt had been 
fully satisfied by means of the profits 
received by the mortgagee during the period 
of her occupation of the mortgaged premises. 
The Court.of first instance made a preliminary 
decree in the terms prescribed by tke Code 
and directed the usual accounts to be taken. 
When accounts were taken, it transpired 
that the mortgage-debt, principal and interest, 
had been satisfied in full by the profits 
received by the plaintiff during her 
possession of the mortgaged properties. The 
result was that the Trial Court ultimately 
dismissed the suit. Upon appeal that decree 
has been reversed by the District Jadge, 
on the ground that section 92 of the 
Indian Evidence Act precluded proof that 
the terms of the original mortgage were 
modified so as to change it into a usufruc- 
tuary mortgage. The defendants have appeal. 
ed to this Court and have argued that 
this conclusion is based upon a complete 
misapprehension of the relative rights of 
the mortgagor and mortgagee. In our opinion 
this contention is well-founded. 

The plaintiff alleges in her plaint that she 
tock possession of the mortgaged property, 
with the consent of the mortgagor, when 
the Jatter failed to pay the mortgage 
money on the due date. It is a mistake 
to suppose that this altered the nature of 
the contract beween the parties and trans- 
formed the conditional mortgage into a 
usufrectuary morigage; what happened in 
essence was that the parties adopted a 
mode of satisfaction of the mortgage 
(Kamla Sahai v. Babu Nandan Mian (1); 
Lala Himmat Sahai Singh v. Llewhellen 


2)3; consequently xo question arises as 
to the effect of section 92 of the 
Indian Evidence Act. The real point 


in ‘controversy is, whether the sums received 
by the mortgagee during her possession of 
the mortgaged premises must be applied 
by ‘her ‘in reduction of the mortgage-debt. 
The answer must be in the affirmation in 


(1) 2 Ind. Gas. 13; 110, L. J, 69, 
(2) 11 C, 486; 6 Ind. Dec. (N, 8.) 1088, 
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view of the provisions of. section 76 of 
the Transfer of Property Act. Clause 
(h) of that section provides that where, 
during the continuance of the mortgage, 
the mortgagee takes possession of the 
mortgaged property, his receipts from 
the mortgaged property shall, after deduct- 
ing the expenses montioned in clauses 
(c) and (d) [that is, revenue, public charges, 
rent, and cost of repairsj, and interest 
thereon, be debited against him in reduction 
of the amount, if any, from time to time 
due to him on aecount of interest on the 
mortgage-money, and so far ag such receipts 
exceed any interest due, in reduction or 
discharge of. the mortgage money. It is 
perfectly plain that the plaintiff took posses- 
sion during the continuance of the mortgage, 
for the default of the mortgagor to pay the 
mortgage-money on the due date, did notex- 
tinguish the equity of redemption and trans- 
form the title of the mortgagee into full 
ownership, The plaintiff cannot but be deemed 
to have taken possession as mortgagee without 
any reasonable ground for belief that he was 
entitled to hold in a different capacity 
| Parkinson v, Hanbury (8); Gaskell v. Gosling 
(4)]. The case does not fall within the 
class of decisions, where the mortgagee 
has been led into an honest belief that 
upon non-payment by the mortgagor of the 
money at the time fixed, he became the 
absolute owner of the property: [Smyth 
v. Simpson (5); Anandrav v. Ravji (6); 
Ramshet Bachashet v, Pandharinath (7)]. 
There was a valid mortgage in existence and 
in full operation when the mortgagee took 
possession; this, indeed, has been the common 
case of both the parties. The title of the 
mortgagors could not be extinguished till 
a decree absolute had been made in a 
foreclosure suit properly framed for the 
purpose. On the other hand, as the mort- 
gagee, in the present litigatior, claims 
interest for the full period -between the 
execution of the mortgage and the institu- 
tion of the suit, such claim can be 
sustained only on the theory that she has 


(8) (1867) 2 H. L. 1; 36 DL. J. Ch, 292; 16 L. T, 


(5) (1850) 7 Moore P. O. 205; 13 E. R. 859. 
(6) 2 B. H. C. R, 214 > 
(7) 8 B. IL C. R. A, 0. J, 235, 
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throughout this period retained the character 
of mortgagee. She is consequently bound 
to appropriate the profits, as mortgagee in 
possession in reduction of the mortgage- 
debt, on the principle recognised by the 
Judicial Committee in Sri Raja Papamma Rau 
v. Sri Vira Pratapa (8) and by this Court in 
Ramawatar vy. Tulsi Prosad Singh (9); | Robert- 
son v. Norris (10)}.] The true position is that 
the rents and profits are, in the view of a 
Court of Equity, incidents de gure to the 
ownership of the equity of redemption, 
and the mortgagee in possession is bound 
to apply whatever profits be actually 
receives towards the satisfaction of the 
mortgage debt. 

If the contrary view were adopted, the 
result would be that the mortgagee would 
be allowed interest in addition to the 
profits retained by her, a position which 
cannot be justified on any conceivable 
ground of justice, equity and good con- 
science. We are clearly of opinion that 
the decree made by the Trial Court could 
not be successfully impeached; nothing waa 
due to the plaintiff at the date of the 

institution of the suit, for the report of the 
' Commissioner who took the accounts has ever 
been challenged. 

The result is that this appeal is allowed 
and the decree of the Court of first instance 
restored. The suit will thus stand dismissed 
with costs in all the Courts 

Appeal allowed; Suit dismissed, 

(8) 19 M. 249; 23 I. A. 32;6 M. L. J. 63; 7 Sar. P. 


©, J. 10; 6 Ind. Dec. (N. s.) 879. 
(9) 11 Ind. Oas. 713; 140. L. J. 607; 16 0. W, N, 


187. . 
(10) (1858) 1 Giff, 421; 65 E. R. 983; 114 R., R. 
486. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM Ogper No, 144 
or 1916. 

May 15, 1917. 
Present:—Justice Sir P, C., Banerji, Kr., and’ 
Mr. Justice Ryves. 

JAGRUP SAHU AND oraprs—APPELLANTS 

versus 
RAMANAND SAHU AND orgers— 


RESPONDENTS. 
Provincial Insolvency Act (IIE of 1900, s. 18 (3). 
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Court, power of-—~Sale, banami, by insolvent—HRecerver, 
possession of ~ Jurisdiction. 

Under section 18 (3) of the Provincial Insolvency 
Act the Court is competent to order that the pro- 
perty of the insolvent should be placed in the pos- 
session of the Recoiver and to enquire whether the 
property is in reality in the possession of the 
insolvent and whether the Receiver is entitled to 
obtain possession of it. Where a sale of the insol- 
vent’s property is a mere benami transaction, it is not 
necessary for the insolvent or the Receiver who 
steps into his shoes to have the sale set aside and 
cancelled in order to maintain his possession over 
the property. [p. 374, col. 1.] l 

Appeal from the order of the District 
Judge, Gorakhpur, dated the 3rd July 1916, 


Dr. S. N. Sen and Mr. Hartbans Sahat, 
for the Appellants. 

Mr. Jang Bahadur Lal, for the Respond- 
ents. 


JUDGMENT.—This appeal arises ont of 
an insolvency matter. ln November 1913 
Ramanand and Naurangi Lal, two brothers, 
applied to be adjudicated insolvyents. The 
order of adjudication was not made until the 
25th of August 1914 when a Receiver was 
appointed. The Receiver applied to the Court 
for possession of the property of the insol- 
vents, Apparently he had been resisted by 
the present appellants who claimed to be 
the purchasers of the insolvent’s property 
under the three sale deeds, dated respectively, 
the lst of July 191], the 13th of July 1911 
and the 3lst of August 1911. The learned 
Judge went into the matter, examined the 


‘evidence adduced on both sides, and come to 


the conclusion that the sale-deeds were mere 
fictitions and nominal documents executed 
by the insolvents in favour of their relatives, 
not as real transactions but merely as a 
blind to prevent the property being availed 
of by their creditors, that the insolyvents 


‘themselves were in possession and that the 


so-called purchasers had never got possession. 
The learned Judge accordingly ordered that 
the Receiver should take possession of the 
property and deal with it as required by law. 
This appeal has been presented by three of 
the alleged purchasers. The first contention 
is that the Court below had no jurisdiction 
to deal with this matter in Insolvency pro- 
ceedings. Section 36 of the Provincial In- 
solvency Act has clearly no application to 
the present case inasmuch asthe alleged 
transfers purported to have.been made 
beyond two years prior fo the date of ad- 
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judication in insolvency. Section 18 of the 
Act, however, provides in clause (c) that 
where the Court appoints a Receiver it may 
remove the person in whose possession or 
custody the property of the insolvent is, from 
the possession or custody thereof. If the 
property in question is in the possession of 
the insolvent, the Court undoubtedly has 
the power under this clause to remove the 
insolvent from the custody of the property 
and to put it in the custody of the Receiver. 
There is, however, a proviso to the clause 
to the effect that the provisions of the clause 
will not authorise the Court to remove from 
the possession or custody of the property 
any person whom the insolvent had not the 
present right to remove. If, as has been 
found in this case, the alleged sales were in 
reality no sales and the sale-deeds were 
mere waste paper, the insolvents could re- 
move the purchasers, if they sought to take 
possession from the possession of the pro- 
perty. Therefore, acting under section 16, 
clause (3), the Court was fully competent 
to order that the property should be placed 
in the possession of the Receiver and to 
enquire whether the property was in reality 
in the possession of the insolyentand whether 
the Receiver was entitled to obtain posses- 
sion of it. It is said that the insolvents 
were bound to bring a suit to set aside the 
sale within three years from the date 
thereof. We donot think that this is so, 
'If there was no sale and if the transaction 
was a mere benamz transaction, it was not 
necessary for the insolvents, and the Receiver, 
who had stepped into their shoes, to have 
the sales set aside and cancelled in order 
to maintain their possession over the pro- 
perty. The ruling of their Lordships of the 
Privy Council in Petherpermal Ohzity v. 
` Muniandy Servai (1) appears to be in point. 
The learned Judge of the Court below was, 
therefore, justified in holding that Article 91, 
Schedule J of the Limitation Act, had no 
‘application to the present case. In our 
judgment the plea that the Court below 
had no jurisdiction to enquire into this 
matter is without force. On the merits of the 
ease we see no reason to come to a different 


-egnolasion from that at whieh the Court 
: (1) 860. 651; 10 Bom. L. R: 69C; 12 0. W. N. 462; 
5 À. L. 3,290; 7-0. L. J. 528; 14 Bur. L. R. 108; 18 M. 
L. 3277;.35 LA. 98; 4 M. L. T. 12% 4 D. B. R. 266 
(P. CO." 


~ 


below arrived. The circumstances referred 
to in the judgment of that Court show 
that the sales were in reality mere sham 
transactions. As regards the deed of re- 
lingnishment of sir lands no argument was 
addressed to us inthis appeal. Further- 
more the case of the deed of relinquishment 
would come within the operation of section 
36 of the Act. We dismiss the appeal with 
costs including fees on the higher scale. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
First Crvit Appran No. 1439 or 1914, 
January 30, 1917. 

Present:—Mr. Justice Scott-Smith and 
Mr. Justise Shadi Lal. 
MUHAMMAD HAMID ULLAH KHAN— 
DeEFENDANT-—A PPBLLANT 
versus 


MUHAMMAD MAJID ULLAH KHAN— 


PLAINTIFF— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 62, appli- 
cability of—Suit by one brother against another for 
partition of cash left by their father— Funeral cere- 
monies, reasonable expenditure on—Test—Muhamma- 
dan Law~Wakf—Dedication, actual, necessity of ~ Gift, 
essentials of-——Possession of property in occupation of 
tenant, mode of delivery of. 

Article 62 of the Limitation Act does not apply to 
a claim for a share of the cash forming part of the 
estate to ba divided between co-heirs. [p. 875, col. 2.] 

Mahomed Riasat Ali v. Hasin Bano, 21 C. 157; 20 f. 
A. 155; 17 Ind Jur. 484; 6 Sar. P C.J 874; Rafique 
and Jackson's P. C. No, 133; 10 Ind. Dec. (N. s.) 737, 
followed. 

Funeral ceremonies of a Muhammadan should be 
performed in a manner suitable to the deceased’s 
position in life and means. [p. 377, col 2.] 

In determining what is a reasonable amount in a 
particular case, the Court mtist take into considera- 
tion the social practices of the class to which the 
deceased belonged. [p. 877, col. 2.] 

Under the Muhammadan Law no formality is 
required to be gone through for the purpose of 
creating a valid wakf, itis enough if the donor 


-declares that he constitutes a property wakf or has 


constituted it wakf. There must, however, be not 
only a mere intention to dedicate property but an 
actual dedication. [p. 878, col. 1.] 

The three essentials of gift under the Muhamma. 
dan Law are: offer by the donor, acceptance by or on 
behalf of the donee, and seisin. [p. 379, col. J.J 

As regards the delivery of possession what the 
law contemplates is that ‘the possession required to 
be given must be such as the nature of the property 
permits. If the donor has done all that he could do 
to perfect the contemplated gift, which is attended 
with complete publicity, the mere fact that the donee 
was not present or that possession was obtained by 
him sometime after does not invelidate the transfer, 
(p. 379, ool. 1.] 
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The possession of the property in the occupation of 
a tenant can be delivered by allowing the donee to 
collect rents aud profits or by requesting the tenant 
to attorn to the donee. [p. 380, col. 1.] 

Mullick Abdool Guffoor v. Muleka, 10 C. 1112; 65 Ind. 
Dec. ‘Nn. s.) 742, followed. 

Where a deed of giftin respect of a vacant plot 
of land contained a recital as to delivery of posses- 
sion and was subsequently registered: 

Held, that under the circumstances, the donor 
could not be expected to do anything more to perfect 
the title and that the gift was, therefore, valid and 
binding. [p. 380, col. 1.1 

First appeal from the decree of the 
District Judge, Delhi, dated the 14th April 
1914, decreeing the claim in part as regards 
costs only. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
and Mr. Roshan Lal, for the Appel- 
lant. 

Rai Sahib Lala Moti Sagar, for the Re- 


spondent. 


JUDGMENT.—This appeal and the cross- 
appeal No, 1510 of 1914 arise’ out of 
an action brought by the plaintiff Majid 
Ullah Khan against his elder brother Hamid 
Uullah Khan for the partition of moveable 
and immoveable property and cash left by 
their father Maule’ Sami Ullah Khan who 
died on the 7th April 1908. It is beyond 
dispute that the two sons are the heirs 
ab intestato to their father’s estate, and that 
each of them is entitled to a moiety 
thereof. The suit was resisted by the 
defendant mainly on the ground that certain 
properties, claimed by the plaintiff did not 
form part of the estate, and were not 
consequently liable to partition. The Dis- 
trict Judge has aceepted this defence with 
respect to some properties, and, rejecting 
it in regard to others, has granted the 
plaintiff a preliminary decree directing 
the partition of the moveable and immove- 
able properties, which, in his opinion, 
constituted the estate of the deseased. 
Against this decree both the parties have 
preferred appeals to this Court, and these 
appeals may conveniently be disposed of by 
one judgment. 

B.fore discussing the respective conten- 
tivas of the parties in regard to each item 
of the properties in controversy we may 
state at onca that several points, namely, 
‘misjoinder of causes of action, want of 
jurisdiction, eto., etc., which were mentioned 
in the defendant’s memorandum of appeal, 


have not been argued before us; and we 
may, therefore, take it that the defendant 
does not dispute the finding of the lower 
Court on these points. 

The question of limitation was raised 
with respect to moveable properties and 
cash, and if was originally contended that 
the suit, which was instituted on the llth 
January 1912, more than three years after 
the death of the ancestor, was barred 
either under Article 49 or Article 62 of 
the First Schedule to the Limitation 
Act. Mr. Muhammad Shafi for the defend- 
ant subsequently admitted the plaintiff's 
right fo a share in all the moveable pro- 
perties specified in the deoree and confined 
the plea of limitation to the claim to one- 
half share of the money received by the 
defendant from the Delhi and London 
Bank, Limited, after his father’s death. 
The learned Counsel mentioned Article 62 
as the one prescribing the period appli- 
cable to that portion of the claim, but 
did not cite any authority in support of 
his contention. Now, it appears that with 
the exception of some cash, which was 
privately divided between the parties, the 
entire estate of the father is the subject- 
matter of the suit, and we do not think 
that Article 62 is applicable to a claim 
for a share of the cash which forms part 
of the estate to be divided between the 
co heirs. In Mahomed Riasat Ald v. 
Hasin Banu (1) a Mubammadan widow sued 
her deceased husband's brother for a declara- 
tion of her right to possess for life the 
estate of’ her husband in accordance with 
the local custom, and in the alternative for a 
share of the estate according to Muhammadan 
Law, and also for possession of her share, and 
the question arose whether the claim qua the 
moveables and cash left by the deceased was 
governed by Article 49 or Article 123, The 
Courts in India had differed on that 
point, and their Lordships of the Privy 
Council in applying Article 120 to this 
portion of the claim made the following 
observations : 


“The next objection was that the claim 
to cash and moveables was rightly held 
by the First Court to be barred by limi- 

(1) 210. 157; 20 I. A. 155; 17 Ind. Jur, 484; 6 Sar. 


P. C. J. 37i: Rafigue and Jacksonég P, C. No. 133; 
10 Ind. Dec, (x. s.) 787 (P. C.). 
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tation. Their Lordships do not agree with 
either the Jndicial Commissioner or the 
‘District Judge as to the Article in the 
Schedule to the Limitation Act which is 
applicable. This is not a suit for a dis- 
tributive share of property (Article 123), 
nor a suit for specific moveable property 
‘wrongfully taken (Article 49). This latter 
Article does not appear to be applicable to 
a snit to establish a right to inherit the 
property of a deceased person. Article 120 
provides a period of limitation of six years 
for a suit for which no period of limi- 
tation is provided elsewhere iu the Schedule. 
Their Lordships think this Article should 
be applied, unless it is clear that the suit 
is «within some other Article, which in their 
opinion it is not, and consequently the suit 
as regards the moveable property is not 
barred.” 

Tt will be observed that money formed 
part of the estate im that case, and though 
Article 62 is not specifically referred to 
by their Lordships of the Privy Council, 
it is a legitimate inferenco from their 
judgment that if the aforesaid provision 
had been applicable, there wonld have been 
no room for the applicability of the resi- 
duary provision contained in Article 120. 
In the view, which we take, we are 
fortified by the decisions in Umardaraz Ali 
Khan v. Wilayat Alt Khan (2), Khadersa Hajee 
Bappu v. Puthen Veettil Ayissa Ummah (3) and 
Joti Parshad v. Sant Lal (4). We according- 
ly concur with the District Judge in hold- 
ing that the snit is not barred by limi- 
tation. 


Of the different items cf properties 
referred toin the memorandum of appeal 
preferred Fy the defendant, the learned 
Counsel has withdrawn all objections to the 
findings of the District Judge relating to 
the house at Aligarh, the furniture, horse and 
phaeton there, and four pieces of jewellery 
hamely, gold watch, gold shain, gold batons 
and silver watch; and we need not, there- 
fore, deal with them. The dispute in the 
defendant’s appeal is, therefore, narrowed 
down to the following four properties: 

(2) i9 JA: 169; A. W.N. (1897) 84; 9 Ind. Dec. 
IN. 5.) n 

(3) 6 Ind. Cas. 50; 34 M. 51l; 20 M. L. J. 258; 8 
M. To, T. 4; (910) M. W.N 447. 


(4) 21 Ind. Cas 919, 34 P. R. 1914; 13 P, L. R, 
j pl; 24 P. W., kR, 1914, 


(a) Rs. 5,447 realised by the defendant 
from the Delhiand London Bank, Limited, 

(b) Rs. 2,000 ont of Rs. 3,000 left by the 
deceased with his servant Abdul Aziz, 

(c) Six shops in Gali Batasha at Delhi, 

(d) The residentiary house at Delhi now 
called “Hamid Manzil.” : 


As regards the appeal- preferred by the 
plaintiff, the dispute has been confined by Mr. 
Moti Sagar to three items of properties, 
namely, 

(e) Certain shops in the Chandni Chauk 
at Delhi, 

(f) A vacant plot of land in Darya Ganj at 
Delhi, 


(g) The Government promissory notes of 
Rs. 30,000. 


Taking these items seriatim, we think 
that the defendant has not substantiated 
his exclusive right to Rs, 5,447. It is 
admitted that he realised the money on 13th 
July 1908, about three months after the 
death of his father, from the Delhi and 
London Bank, Limited, and the question for 
determination is whether the money belonged 
to the defendant from the very beginning 
and, if not, whether it was gifted to him 
by the father, After hearing the learned 
Counsel on both sides we have no hesitation 
in holding that there is not a scintilla of 
evidence upon the record to support the con- 
tention that the money deposited by the 
father really belonged to Hamid Ullah Khan. 
Indeed the latter, when examined as a 
witness, expressed his inability to say to 
whom the money belonged, and we may take 
it that if it had been his property, he would 
have unhesitatingly supported his claim by 
making a clear and affirmative statement to 
that effect, and adduced evidence to show 
when he had paid the money to the father. 
It appears that on the 22nd June 1907 
Sami Ullah Khan deposited the money with 
the Bank, and got a fixed deposit receipt 
payable to him, or to his son Hamid Ullah 
Khan, or to the survivor. The books of the 
Bank show that in pursuance of a direction 
conveyed by Sami Ullah Khan the money 
was made payable only to him during 
bis lifetime, and it appears from the 


statement of Hargopal, a clerk employed 


by the Bank, ‘that this entry was made 
in pursuance of a letter. written by the 
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deceased on 26th August 1907 to the 
Manager of the Bank. This letter (printed 
record, page 120) which purports to be in 
ibe handwritirgof Sami Ullah Khay, states 
in the clearest possible terms that during his 
lifetime “no one was entitled to any part of 
the money.” The admissibility of this docn- 
ment has been objected to by the defendant 
on the ground that the plaintiff did not 
prove the alleged signature of the writer, but 
this objection is clearly a belated one and 
cannot be allowed. The letter was not only 
received in evicence by the Trial Judge, but 
also relied upon in support of his finding, and 
it is significant that no objection to its 
admissibility was taken eitber in the Court 
of First Instance or in the memorandum of 
appeal to this Court. But apart from the 
document it is clear from the entry in the 
Bank’s books that the deposit was payable 
only to the father during his lifetime. 

Now the various gifts made by the father 
to the defendant Jeave no doubt whatever 
that the former was very kind to the latter, 
and we consider it most unlikely that, if the 
money had really belonged to his son, he 
would have deposited it in ibe joint names 
and claimed entire control over its dispcsal 
during his lifetime., But all doubt on this 
point is dispelled by the fact that there was 
a similar deposit made by him in the joint 
names of himself and the plaintiff, and if is 
admitted that the money due on that 
deposit subsequently became a part of Sami 
Ullah Khan’s estate. It may be that the 
father. to avoid the payment of succession 
duty leviable on the Succession Certificate or 
- Letters of Administration, asked the Bark to 
mention in the deposit receipt the rame of 
the defendant along with his own, but that 
fact alone does not establish that he made a 
gift of the money. Indeed the defendant 
Limself does not in his statement rely upon 
ihe alleged gift, and hig Counsel admitted 
before the District Judge that there was no 
gift, vide, page 269, line 5. Accordingly we 
uphold the finding of the District Judge on 
this point, and reject the defendant’s claim. 

As regards ihe item of Rs. 2,000, we are 
ucable to endorse the opinion of the Trial 
Judge. It is common ground that Rs, 3,000 
belonging to Sami Ullah Khan were, at the 
time of his death, in deposit with his agent, 
Abdul Aziz, and there can be little doubt 


that the entire sum, with the exception of 
Rs. 30 borrowed by the plaintiff himself 
was spent by Abdul Aziz upon bis master’s 
funeral rites and other ceremonies usually ` 
performed on the occasion of death and there- 
after. Though the plaintiff was not expressly 
asked to give his consent to the various items 
of expenditure, it appears that he was present 
all the time at the place where the cere- 
monies were being performed, and was fully 
cognizant of what Abdul Aziz was doing on 
behalf of both the brothers, but did not 
raise the slightest objection on the ground of 
the expenses being excessive or unreasonable 
It ig an undisputed fact that Fe instituted a suit 
against Abdul Aziz for his sl are of the money 
but failed to establish his claim. Upon these 
facts we do not think that the District Judge 
was justified in estimating the funeral 
expenses at Rs 1,000 and in holding the 
defendant responsible for the balance. The 
rule of Muhammadan Law, which is in no 
way different from that obtatning in other 
systems of law, is that the funeral ceremonies 
should be performed ina manner suitable 
to the deceased’s position in life and means,’ 
and it seems to us that in determining what 
is a reasonable amonntin a particular case, 
the Court must take into consideration the 
social practices of the class to which the 
deceased belonged. Now, Sami Ullah Khan 
was a person who had occupied a high 
office under the Government, and was a 
man of position and wealth. Itis true that he 
had, during his lifetime transferred by gift 
the major portion of the property to his elder 
son, but that circumstance did in no way 
interfere with the position he oceupied in 
society. His heirs were expected to perform 
ina suitable manner the different ceremonies 
usual on an occasion of this kind, and the 
reasonableness of the amount actually spent 
is demonstrated by the fact that the elder 
son expressly authorised it, and the youn- 
ger one, though he saw the various sums 
being spent on different ceremonies, neyer 
expressed his disapproval or suggested in 
any way that the expenditure was unreason- 
able or unnecessary. In a matter of this 
character the conduct of the parties is a 
very important piece of evidence, and in 
view of the plaintiff’s arquiescence and other 
circumstances we consider that he cannot 
now reasonably ask the Court fo reduce the 
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sum which has been expended, or to make 
the defendant personally responsible for 
the alleged excessive expenditure, 


The question of wakf in respect of six 
shops in Gal: Batasha at Delhi need not 
detain us long, In support of his conten- 
tion that the property was endowed by 
his. father for the purpose of carrying out 
certain trusts the defendant places his 
reliance upon a letter dated the 10th of 
December 1594 written’ to him by the 
father and the draft of a deed of settle- 
ment. The letter in question contains a 
vague reference to Sami Ullah’s intention 
to plant a garden near the tomb of his 
deceased wife, the defendant’s mother, and 
advises the defendant to set apart some 
money for the benefit of their souls. The 
document was written in 1894, and if is 
significant that though the writer lived for 
nearly fourteen years thereafter, he did not take 
any steps to carry out his alleged inten- 
tion. There is no mention therein of the 
property upon which the defendant seeks 
to impose the trust. As to the draft of 
the deed of settlement, Exhibit D-10 it 
will suffice to say that it does not bear 
any date, is not in the deceased’s hand 
writing, and does not bear even his signature. 
Now, the deceased, who was a Judicial 
Officer of experience, must have been fully 
aware of the importance of a document to 
prove the nature of a transaction of this 
kind, and yet we are told that he ordered 
his servant Abdul Aziz to prepare a draft 
sometime in 1907 or 1908, but did not 
take any steps to execute a regular con- 
vyeyance. Under the Muhammadan Law no 
formality is required to be gone through for 
the purpose of creating a valid wakf; it is 
enough if the donor declares that he constitutes 
a property wakf or has constituted it wakf. 
It is, however, clear that there must*be not 
only a mere intention to dedicate property 
but an actual dedication. Now, in the present 
case, as pointed out above, there is no 
documentary evidence to satisfy the above 
test, and the oral evidence of Rafi-ud-din, 
a witness for the defendant, only shows 
that the intention of the deceased was to 
make wakf a portion of his property. He 
desired to make wakf for the spiritual 
welfare ofe religious preceptors, himself 
and his dear ones. The contents’ of the 


draft D-10 almost respresent his views”. 
Whatever may be said as to the intention, 
it cannot be held that Sami Ullah dedicat- 
ed the property in question or made any 
declaration of trust in respact thereof, 

The next three items of properties have 
certain common features which may be 
mentioned briefly. These properties form 
the subject-matter of three deeds of gift 
executed by Sami Ullah in favour of his 
elder son, and the. execution of the docu- 
ments has not been contested before us. 
It appears that neither at the time of the 
execution, nor at the time of the registration, 
of the instruments the donor and the donee 
met each other, the former’ being at Ali- 
garh and the latter at Hyderabad; and it 
is, therefore, argued by Mr. Moti Sagar 
for the plaintiff that to constitute a valid 
gift under the Muhammadan Law ib is 
essential that the donor and the donee 
must come together and meet each other, 
and that in tbe absence of a meeting the 
gift is invalid. The learned Pleader invites 
our attention to a passage in Hedaya at 
page 48%! which is in the following 
terms : 

WA gii} may be taken possession ofon 
the spot where it is tendered, without the 
express order of the donor but not after- 
wards. If the donee take possession of the 
gift, in the meeting of the deed of gift, 
without the order of the giver, it is law- 
ful, upon a favourable construction. If, on 
the contrary, Le should take possession of 
the gift after the breaking up of the meet- 
ing, it is not lawful, unless he have had 
the consent of the giver so to do.” 

‘Baillie in his Digest of Muhammadan 
Law laysdown arule to the same effect, vide 
page 518 ; 

i When the donee is neither Seen 
permitted nor forbidden to take possession, 
and doesso at the meeting, the possession is 
valid on a favourable construction of law, 
thougk not so by analogy. But if possession 
ig not taken till after separation from the 
meeting, the possession is not valid, 
either by analogy or on a favourable 
construction.” 


These extracts, no doubt, refer to the 
meeting of the donor and the donee but 
it is nowhere stated that if tne parties 
do not. come face to face, there ‘cannot be 
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any valid gift by the one to the other. 
The learned Pleader is unable to cite any 
judicial authority in support of his conten- 
tion and we do not think that the passages 
quoted above make it a sine qua non to the 
validity of the gift that the donor and 
the donee must meet each other. ` The 
rale of the Muhammadan Law on the 
subject of the delivery of seisin should 
be interpreted in the light of common sense 
and according to the exigencies and neces- 
sities of modern life. Surely it cannot be 
seriously argued that a father is unable to 
make a valid gift in favour of his son who 
happens to be absentat that time. 

The three essentials of gift under the 
Muhammadan Law are: offer by the 
donor, acceptance by or on behalf of the 
donee, and seisin. An offer may be accepted 
either by the ‘donee himself or by his 
agent, and it is nowhere laid down in 
so many terms that the donor and the 
donee must be present at one and the 
same place, As regards tha delivery of 
possession what the law contemplates is 
that the possession required to be given 
must be such as the nature of the property 
permits. If the donor has done all that he 
could do to perfect the contemplated gift, 
which is attended with complete publicity, 
the mere fact that the donee was not present 
or that possession was obtained by him some- 
time after does not invalidate the transfer. 


Now, the District Judge has held that 
there was delivery of possession in respect of 
items Nos. (e) and (f) referred to above, but 
there was no such delivery in respect of item 
(d); and the question arises whether his 
findings are justified by the facts and the law 
bearing on the subject. The shops in 
Chandni Chank, item (e), were in possession 
of tenants at the time of the gift, and 
several leases have been produced to show that 
after the registration of the deed of gift in 
1906 the lessees attorned to the donee, and 
the finding on this point arrived at by the 
District Judge in favour of the defendant 
is not contested by the learned Pleader for 
the plaintiff. lt is, however, urged that the 
ownership of tangible property in possession 
of a tenant cannot be transferred by way of 
gift unless and until the donor .evicts the 
tenant, obtains -physical possession of the 
property, and then delivers it to the’ donee. 


Now, we are fully aware of certain passages 
in Dur ul-Mukhtar and Tatawa-i-Alamgiri, 
which are usually cited in support of this 
extreme view. Whatever ‘the exact signifi- 
canee of these passages may be, there can be 
no manner of doubt that this view has not 
been accepted by any judicial authority or 
any modern author on Muhammadan Law. 
The judgment of the Caloutta High Court in 
Mullick Abdool Guffoor v. Muleka (5) has 
settled the question beyond any reasonable 
doubt, and contains the following pertinent 
observations with respect to these texts:. “We 
have been referred to several authorities, and 
amongst others, to Dur-ul-Mukhbtar, Book on 
Gift, page 635, which laysdown that no gift 
can be valid unless the subject of it is in the 
possession of the donor at the time when 
the gift is made. Thus when land is in the 
possession of a usurper (or wrong- doer), or of 
a lessee or mortgagee, it cannot be given 
away; because in these cases the donor has 
not possession of the thing which he purports 
to give. But we think that this rule, which is 
undoubtedly laid down in several worksof more 
or less authority, must, so far asit relates 
to land, have relation to cases where the donor 
professes to give away the possessory interest 
in the land itself, and not merely a rever- 
sionary right init.” Then after suggesting 
another explanation, the Court proceeds: 
“Whether this is the real meaning of the 
anthorities, may be doubtful; but it is cer. 
tain that such a state of the law in this 
country would render the transfer by gift of a 
zemindart or other landlord’s interest simply 
impossible; lands here are almost always let 
out on leases of some kind, and there are 
often four or five different grades of tenants 
between the zemindar and the occupying ryot, 
What.is usually called possession in this 
country is not actual or khas possession, but 
the receipt of the rents and profits; and if 
lands let onlease could not be made the subject 
of a gift, many thousands of gifts, which have 
been made over and over again of zemin- 
dart properties, would be invalidated. If we 
were disposed to agree with this novel view 
of Muhammadan Law (which we are not) 
we think we should be doinga great wrong 
to the Muhammadan community, by placing 
them under disabilities with regard to the 
transfer of property, which they, have never 


(5) 10 0,1112:5 Ind. Deo, (N.8.) 743. ° 
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hither to experienced in this country. Such a 
view of the law is quite inconsistent with 
several cases decided by the Suddar Dewany 
Adawlut (under the advice of the Kazis) 
and also by this Court, and it is directly 
opposed tothe case of Ameeroonnissa Khatoon 
v. Abedoonnissa Khatoon (6) decidediby their 
Lordships of the Privy Council.” 


The exposition of law contained in this 
judgment has our entire concurren e, and 
upon the rule laid down therein we have 
no hesitation in holding that the possession 
of the property in the occupation of a tenant 
can be delivered by allowing the donee to 
collect rents and profits or by requesting 
the tenant to attorn to the donee. The 
game viev has been taken by the Bombay 
High Court in Shaik Ibhiam v, Shatk 
Suleman (7) and Khaver Sultan y. Rukha 
Sultan (8). Mr. Moti Sagar frankly 
admits that there is not a single judgment 
laying down lhe opposite rule, and we must 
accordingly hold that the attornment by 
the tenants to the donee and the collection 
of rents by the latter constituted a valid de- 
livery of possession in respect of the Chandni 
Chauk property, and that the gift thereof 
was a valid transaction and cannot be dis- 
puted. 


The deed in respect of the plotof land 
in Darya Ganj was executed on the 9th 
of February 1908 and registered on the 
10th March 1908, namely, a month before 
the death of the donor. It recites the 
delivery of possession, and considering that 
the property was a vacant plot of land, 
we do not think that the donor was ex- 
pected to do anything else to perfect the 
title of the donee.: Neither any tenant 
nor anybody else was in physical possession 
of the property, and it is quite clear that 
the donor ceased to exercise any right of 
ownership therein. It is a legitimate in- 
ference, though there is no direct evidence 
on the point, that the donee’s agent at 
Delhi began to hold the land after the 
registration of the instrument, and we think 
that there was such a delivery of seisin 
ag the nature of the property permitted. 

Coming to the third property, which 


(6) 23 W. R. 208;15 B. L. R. 67; 2 I. A. 87; 3 Sar. 
P, 0. J. 423. o 

(7) 9 B. 146; 5 Ind. Dec fx s) 98, 
> (8) 6 Bom. L. R. 983. 


was the subject-matter of a deed of gift 
executed on the 9th of October 1905 and 
registered on the 6th November 1905, we 
notice that the learned District Jodge has 
held the gift to be invalid because is was 
not perfected by delivery of possession, 
such as it is contemplated by Muham- 
madan Law. Now, the execution of the 
deed is admitted, and it appears that Sami 
Ullah Khan sent the document to Delhi, 
where the property was situate, for regis- 
tration there, and that the registration was 
effected tbrough his attorney Abdul Aziz, 
The instrument recites that the donor had 
surrendered possession and delivered it to 
the donee, and though such a recital is 
sometimes a purely formal affair, all the 
circumstances show that the donor ceased 
thereafter to hava control over tha pro- 
perty and that the donee stepped into his 
shoes. Tke property was assessed by the 
Municipal Committee to honuse-tax, and 
the document printed at pages 92 and 93 
of the paper-book shows that in the house- 
tax register kept by the Municipal Com- 
mittee mutation .of names was effected inh 
favour of Hamid Uullah Khan. The plaint- 
iff himself as a witness admits, vise page 
195, that his father Sami Ullah Khan 
placed on the main gate of the house 
a tablet-bearing the name “Hamid 
Manzil,” and the witness refers to Hash- 
mat Ullah as the person having know- 
ledge onthe subject. The laster’s evidence 
shows that the father placed the tablet with 
the inscription thereon in order to show to 
the whole world that the property belonged 
to Hamid-Ullah. It is fully proved that the 
house-tax with respect to this propérty was 
paid in 1907 and 1908 by the donee and 
not by the donor (vide pages 62 and 130), 
at the time of the gift the tenement consisted 
of three parts, namely, the residential house, 
a vacant site, and some shops. [Itis estab- 
lished that on the vacant site the donee built 
a house called Nimwali haveli that the ap- 
lication for permission to build was made on 
his behalf, and that the sanction was granted 
to him. ‘There is some evidence that the 
tenants oczupying the shops paid rent to 
the donee, and the fact that the leases relat- 
ing to the shops are not forthcoming does 
not necessarily show that the tenants did 
not attorn to him. Itis further clear that 
he demolished the shops and built a room on 
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it appears that neither the donor nor the 
donee was in occupation thereof at the time 
of the gift, but the mutation of names in the 
Municipal register and the placing of tablet 
referr:d to above and other circumstanees 
show that the donee was in constructive pos- 
session thereof. 

Tho learned District ia bases bis con- 
clusion mainly upon two points, first, that 
Hashmat Ullah, the defendant’s agent, deposes 
that Sami Ullah Khan, when asked to deliver 
possession of the property, replied “that he 
was a fool to take possession from owners.” 
Now the word ‘owners’ is not quite a correct 
translation of the word gharwalon used in 
the varnacular, and it seems to us, 
Sami Ullah Khan in using the expression was 
referring to his female relatives then occupy- 
ing some rooms in the house. We do not 
think that it was essential to the transfer 
of possession that these ladies should have 
vacated the house. The seccnd matter re- 
ferred to by the learned Judge is that the 
plaintiff and bis wife occupied some rooms 
in the house; but it is admitted before us 
that the plaint‘fi’s marriage took place in 


1907, and the defendant states that he him-. 


self asked his brother to leave the house of 
his father-in-law and come over and reside 
- In the house in dispute. There is no ade- 
quate ground for rejecting this testimony, and 
in the circumstances the possession of the 
plaintiff must be deemed to be permissive 
and on behalf of the defendant. 

Considering all the facts and the statements 
of the parties we are of opinion that the 
father did all he could reasonably do to 
deliver possession of the property to the 
donee and that the latter became full owner 
thereof. 

The last item of property is the Govern- 
ment promisory notes of Rs. 30,000 and the 
essentials of gift with respect to it have, in 
nur opinion, been established beyond 
all doubt. It is quite clear that Sami Ullah 
Khan sold an immoveable property called 
mazd parcha, utilized part of the price in 
purchasing the notes through Delhi and 
Londcn Bank in 1906, and directed the 
Bank to endorse the notes in favour of the 
defendant. This direction was duly carried 
out, and the notes were sent to the defendant, 
and irdeed the plaintiff himself does not dis- 
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pute these facts, He, however, contends that 
the purchase of the notes was a benamz 
transaction and that the father remained 
owner thereof all along. Butall doubt on this 
point is setatrest by the father’s letter Exhibit 
).25 dated the 25th of April 1906 to the 
defendant, which may be quoted zn exienso:— 

“I give you Rs. 30,000 out of the sale pro. 
ceeds of the mazid parcha. The money 
has been sent to you in notes through the 
Bank. I give away this to you by way of 
gift and not as an heir. Succession opens 
after the death of an ancestor. You should 
keep this letter with care.” 

This letter fully establishes the gift, and 
itis undeniable that the delivery of notes in 
pursuance thereof was made to the defend- 
ant. 

The above discussion concludes the deter- 
mination of all the points argued before us 
by the learned Counsel on both sides, and 
the result is that we dismiss Civil Appeal 
No. L510 of 1914, and aceepting Civil Appeal 
No. 1439 of 1914 we exclude Rs. 2,000 and 
the house described as Hamid Manzil from 
the list of the properties to be partitioned 
between the brothers. Having regard to all 
the circumstances of the case we leave the 
parties to bear their own costs in both the 
Courts, 

Appeal No. 1510 of T914 dismissed, 
Appeal No. 1439 of 3914 allowed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT, 

Second Civiu APPEAL No, 270 or 1916, 
March 13, 1917. 
Present:—Mr. Lindsay, J. ©. 

Sheikh KARIM BAKHSH—Pratntigy— 
APPELLANT 
versus 
IDU SHAH AND anotatre—Derenpants— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 55—Mo:tgage of ugri- 
cultural land—Redemption to be had in Khali fasl 
jeth—Time, whether essence of contract. 

In cases of mortgage with possession in respect of 
agricultural land, providing for redemption only at a 
particular season of the year known as khali fasl Jeth, 
time is of the essence of the contract, and the mort- 
gagor, in order to maintain a snit ‘for redemption, 
must show that he madea fulloffer to redeem in 


Khali ical Jeth and that such offer was refused. [p 
382, col 


; 382 
KARIM BAKHSH V. IDU SHAH, 
Barma Bakhsh v. Suraj Singh, 6 O. ©. 127; Sidh 
Gopal v, Nanhu Khan, 6 O, C. 223, distinguished. 
Appeal from the decree of the District 
Judge, Fyzabad, dated the 14th April 1916, 
reversing the order of the Additional Munsif, 
Fyzabad, dated the 80th July 1915. 


Babu Jiban Krishna Banerji, for the Appel- 
lant, 

Pandit Harkaran 
spondent No.1. 


JUDGMENT,.—The argument for the 
plaintiff-appellant in this case is that the 
lower Appellate Court was wrong in dis- 
missing the suit brought by him for 
redemption. In order to understand the 
point so raised it is necessary to refer to 
a few facts. The plaintiff in the case 18 
a second mortgagee. The earlier mortgage 
of the property had been made in favour 
of two persons Rahim Bakhsh and Idu. 
That mortgage was a mortgage with 
possession, the mortgage money advanced 
being a sum of Rs. 500. The mortgage- 
deed provides for redemption in khali 
fasl Jeh.” The plaintif baving obtained 
the second mortgage of the property is 
entitled to seek redemption and in his plaint 
he stated that he had., made, AN offer to 
the prior mortgagees which had been 
accepted by them. In the third paragraph 
of the .plaint it. 19 „stated that Rs. 420 ont 
of Rs. 500 had been paid to the first 
defendant and that Rs. 80 had been paid 
to the second defendant on the 7th of June 
1914. The plaintiff alleged that after 
these payments fad. been made he had 
got back the mortgage-deed from the 
defendants who had agreed to his taking 
possession. He went on to allege that 
sometime after the month of Asarh when 
he wanted totake possession the defendants 
refused to deliver it to him, The first 
defendant confessed judgment. He admit- 
ted that he had received the sum of Rs, 420 
from the plaintiff. The second defendant 
Idu denied that any payment of Rs. 80 had 
been made to him and it has been found as 
a matter of fact by both the Courts below 
that no such payment was made. It has 
further been found that the plaintiff got 
possession of the- mortgage-deed acting 1n 
collusion with the first defendant. The case 
for the second defendant is that his share of 
the mortgage-money was not for Rs. 80 as 
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alleged in plaint but Ras. 200 as set ont in the 
mortgage-deed. The learned District Judge 
relying upon the decision of a Bench of the 
Allahabad High Court reported as Muhammad 
Ali y. Baldeo Pande (1) came to the conclusion 
that as it was proved that no adequate tender 
of the mortgage-money had been made the 
plaintiff had no cause of action for his suit 
for redemption. It has been sontended here 
that this view of the law taken by the Allah- 
abad High Oourt has not been accepted in 
this Court and reliance has been placed upon 
two judgments which are tobe found in 
Barma Bakhshv. Suraj Singh(2) and Sidh Gopal 
v. Nanhu Khan (3). Itis true that in both 
of those cases it bas been laid down that there 
can be no hard and fast rule that a mortgagor 
cannot maintain a suitfor redemption except 
on proof that he has tendered to the mort.» 
gagee the sum due to him, Instances have 
been cited in both these reported cases in 
which redemption has been allowed although 
no tender had been made. ‘The present case 
however, appears to me to be of a different 
nature. The mortgage as I have said was a 
mortgage with possession providing for re- 
demption only at that particular season of the 
year which is known as khali fasl Jeth. As 
has been said in some of the Allahabad 
rulings, ina case of this kind time is of 
the essence of the contract and the mortgagor 
in Order ‘to maintain a suit for redemption 
has to show that he made an offer to redeem 
in khali fast Jeth and that such offer was 
refused. In the present instance it has been 
proved thatno proper tender of the money 
was made. On the finding of the Court below 
all that was tendered was a sum of Rs. 420. 
It is not open to the mortgagor to say that 
he was in doubtasto the properamount of 
tender, for thatis perfectly plain having 
regard to the terms of the deed. The only sum 
which could be payable’is a sum of Rs, 500, 
As for proportion in which the original 
mortgagees are to receive their money, that 
ig another matter, and does not seem to me 
in any way to concern the present plaintiff, 
He could have easily overcome any difficulty 
by going to Court and making a deposit of 
Rs. 500 under the provisions of section 83 of 
the Transfer of Property Act, leaving it 


for the mortgagees themselves to divide 
À 34 Ind. Cas. 183; 14 A, L. J. 65; 38 A, 148. 
2) 5 0. C. 127. 
(3) 6 O. 0. 228. 
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the money as they thought proper. I 
think there can be no doubt that what 
has happened in this case is that the plaint- 
iff has entered into collusion with one of the 
mortgagees and that this suit was a collusive 
suit. I am not prepared, therefore, to in- 
terfere with the judgment of the Court 
below. I think the suif was rightly dis- 
missed, The plaintiff will be entitled to 
redeem the property if he seeks redemption 
in the proper way by making a full tender 
at the proper time of the year. 
The appeal is dismissed with costs, 
Appeal dismissed, 


ial ened 


CALCUTTA HIGH COURT. 
Civiu Appear No. 36 or 1916 IN 
Civit Sort No, 353 or 1915. 
February 7, 1917. 
Present: - Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asutosh Mookerjee, Kr. 
-MADHORAM HURDEODASS -- 
Derenpant— APPELLANT 
versus 
G.O. SETT AND ANOTHER— PLAINTIKES—- 


RESPONDENTS. 

Contract Act (IX of 1872), s. 56—Performance ren- 
dered impossibleby outbreak of war—Rights and liabi- 
lities of parties—Contract of affreightment with alien 
enemy before war, whether subsits after outbreak of war 
—C. I. F. contract, incidents of-—-Eaecutory contract, 
dissolution of--E'stoppel— Vendor and purchaser. 

Under a C. I.F. contract the defendants (vendors) 
sent out.an order to Europe for supply of certain 
goods to the plaintiffs (purchasers) in Caloutta. The 
goods were shipped on the 2nd July 1914 in a 
German vessel which was onthe high seas when war 
broke out between England and Germany, and the 
vessel was captured by the Government as an 
enemy ship and brought before the Ceylon Court of 
Admiralty. Onthe 25th August 1914 the ship was 
condemned as a lawful prize, but the cargo was 
released on condition that on its conveyance by the 
Crown to its destination the Crown would be 
authorised to recover certain expenses against the 
cargo released and delivered in Calcutta. On the 
arrival of the goods in Calcutta, the defendants 
asked the plaintiffs to take delivery on payment of 
those expenses. On the plaintiffs’ refusal to do so the 
defendants disposed of the goods in the market, 
whereupon the plaintiffs instituted a suit for re- 
covery of damages for failure of the defendants to 
deliver the goods in terms of the contract: 

Heid, that the plaintiffs were not entitled to 
recover damages, asthe contract between them and 
the defendants became void under section 56 of the 
Contract Act, inasmuch as by the outbreak of the 
war, one essential element of the contract, namely 
the contract of affreightment, became unlawfnl and 
the fact that the defendants at one stage offered to 
deliver the goods to the plaintiffs on certain terms 
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did not estop them from pleading that the contract 
had become void under section 56 of the Contract 
Act. [p 388, cols. 1 & 2; p. 392, cols. 1 & 2.] 

The incidents of a O. I, F. contract explained. 
[p. 387, col. 1; p. 890, col 1.] 

An executory contract made ‘with an alien cnemy 
in peace time is avoided or dissolved by the outbreak 
of war, if it enures tothe aid of the enemy or if itis 
in its nature incapable of suspension. [p. 390, col. 2.} 

A contract is deemed in its nature incapable of 
suspension, if its proper performance necessitates 
intercourse with the enemy during the war or where 
time is of the essence of the contract, or the parties 
cannot on the restoration of peace be puton a 
footing of equality. [p. 390, col. 2.] 

A contract of affreightment may be dissolved 
without execution not only by act of the parties, but 
in many cases, by the act of the law. If the voyage 
becomes unlawful or impossible to be performed, or 
if it is broken up, either before or after it has actually 
commenced, by war or interdiction, complete or 
partial of commerce with the place of destination, the 
contract is dissolved. [p. 391, col. 1.] 

Per Mookerjee, J.— Where a ship is condemned asa 
prize but the cargo is released, the Crown is entitled 
to impose the payment of freight as a condition of its 
release aud has a lien on the goods till it is paid. [p. 
392, col. J.] 

The ultimate conveyauce of the goods by the 
condemned ship to its destination is in no sense a 
continuation of the original voyage in fulfilment of 
the contract of affreightment but is essentially a 
new voyage under new conditions. [p. 392, col. 1.] 

Appeal against the judgment of Mr. 
Justice Chaudhuri in Civil Suit No. 353 of 
1915 dated the 14th February 1916 reported 
as 33 Ind, Cas. 540. 

Messrs. C. O. Ghose, B. O. Mitter and K. 
P. Khaitan, for the Appellants. 

Messrs, 9. R. Das and B.-L. Mitter, for 
the Respondents. 

, JUDGMENT. 

SANDERSON, ©. J.—This is an appeal by 
the defendants Madhoram MHurdeo Dass 
against the decision of Chaudhuri, J., whereby 
he gave judgment forthe plaintiffs for Rs. 2,500 
as damages for breach of contract and costs. 

The contract was contained ina letter 
written by the defendants to the plaintiff, 
and dated 2nd February 1914, as follows:— 

a Oalcutta, 2nd February 1914. 
Messrs. G. O. Serr & B. R. SETT, 
“Dzar Sirs, Calcutta. 

We beg to enter as having sold yon 
through Broker P. N. Mookerjee 150 tons 
Basic Steel bars with usual 10 percent, 
2nd class extras at E 5-7-6 per ton C.I. F, 
j.e., free Hooghly. Shipment in three monthly 
lots commencing June, i.e., June, July, August 
1914. Delivery to be completed within 
three days from the date of the landing of | 
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the goods, Terms 45 days eredit from the 
date of the delivery of the goods, failing 
which due date will be calculated from the 
due date of the delivery, ŭe., three days 
of the landing of the goods. 

This sale ig made on the basis of the 
existing terms and conditions in the contracts 
for this class of gooda as are current in the 
market. Interest at the rate of 8 per cent. 
per annum tobe charged on any money 
unpaid after the due date and rebate for 
payments before the due date will be allowed 
at the same rates. You have the option 
to have the goods weighed so as to arrive at 
the actual weighment and in that case you 
shall have: to notify us, so that we may 
make necessary arrangements to have our 
man present. But in any case, claim for 
weighment will not be entertained, if made 
after three days after the arrival of the 
goods in your godowns from the jetty, and 
the invoice weight shallbe accepted by you 
as the correct one. 

Please confirm. 

Yours faithfully 
MADHURAM Hurpropass”. 

The July consignment was shipped by the 
Belgo- Asiatic Trading Company, from whom 
the defendants had bought the goods, on the 
2nd July 1914 at Antwerp on board 
the ss.  “Steinturn” which was a 
German vessel. Some of the goods were 
made in Belgium, others were made in 
ermany as appears from the invoices in 
respect of the goods. Neither the Bill of 
Lading nor the Policy of Insurance was 
produced in Court, but it was assumed 
for the purpose of the appeal by both 
sides that the Bill of Lading was made 
out in the name of the defendants and 
that the contingency’ which happened, viz, 
the capture and condemnation of the ship 
and the consequent expenses were not 
covered by the Policy of Insurance. 

At the time of the declaration of war 
against Germany, namely on the 4th 
August 1914, the “Steinturn” was at sea, 
and at sometime subsequently, which has 
not been proved, she was captured by a 
British ship and taken to Colombo, The 
“Stetniura’” was condemned by the Prize 
Court but the cargo in question was 
released, and inasmuch as the ship was 
carrying a. general cargo consigned to 
Madras, Calcutta and Chittagong, it was 
ordered on the 19th November 1914 by the 
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Prize Court that in the event of the Crown 
in the exercise of its power under a previous 
order, dated 2nd September 1914, consign- 
ing the said cargo to Madras and Cal- 
cutta—the Crown be authorised to recover 
against all cargo released and delivered 
at Madras and Calcutta in respect of 
freight Rs. 15°50 per ion and in res- 
pect of agency charges such reasonable ex- 
penses as might be incurred. 


Consequently the vonsignment in question 
was carried in the “Ste¢nturn’ under the 
above mentioned order and arrangement to 
Calcutta and arrived there on or about the 2nd 
January 1915. The freight for the carriage 
from Colombo to Caleutta was Rs. 818-14 0 


as is shewn from the bill dated the 
28rd February. 1915, in addition there 
were Rs. 82 for charges in respect of 


release from the Prize Court and other 
expenses in consequence of the capture of 
the ‘“Steinéurn” aud the conveyance of the 
cargo from Colombo to Caleutta. 


The course of events may bə taken 
from the learned Judge’s summary of what 
he describes as the undisputed facta of 
the case as follows: — 


“That the plaintiffs failed to pay the price 
of the June shipment and a suit had to be in- 
stituted against them which was decreed on 
the 26th January 1915: That copies of three 
invoices were sent to the plaintiffs by the 
defendant firm of the goods per ss. 
Steinturn. Ia or about the end of 
September 1914, the defendant firm asked 
the plaintiffs to keep themselves in readi- 
ness to pay for the goods in cash against 
shipping documents on arrival of the steamer. 
See their letter dated 24/,0th Septem- 
ber 1914, Apparently there was a mistake 
in the invoice as regards the weight, and 
the plaintiffs called upon the defendants 
to correct it, but the defendants stated 
that they were not liable to make any 
corrections. On the 20d January 1915 
the defendant firm intimated to the plain- 
tiffs that the vessel had arrived in Port 
and requested them to take delivery of 
the goods by paying for them as early 
as possible. The cause of late arrival 
was the seizure of the steamer at Colombo. 

By an order dated 25th August 1914 
on the application of tha Crown, the 
steamer was handed over by the Colombo. 
Prize Court to the custody of the principal 
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Collestor of Customs, and the following under- 
taking and decree was entered on record, 
namely, “the Solicitor General on bahalf of 
the Crown undertakes that the Crown will 
restore the ship to its present place, 
whenever it is called upon to do so by 
this Court, if the Government of Ceylon 
on behalf of the Crown are allowed to take 
charge of, the ship, and moves that the 
Crown be allowed to take charge of the 
ship, on these terms. It is ordered and 
decreed that the applicatian be allowed 
and that the Marshal be directed 
to let the Government of Ceylon 
have possession of the ship, after the 
cargo, goods, wares and merchandise have 
been warehoused. It is further directed 
that the Marshai shall require from any 
person taking over the ship on behalf of 
the Government an authority to do so 
signed by His Excellency the Governor 
or by the Colonial Secretary.” The Pre- 
sident of the Prize Court appears to have 
made an order on the 19th November 1914 
that inasmuch as the steamer contained 
general cargo sent to Madras, Caleutta and 
Chittagong, it was for the interest of 
all persons concerned that the cargo en- 
titled to release, which was consigned to 
‘ Calcutta, should be delivered at Calcutta; 
it was further ordered that in the event 
of the Crown in the , exercise of its 
powers conveying the said cargo to Cal- 
cutta, the Crown was authorised to recover 
against all cargo released and delivered 
certain expenses, namely, 

“In respect of freight Rs. 15°50 per 
ton weight or measure. In resepct of 
agency charges, such reasonable expenses 
as may bə incurred,” 

“And that the steamer was not to depart 
from Colombo until after the expiration 
of three weeks from the date of that order.” 

On the 2nd September 1914 the Prizs 
Court on hearing the Attorney-General 
made the following order, “that tke Mar- 
shal be authorized for the purpose of 
warehousing the cargo to pat the cargo 
in the hands of the Crown, the Attorney- 
General undertaking on behalf of the 
Crown that in the event of the cargo or 
any part of it being removed out of the 
jurisdiction of this Court, it was to he 
brought back within the jurisdiction upon 
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the order of the Court.” What happened 
was that Messrs. Graham & Co., merchants 
of Calcutta, were employed as agents on 
behalf of the Crown to give delivery of 
the goods consigned to Calsutta to the 
eousignees. Graham & Co., thereupon, com- 
municated with the defendant firm in 
respect of the July shipment of the goods 
which had come out in that steamer, and 
these goods arrived, as stated above, on the 
2nd January. The defendant firm had to pay 
certain charges for freight and commission to 
Messrs. Graham & Co. for these goods. The 
defendants allege that by the said letter 
dated 23rd February 1915, they gave par- 
ticulars of the costs and charges incurred 
by them in respect of the consignment, 
including therein the charges occasioned 
by the seizure and release. That prior to 
that date and after the arrival of the 
goods in Calcutta some correspondence 
ensued. The defendant firm wrote to the 
plaintiffs on the 4th Jannary 1915, that 
unless the plaintiff firm immediately sent the 
price of -the goods of the June shipment 
which had already been delivered to 
them, as also the price of the goods per ss. 
“Steinturn”, they would be compelled to 
re-sell the goods on the plaintiffs’ account. 
The plaintiffs wrote on the same date 
that they were prepared to pay for and 
take delivey of all the goods with the ex- 
ception of 22 pieces of Basic Steel bars, 
the weight of which had been incorrectly 
stated in the invoice. They said that if 
they (defendants) failed to make over the 
Bill of Lading for the goods they would 
not be liable for any wharf rent, if in- 
curred. On the Sth January the plaintiffs 
said that they were prepared to pay the 
fall price of the three lots which had 
come per ss. “Sieinturn” on the 
defendant Srm handing over to them the 
Bills of Lading and other documents. They 
offered to pay the necessary charges for 
obtaining delivery of the goods from the 
jetties, and asked for information as 
to the exact amount payable by them. 
There was no reply to this letter. On 
the 19th January they offered Rs. 4,370 
as being the price of the goods including 
the usual charges. On the 27th January 
Charu Chandra Bose, Attorney for the 
defendants, wrote to the plaintifs’ Attorneys, 
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the following letter:—“As arranged my 
clients are now ready to deliver the goods 
demanded by you on receipt of the price, 
godown rent and charges.” It will be 
noticed this letter was written the day 
after the decree above referred to. It was 
a consent decree and the defendants say 
‘that terms arranged between the parties 
were that the goods of the July 
shipment would be taken delivery of by 
. the plaintiffs after payment of all dues, 
that Nepal Chunder on _ behalf of the 
‘plaintiffs agreed to pay all costs in respect 
of the July shipment, freight, ete , that is 
to say, the extra freight and other charges 
incurred in respect of the consignment, 
‘This arrangement is entirely denied by 
the plaintiffs, No reply was sent by the 
plaintiffs to that letter until the 4th February 
1915, when they said that nothing had been 
arranged as suggested by thedefeudants. They 
gaid that the defendants were not entitled to 
godown rent, and refused to pay same. They 
complained that the defendants had not speci- 
fied what charges they were claiming, and 
expressed their readiness and willingness 
to pay the price of the goods and the duty, 
landing and proper charges in respect 
thereof as were usual in the case of de- 
livery ex-jetty. On the 4th February the 
defendants’ Attorney said that if the goods 
were not taken delivery of within three days, 
the defendants would re-sell on-the plaintiffs’ 
account. Apparently these two letters cross- 
ed eash other. On the 9th February the 
defendant firm said that- the price and 
charges to be paid were mentioned in their 
bills sent to the plaintiffs. Over and above 
that, the plaintiffs would have to pay go- 
down rent and cartage for the removal of 
the goods and unless the plaintiffs took 
. delivery of the goods within three days, 
the defendants would re-sell the goods on 
the plaintiffs’ account and risk. On the 
12th January the plaintiffs denied that any 
bills had been submitted to them for pay- 
ment and refused to pay godown rent and 
other incidental charges. Nothing further 
was done by the plaintiffs until the Sth 
March, when their Attorneys wrote a 
letter to the defendants’ Attorney asking for 
a statement of the charges the defendants 
claimed in-respect of the said goods and if 
ethey found the same reasonable aud pro- 
per, they would ask the plaintiffs to take 


INDIAN OASES. 


[1617 


delivary. On the 10th March they were 
informed that the defendants had sold the 
goods to a third person, 

The action was brought for breach of 
contract caused by the failare of the defend- 
auts to make over the Bill of Lading or 
to deliver the goods, and the main point 
which was urged in this appeal was not 
taken by the defendants until the trial, 
when the learned Jujge allowed the de- 
fendants to amend their defence as follows: — 

“With further reference to paragraph 3 
of the plaint herein the defendant firm 
state that the goods forming the July ship- 
ment referred to in the said paragraph 
were shipped from Antwerp on or about the 
2nd day of July 1914 per ss. “Steinturn”. 
On the outbreak of war betwean His 
Britannic Majesty's Government and the 
German Empire on the 4th day of August 
1914 the said steamer, which wason the 
high seas, became liable to seizure by the 
naval forces of His Majesty’s Government 
and as a matter of fact the said steamer 
was captured, seized and detained by His 
Majesty’s Government at ornear Colombo 
and was subseqnently condemned with 
all the cargo on board by the Colombo 
Prize Oourt. The defendant firm submit 
that on such condemnation of the said 
steamer and of the cargo therein including 
the said goods, the contract with the plaint- 
iffs became impossible of performanse,”’ 

It is clear from the order of the Prize 
Court that though the ship was condemned, 
the cargo in question was not condemned. 
It was, however, argued that although the 
cargo was eventually released the outbreak 
of war rendered the performance of the 
contract of 2nd February 1914 impossible 
or at all events it rendered the contract 
of affreightment, which was an implied part 
of the contract, unlawful and consequently 
by reason of the provision of section 56 of 
the Indian Contract Act, 1872, the contract 
was void. 

This defence necessitated an examination 
of the terms of the contract. 

After some discussion during the argument 
it appeared that there was little, if any, 
material difference between the interpreta- 
tions placed upon the contract by the learn. 
ed Counsel appearing for the plaintiffs and 
defendants; and both argued the case 
on the assumption that the contract was 
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an ordinary C.1.F contract, with this 
variation that the payment specified in 
the contract was not to be made as 
usual against the documents and was not 
to be made in this case until 43 days after 
the landing of the goods, that having 
regard to the specipal terms of this contract 
it was notthe duty of the defendants to 
hand over the documents relating to the 
goods as soon as the documents arrived but 
that they were entitled to retain them until 
the goodsarrived, when if would be the 
duty of the defendants to hand’ over the 
documents to the plaintiffs for the purpose 
of taking delivery or for the defendants to 
take delivery themselves in the first instance 
and that payment would become due 48 days 
after the landing of the goods. 

The question, therefore, arises what were 
the incidents of the defendants’ undertaking 
in such a contract: The variation of the 
terms as to the time of payment does not: in 
my judgmentalterthe nature of the con- 
tract. as C.I.F. contract. 

Taking the well-known ineidents of such 
a contract the defendants’ had, firstly, to ship 
at the port of shipment goods of the 
description contained in the- contract, 
secondly, to procure a contract of affreight- 
ment under which the goods would be 
delivered in the Hooghly; thirdly, to 
arrange for an insurance upon the terms 
surrent in the trade which would be available 
for the benefit of the buyers; fourthly, to 
make out an invoice; and finally, to tender 
these documents and by reason of the special 
terms of this contract, to tender such 
documents upon the arrival ofthe goods. 

It may be assumed for the purpose of 
this case that the goods were of the 
description “contained in the contract and 
that a contract of affreightment was procured 
under which in ordinary circumstances the 
goods would have been delivered in the 
Hooghly and thata sufficient insurance was 
arranged. 


But it was argued on behalf of the 
defendants that althongh the goods 
eventually arrived and were capable of 
physical delivery in the Hooghly, they did 
not so arrive under the contract of affreight- 
ment procured by them in pursuance of 
their contract of 2nd February 1914 with 
the plaintifis, that the original contract 
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of affreightment of which the Bill of 
Lading was evidence came to an end as 
soon as war broke ont, that though the 
goods were in fact carried by the ‘“Steinturn” 
to the Hooghly, they were carried by her, 
after she had been condemned by the Prize 
Court in Ceylon and under an arrangement 
made in pursuance of an order of that 
Court, by which further freight and 
expenses hecame charged upon the cargo, 
and that inasmuch as the defendants 
could not deliver the goods under the 
original contract of affreightment the per- 
formance of their contract was impossible, 

In my judgment this contenfion should 
be adopted: It was an implied part of 
the contract of 2nd February 1914 that 
the defendants should procure a contract 
of affreightment, under which the goods would 
be delivered in the Hooghly. That contract of 
affreightment was procured, and it was re- 
presented by the Bill of Lading in the 
name of the defendants. 


Bat the operation of war on such a 
contract of affreightment made before, but 
which remained unexecuted at the time war 
was declared, made the further execution, 
so far as the defendants, British subjects, 
were concerned, unlawful, it being a contrast 
with au alien enemy, and the contract of 
affreightment thereby became dissolved. 
Esposito v. Bowden (1). 

Further the capture of ss. ~ Steinturn” 
prevented the delivery of the goods under 
the contract of affreightment procured by 
the defendants in pursuance of their con- 
tract with the plaintiffs, and the goods 
sould not be delivered in the Hooghly 
except by the payment of further freight 
aud expenses which by the order of the 
Prize Court in Ceylon had besome charged 
on the goods. 


The Bill of Lading which under a ©. I, 
F, contract is tendered by the seller to 
the buyer would be such as would procure 
delivery of the goods from the ship. In 
this oase the Bill of Lading, if tendered 
by the defendants, would not by itself 
have enabled the plaintiffs to obtain delivery 
of the goods from the ship. Something 


(1) (1857) 7 El. & Bl. 763 at p. 783; 27 L. J. Q. B. 
17; 3 Jur. (N. 8.) 1205; 5 W. B. 732; 29 L.T. (0. s.) 295; 
119 E. R. 1430; 110 R. R. 822. 
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. more would have been necessary to enable the 
plaintiffs to get delivery, viz., the authority 
of the agents of the Crown, which authority 
could only be obtained by. the payment of 
the freight from Colombo tothe Hooghly 
and certain other charges. 

_ For these reasons it appears to me that 
the contract between the plaintiffs and the 
defendants included the performance of an 
act. (viz, the procuring the contract of 
affreightment under which the goods would 
be delivered in the Hooghly), which after 
the contract was made became impossible 
by reason of the outbreak of the war, 
within the meaning of section 56 of the 
Indian Contract Act and consequently the 
contract of 2nd February 1914 was void. 

I think also that the procuring of the 

further execution of the contract of affreight- 
ment, which was an implied part of the 
contract of 2nd February 1914, became 
unlawful by reason of an event which the 
defendants could not prevent, viz, the 
outbreak of war and consequently the con- 
tract of 2nd February 1914- became void 
by reason of the provisions of section 56. 
~ The learned Connsel for the plaintiffs 
pressed us with the argument that the 
property in the goods had not passed to 
the plaintiffs, by reason of the fact that 
no appropriation of these goods, to which 
the plaintiffs assented, to the contract in 
question had taken place until August or 
September 1915, że., after the capture 
and condemnation ` of the ss. ‘* Steinturn” 
and that the plaintiffs’ contract, therefore, 
was not affected by the fact that the goods 
had been carried in a German vessel at 
the outbreak of war. 
' I do not think it is necessary to express 
any opinion on this point, for in my judg- 
ment it is immaterial to the question 
whether the performance of an integral 
part of the contract between the plaintiffs 
and the defendants was rendered impossible 
or unlawful by the outbreak of war. 

It was further urged that the contract 
of- affreightment did not relate to the goods, 
the subject-matter of the contract of 2nd 
February 1914. This point, as far as I 
understand, was not raised at the trial, 
and I think there can be no doubt that 
the ‘contract of affreightment did in facé 
| relate to ‘the goods the subject-matter of 


the contract. 
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But then ib was said, even if that b? 
so in point of fact, it cannot- be said in 
law that the contract of affreightment was 
in pursuance of the contract between the 
plaintifs and the defendants until something 
is done which binds the plaintiffs, such 
as assent by the plaintiffs. 

Having regard to what I consider is the 
material question in this case, as intimated 
‘already, I cannot agree to the last pro- 
position. 1 think the assent of the plaintiffs 
was immaterial and it was merely a ques- 
tion of fact whether the contrast of 
affreightment did really relate to the subject- 
matter of the contract of 2nd February 
1914 and having regard to the date of 
the invoice, the description and quantities 
of the goods contained therein, there can 
be no doubt that in point of fact the 
contract of affreightment related to the 
subject-matter of tbe contract of 2nd 
February 1914, 

As already stated, the defendants did not 
take up the position now relied upon until 
the trial of the aetion, andthe defendants 
on the 2nd January 1915 had called on 
the plaintiffs to take delivery. Jt was 
contended, that the defendants by reason 
of such action were estopped from relying 
on the above-mentioned defence. 

The plaintiffs were not able to point 
to any respect in which they had altered 
their position by reason of the alleged re- 
presentation of the defendants that ‘they 
were in a position to give delivery in 
ascordance with the contract, and Ido not 
think that the defendants are estopped from 
taking the defence npon which they now 
rely. That defence, for the reasons given 
above, is, in my judgment, a good one, 
and, therefore, this appeal should be allowed, 
and judgment entered for the defendants 
with costs in this Court and in the Court 
of first instance. 

Any extra costs necessitated by the 
amendment of the defence or costs thrown 
away by reason thereof to be paid by the 
defendants to the plaintiffs, 

Money in Court to bə paid out 
defendants. 

Mooxersez, J.—This is an appeal by the 
defendants ina suit for damages for breach 
of contrast. On the 2nd February 1914, 
the defendants agreed tə sell to the 
plaintiffs 150 tons Basic Stes] bars to be 


to the 
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shipped in June, July and August 1914 in 
equal proportions. The terms of the contract 
were set out as follows in a letter addressed 
by the defendants to the plaintiffis:— 


“We beg to enter as having sold yon, 
through broker, P. N. Mookerjee, 150 
tons Basic Steel bars, with usual 10 per 
cent. second class extra, at #£5-7-6. per 
ton, O. I. F., 2.¢., free Hooghly. Shipment 
in three monthly lots, commencing June, 2. e. 
June, July and August 1914, Delivery to be 
completed within three days from the 
date of the landing of the goods. Terms 
45 days oredit from the date of the 
delivery of the goods, failing which, 
due date will be calculated from the due 
date of the delivery, 7. e,, three days from 
the landing of the goods, This sale is 
made on the basis of the existing terms 
and conditions in the contracts for this 
class of goods as are current in the market. 
Interest at the rate of 8 ‘per cent. per 
annum to be charged on any money 
unpaid after the due date, and rebate 
for payments before the due date will be 
. allowed at the same rate. You have the 
option to have the goods weighed so as 
to arrive at the actual weighment, and in 
that case you shall have to notify us, 
so that we may make necessary arrangements 
to have our man present. But, in any 
case, Glaim for weighment will not be 
entertained, if made after three days 
after the arrival of the goods in your 
godowns from the jetty, and the invoice 
weight shall be accepted by you as the correct 
one. Please confirm,” 


On the 14th February 1914, the plaintiffs 
supplied the specifications; and on the 19th 
February, the defendants sent out an 
order to the Belgo-Asiatic Trading Co. 
of Brussels for supply of the goods, which 
were partly of Belgian and partly of German 
manufacture. The June shipment was 
received by the defendants in due course and 
was delivered to the plaintiffs. Weare now 
concerned with the July shipment. The 
goods were shipped from Antwerp on the 
the 2nd July 1914 in ss. “Stecnturn” a 
German steamer which was on the high seas 
when war broke out between England and 
Germany on the 4th Angust 1914. The 
hip was captured by the naval forces of 
His Majesty as.an enemy ship, and was 
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brought before the Ceylon Court of 
Admiralty. On the 25th August 1914, 
the ship was condemned as lawfnl prize, 
but the cargo was released. On the 19th 
November 1914, the Prize Court ordered 
that, in the event of the Crown conveying 
the cargo to destination, the Crown be 
authorised to recover against all cargo 
released and delivered at Caloutta the 
following expenses, namely Rs. 15°50 
in respect of freight per ton weight or 
measure, and such reasonable expenses as 
may be incurred in respect of agency 
charges. The Government of Ceylon took 
possession of the cargo on behalf of the 
Crown, and Graham & Co. were employed 
to act as their agents. The goods arrived 
in Caleutta on the 2nd January 1915 and 
the defendants took delivery on payment 
of freight and agency charges to Graham 
& Co. Meanwhile, the defendants had, 
on the 30th September 1914, intimated to 
the plaintiffs that they had received invoices 
for the goods (copies whereof were enclosed); 
no mention, however, was made of the 
seizure of the ship; indeed, there is nothing 
to show that either. party was, at that 
date, aware of what had happened. On 
arrival of the goods in Calcutta, there 
was some controversy between the parties 
aa to whether the plaintiffs or the defendants 
were liable to bear the charges imposed 
by the Prize Court. The plaintiffs denied 
their liability in this respect, with the 
result that the defendants disposed of the 
goods in the market. Onthe 18th March 
1915, the plaintiffs instituted the present 
action forthe recovery of Rs. 3,553-14.6 
as damages for failure of the defendants 
to deliver the goods in terms of the contract. 
The defendants resisted the claim substan- 
tially on the ground that the contract became 
void when war broke out on the 4th August 
2914. Mr, Justice Chaudhuri has overruled 
this contention and has given the plaintiffs a 
decree for damages, which he has assessed 
at Rs. 2,500. Onthe persent appeal, the 


defendants hsve reiterated the ground 
which they urged unsuccessfully in the 
Court below to enable them to escape 


from liability under the contract. The 
solution of the question raised clearly 
depends upon the nature of the contract 
and the effect thereon of well-egtablish 
legal principles, 
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constitutes what is known as a C. I. F. 
or C. F. 1. (cost, freight and insurance) 
contract, subject to an important variation. 
The rights and liabilities of the parties to a 
C. LF. contract were formulated by Hamilton, 
J., in Beddell Brothers v. Clemens Horst Company 
(2), in the following terms, which were 
approved by Kennedy, L. J., in his celebrated 
dissentient judgment in the Court of Appeal, 
Biddell Brothers y. Clemens Horst Oompany 
(3), which was upheld by the House of Lords 
and characterised by Lord Loreburn, L. CO., as 
a remarkable judgment illuminating the whole 
field of controveray, Olemens Horst & Company 
y. Biddell Brothers (4): “A seller under 
a contract of sale containing such terms 
has, firstly, to ship at the port of shipment 
goods of the description contained in the 
contract; secondly, to procure a contrast of 
affreightment under whieh the goods will 
be delivered at the destination contemplated 
by the contract; thirdly, to arrange for an 
insurance upon the terms current in the trade 
which will be available for the benefit of the 
buyer; fourthly, to make out an invoice as 
described by Blackburn, J., in Ireland v. 
Livingstone (5), or in some similar form; 
and finally, to tender these documents to 
the buyer, so that he may know what 
freight he has to pay and obtain delivery 
of the goods, if they arrive, or recover 
for their loss if they are lost on the voyage. 
Such terms constitute an agreement that 
the delivery of the goods, provided- they 
are in conformity with the contract, shall 
be delivery on board ship at the port of 
shipment. It follows that, against tender 
of these documents, the Bill of Lading, 
Invoice and Policy of Jnsurance, which 
completes delivery in accordance, with 
that agreement, the buyer must be ready and 
willing to pay the price.” [See also Houlder 
v. Public Works Commissioners (6).] In the 
aso before us, there was this departure 
from the normal incidents of a ©. I. F, 
(2) (1911) 1 K. B. 214; 80 L. J. K. B. 584. 
(3) (1911) 1 K. B. 934 at p. 954; 16 C m. Cas. 197; 
80 L. J. Ki B. 684. 

' (4) (1912) A. O; 18 at p. 22; 81 L. J. K: B. 42; 105 
L. T. 563; 668. J. 50; 28 T. L. R. 42; 17 Com. Cas. 


55; 12 Asp. M.O. 80. 
(6) (1872) 5 H. L. 395; 4l L. J. Q. B. 201; 27 L.T, 


9. 
(6) (1908) A. C. 276 at p. 296; 77 Ii J, P.O. 58; 
“981, T;.684; 11 Asp. M. O. 61, 
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contract that the payment was to be 
made, not against the documents, but forty- 
eight days after the goods had been landed. 
It follows accordingly that the defendants 
were under no obligation to hand over the 
documents to the plaintiffs immediately on 
receipt thereof; they sould tender the doou- 
ments on arrival of the goods or might take 
delivery themselves and make over the goods 
to the plaintiffs. The defendants argue that, 
in these circumstances, the contract became 
void on the 4th August 1914, inasmuch 
as, on that date, one essential element there- 
of, namely, the contract of affreightment, 
bacame unlawful by reason of the outbreak 
of the warand consequently void. This 
contention raises the question of the effect of 
the outbreak of war on an executory contract 
made with an alien enemy before the war. 
Such a contract is avoided or dissolved by 
the outbreak of war, if it enures to the aid of 
the enemy | Furtado v. Rogers (7) | or if it is in 
its nature incapable of suspension [ Griswold 
y. Waddington (8)]. A contract is deemed in 
its nature incapable of suspension if its proper 
performance necessitates intercourse with the 
enemy during the war [Esposito v. Bowden 
(1) The William Bagaley v. United State 
(9)] or where time is of the essence of the 
contract, or the parties cannot, on conclusion 
of veace, be made equal | New York Infe Insur- 
ance Oo. v. Statham (10), Janson v. Driefontein 
Consolidated Mines Limited (11) |. The princi- 
ple which underlies this doctrine is best stat- 
ed inthe words of Lord Tenterden quoted 
by Willes, J, in Esposito v. Bowden (1): 
“Another general rule of law furnishes 
a dissolution of these contracts” (7. e., for 
the carriage of goods in merchant ahipa) 

“by matter extrinsic. If an agreament be 
made to do an act lawful at the time 
of such agreement, but afterwards, and 
before the performance of the act, the 
performance be rendered unlawful by the 
Government of the country, the agreement 
is absolutely dissolved. If, therefore, before 
the commencement of a voyage, war or 


a (1802) 3 Bos. & Pul. 191; 127 E. R. 105; 6 R. R. 


S 15 Jhonson 57; 16 Jhonson 438. 

(9) 6 Wallace 397 at p. 407: 18 Law. Ed. 588. 

(10) 93 U.S. 24, 19 Am. Rep. 512. 

(11) (1902) A. C. 484; 71 L. J. K. B. 857; af L T. 
373, 18 T. L, R. 796;7 Com. Cas, 268. 
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hostilities should take place between the 
State to which the ship or cargo belongs 
and that to which they are destined, or 
commerce between them be wholly prohibited, 
the contract for conveyance is at an end, 
the merchant must unload his goods, and 
the owners find another employment for 
their ship, and probably the same principles 
would apply to the same events happen- 
ing after the commencement and before 
the completion of the voyage.” Chancellor 
Kent adopts the sameconclusion, for the reason 
that war, making performance unlawful 
or impossible either before or after its 
commencement, dissolves the contract of 
affreightment. “The contract of affreightment 


may be dissovled without execution, not 
only by the act of the parties, but in 
many eases, by the act of the law. If 


the voyage becomes unlawful or impossible 
to be performed, or if it be broken up, 
either before or after ‘it has actually com- 
menced, by war or interdiction of commerce 
with the place of destination, the contract 
is dissolved. There is no difference in 
principle between a complete interdiction 
of commerce, which prevents the entry of 
the vessel, or a partial one, in relation to 
the merchandise on board, which prevents it 
being landed. The contract of affreightment 
in respect to the goods is dissolved, for 
the shipper cannot demand the delivery 
of the goods if the landing of them would 
expose the vessel to. seizure, And if the 
voyage be broken up by capture on the pass- 
age, so as to cause a complete defeasance of the 
undertaking, the contract is dissolved, not- 
withstanding a subsequent re-capture.” (Com- 
mentaries, Volume III, page 245. See also 
Volume I, page 66 The contrary rule seems 
to have been formulated in the French 
Code de Commerce, sections 276, 277). This 
was recognised in Avery v., Bowden (12), 
which shews that a contract of affreightment 
may at once become void by the declaration 
of war. [See note to Clemontson y. Blessing 
(13).1 A. 

Tte dectrine thata contract entered into 


(12) (1855) 6 El & Bi 714; 25 L. J. Q. B. 49; 1 Jur. 
(N.s) 1167; 4 W. R. 98; 27 L. T. (o. 8.) 1 9; 1.9 
E. R. €47: E R. R.€95 on appeal 6 El & Bl. 958; 26 
L. J. Q. B. 3; 8 Jur. (N. 8.) 238; 6 W. R. 45: 281. 
T. (o s) 145; 119 E, R. 1119; 106 R. R. 882. 

(12) (1£55) 11 Ex. 186; 3 W.R, 510; 105 R. R. 461; 
156 F. R. 775, 
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before war is dissolved by the outbreak of war, 
when its performance would involve “trading 
with the enemy”, has been recognised in the 
recent cases of Duncan Fog & Oo v. Schrempfi 
& Bonke (14), Arnhold Karberg & Co. v. Blythe, 
Green, Jourdain & Co. (15) and The Parcheni 
(16), and an instructive application is fur- 
nished by the decision in Nissim Isaac Bekhor 
y. Sultanalli Shustary (17), which further 
adopts the view taken in Groom v. Barber 
(18), that the seller is not bound, in a 
C. I. F. contract, to provide the purchaser 
with a policy covering war risks. The 
decision in In re Weiss § Co; Weiss & Oo., 
Ld. v. Credit Colonial et Commerical, Antwerp 
(19) is not in conflict with the principle 
already enunciated, and is clearly dis- 
tinguishable on the ground that the goods had 
been’ captured by the enemy before tender of 
the documents. I see no escape from 
the position, in the case before us, that 
the contract of affreightment was dissolved 
on the date of the outbreak of the war 
as the sellers could not thereafter insist 
on its performance by an alien enemy. In 
this view, the conclusion is inevitable that 
the contract for supply of goods also became 
void on that date. 

The plaintiffs contend, however, that no ques- 
tion of the complete execution of the con- 
tract of affreightment properly arises in 
this case, inasmuch as the goods were in 
fact ultimately brought to their destination 


by ss. ‘‘Steinturn”. This argument is 
obviously fallacious. The substance of the 
matter is that the goods were not ‘and 


could not be carried to the port of destina- 
tion under the original contract of afferight- 
ment. This is manifest from the proceed- 
ings in the Prize Court. The ship and 
cargo were seized, and although the ship 
alone was condemned while the cargo was 
released, the release was conditional on the 
payment of freight and charges as deter- 
mined by the Prize Court. That “the cargo 
was properly released is clear from the 


decision in In re Cargo, Ex. ss. Rappenfels (20), 

(14) (1915) 1 K. B. 366; 84 L. J. K. B. 7&0; on 
appeal (1915) 3 K. B. 355; 84 L. J. K. B. 2206. 

(15) (1915) 2 K. B 386; 84 L. J.K. B. 1673; on 
appeal (1916) 1 K. B 495; 85 L. J. K. B. 665. 

(16) 1 Trehern P. C. 579. 

(17) 28 Ind. Cas, 433; 40 B. 11; 17 Bom. L. R. 249, 

(18) (1915) 1 K. B. 3'6; 84 L.J K. B, 318. 

(19) (1916 1 K. B.346;85 L J K. B. 533. 

(£0) 30 Ind. Cas. 174; 42 C, 334, é 
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as the “property in the cargo had at 
the time of capture vested in the consignees, 
British subjects [see the observations of 
Kennedy, L. J., in Beddell Brothers v. Clemens 
Horst Co. (8)); but it is equally clear - that 
the Prize Court and the Prize Court alone 
had jurisdiction to determine the question 
of freight and-the conditions whereon the 
cargo should be released [The Corsican 
Prince (21)]. As explained by Sir Samuel 
Evans, the Prize Court deals with such 
claims in accordance with the Law of 
Nations and upon equitable principles freed 
from contracts, which almost always cease 
to have effect upon capture or seizure, by 
reason of the non-appearance or non-com- 
pletion of the contract of affreightment; it 
may, indeed, discard the contract rate al- 
together even as a basis for assessment or 
ealoulation [The Twilling Riget (22)] Tt is 
further indisputable that where the ship is 
condemned but the goods released, the Crown 
is entitled to impose the payment of freight 
as á condition of their release and has a 
Hen on them till it is paid [The Fortuna 
(23), The Diana (24), The Vrow Anna 
Catharina (25), The Vrow Henrietta (26), 


The Roland (27), The Parchim (16). 
Consequently, ihe fact that the goods 
were ` brought to Calcutta ultimately 


by ss. “Steinturn” is of no assistance to 
the plaintiffs: it was essentially a new voyage 
under new conditions; it was in no sense 
a continuation cf the original voyage in 
fulfilment of the contract of affreightment, 
in the language of Chancellor Kent, that 
voyage was broken up by captnre go as 
to cause a complete defeasance of the under- 
taking. The original Bills of Lading would 
be of no avail whatever, unless the con- 
signee complied with the conditions imposed 
by the Prize Court; they would be useful 
for identification of.the consignee in whose 
favour the Prize Court had decided to release 
the goods, but they had ceased to be opera- 
tive legal documents, and delivery on their 
basis could not be claimed as a matter of 
right. J hold accordingly that the contract 


of affreightment and therewith the C. I. F. 
(21) (1916) P. 195; 1 Treheyn P. O. 178. 
(22) 5 ©. Rob. 82; 1 E. P. C. 480, 
(23) (1802) 40 Rob, 278; 1 E, P. C. 392. 
124) (1803) 5 O. Rob. 67, 1 E. P. O. 424. 
(yA) +1806) 60. Rob, 269; 1 E. P. ©. 552, 
e (6) 50. Rob. 76; 1 E. P. C. 427, 
(27) 1 Trehern P. O, 158, 
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contract of sale became void on the Ath 
August 1914. Consequently, the rights and 
liabilities of the parties thereafter must be 
determined with reference to the second 
paragraph of section 56.of the Indian Con-. 
tract Act. That paragraph, so far as it 
applies to the present case, provides that a 
contract to do an act which, after the contract 
is made, becomes unlawful by reason of some 
event which the promiser could not prevent, 
becomes void when tke act becomes unlawful. 
As pointed ont in Karl Ettlinger v. Chagandas 
& Oo. (28), this provision deals with a case 
where the act to be done was at the time the 
contract was made lawful but a legal prohi- 
bition has supervened before the performance 
of the contract. In such a case, the con- 
tract becomes void, and no question of 
damages for breach thereof arises. The 
plain language of section 56 thus renders 
unnesessary a discussion of the refined dis- 
tinctions observed in English Law in cases 
of impossibility of performance, as illustrat- 
ed by the recent decisions in Aforlock v., 
Beal (29) and Tomplin Steamship Oo. v. Anglo- 
Mexican Petroleum Oo. (80). From this stand- 
point, the correspondence between the parties 
as to the delivery of the goods is of no 
assistance to the plaintiffs. The defendants 
no doubt, at one stage, offered to deliver 
the goods to the plaintiffs on certain terms, 
on the assumption that the contract was 
then in full operation. The proposed, terms, 
however, were not accepted; there was thus 
no new agreement, nor did the principle 
of estoppel become applicable, as the plaint- 
iffs are not shown to have altered their 
position in any manner by reliance on the 
conduct of the defendants. The claim of 
the plaintiffs is thus based on an alleged 
breach of an agreement which had become 
void long before the date when the breach 
is said to have taken place. In my opinion, 
such a claim cannot be sustained. 

On these grounds, I agree that this 
appeal must be allowed and the suit dismissed 
with costs. 


Appeal allowed, 


(28) 33 Ind. Cas. 205; 17 Bom. L. R. 1087; 40 B. 
$01. 

(29) (1916) 1 A. C. 486, 

(30) (1916) App. Cas. 397. 
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NAGPUR JUDICIAL GOMMISSIONER'S 
COURT. 
MiscetLaxsous JUDICIAL Case No. 17-B 
or 1916. 
November 29, 1916. 
Present:—Mr. Stanyon, A. J. C. 
ABU BAKAR ABDUL RAHIMAN & Co. 
— D&FENDANTS—<A PPLIGANTS 
VETEUS 


RAMBU K-—-PLAINTIFR— RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 22, 23, 24, 
scope of—Transfer of case to Court not subordinate to 
same High Court, whether competent. 

Section 24, Civil Precedure Code, 1908, is exhaustive 
of the judicial power to transfer suits, and no Court 
has jurisdiction to transfer any suit from one Court 
to another unless both Courts are subordinate to it, 
[p. 393, col. 2.] 

Even where a High Court has power to declare 
whether or not a suit shall proceed in a Court subor. 
dinate to it, it has no power to compel its institution 
in any Court beyond its jurisdiction, [p. 395, col. 1] 

The transfer of a suit from one Court to another ig 
something entirely different in character and legal 
effect from making an order for the return of & 
plaint by one Court with aview to its being pre- 
sented in another. [p, 394, col, 2.1 


The Hon’ble Mr. M. V. Joshi and Mr. V. F. 
Chitale, for the Applicants, 

JUDGMENT,.—The plaintiff Rambux 
carries on business at Khamgaon in West 
Berar. Thedefendants area firm carrying 
on business in Bombay, where the defend. 
ants constituting the firm personally reside, 
-The defendants have acted as commission 
agents of the plaintiff, and it is said that 
the business was this that the plaintiff 
was to buy cotton, have it ginned and 
pressed into bales at Khamgaon, and then 
consign it to the defendants who were to sel] 
it for him in Bombay, According to the 


defendants, who are the applicants before’ 


me, this business, carried on partly in 
Khamgaon and partly in Bombay, resulted in 
Rs. 4,123.4-3 being due to them by Rambux 
in Sambat 1970 (1913-14 a. D.) and to a 
balance of Rs, 41-2.9 against him in Sambat 
1971 (1914-15 A. p.) 

On the 13th July 1916, Rambux filed a 
suit against the defendants in the Court of 
the Subordinate Judge of Khamgaon, claim- 
ing Rs. 5,000 as due to him. The defend- 
ants have raised a plea that the Subordinate 
Judge has no jurisdiction and the plea has 
been disallowed. Before me it js conceded 
that the Khamgaon Court has jurisdiction 
over the plaintiff's suit, but an application 


ja now made with the objeat of obtainin to therefo 
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a transfer of the suit to the Bombay High 
Court on its originalside. The application 
purports to be made under section 23 (3) 
of the Civil Procedure Code, 1908, as applied 
to Berar. 


Having heard the applicants, I am of 
opinion — 

(1) that I have no powerto direct any 
transfer of a suit to any Court not subordinate 
to this Court: ; 

(2) that even thongh I may have power 
to declare whether or not the suit in this 
casa shall proceed in the Court of the 
Subordinate Judge of Khamgaon, I have 
no power to compel its institution in any 
Court beyond my jurisdiction: and 


(3) that no sufficient ground is made 
out for a declaration that tbe suit 
shall not proceed in the Khamgaon 


Court. 


Sections 22 and 23 of the above Code lay 
down the procedure to be followed where a 
suit may be instituted in more than one 
Court, and the power of the Court to which 
application is made is limited to a power to 

determine in which of the several QOourts 
having jurisdiction the suit shal] proceed.” 
Section 24 of the same Code is exhaustive 
of the judicial power to transfer suits, and 
no Court is given jurisdiction to transfer 
any suit from one Conrt to another, unless 
both such Courts are subordinate to it. 
Section 25 deals with a special case of 
transfer by the Governor-General in Council 
with which we have no concern here, since 
this is not the case ofa suit pending ina 
High Court presided over by a single Judge.” 
This it is clear that mo order could be made 
by ihis Court directing the transfer of the 
suit from the Court of the Subordinate Judge 
of Khamgaon to any Court in the Presidency 
of Bombay, and least of all to the Bombay 
High Conrt itself, 


Then, as regards the power under sections 
22 and £3 (3), the law seers to be singularly 
inapt and inconclusive. The marginal 
heading to section 22 describes it as giving a 
power to transfer suits which may be institut- 
ed in more than one Court, but this is clearly 
misleading in respect of cases where the 
several Courts are got subordinate to the 
zame jurisdiction. It seems expecient, . 
re, to reproduce section 22, and to 


394, 


section 23. Section 22 is in these terms:— 

Where a suit may be institnted in any one 
of two or more Courts and is instituted in one 
of such Courts, any defendant, after notice to 
the other parties, may, at the earliest possible 
opportunity and in all cases where issues are 
settled at or before such settlement, apply to 
have the’ suit transferred to another Court, 
and the Court to which such application is 
made, after considering the objections of the 
other parties (if any), shall determine in 
which of the several Courts baving-jurisdia- 
tion the suit shall proceed.” 


It will be seen that no express power is 
given in this section to make the transfer. 
The Court to which application is made is 
required to select one of the several Courts 
having jurisdiction. But when, as a result 
of that selection falling ona Court other 
than that in which the suit has been insti- 
tuted, è transfer becomes necessary, then the 
Court must proceed under section 24. 


Section 23 indicates under three heads the 
Court tò which an application under section 
292 is to be made. (1) Where the several 
Courts are subordinate to the same Appellate 
Court, the application goes before the latter; 
(2) where the several Courts are subordinate 
to different Appellate Courts but to the same 
High Court, the application must go to the 
High Court;- and (3) where the several 
Courts having jurisdiction over the suit are 
subordinate to different High Courts, the 
application must be made to the High Court 
having authority over the Court in which 
‘the suit has been instituted. In the first 
two of these cases, the Court empowered to 
decide under sestion 22 also has jurisdiction 
to transfer under section 24. But in the 
third case there is no power of transfer, 
< and the question is whether section 22, under 
which the application to be made is one for 
transfer, can be interpreted to mean that, in 
a case like the present, the Court to which 
the application is made, being powerless to 
_transfer, may nevertheless direct that the 
plaint be returned to the plaintifffor pre- 
sentation to some Court under another 
provincial jurisdiction. No doubt that was 
-a ecurse considered possible under section 22 
of tLe 1882 Code (between which ard the 
present section 22 the difference is purely 
“syntactical) by Straight and Mahmood, JJ., 
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in Tula Ram v. Haryiwan Das (1). ldo not 
think that the law is made any clearer by the 
fact that what was once a separate section 
(24 in the 1882 Code) has now been made a 
part of section 23 of the present Code, 
Indeed, it has only added to the confusion: 
for section 23 deals with applications for 
transfer under section £2, and, in connection 
with sub-section (3), such an application 
becomes an absurdity, since po High Court 
can order a transfer into the jurisdiction of 
another High Court. The device, under Act 
VILI of 1859, by which such transfers were 
made subject toan agreement among the 
High Courts concerned, was not reproduced 
in the Codes of 1877 and 1882. Apparently 
there are reasons why a power of transfer, 
similar to that given to the Governor-General 
in Council under section 527 of the Criminal 
Procedura Code, 1898, should not be 
incorporated in the Code of Civil Procedure, 
except to the very limited extent enacted by 
section 24, which applies only to cases 
pending in a High Court presided over by 
a single Judge, e. g, the Court of the 
Judicial Commissioner of the N.-W. F, 
Prcvinee, or of Chota Nagpur. The result 
ig ihat, in dealing with transfers of saits, 
the Legislature has reached an ¢mpasse or 
cul-de-sac, and it has added sub-section (3) 
for whatever it may be worth. To my 
mind, its value for the purposes-of procedure 
is nit, 

To transfer a suit from one Court to 
another is something entirely different in 
character and legal effect from making an 
order for the return of a plaint by one 
Court with a view to its being presented 
in another. A transfer can never raise a 
question of limitation: but a suit is only 
duly instituted so as to stop the running 
of time when the plaint is presented to 
the proper Court. Supposea suit is instituted 
in a Central Provinces or Berar Court on 
the last day allowed by the Limitation 
Act, and, on an application made by the 
defendant, a decision is made by this Court 
that such suit should proceed in a Court ìn 
Bombay which also has jurisdiction over it. 
In the absence of a power of transfer this 
Court then orders that the plaint should 
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be returned for presentation to the Bombay 
Court. When the plaint is presented to 
that Court the suit will be time-barred, 
and it does not seem right that the plain- 
tiff should be left to the chance of sav- 
ing time under section 14 of the Limitation 
Act. i 

Moreover, the desision provided for by 
section 22 is a decision for the immediate 
purpose of a transfer for which the defend- 
ant applies under that section. Where 
the Court has no power to transfer it seems 
logical to argue that it has no power to 
decide, notwithstanding that sub-section (3) 
of section 23 permits the making of a useless 
application. A desision by me that the suit 
now in question is a suit within the Original 
Civil Jurisdiction of the Bombay High Court 
and shall proceed in that Court would not 
bind that tribunal in any way. It may 
be that by implication I have power also 
to decide that the suit shall not proceed 
in the Khamgaon Court. But, while such 
a decision would be intelligible where, by 
transfer, I could find a substitute Court 
for the plaintiff, it becomes arbitrary and 
unjust where I merely refuse him access to 
a jurisdiction to which he is legally entitled 
. to resort, and give him nothing in return 
for it. I, therefore, hold that Iam not em- 
powered under section 22 of the Code of 
Civil Procedure to order that the suit shall 
proceed in the Bombay High Court: and I 
seriously doubt whether I am competent 
to decide that the suit shall not proceed in 
the Khamgaon Court which has jurisdiction 
over it, unless I can send the suit for trial 
by some other competent Court subordinate 
to this Court. 


Finally, supposing that Iam competent to 
close the doors of the Khamgaon Court to the 
plaintiff after evicting him therefrom without 
opening the doors of another Court for him, 
I have to see whetherthe defendants have 
made out a case to justify me in doing so. 
The grounds advanced are these: — 


(1) that the plaintiff has sued on the deal- 
ings of Sambat 1971 without bringing into 
account a cross-claim for over Rs. 4,C00 
which the defendants have against him in 
respect of the dealings of Sambat 1970; 

(2) that the dispute between the parties 
arises mainly ont of that part of the business 
which was transacted in Bombay; 
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(3) that asettlement of accounts once took 
place in Bombay; 

(4) that the defendants’ books of account 
and witnesses are in Bombay; 

(5) that the trial can be held more con- 
veniently in Bombay. 

I can find no reason here for taking the 
very exceptional course asked for, even 
though, had transfer been permissible, ‘I 
might, subject to the contentions of the plain- 
tiff, have been disposed to order a trans- 
fer. Books can be brought to Kbhamgaon, 
witnesses can be examined on commission, 
nd there is no reason for preferring the 
convenience of the defendants to that of the 
plaintiff. 


For the above reasons the application is 
dismissed without notice to the other side. 
The suit will proceed in the Khamgaon 
Court. 


Application dismissed: 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decese No. 1500 
or 19 4. 

June’ 23, 1916. 

Present:—Mr. Justice Fletcher and 
Mr, Justice Teunon. 

Rat NALINAKHYA BASU Badadur 
AND £NOTHER— PLAINTIREB-—- APPBLLANTS 

; Versus 
Hon'ble Maharajadhiraj Sir BIJOY CHAND 

MAHATAP Bahadur AND OTBERS— 
D5EFENDAN1S— RESPONDENTS, 

Bengal Village Chaukidari Act (VI B.C. of 1870), 
s. bi— Chowkidari Chakran lends—Putnidar, liability 
of, to pay additional rent. 

Where there is nothing to suggest in the terms of 
a putni lease that in any event larger or smaller 
rent isto be paid for the putni, the putnidars are 
not liable to pay any additional rent in respect of 
the chowkidari chakran lands resumed and trans- 
ferred to the zeminday under section 51 of Act VI 
of 1870, which the putnidars have aright to hold as 
forming part of their putni. [p, 897, col. 1.] 


Appeal against the decree of the District 
Judge, Burdwan, dated the 25th of February 
1914, modifying that of the Subordinate 
Judge, 2nd Court of that district, dated 
the 17th August 1912. 
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FACTS material to the report will appear 
from the following extracts from the judg- 
ment of the lower Appellate Conrt:— 


“Certain chakran lands were resumed under 
the Chowkidari Act and settled with the 
zemindar, who is the Maharaja of Burdwan. 
The lands are in Mouza Chakta which forms 
a part of the putni Nispi Kella. The plaint- 
iffs are the putnidars. It appears that after 
resumption there was some proposal of settl- 
ing the lands with the puinidars, but it fell 
through and the lands were settled with the 
original holders of the service lands. The 
plaintiffs brought this suit to enforce their 
rights. The Subordinate Judge who tried 
the suit decreed it. The Maharaja of 
Burdwan has appealed. 

It is argued that the terms of the 
contract are exactly the same as in the 
case of Girish Chandra Roy vy. Hem Chandra 
Roy (1) and in the case of Tratlakhya Nath 
Chowdhury v. Ramdoyal Samanta (2). The 
judgment of the District Judge in the latter 
ease has been produced and it appears that 
the terms are the same. It does not appear, 
however, that it was brought to the notice of 


the Judges that thére were two classes of 


‘ to who.had the right to appoint. 


chakran lands in those days. 

The learned Pleader for the appellant 
relies on the case of Nitya Nund Hazra 
y. Maharajadhiraj Bejoy Ohand Mohatab 
(3). In Banwari Mukunda Deb v. Bidhu 
Sundar Thakur (4) the zemindar won the 
suit because he was in enjoyment of 
the chowkidars’ services and had the power 
to appoint them. On the other hand the fact 
that the, zemindar wasentitled to appoint chowki- 
dars was beld,in the case of Girish Chandra 
Roy v. Hew Ohandra Roy “(1) quoted above, 
not to have created in him an interest in the 
lands beld by the chowkidars and it was held 
that the putnidar was entitled to the lands. 
My impression is that in those days the 
parties a3 a rule were not very particular as 
In this 
case the zemindar reserved the right, but 16 
years afterwards gave up thatright cheerfully. 
There was no thought of any resumption pro- 
ceedings. But inasmuch as the puinidar is 
entitled to all the lands, and inasmuch as 


1) 5 Ç. L J. 28. 

3 10 C. W. K a (67). 

(3) 70C. L. 5.5 

(4) 120. W. x. 459; 7 0. L. J, 439; 85 C. 346. 
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the lands had not been excepted from the 
putnt lease, Iam of opinion that the putni- 
dar is enti'led to the lands. I am, there- 
fore, in agreement with the finding of the 
learned Subordinate Judge. 

As to the right of the zemindar to a share 
in the profits, I am of opinion that the 
zemindar is entitled to a share. As has been 
held in certain cases the putnidar cannot look 
upon the lands as a sort of windfall. In 
this case particulariy all we have to go upon 
is that the zemitndar did not reserve the 
chewkidart lands for himself. He reserved 
the right to appoint chowkidars but gave it 
up. There was no contemplation at the time 
of any resumption proceedings. There is 
nothing to show that the chowkider: chakran 
lands were taken into account when the 
putnt was created, nor do we know of the 
mode in which the rent was assessed at the 
inception of the putni. There are no ma- 
terials, however, to come to a decision on the 
point. There was one case in which the 
Judges divided the profits half and half. The 
Courts have to set up an arbitrary standard 
but since by the putni the zemindar “parts 
with all the lands, a fairer distribu- 
tion would be to give the zemindar one- 
third of ths, profits. I stall give the 
zemindar one-third. Rs. 138-4 annas goes to 
the chowkidari fund. The zemindar will get 
that from the plaintiffs. He will get also 
one-third of Rs. 138-4-0,2.e, Ra, 46-1-3 as 
additional rent. With this modifi.ation the 
appeal fails.” 

Babus Bepin Behary Ghose, IT, Lalit Mohan 
Ghose and Satindra Nath Mukerjee, for the 
Appellants. 

Babus Sarat Coomer Bose, Sajani Kanto Sinhu 
and Biraj Mohan Majumdar, for the Re- 
spondents. 


JUDGMENT.—-This is an appeal from 
the judgment of the learned District 
Judge of Bardwan, dated the 25th February 
1914, modifying the decision of the Subordi- 
nate Judge of that place. The snit was 
brought for possession of certain resumed 
chowhidart chakran lands by the putnidars 
against the landlord and the persons 
with whom he had settled the lands after re- 
sumption. Various defences were raised in the 
suit, but we are not concerned with them 
in the present appeal. The putnidars held 
under a document in writing, one portion of 
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which, namely the kabuliat, is before the Court., 
Both the lower Courts have found that 
the resumed lands were, in fact, included 
in the putni lease which was granted 
to the plaintiffs. Under section 51 of Act 
VI (B.C.) of 1870, on an order for 
resumption being made, “sush order shall 
operate to transfer to such zemindar the 
land therein mentioned subject to the 
amount of assessment therein mentioned 
and subject to all contracta theretofore 
made in respect of, under or by virtue 
of which ‘any person other than the 
zemindar may bave any land.” That be- 
ing so, the only question that arises in 
this appeal is whether, under the terms 
of the contract which created the putni, 
the puinidars are liable to pay any 
additional rent in respect of the re- 
sumed lands which both the lower Courts 
have found were comprised in the putni. 
. The decisions that have been cited before 
us do not really assist the case at all. 
In those cases, the facts are not reported 
and we have not the terms of the con- 
tracts creating the puinis in those cases, 
In this oase we have got to construe 
the contract which is before us and that 
construction is not assisted by the con- 
struction put upon the other leases because we 
have not got the terms of those leases 
before us. In the present case there 
is the finding, which we must assume to 
be correct, that those lands form part of the 
lands let out in puint. The rent is a 
xed rent and there is nothing to suggest 
on the terms of this document that in 
any eventa larger or smaller rent is to 
be paid. In fact the document expressly 
states, that in certain events the land be- 
ing rendered unfit for use for the pur- 


poses for which it was granted, the 
puinidars would obtain no remission of 
the rent. There is nothing on the terms 


of the contract that can possibly suggest 
that the landlord, in any particular event, 
is to get any increased rent in respect 
of the land that is comprised in the putni. 
What were the terms of the contracts in the 
cases referred to, we do not know. In this 
case it is quite clear on the terms of the 
contract that the landlord is not entitled 
to get any increased rent with respect ‘to 
the property Jet out. That being’ so, we 
must cet aside the decree of the learned 
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District Judge and restore the decree of 
the Subordinate Judge. The respondents 
who have appeared in this appeal must 
pay the costs of the appellants in this 
Court as well as in the proceedings in 


the lower Courts. 


Appeal allowed. 





CALCUTTA HIGH COURT. 
APPBAL From Orper No, 15 or 1917 
with Rute No. 51 or 1917, 
February 13, 1917. 
Fresent:—Mr, Justice Beachcroft and 
Mr. Justice Walmsley. 
URMILA SUNDARI DASI— 
APPELLANT 
versus 
RATI KANTA SAHA AND MINOR 
HIRNMOY SAHA, BY HIS GUARCIAN 
RATI KANTA SAHA— RESPONDENTS — 


Opposite PARTIES. 

Guardians and Wards Act (VII of 1890), s». 82, 43—~ 
Guardian, suspension of, effect of—Court, power of, to 
suspend guardian— Construction of s. 82, 

The words of section 32 of the Guardians and Wardg 
Act are wide enough to cover an order of suspension 
of the guardian by the Judge, as suspension is in 
effect a total restriction for a time of the powers 
of the guardian. [p. 899, col. 1.] 

The suspension of a guardian fora time does not 
deprive the Court of power to deal with him sub. 
sequently. [p. 399, col. 1.] 

Until a guardian has actually been removed or 
discharged, he remains a guardian even though his 
powers may have been curtailed and the Court has 
authority under the Act to pass such orders on him 
as are necessary for the protection of the minor’s 
property. ip, 399, col. 1.] 

Appeal against the orders of the District 
Judge, Nadia, dated the 16th December 1916 
and lOth January 1917, respectively. 

FACTS of the case appear from the judg- 


ment. 


Babu D. N. Ohakraburtiy, (with him 
Babu Buaranasibasi Mukherjee), for the 
Appellant.—The appellant claims the 


estate as a legatee under her husband’s 
Will. The adoption did not divest her interest. 
In the petition shewing cause why she should 
not be removed from guardianship, she dis- 
tinctly set up her interest as a legatee with 
respect to her husband’s estate. She said 
she had been in possession in her own right 
and not as guardian for' the minor. The 
orders restraining her from exercising acts of 
possession are ulira vires, The Judge must * 
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have passed the orders under section 43, 
clanse 1. After the Judge had suspended 
the guardian and she bad repudiated her 
character as such, she was no longer subject 
to the jurisdiction of the Court as “a guardian 
appointed or declared by the Court.” 


The Judge in guardianship proceedings has 
no jurisdiction to interfere with the posses- 
sion of a person claiming title to the estate. 
He may ask the newly appointed guardian to 
institute a suit for determination of the title. 
It is evident that the lady’s brother after 
having succeeded in persuading her to adopt 
his son is now trying to turn her out of 
possession of her husband’s estate. 


Babu Ram Chandra Mazoomdar (with him 
Babu Upendra Narain Bagchi), for the Re. 
spondents.—The Judge had ample jurisdiction 
to pass the orders complained of. The 
guardian has not as yet been rermoved or 
discharged, she has only been suspended. 
Her powers would cease only by death, re- 
moval or discharge (section 41). She is, 
therefore, still subject to the jurisdiction of 
the Court and the Court can define or res- 
trict her powers (section 32). 


Babu Baranasibast Mukherjee, in reply.—Sec- 
tion 32 has no application. It presupposes 
the continuance of guardianship, The appel- 
lant had renounced her character as guardian 
and claimed an independent title to the pro- 
perty. She has subsequently expressly 
prayed fora discharge and the Judge hes 
accepted her resignation. 

(Beacucrort, J.—The application for 
a discharge was subsequent to the orders 
complained of | 

We shall be satisfied if your Lordships 
say that those orders have no longer any 
binding effect upon the appellant. 


Besides, the words in section 32 “define or 
restrict’ can only apply to taking away from 
the guardian some of his powers while re- 
taining others. They cannot mean in their 
ordinary sense taking away all powers of the 
guardian and giving them to a different 
person, viz, the temporary guardian ap- 
pointed under clause 1 of section 12. This 
is clear also from the context. Section 32 
says that the Court can either “extend” 
the powers or “define and restrict”, that is to 
say, curtail the powers. Section 12 says in 
° so many words that the temporary guardian 
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cannot dispossess a parson in possession [vide 
clause 3 (b), section 12, Act VIIL of 1890]. 
JUDGMENT. 

BEACACROFT, J.—One Haripada Shaha died 
in 1897. He lefta Will by which he gave 
his widow the power to adopt. In 1907, his 
widow, UrmilaSundari, adopted Hiranmoy 
Shaha, the son of her late husband’s brother. 
In 1911, on her own application, she was 
appointed guardian of the person and pro- 
perty of the minor. In 1916, for reasons into 
which it is unnecessary to enter, the District 
Judge called upon her to show cause why 
she should not be removed from the guardian- 
ship, and on the 24th July 1916, he passed an 
order suspending her guardianship in these 
words: “The guardianship of Urmila Sundari 
Dasi is suspended and Rati Kanta Shaha is 
appointed guardian provisionally.” 

It was alleged that in spite of this order 
Urmila continued to deal with the minor’s 
proparty. The District Judga, therafore, on 
the 16th December passed an order issuing 
a notice to her. warning her against realising 
rents from the tenants of the minor as her. 
guardianship had been suspended. He also 
had a notice putin the local paper warning 
the tenants not to pay renb to her gomastas. 
He added that the present proceeding would 
be confined to a consideration of the fitness of 
Urmila for guardianship. Apparenly a fur. 
ther complaint was made against her and on 
the 10th January of this year, the Judge 
passed another order restraining her from 
the acts alleged against her and ordering her 
not to interfere with the reailsation of rents 
from the minor’s tenants. 

The present appeal is lodged against these 
two orders of the 16th December and 10th 
January. There is also a Rule for setting 
aside the same orders iu case it is held that 
there is no right of appeal. 


The only argument which has been address- 
ed to us is that, in view of the learned 
Judge’s order suspending the widow from 
acting as guardian, the Court had no jurisdic- 
tion to pass the orders complained of, which 
orders, it is suggested, must have been passed 
under section 43 of the Act, and could only 
be passed against the widow on the footing 
that she continued to be the guardian. In 
reply it was suggested that the Court has 
inherent jurisdiction to pass any orders 
which would be for the protection of the 
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interests of the minor, irrespective of the 
actual terms of the Statute. And though the 
appellant did not attack the order of suspen- 
sion, for whish order the Act does not 
in specific terms provide, it was suggested 
that that order also could have been passed 
in the exercise of the Court’s inherent 
powers. It was further argued that the 
Court’s jurisdiction over the guardian did not 
cease until the discharge of the guardian. 

It seems to me that it is not necessary to 
invoke the inherent jurisdiction of the Court 
in this case, for I am of opinion that the 
words of section 32 are wide enongh to cover 
the Judge’s order of suspension. That section 
provides that the Court may from time to 
time, by order, define, restrict or extend his 
(i-e. the guardian’s) powers with respect to 
the property of the ward in such manner and 
to such extent as it may consider to be for 
the advantage of the ward and consistent 
with the law to which the ward is subject.” 

The order of suspension of the guardian 
seems to me to be covered by these words, 
for suspension is in effect a total restriction 
for a time of the powers of the guardian. 

Then it seems to me impossible to hold that 
the effect of such a restriction of the guar- 
dian’s powers is to deprive the Court of 
power to deal with the guardian. Until the 
guardian hasactually been removed or discharg- 
ed, he remains the guardian even though his 
power may have been curtailed and the Court 
has authority under the Act to pass such orders 
as are necessary for the protection of the 
minor’s property. The orders of 16th Decem- 
ber and 10th January may be looked upon 
as enforcing in detail the order of suspension. 
Whether they were passed under section 32 
or under section 43 is immaterial: so far 
as they dealt with the minor’s property they 
were clearly within the competence of the 
Judge to make. 


It is unnecessary to consider the question 
of the guardian’s subsequent resignation in 
this proceeding. Indeed it would be ont 
of place to do so, 

This appeal, in my opinion, ought to be 
dismissed with costs. We assess the hear- 
ing fee at three gold mohurs. 

The Rule is discharged. 
ex parte costs. | 

WALMSLEY, J.—I agree. 

Appeal dismissed; Rule discharged. 


We allow no 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Execution or Decrees Apreat No, 47 or 1916. 
January 26, 1917, 

Present: —Mr. Lindsay, J. C. 
SUGHRA BEGAM—Jocpament-pestor— 
APPELLANT 
VETSUS 
LACHHMI NARAIN, minor, UNDER THE 
GUARDIANSHIP OF Musammat INDRANI anp 


ANOTHER— DECREE- BOLDERS— RESPONDENTS, 

Eaecution—Pardanashin lady—Fraudulent conduct, 

The mere fact that a judgment-debtor, whois a 
pardanashin lady, keeps her door closed is per se no 
evidence at all of fraudulent conduct on her part, 
unless there is anything to show that she deliberately 
does so or attempts to do so against the executing 


officer. [p. 400, col, 1.] 
Appeal against the order of the Addi- 


tional Judge, Lucknow, dated the 12th 
September 1916, upholding that of the Sub- 
aa Judge, Lucknow, dated the 26th May 
16. 
Mr. Muhammad Wasim, for the Appellant. 
Babus Salig Ram and Hart Kishen Dhaon, 
for the Respondents. 


JUDGMENT.—The question to be deter- 
mined in this case is whether it has been 
proved thatthe appellant judgment-debtor, 
Musammat Sughra Begam, prevented by frand 
the execution of a money decree against 
her held by the respondent liachhmi Narain. 

The question arose in connection with 
an application for execution made more than 
twelve years after the date of the decree. 
The’ decree-holder alleged that the 
judgment-debtor had rendered previous 
applications for execution, elven in number, 
infructuous by conduct amounting to fraud. 

The fraud alleged was (1) that Musammat 
Sughra Begam kept the door of her house 
shut against the process-servers who went 
to attach her property, and (2) that she had 
dishonestly removed her property so as to 
put it beyond the reach of any process of 
attachment. 

The burden of proving fraud lay upon the 
decree-holder and the point to be desided is 
whether or not that burden was discharged. 
Both the Courts below have found that fraud 
was committed: the argument in second appeal 
is that fhere is no evidence to support the 
finding. The only direst evidence in the 
case consists of the deposition of a process- 
server, Ram Dulare, the substance of whose 


400 
MUNSHI RAM ti, MALAVA RAM, 


statement is that having on three or four 
occasions been entrusted with warrants of 
attachment, he went to the judgment debtor’s 
house and found the door closed. He admits 
that he was able to get it opened 
with the assistance of some man who used 
to sit outside and whom heat first described 
a servant of the judgment debtor. He had 
to admit, however, in cross-examination that 
he was unable to say whether the man 
was a servant or not. He further deposes, 
though his statement is very vague in this 
respect, that since the enactment of the 
present Civil Procedure Code which autho- 
rises the breaking open of an outer door 
for the purpose of attaching property he 
has always found the lady’s door open when 
he has gone to execute the decree, A further 
statement he makes is that when he has 
gained admittance to the premises he has 
never found any property worth taking, only 
a few beds, earthen vessels and | tin uten- 
sils. 


`- As for the circumstantial evidence all we 
haye is that nine out of eleven attempts 
to execute prior to the presənt one have 
been fruitless: the door seems on most occa- 
sions to have been found closed according 
to the returns made by the executing officer. 
The only other cricumstance to be men- 
tioned is that the lady, asa wasigadar, is 
entitled to a monthly pension of Rs. 200. 


I am not prepared on these materials to hold . 


that there is any proof of conduct on the 
part of the judgment-debtor amounting 
to fraud. The fact that she keeps her 
door closed is per se no evidence at all of 
fraudulent conduct. That is conduct which 
would be perfectly natural in the case of a 
pardanashin woman living in a city like 
Lucknow and is, quite consistent with the 
theory that she is an honest woman, a pre- 
sumption to which she is entitled in law. 
There 1s nothing at all to show that she 
deliberately closed her door or attempted 
to keep it closed against the executing officer: 
on the contrary Ram Dulare’s statement, the 
only direct evidence in the case, goes to show 
that he could always manage to get the door 
opened. 

Then itis said by the lower Courts that 
the judgment-debtor is a woman of means 
(she is entitled to draw Rs. 200 a month) and 
that it necessarily follows that if she lives in 
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the state of squalor represented by the pos- 
session of a charpoy or two and a few 
cheap pots and pans, she mast be 
dishonest and must have concealed pro- 
perty so as to keep itout of the reach of 
the law. Iam not prepared to allow that 
this is the necessary, or even a valid, conclu- 
sion to bə drawn from the circumstantial 
evidence. She may, if she actually receives 
this allowance, choose to live ina poor way — 
many people similarly situated do live in a 
miserly manner or more probably, as was 
stated on her behalf, she receives very little 
of the allowance which is drawn for her by a 
so-called mukhtar. All I need say is that 
such evidence as on the record tends neither 
way: the woman may be dishonest buat 
the evidence does not prove that. 

I hold that there is no evidence to support 
the finding that Sughra Begam has com- 
mitted fraud in order to keep the respondent 
ont of his money. 

I allow the appeal, seb aside the order 
of the Courts below and direct that the 
application for execution be dismissed with 
costs. 

The appellant 
both here and 
Court. 


is entitled to her costs 
in the lower Appellate 


Appeal allowed. 


PUNJAB CHIEF COURT. 
Civit Revision No. 890 or 1916, 
April 19, 1917. 
Present:— Mr. Shah Din, Chief Judge. 
MUNSHI RAM—Derenpart—Petirioner 
Versus 


MALAVA RAM-— Prarintire—Responvent. 
Civil Procedure Code (Act V of 1908), O. IX, r. 18— | 
Suit against principal and surety— Decree ex parte 
against principal whether can be set aside without 
discharging surety—Plaintif withdrawing suit against 
principal, effect of. 

A. decree was passed against o principal debtor 
and his surety, the decree being ea parte against the 
principal debtor. He thereupon applied to have the 
decree set aside. Plaintiff consented to have his suit 
against the principal debtor dismissed on condition 
that he was allowed to execute his decree against the 
surety. The Small Cause Court Judge passed an 
order in these terms: 

Held, (1) thatthe Judge wasinerror in setting- 
aside the decree against the principal debtor without 
setting it aside against the surety as well; [p. 401, 
col, 2, 
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(2) that the plaintiff having withdrawn his suit 
‘against tho principal debtor, his suit against the 
surety was liable to be dismissed. [p. 401, col, 2.) 

Maung Pyo Tha v, Ko Min Pu, 1 L. B. R. 150, 
followed. 

Nathabbai Tricamlal v. Ranchodlal Ramji, 27 Ind. 
Cas, 165; 39 B. 52; 16 Bom, L. R 696, distinguished, 


Petition, under section 25 of Act IX of 
1887, for revision of the decree of the Judge, 
Small Cause Court, Lahore, dated the 27th 
April 1916, decreeing the claim. 

FACTS.—Plaintiff brought asuitfor Rs. 580, 
on the basis of an agreement. Narinjan Das 
defendant No. 1 was the principal debtor, and 
Munshi Ram defendant No, 2 was the surety. 
On the day of hearing the principal debtor 
did not appear, and the surety pleaded pay» 
ment. The Court passeda decree for Rs. 550, 
the decree being eg parte against Narinjan 
Das defendant No. 1. 

Defendant No. 1 then made an application 
to have the ex parte decree set aside. Plaint- 
iffs agreed to the ex parte decree being set 
aside and the suit against defendant No. 1 
being dismissed, on the condition that he was 
allowed-to execute the decree against defend- 
ant No, 2. The Small Cause Court Judge 
decided that the decree in favour of the 
plaintiff still subsisted and was capable of exe- 
cution against defendant No. 2 and dismissed 
the plaintiff’s suit as against defendant No, 1, 
Defendant No. 2 applied to the Chief Court 
in revision, 

Mian Hag Nawaz (with him Lala Amar 
’ Nath), for the Petitioner.—The decree 
against both the defendants was a joint 
decree. When it was set aside against the 
principal debtor it ceased to be operative 
against thesurety. Further, the suit against 
the principal debtor having been ultimately 
dismissed, the surety was discharged. Sec- 
tion 134, Contract Act, Maung Pyo Tha v. 
Ko Min Pyu (1). 

Mian Abdul Rashid (with him Lala Tirath 
Ram), for the Respondent.—The decree 
against the defendants was joint as well as 
several, and it could be set aside against 
one defendant without becoming inoperative 
against the other defendant. Order IX, rule 
13, Civil Procedure Code, Sham Lal y, Sohnu 
Shah (2) and Singer Manufacturing Co, v. 
Muhammad Din (3). 

(1) 1 L. B. R. 160. 

a? 9 Ind. Cas. 742; 98 IP, I, R. 1911; 14 P. W, R. 


(3) 27 Ind. Cas, 261; 246 P. T. R, 1914; 166 P. W. 
Ry 1914, 


26 


-INDIAN OASES, 


AGL 


A gratuitous concession to tbe principal 
debtor does not discharge the surety unless 
the concession amounts ‘to a novation of 
contract between the creditor and the prin- 
cipal debtor. Section 135 to 137, Contract 
Act, Subramania Atyar v. Gopala Adyar 
(4), Ranjit Singh v. Naubat (5). 

Besides the plaintiff consented to have his 
suit dismissed against defendant No. 1 condi- 
tionally. If that condition was not fulfilled, 
this Court should remand the case allowing 
the plaintiff to proceed against both the 
defendants. 

JUDGMENT.—<After hearing Counsel for 
the parties, I am of opinion that the 


Judge, Small Cause Court, was in error in 


setting aside the decree, dated the 27th April 
1916, against Narinjan Das alone without 
setting it aside against Munshi Ram also. 
The decree passed in this case appears to me 
to fall within the purview of the proviso to 
rule 13 of Order IX of the Civil Procedure 
Code, which is to the effect that where the 
decree is of such a nature that it cannot be 
set aside as against one defendant (who 
applies to have it set aside) only, it may be 
set aside against all or any of the other de- 
fendants also. This proviso embodies the 
principle laid down in Mahomed Hamidulla 
y. Tohurennissa Bibi (6). 

Further, it seems fo me that since the 
plaintiff, after thé ex parte decree against 
Narinjan Das had been set aside by order 
dated the 26th June 1916, withdrew his 
suit against Narinjan Das, who was the 
principal debtor, his suit was liable to be 
dismissed not merely against Narinjan Das 
but also against the surety, Munshi Ram. 
The principle applicable to this case is that 
laid down by the lower Burma Chief Court 
in the case of Maung Pyo Tha v. Ko Min 
Pyu (1). The decision of the Bombay High 
Court in Nathabat Tricamlal v. Ranchodlal 
Ramji (7) is clearly distinguishable from the 
present case, inasmuch as there tho principal 
debtor’s name was struck off and the suit 
dismissed against him under Order IX, rule 
5, Civil Procedure Code, and the plaintiff 


(4) 7 Ind. Cas, $98; 33 M. 309; 20 M. L.J. 633; 5 
M. L. T. 381. 

(5) 24 A. 504; A. W, N. (1902) 168, 

_ (6) 25 C. 155; 10. W. N. 652,13 Ind. Dec. (N. 8.) 


105. 
(7) 27 Ind. Cas. 165; 39 B. 62; 16 Bom, L, R, 696. ° 
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had a right to bring a fresh suit against him 
because the period of limitation ‘had not yet 
expired. 

It has, however, been argued by the plaint- 
ift’s Counsel that the application filed by the 
‘plaintiff in the lower Court offering to with- 
draw his claim against Narinjan Das was a 
conditional one; in other words, that the 
snit was withdrawn against Narinjan Das 
on condition that the decree passed on the 
27th April 1916 stood intact against 
Munshi Ram. It is urged that if the decree 
against Munshi Ram is set aside and the 
case re-opened, it must be re-opened against 
both the defendants and the order dismissing 
the suit against Narinjan Das does 
hold good. I think this contention is sound 
and must be allowed. The Counsel for 
the petitioner has no objection to the case 
being re-opened against both the defendants. 


| I accordingly accept this revision, set 
aside the lower Court’s decrees dated the 
27th April 1916 and 17th August 1916 
and send the case back for re-decision on the 
merits. The parties will pay their own costs 
throughout. 7 

; Revision allowed: 

Case remanded, 


mge’ 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiu Arrear No. 129 or 1915, 
May 31, 1916. 

Present: Mr. Kendall, A. J.C. 
MAHABIR SINGH AND ANOTHER — 
PLAINTIFFS-— APPELLANTS 
versus 
MATA BADAL AND OTSERS—— DEFENDANTS 
— RESPONDENTS, 

Mortgage~—-Redemption—-Construction of document- 
Possession, loss of, authorising mortgagee to claim princi- 
pal with imterest—Revenue to be paid by mortgagee— 
Profits, enjoyment of, in lieu of tnterest—Conduct of 
mortgagee—Mortgagee, position of—Ouster, period of, 
interest for—Eacess revenue, claim for. 

Under the terms of an usufructuary mortgage-deed, 
the mortgagee was to pay the revenue (the amount of 
which was mentionedin the deed) assessed on the 
mortgaged property and to retain the balance of 
the profits in lien of interest on the mortgage. 
money, and was further entitled to claim his money 
with interest thereon at a certain specified rate 

"immediately on a loss of possession over the property 
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or on the accrual of any other injury. The mort- 
gagee remained in possession for five years from the 
date of the mortgage, and lost possession for two 
years after this, but owing to no fault of the parties 
to the mortgage. He waited till possession was 
restored to him, but this time the revenue of the 
property was considerably enhanced. Nevertheless, 
he remained in possession for seventeen years, paying 
the enhanced revenue and enjoying the net profits 
of the property. Thenon a redemption suit having 
been brought, he claimed, in addition to his mort 
gage-money, interest on it at the stipulated rate 
for the period of his -dispossegsion, and the excess 
revenue that he had had to pay since the restor- 
ation of possession, together with interest thereon: 
Held, that, in. view of the terms of the mort- 
gage-deed and the conduct of the mortgagee, he 
was entitled to interest on his mortgage-money for 
the period of his ouster, but only ata reasonable, 
and not atthe stipulated, rate; and that he was not 
entitled to the excess revenue paid by him, nor to any 
interest on the same, [p. 403, col. 2; p. 404, col. 1.) 


Appealfrom.the decree of the District 
Judge, Rae Bareli, dated the 25th January 
1915, upholding that of the Officiating 
Subordinate Judge, Partabearh, dated the 6th 
July 1914, 


The Hon'ble Syed Wazir Hasan and 
Syed Alt Mohaminad, for the Appellants. 

The Hon’ble Mirza Sami Ullah Beg, for 
the Respondents Nos. 1 to 3. 


JUDGMENT,—The three plaintiffs, two 
of whom are appellants in this Court, were 
given a permanent, héritable and transferable 
lease of certain property in consideration‘ of 
Rs. 3,200 in 1913. In this property the lessor 
had under-proprietary rights. Rupees 2,400 
of this sum was left with them to dis- 
charge a mortgage, usufructuary, of 1890. 
The plaintiffs deposited Rs. 2,400 under 
section 83, Transfer of Property Act, but 
the money was not accepted. They then 
instituted the suit for redemption out of 
which this appeal has arisen. 


It is admitted that for two years, from 
1895 to 1&97, the land became kurk tahsil 
owing to no fault of any of the parties 
to this suit, and that the mortgagees were, 
for those two years, out of possession. 

It is admitted that by the terms of the 
mortgage-deed, the mortgagees were to pay 
the revenue to the superior proprietors, and 
to retainthe balance of the profits in lieu of 
interest. 

It is admitted that the amount to be s9 
paid was originally Rs. 68 which was set out 
in the mortgage-deed: and that from 1895 
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that was enhanced, 
Rs. 110-14-7. 

The assignee of the mortgageas has claimed 
that they are entitled, in addition to'Rs. 2,400, 
the original mortgage-money, to Rs. 1,152, 
two years’ interest at 2 per cent. per 
month, for the period when they were out 
of possession; and to Rs. 2,459-12-6, which 
represents the sum of Rs. 42-14-7, excess 
revenue, paid annually to the superior pro- 
prietor, and.interest thereon. 

The Courts below have decreed the claim 
for payment of Rs. 1,152 in addition to 
Rs. 2,400.: Hence this appeal by two of the 
three plaintiffs. Cross-objections have also 
been filed by the assignee of the mort- 
gagees, In respect of Rs. 2,400 out of 
Rs. 2,459-12-6, 2 


The question raised by thé appellants is 
one to be dealt with, it seems to me, on the 
principles of justice, equity and good son- 
science. There is a provision in the mortgage- 
deed to the effect that ‘if for | niiy reason the 
mortgagees loose possession, the mort- 
gagors will make an effort to pay the 
mortgage-money at once: andif they delay, 
the mortgagees will be entitled to recover 
their money, with interest at 2 per cent. per 
month by a suit, from the person and all the 
property, moveable and immoveable, of the 
mortgagors, There was to be, in fact, if 
the ` mortgagees took this courge, no charge 
remaining upon any spesific property. The 
possession of the mortgazses was ousted for 
two years, Neither did the mortgagors pay 
up, nor did the mortgagees resort to the ex- 
treme measure ofcalling in their money. 
They waited till the revenue was paid and 
possession restored: the mortgagees then in 
1897 re-entered, upon the land, and have 
enjoyed its profits ever since. It is sought to 
apply the doatrine of acquiescence as a bar to 
the claim of the mortgagees: but the doctrine 
of acquiescence surely has nothing to do with 
the present situation. The mortgagees could 
have sued and obtained a simple money-deoree 
with 2 per cent. per. mensem interest: but they 
preferred to carry on as before, finding the 
transaction, apparently, not unprofitable: and 
the time when they could have sued’ for a 
simple money-decree has long passed. It may 
indeed be doubted whether, both parties 
having, in 1897, agreed to resume the position 
as if existed prior to 1895, the mortgagees 
would have been found entitled in equity to 


ata new settlement, to 
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enforce the contract which gave them a right 


to sue for their mortgage-money. They have 
made nocomplaint, in the last seventeen years, 
as to their loss by dispossession. No donbt 
they can claim, in an account upon the mort- 
gage, some allowance for the two distant 
years when their money lay unproductive. 
But I do not agree that 2 per cent. per month, 
the- interest they were to receive on a prompt 
assertion of their claim, isa proper measure 
of the sum to be awarded tothem. They did 
not look upon their loss as serious enough to 
call for any action: and they have retained 
possession for seventeen years more: and have 
only now put ina claim, in response to 
the mortgagors’ claim to redeem. 

In the circumstances I am of opinion 
that 12 per cent. per annum on the morte 
gage-money will be a sufficient solatium to 
them. Se: 

‘As for the cross-dbjestions, the Courts below 
have refused to entertain the claim, because 
it is an assignee of the mortgagees who 
is dealing with the mortgagors, and not the 
mortgagees themselvés. Into the correctness 
of this view it is unnecessary for this Courtto 
go, Prima facie it is necessary to see what 
the mortgage-deed says: “We will pay the 
revenue, Rs. 68, to the sarkar, and will 
retain the balance of profits in lien of in- 
terest as long as the mortgage lasfé......... 
‘ „the mortgagors will have no claim 
ior profits, nor shall we have any claim for 
interest,” 


Reading this asa whole i Wa 
the attendant circumstances, I have no 
doubt that if provides that the mortgagees 
shall enjoy neb profits in lieu of interest. 
I do not think the reference to Rs. 68 is 
a considered reference to a specific sum of 
money, which, and no more, isto be paid 
to the sarkar. Had that been so, it would 
have been expected that the amount to be 
paid would have been given a prominent 
position and not thrown in, in brackets, 
so to speak; and also that there would 
have been some provision to meet an ad- 
dition to, or reduction of, that amount. 
The mortgage-deed provided for an im- 
mediate’ slaim for the mortgage-money, not 
ouly on a loss of possession but on the 
accrual of any injury. An increase of over 
50 per sent. in thé sum to be paid annually 
as revenue would surely be an injury to 
the mortgagees. But for seventeen years they’ 
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haye been paying without a word, year by 


year. The increased revenue, it will be 
remembered, was payable at the time when 
possession was surrendered by the Deputy 
Commissioner in 1897, bng the mortgagees 
eheerfully accepted the new burden, when 
they had the option of getting back their 
whole mortgage-money with heavy in- 
terest. 


I baye no doubt that not only did the 
mortgage-deed provide that the mortgagees 
were to enjoy the net profits after pay- 

ment of the revenne, buf that the mort- 
gagees understood this well, and have been 
paying it accordingly. 

I, therefor, dismies the cross-objections. 


I allow the appeal to the extent of 
Rs. 576 and reduce the amount decreed by the 
Courts below from: Rs. 3,552 to Rs. 2,976 
with proportionate costs. Three months’ 
time is given. In the circumstances tbe 
parties may bear their owai costs in this 
Court. 

Appeal partly allowed. 





ALLAHABAD HiGH COURT. 
Seconn Civiz Appeat No. 1247 or 1915. 
“March 3, 1917. 

Fresent: —Mr. Justice Rafique and 
Mr. Justice Piggott. 
ACHHAIBAR SINGH AND OTHERS— 
DEFENDANTS—A PPELLANTS 
Cervsus 

Musammat RADHI AND orgers— 


PLaInti¢FS— RESPONDENTS. 

Mortgage, usufructuary— Redemption—Hypothecalion 
by way of simple mortgage— Limitation. 

An usufructuary mortgage was executed in 
February 1891 and in September of the same year 
a further advance was made by the mortgagee to the 
mortgagor cn the security of the same property, 
which was hypothecated by way of simple mortgage 
with a further covenant that the simple mortgage 
should be paid off before the redemption of the 
usufractuary one. The plaintiff claimed to redeem 
the usufrudtuary mortgage without paying any sum 
a mare the simple mortgage of September 1891; 

that as a suiton the. mortgage-deed of 
settaniber 1891 would ‘be barred, ‘the “plaintiff” was 
aptitied to redeem the usufructuary mortgage “with. 
cit paying off the simple mortgage. fp. 404, col. 2; 
p. "405, col. 1.} 

Kesar, Kunwar. y. Kashi Ram, 30 Ind. Cas, 777; 18 
A. L, J. 889; 37 A. 634, followed, 
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Second appeal against the decision of the 
District Judge, Ghazipur, dated the llth 
dune 1915, 

Dr. S. N. Sen and Mr, P, E. Banerji, for 
the Appellants, 

Messrs. Gokul Prasad and Lakshmi Narain, 
for the Respondents. 


JUDGMENT,—This is an appeal by the 
defendants in a suit for redemption. The 
memorandum of appeal purports to raise two 
substantial points; but one of these, namely, 
that relating to the sum payable under a 
decree of the 9th of December 1892, is con- 
cluded by an adverse finding of fact of the 
lower Appellate Court. There remains cnly 
one substantial point. The mortgage sought 
to be redeemed is of the 2&th of February 
1891. On the 4th of September 189! a 
further adyance was made by the mortgagee 
to the mortgagor on the security of the same 
property. The property in question was 


hypothecated by way of simpla mortgage, and 


there was a further covenant to the effect that 
off 
before the usufructuary mortgage is redeemed. 
The plaintiffs claim to redeem the usufructu- 
ary mortgage without paying any sum due 
under the simple mortgage of the 4th of 
September 1£91. The lower Appellate 
Court has maintained the claim of the plaint- 
iffs upon a line of reasoning based on the 
fact that a portion of the property hypothe- 
cated consisted of an occupancy holding, the 
transfer or alienation of which was forbidden 
by the law in force at the time, namely, by 
section 9 of Act XII of 1881. The point is 
an arguable one, and it does not seem 
altogether easy to reconcile some af the 
decisions of this Court which have been laid 
before us. The plaintiifs-respondents, how- 
ever, undertake to support the decree of tke 
Court below ona slightly different ground. 
The learned Counsel on behalf of the respond- 
ents says that whether the mortgage in 
question was of an occupancy holding or of a 
fixed rate holding, and whether or not the 
present plaintiffs are estopped from denying 
that it was a mortgage of a fixed rate tenancy, 
nevertheless the plaintiffs are entitled to 
redeem on payment of the debt due under the 
usufructuary “mortgage only. This plea is 
based upon the fact that the mortgage-deed 
of the 4th of September 1891 was barred by 
limitation at the time when the present suit 
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was brought, so that the mortgagee could 
not have maintained a suit for the recovery 
of any money due under the same. This 
contention is supported by authority of this 
Court, namely, the case of Kesar Kunwar 
v. Kashi Ram (1). One of us was a party to 
that decision and we are in any ease not 
- prepared to re-consider it. This rejoinder, 
therefore, on the part of the plaintiffs- 
respondénts must prevail, We dismiss this 
appeal with costs, including fees on the high 
scale, 


Appeal dismissed. 
(1) 30 Ind. Cas. 777; 13 A. L. J. 889; 87 A. 634. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civiu ApPPEAL No. 14 or 1913. 
December 8, 1916. 
Present:—-Mr, Pratt, J. C., and Mr. 
Hayward, A. J. ©. 

JERAMDAS — APPELLANT “7 
VETSUS - 
WADERO SHAH ALI AND OTSERS— 


RESPONDENTS, 

Contract Act (IK of 1872), ss. 46, 38—Payment to 
one of several joint promisees, whether valid discharge 
—Civil Procedure Code (Act Y of 1908), O. XLI, rr. 
26, 31—Failure to file objections—Court, duty of. 

A payment to one of several joint promisees does 
not operate as a complete discharge of the debt. 
[p. 408, col. 1.] 

Mannara Annapurnamma v, Uppala Akkayya, 19 
Ind. Cas, 12; 36 M. 644, 13 M. L. J. 268; (1913) M. W. 
N, 328; 24 M. L. J. 383; Barber Maran v. Ramana 
Goundan, 20 M. 461; 7 M.L. J. 269; 7 Ind. Dec. 
(N. s.) 327, dissented from. 

Ramaswamy v. Muniandy Servar, b Ind. Cas. 348; 20 
M. L. J. 709; 7 M. L, T. 253; (1910) M. W. N. 550, 
Husainara Begum v, Rahmannessa Begum, 8 Ind, Cas, 
837; 38 C., 8342; 13 ©, L. J. 3, relied upon. 

The omission of a party to file objections against a 
finding, under rule z6 of Ordor XLI of the Civil 
Procedure Code, does not relieve an Appellate Court of 
the duty imposed upon it by rule 31 of the order to 
give its decision on the issue, [p. 405, col. 2.] | 

Mumtaz Begim v. Fateh Husain, 6 A. 391; A. W. N. 
(1884) 129; 4 Ind. Dee. (x. 8.) 61; Subbayya v. Rami 
Reddi, 22 M. 344; 8 Ind. Dec, (x. s.) 245; relied upon, 


Appeal against the decision of the first 
class Subordinate Judge, Sukkur. 
Mr. Kimatra: Bhojraj, for the Appellants. 


Mr. Wadhumal Oodharam, for Respond- 
ents Nos, 1 to 3, 5, 7 and $, 
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Mr, Mulchand Thawardas, for Réspondaut 
No, 4. 
JUDGMENT. 


Prati, J. C.—The issne referred to the 
lower Court was whether on the date of 
the last execution application, 7.¢., the 11th 
January 1909, a valid discharge could have 
been given by the other joint decree holders 
without the concurrence of the minor, either 
tinder Hindu Law or the Law of Contrast. 

The lower Court has found that the 
discharge could not have been given under 
Hindu Law as the joint decree-holders 
wers not members of an undivided Hindu 
family and the correctness of its decision 
on this point has not been questioned, 

_ The lower Court has also found that 
such a discharge could have been given 
under the general Law of Contract. 

Mr. Kimatrai seeks to question the 
correctness of the finding, and Mr. Wadhumal 
contends that he is débarred from so doing 
as no objections have been filed under 
Order XLI, rule 26. It is true that Mr. 
Kimatrai has no right to be heard, but 
his omission to file objections does not 
relieve us of the duty imposed upon us 
by Order XLI, rule 31, to give our decision 
on the issue: Mumtaz Begam v, Fateh 
Husain (1), Sutbayya v. Rami Reidi (2) 
and the judgment of this Court in First 
Appeal No, 42 of 1913. 

As Mr. Kimatrai’s arguments will assist 
us in coming təs our decision we have allowed 
him a hearing. 


The issue involves the general question 
as to whether payment to one of several 
joint promisees is a complete discharge. 

Section 45 of the Contract Act 
to co-promisees and section +2 
promisors, 

Section 45 gives to all oo-promisess the 
right to claim performance. [a other words, 
the promisor is liable to all the co-promisees. 

Section 42 makes a similar provision as 


refers 
to c9- 


to co-promisors and all co-promisors are 
liable to the promisee. 
But section 42 is followed by  s&stion 


43, which enacts that each co-promisor is 


( ee 391; Nn. (4884) 129; 4 Ind. Dec, 
x. Se) 61 


(2) 22 M. 344; 8 Ind. Dec. (x, sa) 245, 


A. W. 
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also liable while there is no corresponding 
section following section 45 to deal with 
the converse case of co-promisees, 


Thus’ if A and B promise to pay C,a 
payment by A alone discharges the debt. 
But if C promises to pay A and B there 
is no provision that the debt is discharged 
by a payment to A elone. 


‘It seems clear that the Act does not 
make a payment to one co-promisee a 
discharge because that is not a performance 
of the contract, O had promised to pay 
A and B and a payment to A alone is 
not in accordance with the contract. 

The only other sections of the Act which 
are relevant are sections 38 and 165. 


The last paragraph of section 38 enacts that 
tender to one co-‘promiséé has'the same legal 
sonsequencesas tender to all thé co-promisees. 
Now if payment to one co-promisee were 
complete performance there would have been 
no occasion to have enacted this provision 
as to tender, for the tender to one would 
have been a complete and perfect tender. 
The object, therefore, seems to be a special 
exception in favour of an inchoate and 
imperfect tender. If ‘the promisor cannot 
conveniently pay all the co-promisees he may 
relieve himself of future interest by a tender 
toone. If the tender is‘accepted it will not 
be a discharge and if ‘the promisor has to 
pay over again he has remedy against the co- 
promisees he has overpaid. 


section 165 allows a bailea to deliver 
goods back to one of several joint bailors. 
Here again if the general lawas to co-promisees 
made delivery to one equivalent to delivery 
to all, this section would have been redundant. 
It must, therefore, be intended as an exception 
giving a privilege available only in cases of 
bailment. 

“The English Law as to co-promisees is that 
payment to one is good discharge against 
all: Wallace v. Kelsall (3). This is, how- 
éver, subject to the rule that when a person 
is- seeking equitable relief he will not be 
entitled to plead such a * payment—though 
valid in Common Law—unless it appear in 
fact that the co-promisees were joint tenants 


@) (1840) 56 R. R. 707; 7 M. & W. 264; 10 L.J. 
dix, 12;8 Dowl, P. O, 841; 4 Jur, 1064; 161 B, R. 765, 
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and not tenants-in-common Steeds v, Steeds 
(4) and Fowell v. Brodhurst (5). Mr. Wadhu-. 
mal contends that section 38 was intended 
to reproduce the English Common Law rule 
and that the equity declared in cases sub- 
sequent to'the Ast, was not and sould not 
have been present in the minds of the framers 
of the Act. 

But the English Law affords no guide to 
the solution of the question, for. it has been 
deliberately departed from in sections 42, 43 
and 44 dealing with co-promisors. Moreover 
both sections 42 and 45 by inclusion of the 
representatives of deceased co-promisors and 
co-promisees adopt the equitable presumption 
of tenansy-in-common as opposed to the 
Common Law presumption of joint tenancy. 
And lastly it has recently been pointed out 
by the Privy Councilin the case of Ramdas 
Vithaldas Durbar v. Amerchand & Co. (6) 
that the Contract Act is in some respects in 
advance of the English Law. 


I differ from the case of Krishnarav Ram. 
chandra v. Manaji (7), for it proceeds wholly 
on the English Law. The later Indian cases 
have been conflicting. In Mannava Annapur- 
namma v. Uppala Akkayya (8) and in 
Barber Maran v. Ramana Goundan (9), it 
was held that a payment to one go- 
promisee was a valid discharge as against 
all. These cases treat section 38 as con- 
clusive of the law as to performance. Sanka- 
ran Nair, J, said at page 549 of the former 
case:—— 


‘It is difficult to impute an intention to 
the Legislature that the promisor was entitl- 
ed to make the offer though the promises 
was not entitled to aecept it. It seems 
clear that if the promisor was entitled to 
offer payment to one of the promisees which 
the latter was entitled to accept, the promisor 


(4) (1889) 22 ne B. D. 587; 58 L. J. Q. B. 302; 60 
L. T, 318; 87 W. R. 878. 

(5) (1901) 2 Ch. 160; 70 L. J. Ch, 587; 84 L. T. 620; 
49 W. R. 532; 17 T. L. R 501. 

(6) 35 Ind. Cas. 954; 20 O. W. N. 1182; (1916) 2 
M. W. N. 110; 18 Bom. L. R. 670; 20 M. L. T. 194; 
81 M. L, J. 641, 4 L. W. 842; 14 A. L. J. 1045; 85 L, 
J. P. O. 214; 240. L. J. 320; 40 B. 630 (P C.X. 

(7) 11 B. H. C. R. 106. 

(8) 19 Ind. Cas. 12; 386 M. 544; 18 M. L. T, 268; 
(1918) M. W. N. 328; 24 M. L, J. 888. 

9) 20 M, 461; 7M. L. J. 269; 7 Ind. Dec. (N. s.) 
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cannot be held to be liable to pay over again 
to the other promisees what he has already 
paid.” 

IT see no such difficulty. Section 38 deals 
with tender, that is, with attempted perform- 
ance. But if the offer is accepted why 
should the promisor not pay one co-promisee 
and so save interest running? If he has to 
pay over again he. has a right of recovery 
from the promisée he paid in the first in- 
stance. If this paragraph of section 38 was 
intended to enact the law as to performance 
between a promisor and several co promisees, 
surely. its place would have been after section 
45. I concur in the conclusion arrived at in 
the dissenting judgment of the Chief Justice 
in Mannava Annapurnamma v: Uppala 
Akkayya (8) and in the cases of Rama- 
shamyv. Muniandy Servat (10) and Husainara 
Begum v. Rahmannessa Begum (11). 

` I am, therefore, of opinion that a valid 
discharge cannot be given under the Law of 
Contract by one of several co-promisees; and 
decide that in this‘case a valid- discharge 
could not have been given without the con- 
currence of the minor. 

The application is, therefore, not time- 
barred axcept as to instalments payable 
more than twelve years previonsly. This 
amount in time is found by the lower Court 
to be Rs. 8,109-1 7'and this finding is not 
challenged. 

We reverse the order of the lower Court 
and direct execution to proceed for the above 
amount, Appeal allowed. No order as to 
costa. : 
` Harwaro, A. J. C.—I concur in this judg- 
ment. 

oe Appeal allowed. 
(10) 5Ind. Cas. 3843; 20 M. L. J. 709; 7 M. L. T. 


253; (1910) M. W. N. 530, 
(11) 8 Ind. Cas. 837; 38 O. 34% 13 0. L. J. 3. 
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ALLAHABAD HIGH COURT. 
Oivi Reviston No, 18 or 1917, 
May 2, 1917. 

Present:— Justice Sir George Knox, Kr. 


- SHANKAR LAL—-PLAINTIEF-——APPLIGANT 


versus 
' ABDUL RAHMAN AND anotanr— 
DEFENDANTS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s 2, (11)—~ 
Legal representatives, suit against —Estate not in hands 
of legal representatives, effect of. . 

A suit against the legal representatives of a 
deceased debtor should not be dismissed on the mere 
ground that the defendants are not in possession of 
any portion of the estate left bythe deceased. [p, 
408, col. 1.] 

Civil revision against the order of the 
Additional Munsif, Judge, Small Cause 
Court, Dehra Dan, dated the 13th October 


19167 ” 
FACTS of this case are as follows:— 


One Abdul Khalik executed a bond for 
Rs. 114 in favour of the plaintiff-appellant 
Shankar Lal. ‘He died after the execution of 
the bond. The plaintiff then instituted a suit’ 
on his bond against Musammat Mahammadiand 
Abdul Rahman, the widow and son of Abdul 
Khalik, deceased, on the allegation that the 
defendants were the legal representatives 
of Abdul Khalik and were in possession of 
the assets of the deceased and thus- Hable 
for the debt. The defendants denied the‘ 
execution of the bond and receipt of any 
assets of the deceased. The Court of Small 
Causes, Dehra Dun, dismissed the suit and 
delivered the following judgment: — 

(1) Ft is proved that the bond in suit 
was executed by Abdul Khalik. J, there- 
fore, decide the issue in the plaintiff's 
favour. 

(2) It is not satisfactorily proved that 
any assets came in the hands of the defend- 
ants, or that they are likely to come in 
their hand. They are, therefore, not liable 
to the plaintiff. Suit dismissed with costr, 
Defendants to get their costs. 


From this judgment and decree the plaint- 
iff came to the High Court in revision. 


Mr. Gulzari Lal, for the Applicant, sub- 
mitted that the Court acted illegally in dis- 
missing the plaintiff’s suit. It was admitted 
that the defendants were the legal repre- 
sentatives of Abdul Khalik. The execution 
of the bond was duly proved against them, 
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The Court, therefore, should have passed a 
decree in plaintiff's favour. The decree 
should have been for payment of money out 
of the assets - of Abdal Khalik and if the 
plaintiff could prove that the defendants 
had any assets, be would realise his decree. 
It was not for this Court to decide the 
question of assets. There was a very old 
ruling which supported this contention. de 
referred to Madho Ram v. Delbur Mahul 
(1), which was on all fours with the present 
case. 

Dr. 8. M. Sulaiman, for the Respondents, 
submitted that it bad not been held in the 
case that consideration passed on the execu- 
tion of the bond. The Court below had held 
that there was no satisfactory proof that 
any assets came to the hands of the defend. 
ants. Under these circumstances they were 
not liable for the debt. He referred to 
Jafri’ Begam v. Amir Muhammad Khan (2) in 
support of his contention. , 

Mr, Gulzart Lal, in reply, submitted that 
the ruling referre] to by the Counsel for 
the respondent really supported him. He 
referred to the same case [ viz., Jafri Begam v. 
Amir Muhammad Khan (%)] and said that the 
case reported as Madho Ram y. Dilbur Mahul 
(1) had been followed here. 

JOUDGMENT.—The Court of Small Causes 
at Debra Don should have tollowed the 
case of Madho Ram v. Dilbur Mahul (1). 
The ,decree of the Court below is set aside. 
The ease will be returned to the Munsif of 
Dehra Dun, who will place it upon his file 
of pending suits and dispose of it according 
to law. Costs will follow the event. 


Appeal allowed, 
(1) 2 N, W. P. H. O. R. 449. 
(2) 7 A. 822 at p.§84'; A, W. N. (1885) 248; 4 Ind, 
Dec. (x. s.) 636. 
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CALCUTTA HIGH COURT. 
LETTERS PATENT APPEAL No, 99 oF 
' 1914. 
March 16, 1916. 

Present:— Justice Sir Asutosh Mookerjee, Kr. 
and Mr. Justice Beacheroft. 
DANESH MOLLA, AND on HIS DEATH 
HIS HEIRS AND LEGAL REPRESENTATIVES 
ABDUL AUDOOD AND OTRERS—— DEFENDANTS 
— APPELLANTS 

versus 
DHANANJOY- BISWAS AND OTHERS— 


PLAINTIFFS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s 11,0. 
XXIII, r. 1—-Res judicata— Relinquishment of portion 
of claim without leave, consequence of, 

Inasuit for recovery of possession of land, the 
plaintiff included within the boundaries described in 
the plaint two parcéls A and B, and put forward his 
claim for ejectment in respect of both on the allegation 
that the defendants had dispossessed him theréfrom, 
but before the Commissioner at the local enquiry, and 
at the trial, the plaintiff relinquished his claim with- 
out leave of the Court in respect of the parcel B, 
with the result that the suit was dismissed with 
regard to that parcel: 

Held, that a subsequent suit -for recovery of pos- 
session of parcel B against the same defendants was 
res judicata and was also barred under Order XXIII, 
rule 1, Civil Procedure Code, as the dispossession which 
was the cause of action in both the snits was in 
reality the same, although the plaintiff falsely alleged, 
in his plaint in the subsequent suit, dispossession at 
a later date. [p. 41], cols. 1 & 2.] 

Appeal under section 15 of the Letters 
Patent, from the judgment of Mr. Justice 
D Chatterjee, dated the 17th July 
1914, in Appeal from Appellate Decree No, 
2129 of 1913. 

FACTS material to the report will appear 
from the following judgment of 

D. CHATTERJEE, J.— Two points have been 
argued in this appeal. The frst is that 
the subject-matter of this suit was the 
subject-matter of a previous suit between 
the same parties and that the decision in 
the previous suit which dismissed the 
claim of the plaintiffs in respect of the 
lands claimed in this suit is a bar to 
the maintenance of the present anit by 
the rule of res jndicata, and the second is 
that the plaintiffs came to Court on an 
allegation that, while in. possession, they 
had been dispossessed and that it was, 
therefore, the duty of the plaintiffs to prove 
that they were in possession within twelve 
years of the institution of the suit. In 
this case, however, the learned Judge has, 
applied Article 144 and 
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tried the question whethér the defendants 
have proved adverse possession for more 
than- twelve years. I think that both these 
contentions must fail, 


The previous suit, as instituted, no doubt, 
included the lands in dispute in the present 
case. The eastern boundary in the previous 
suit was given as the river Madhumati 
- and the disputed laud in this ease lies 
between what was shown as the disputed 
land in that case and the river Madhu- 
mati. It was, therefore, within the land 
claimed in the plaint in that suit. At the 
time of the local investigation held in that 
case, however, the plaintiffs showed only the 
land to the west of the disputed land in 
this case as the land thatthey had claim- 
ed in that suit and the learned Munsif in 
the previous case said: “TI should mention 
here that at the time of the local investi- 
gation by the Civil Court Commissioner, 
the plaintiff disclaimed his right to a 
portion of land on the bank of the Madhu- 
mati which is covered by the boundaries 
given in the plaint. The piece of land 
which has been shown in yellow colour in 
the Commissioners map and which the 
plaintiff has pointed out to him as belong- 
ing ‘to him (plaintiff) is now treated and 
described as the disputed land.” It seems, 
therefore, that although the disputed land 
in this case was included within the bound- 
aries of the plaint land in that case, the 
western portion of the same only which 
was shown to the Commissioner as the dis- 
puted land was treated as the disputed 
land. It cannot, therefore, be said that 
any dispute as to this piece of land to 
the east of the land marked yellow in 
the previous suit was the subject of in- 
vestigation and decision in that case. There 
is no doubt that the decree made by the 
Munsif dismissed the claim of the plaintifis 
in that case to the lands to the east of 
the yellow portion, but nevertheless, what 
was the subject of investigation and decision 
in that case was the yellow portion and 
nothing else. It would have been better 
if the plaintiffs in that case had made an 
amendment in their plaint; and that might 
have prevented a good deal of dispute in 
the present case. Bat that was not done, 
nevertheless that only will be considered 
as the subject of dispute which was treated 
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as stich in that case and thé decision of 
that case must be confined to that land 
only. It las further been found by tha 
learned Judge in this case that, at the 
time of the institution of the previous suit, 
the land which is now in suit was not 
in existence as oulturable land. It was 
then covered by the river and, therefore, 
the plaintiffs had at the time of the insti- 
tution of that suit rightly desoribed the 
yellow portion of the disputed laid in that 
ease as being bounded by the Madhumati 
on the east. In this view of the case I 
ami unable to accede to the learned argu- 
ment of the appellants’ Vakil that the 
decree in the previous suit, sitnply by reason 
of its dismissing the claim of the plaintiffs 
in respect of lands which answer to the 
boundaries of the present soit, should be 
considered as a final decision in respect of 
these lands. 


With regard to the question of limitation, 
if is true that the plaintiffs’ suit was 
brought on the allegation of possession and 
dispossession. But it is found in this case 
tbat “the land on the east side, 7.e., the 
disputed land, was not fit for 
cultivation and so was not in the possession 
of any one,” that is about the time of 
the dispossession alleged in the previous 
case, and then again the learned Judge says: 

“I do not think that they could dispossess 
the plaintiffs from this land before Agraha- 
yan 1306, in the time of dispossession 
regarding the land i in previous suit which is 
within twelve years.” Although the inde. 
ment is not asclear as it could be expected, 
I think that this means that the plaintiffs 
must be taken to have been in possession 
in or about the year 1306 when these 
lands became culturable and if that be so, the 
plaintiffs have proved their possession within 
twelve years. ` Notwithstanding, therefore, 
the finding of the learned Judge that there 
was vo satisfactory evidence that the defend- 
ants or their lessor or vendor had possession 
of the land in suit for more than twelve years, 
I think that there is sufficient in the 
judgment from which it can be made out 
that the learned Judge found that the plaint- 
iffs were in possession within twelve years. 
In this view of the case I think that the 
plea of limitation also fails. 

In view of the fact, however, that the 
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plaintiffs failed to take sufficient measures 
for ensuring certainty in the previous case 


by making an amendment in their plaint 


in respect of the land which appeared 
after the. institution of their suit, each 
party should bear his own costs in this 
Court. ` ; 
“Babu Jyotish Chandra Sircar, for the Appel- 
lants, 

_ Babu Mohini Mohan Chakrabarty, for the 
Respondents. 

JUDGMENT. —This is an appeal under 
clause 15 of the Letters Patent from a 
judgment of Mr. Justice D. Chatterjee 
in a suit for recovery of possession of 
land. The Court of First Instance dismissed 
the suit, Upon appeal the Subordinate 
Judge reversed that decision and on appeal 
to this Court the decree of the Subordi- 
nate Judge has been confirmed. | The 
defendants contend that the suit should have 
been treated as barred under ‘section 11 
and Order XXIII, rule 1 of the Code of Civil 
Procedure, 1908. To determine the validity 
of this objection, we must bear in mind 
the facts of a previous litigation between 
the parties. 

On the 3rd January 1902, the present 
plaintiffs instituted a suit against the defend- 
ants for recovery of possession of what we 
may briefly describe as two parcels of land 
A and B. The plaintiffs then alleged that 
they had been dispossessed by the defend- 
ants on the-Ist Jabuary 1900. <A Com- 
missioner was appointed to survey the dis- 
putéd lands. The plaintiffs confined their 
claim to plot A.alone before the Commissioner 
and from the report of the Commissioner 
it appears that whereas the plaintiffs 
pointed out: parcel A as the disputed land, 
the defendants pointed out’ parcels ‘A and 
B as the disputed lands. The Commissioner 
further found that the defendants were at 
the time in possession of both parcels of 
land. In the judgment of the Trial Court 
in that sait we find a statement to the 
effect that at the time of the local in- 
vestigation by the Civil Court Commissioner, 
the plaintiffs disclaimed their right to “a, 
portion of the land on the bank ‘of’ the 
Madhumati, which is covered by the 
boundaries’ given in the plaint,” that is, 
what wehave called B. The Court came 
to. the conclusion that the suit should. be 
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decreed in part, that is, with regard to 
plot A alone, and then proceeded to state 
explicitly that the claim so far as it relates 


to the remaining portion of the laud in- 


cluded in the boundaries of the plaint, 
that is, what we have called B, be dis- 
missed. The defendants appealed and in 
the judgment of the Subordinate Judge we 
find the: statement repeated that at the 
time of “the local enquiry by the Com- 
missioner the plaintiffs gave up their claim 
in respect of what we have called plot 
B and confined their claim to the portion 
coloured yellow in the map, that is, what we 
have called A. The Subgrdinate Judge 
reversed the decree of the Court of First 
Instance and dismissed the silit in its entire- 
ty. The plaintiffs preferred a second appeal 
to this Court, and the result was that the 
decision of the Subordinate Judge was re- 
versed and that of the Court of First In- 
stance restored on the 5th June 1906. On 
the 30th March 1911, the plaintifs com- 
meneced the present litigation in respect of 
plot B. Objection was forthwith taken that 
there was a two-fold bar to the suit, 
namely, bar of ves judieata and bar from 
withdrawal or abandonment of claim with- 
out leave of the Court. 
is no answer to the objection. 

Section 873 of the Code of 1882, which 
was in foree when the previéus suit was 
decided and has since been reproduced 
as Order XXIII, rule l of the Code of 1908, 
provides as follows: “If the plaintiff 
withdraws from the suit or abandons part 
of his claim without such permission, hé 
shall be liable for such costs as the Court 
may award and shall be precluded from 
bringing a fresh suit for the same matter 
or in respect of the same part.” Here 
the plaintiff undoubtedly abandoned a part 
of his claim. Weare not concerned with 
the reasons which indaced him to adopt 
this course, nor does a statement of such 
reasons -appear in the proceedings of that 
suit. But we do know this that although 
the parcels A and B were included with- 
in the boundaries described in the plaint 
and although the claim for ejectment was 
put forward in respect of both the plots 
on the allegation that the defendants had 
dispossessed the plaintiffs therefrom, before 
the Commissioner and at the trial they 


In our opinion, there | 
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relinquished their claim in respect of one 
of these parcels, with the result that the 
suit was dismissed., with regard to that 
parcel. In such circumstances, we cannot 
appreciate how ‘the plaintiffs can,,. possibly 
escape from the bar provided by the second 
paragraph of section 373, Reliance, how- 
ever, has been placed upon the decision of 
this Court in the case of Kamini Kani 
Roy v. Ram Nath Chuckerbutty (1). That case 
is clearly distinguishable.. There A inatitut- 
ed a suit to establish his right to: sella 
certain property in satisfaction of a decree 
against B. He, withdrew the suit. without 
leave obtained fo bring a fresh suit. A, 
subsequently instituted another suit to 
establish his right to sell the same pro- 
perty in execution of another decree against 
B. The Court held that the second suit 
was not barrred by the provisions of 
section 873, as it could not be deemeda 
fresh suit ih respect of the matter covered 
by tbe previous suit. Here, however, 
the position is entirely different.. We 
observe that a comprehensive view has 
been taken of the scopa of section 373 by 
the Madras High Court in the cases of 
Athuta Menon v. Achutan Nayar (2), 
Machana Ujhala v. Gorugantulu (3) and 
Sennava Reddiar v. Venkatachala Reddiar (4), 
where in the determination of the question 
whether the matters in controversy in 
two suits were or were not identical, refer- 
ence was made not merely to the 
claimed by the plaintiff but also to the 
right set up by the defendant. These 
cases, however, must be deemed materially 
qualified, if not actually overruled, by'the 
Fall Bench decision in Pandillapalli Singa 
Reddi v. Yeddula Subba Reddi (5), which 
accords with the decision in Gopal Ohandra 
Banerjee v. Purna Ohandra Banerjee 
(6), and it is not necessary for our 
present purpose to attribute to section 373 
such a wide scdpe, for, even upon a more 
limited view, the auit is barred by section 
373. We must also hold that the suit is 


` (1) 210. 265; 10 Ind. Dec. (N. s.) 809. 
(2) 21 M. 35; 7 Ind. Dec. (x. s ) 381. 
(3) 8 Tnd. Cas, 1036; (1910) M. W. N. 

L. T, 468. 

: (4) 28 Ind, Cas 91; 2 L, W. 177. 

- (5) 86 Ind. Cas, 185; SUM. L, J. 48; 20 M. L. T: 

62; (1916) 2M. W. N. l; 4 L.W, 1; 39 M. 987. 

l (6) 40. W.: N. 110, 
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barred under the provisions at section 11 
of the Code of 1908. The plaintiffs . put 
forward a claim to the land now in dispute 
in the earlier litigation; that claim was 
dismissed. It is obviously impossible for 
them to maintain another suit to enforce 


the identical claim: the dispossession, which 


is the cause of, action in this suit, is in 
reality the dispossession urged in the 
previous litigation; although the plaintiffs 
in view of the possibility of objections 
under section Ll and Order XXIII, rule 1, 
falsely alleged in the plaint dispossession at 
a later date. 

The result is that this appeal is allowed, 
the decrees of this Court as alsoof the Court 
of Appeal below set aside “and that of the 
Court of Firat Instance restored. The snit 
will stand dismissed with costs in all the 
Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. ; 
LETTERS Patent ApreaLs Nos, 24 AND 25 
or 1915. 
May 26, 1916, 


Present: — Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir. Aautosh Mookerjee, 
Kr, 

LASKARI AND otsaers—-PLAINTIFFS— 
APPELLANTS 
VETSUS 
ABBAS BEPARI—Derenpant— 
RESPONDENT, 


Civil Procedure Code (Act V of 1908), O. XLI, rr, 
24, 25-—~Issues, re-settling of—Framing new issue— 
Remand—Procedure. 

The Court of First Instance decided a case on 
framing a materialissue as: “Have the plaintiff and his 
co-villagers their alleged righé of way by necessity, 
grant or prescription”. The J udge in the First Appel- 
late Court, coming to the conclusion that the issuo 
which was really material had not been stated in the, 
Court below, framed the issue thus: “Has the 
plaintif acquired the right of user over the disputed 
path by virtue of any custom,” and then purporting to 
act under Order XLI, rule 24, Civil Procedure Code, 
dealt with the case on the evidence as it stood, 
without taking any further evidence or remanding 
the case for further evidence: 

Held, that the Judge acted wrongly ashe did not 
realise that he was not re-settling the issues, but was 
framing an entirely new issue, and that the proper 
course for him to take was to ‘proceed under Order 
XLI, rule 25, Civil Procedure Code. [p. 413, col. 2.] 


Appeals under section 15 of the Letters 
Patent, against the decision of Mr. Justice 
Mullick, dated the lst February 1915, ir 
Appeal from Appellate Decree No, 1938 of 
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1912, against the décrse of the Subordinate 
Judgé, lat Court, Tipperah, dated the 18th 
April 1912, modifying that of the Munsif, Ist 
Court at Comilla, dated thé 26th March 1911, 

FACTS appear form the following judg: 
ment of 

Mouuox, J—The plaintiff and defendant 
No. 1 are co-sharers. The plaintiff sues on 
behalf of his co-villagéis for a detlaration 
of a right of way 12 cubits wide over some 
land which is in thé defendant’s separate 
possession. 


The Commissioner deputed to make a local 
investigation found a path of varying width 
running through the village from north to 
south. He considered that an uniforem width 

of 7 to 8 aubits was ’ necessary to the 
villagers. The Munsif came to the con- 
slusion that.as regards the northern and 
southern portions of the path shown on 
the Commissioner’s map, the plaintiff had 
no cause of action inasmuch as the defendant 
had in no way idterferdd With the use 
theraof but that in respect of that portion 
which lay between stations Nos. 5 to 9 the 
defendant had by lévelling some land to the 
east raised an apprehension of injury in the 
plaintiff’s inind; that the plaintiff had acquired 
an easement of nec3rssity in the whole length 
of the seétisting path and that betiveen 
stations Nos. 5 to 9 where the width varied 
from 3 to 6 cubits, thé alleged obstructions 
being more than twelve years old, the claim 
for a way of greater width was barred 
by lifiitation. The Münsif, theréfora, partially 
decreed the suit by declaring “a right of way 
as a villaga. path by hesassiby over the 
disputed path as laid down ia the Comuaiis- 
gidnér’s map” and by rêstraining “thé prinsi- 
pal defendants from interfering with the 
existing breadth between stations Nos: 5 to 9 
by encroachment and by obstruction.” | 
ith sides appéaled agaitst this dadra, 
with the result that tho learnad Suabordinwte 
Judge dismissed the defenlant’s appéal but 
partially decreed the plaintiff's appadl: He 
found that the pldinfiff had established 
a customary right toa villaga path 7 cabits 
in width aad that the dezrea for an easemant 
of hecéssity douli nit ba supported. Ha 
adedrdingly direéted that “the plaintiffs do 
recover possession therévf by removing all 
obatiactions, if aay, pat ug of creatad by 
the; datondant thereon,” 
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The presant second appeal is preferréd 
by defendant No, 1. It ib conceded by the 
learned Vakil for the appéllant that he is not 
concerned to resist fhe Iéarned Subordinate 
Judge’s decree in respect of any portion 
other than that lying between stations Nos: 5 
to 9. The substance of his appeal is that the 
learned Subordinate Judge has made a néw 
case of custom and has taken him by snrprisé, 
Now the plaintiff claims tiot a public way bit 
a village path or, as he puts it in his plaint, 
a sémi-public way and hë bases his title 
on grant, prescription, twenty years’ user aid 


` necessity. The Munsif finds that a grant, ex: 


press or implied, is teithér proved nor capable 
of being presumed. He, therefore, rightly 
holds that the plaintiff cannot base his tille 
on gran or prescription. 

The learned Munsif next finds more 
than twenty years’ user of the existing path 
proved but his judgment is silent upon 
the question whether the plaintiff has 
acquired a title under section 26, Limita- 
tion Act. It would seem from their 
omission to -mention this aspect of the 
case that both the Munsif and the Sub- 
ordinate Judge were of opinion that the 
character of the plaintiff's enjoyment does 
not fulfil the conditions of that section. 
The learned Munsif, therefore, falls back 
upon necessity, But, as the learned 
Subordinate Judge has very properly 
be presumed, 
then there can be no way of necessity and 
the learned Maunsif’s decree cannot be 
sustained. The learned Subordinate Judge, 
therefore, thinks that the proper issue which 
arises in the case is whether any customary 
right is established. Now althongh the 
plaint does not allege any custom I agree 
that it would be unfair to sorutinise 
mufusstL pleadings with too much rigour 
and I cannot, under the circumstances, say 
that the Subordinate Judge was wrong in 
framing the issue, “Have the plaintiffs 
acquired the right of user over the disputed 
path as a village path by virtue of any 
custom.” “But the defendant was clearly 
entitled to adduce rebutting evidence and 
the omission to give him a chance of doing 
so was an error of law. Thére is nothing 
to show that the evidence which he gave 
upon the question of immemorial ùser was 
intended to suffice for the trial of an issue 
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on custom or even that the possibility of 
such an issue was present in his mind. 
The learned Vakil for the respondent draws 
my attention to a sentence in the learned 
Munsif's jadgment which runs as follows: 

“The evidence of P. W. No. 4 and P, W. 
No. 5 precludes the presumption of a gopath 
or path by dedication, custom or immemorial 
user,” 

In my opinion these words are not 
sufficient to establish that the question of 
custom was directly and substantially 
litigated before him. I think, therefore, 
that there must be a remand. It is 
necessary to note that the learned Snb- 
ordinate Judge is right in holding that 
the obstruction complained of is a continuing 
wrong and that the learned Munsif’s 
view that the claim to a width in excess 
of the existing path is barred, con- 
travenes the provisions of section 23, Limita- 
tion Act. It will be open, therefore, to the 
lower Courts to determine what is the width 
of way to which a customary right has been 
established. 


The learned Subordinate Judge’s decree 
will be set aside and the case remanded to 
him, with a direction that he will send down 
the 2nd and 8rd issues framed by him to the 
Court of First Instance for a finding return- 
able within two months: of the record 
reaching the latter Court. It will be open 
to both parties to adduce such additional 
evidence asthey may require. On the receipt 
of the Ist Court’s finding the Lower Appellate 
Court will dispose of the appeal without 
delay. 

It is admitted by both sides before me 
that no other issues are open and that if. 
the plaintiff fails to prove the custom alleg- 
ed his whole suit must be dismissed. Costs 
will abide the result. 

Babu Upendra Kumar Roy, for the Appel- 
lants in No. 24 and the Respondents in 
No. 25. 

Maulvi Nuruddin Ahmed, for the Respond- 
ent in No, 24 and the Appellant in No. 25, 

JUDGMENT. 

SANDERSON, O. J,—In these cases the issue 
which is material for us to consider was 
framed in the Court of first. instance in this 
way: “Have the plaintiff and his co- villagers 
their alleged right of way by necessity, 
grant or prescription.” Evidence was taken 
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with regard to that issue. When the cases 
came before the learned Judge in the First 
Appellate Court, he came to the conclusion 
that the issue which was really material 
had not been stated in the Court below; 
and consequently he framed the i issue him- 
self, which was in these terms, “Have the 
plaintiffs acquired the right of user over 
the disputed path by virtue of any custom.” 
He purported to act under Order XLI, rule 
24, Civil Procedure Code, which I need not 
read; buthe purported to deal with it as 
the re-setiling of the issues; and, thereupon, 
as he thought, having re-settled the issues, 
he dealt with the cases upon the evidence as 
it stood, withont taking any further evidence 
or remanding the cases for further evidence. 
In my judgment, with great respect to the 
learned Judge, I think he made a mistake. 
I do not say fora moment that he made a 
mistake when he said that this was the real 
issue between the parties. What I mean 
by saying that be made a mistake is that 
he did not realise that he was not re-settling 
the issues, but was framing an entirely new 
issue which was quite different from any one 
of those which were tried by the learned 
Munsif. Therefore he came within Order 
ALI, rule 25, Code of Civil Procedure, which 
runs in these terms: “where the Court from 
whose decree the appeal is preferred has 
omitted to frame or try asy issue, or to 
determine any question of fast, which appears 
to the Appellate Court essential to the 
right decision of the suit upon the merits,” 
That is what the learned Judge thought 
in these cases. Evidently he came to the 
conclusion that that was the issue which 
was essential for the right decision of the 
cases—then what were his powers? “The 
Appellate Court may, if necessary, frame 
issues and refer the same for trial to the 
Court from whose decree the appeal is 
preferred, and in such case shall direct 
such Court to take the additional evidence 
required.” 1 think that is the course 
which the learned Judge ought to have 
taken. 


Mr. Justice Mullick has directed as 
follows: “The Subordinate Judge’s decree 
will be set aside and the case will be 
remanded to him with a direction that 
he would rend down the 2nd ard 3rd 
lesues framed by him to the Court of < 
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First Instance for a finding returnable within 
two months of the. record reaching the 
latter Court. It will be open to both 
parties to adduce such additional evidence 
as they may require. On receipt of the 
First Court’s finding the Lower Appellate 
Court will dispose of the appeal without 
delay., I think that is a proper and 
right order to made in these cases. The 
result will.. ba that in my judgment both 
these.,appeals will be dismissed and Mr. 
Justice. Maullick’s order will stand. Inasmuch 
as neither side has sneceeded, there will 
be no order for costs of these appeals. 
MOOKERJEE, J.— I agree. 
Appeals dismissed: 
Case remanded. 


è 


MADRAS HIGH COURT. 
- Sgconp Civit APPKAL NO, 2565 or 1913. 
“t February 6, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
PUMULLI MANAKAL NARAYANAN 
N AMBUD RIP AD.-PLAINTIFY—~APPE LLANT 
versus 
-VENKITAJEDA ATYAR' AND OTHERS— 


: Derenpants—Responpents.. | “ 

Civil Procedure Cade (Act .V of-'1908),.0. XXXIV, 
r. 1, s. 99--Mortgage—Redemption, suit for Adverse 
claimants, Joinder of, whether irregular mMisjoinder— 
Prácticé—Proceđdure, 

Ina shit for redemption of a mortgage, it is nob 
irregular to.implead: persons claiming title to the 
mortgaged property adversely to the mortgagor. Lp. 
414, col. 2.] 

Krishnaswami, In re, 8 Ind, Cas, 885; 9 M, Tas. A 
173, followed. 

Radha Kunwar v. Reoti Singh, 35 Ind, Cas. 939;"28 
A, 488; 14 A. L. J. 1002; 200. W. N. 1279; 20 M. Lu T. 
211; (1916) 2M. W. N. 200; 31 M, L. J, 571; 18 Bom, 
Ë. R. 850; 24 0. L. J. 303; 5 L, W. 456 (P. C.), distin. 
guished. 

~~ Even if the joinder of such persons amounts to 

misjoinder and the Trial Court does not take the 
necessary steps to cure the defect before deciding 
the suit, the Appellate Court should not reverse the 
devision of the Court of First Instance on the 
ground of misjoinder alone, unless such misjoinder 
has affected the merits of the case or the jurisdiction 
of the Court. [p. 414, col. 2. ] 

The question - “whether merits; or jurisdiction have 
beon affected should not be assumed but should 
be deduced from the facts of each case, the evidence 
and the course of the trial in the Court of First 
Instance. [p. 415, col. 1.] 


Second appeal against the decree of the 
Court of the Subordinate Judge, Palghat, 
in Appeal Suit Nos. 320 and 860 of 1911, 
preferred against the decree of the District 
Munsif,./Ralghat, in Pega Suit No. 321 of 
1908; pe: 

Mr. 0. F, nn T TE N Anyar, for the 
Appellant. 

Messrs. T. R. Ramachandra Azyar and K. 
P. Govinda Menon, for the Respondents. 

JUDGMENT.—The Privy Council’ has, no 
doubt, held in Radha Kunwar v. Reoti Singh 
(1) that in a suit by a mortgacee for sale, 
it was irregular to have joined as defend- 
ants parties who claimed portions of: ‘the 
mortgaged properties adversely to the mort- 
BAZOS. f 


But whether in a suit for redemption, it 
would be irregular to add persons ‘dlaiming 
title to the mortgaged property or portions 
thireof was not directly decided in that 
case. In Inre Krishnaswami Pathan (2) Mr. 
Justice Krishnaswami Aiyar held that such 
@ course was not obnoxious to -the rules of 
joinder. The present case seems analogous 
" ‘a case of In re Krishnaswami Pathan 

9 r 

Even if In, re Krishnaswamt Pathan .(2) 
was wrongly decided and it was, therefore, 
the duty , of - the Court of First Instance 
to have” taken the necessary steps .to gure 
the defect of misjoinder before deciding the 
suit, the Appellate Court ought not to have 
reversed the decision of the Court of First 
Instance on the ground of misjoinder alone, 
unless such misjoinder had affected “the merits 
of the case or the jurisdiction of the Court” 
[section 99 of the Code of Civil Prose- 
dureand Vasudeva Ravi Varma v. Athikottil 
Eashyvar Kannanur (3).] The Lower Appel- 
late Court has assumed on general observations 
found in some of the decisions, that the alleged 
misjoinder in this case must have affected 
the merits. The grounds of the appeal to 
the Lower Appellate Court preferred by the 
İst defendant and the grounds in the memo- 
randum of objections presented by the 19th 
defendant in that Court do not allege that 


the merits or the jurisdiction of the Court 

(1) 35 Ind. Oas, 939; 38 A. 488; 14 A, L, J, 1002; 20 
CO. W. N. 1279; 20 M. b. T. 211; (1916) 2M. W. N. 
200; 31 M, L. J. 571; 18 Bom. L, R. 850; 24 0. L, J. 
303; 6 L. W. 456 (P. 0.) 

2) 8 Ind. Cas. 885; 9 M. L. T, 178. 

3) 26 Ind, Cas, 5l. 


Vol. XL] 
ATIKULLA Y. AZIMUDDIN, 


were affected. It is on the facts of each 
case, the evidence and the course of the 
trial in the Court of First Instance that the 
question whether merits or jurisdiction have 
been affected should be decided. In the 
present case, we think that there is no 
question of the jurisdiction having been affect- 
ed and if the merits have been affected 
at all, the justice of the case could be 
fully -met by. allowing the -defendants 
Nos. ‘1-.and 19 to let in any further 
evidence on the question of improvements 
and on.the title to the lands. claimed by 
the 19th defendant, which the Lower Appel- 
late Court thinks would have been adduced 
or is necessary, to be allowed to be adduced 
for deciding the case satisfactorily. 
We, therefore, set aside the Lower Appel- 
late Court’s decision and direct the Appeals 
Nos. 320 and 3860 of 1911 on the file of 
that Cotrt with the connected memorandum 
of objections to be restored to file and direct 
that Court, to re-hear the appeals and to 
pass a fresh decision according to law after 
allowing an opportunity to the defendants 
Nos, 1 ‘and 19 to adduce fresh evidence on 
the points above mentioned, the plaintiff being 
at liberty ‘to adduce rebutting evidence so far 
as it is permitted by’ the law. Costs in all 
Courts will be provided for in the revised 
decision of the Lower Appellate Court. ~, z 
Appeal allowed; Case sent back: 
Y.B.P, 





; CALCUTTA HIGH COURT. 
 Lerrers Parert Arrears Nos. 52 AND 55 
or 1916, 

Maroh 19, 1917, 
Presenit:—~Sir Lancelot SAN eran Krt., Chief 
Justice, and Mr, Justice N. R. Chatterjea. 
In No. 52 of 1916 
ATIKULLA MUNSHI—Dersnpanr— 
APPELLANT 
versus 
AZIMUDDIN HAJI—PLAINTIPE— 
RASPONDENT. 

In No55 of 1916 
AZIMUDDIN HAJI— Prawn rr— 
APPELLANT 

VENSUS l 
ATIKULLA MUNSHI—Derenpant — 


RESPONDENT. 
Sonthal Pergannas Regulation (III of 1872), s. 6— 
Gentract for evading provisions of section, whether 
enferceable—~Sonthal Pergannas. 
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In the Sonthal Pergannas a contract between a 
borrower and a lender for the repayment with interest 
of the principal sum borrowed, which is really a 
subtle device for the purpose of evading the pro- 
visions of section 6 of Regulation [ll of 1872, is not 
invalid, and the Court ought to enforce the contract 
in accordance with the provisions of the Regulation 
regulating the rate at Which interest is to be allowed. 
[p. 417, col. 1.) 

Rs. 550 were borrowed in the’ Sonthal Pergannas 
on condition of repayment by B50 maunds of paddy 
within four months. It was found that on the due 
date of repayment the price of paddy was Rs, 2 per 
maund: 

Held, that though the condition EET the 
provisions of Regulation IIL of 1872, still having 
regard to the real meaning of.the contract the 
plaintiff was entitled to recover thé principal and 
25 per cent, interest from the date of the loan up 
to the date of , repayment mentioned in the contract 
and in addition interest at 12 per cent from the date 
of repayment mentioned in the contract up to the 
date on which the suit was instituted and then from 
the. date of the institution of the suit at the rate of 6 
per cent. per annum until realisation. |p. 417, col. 2.] 


Appeals under section 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Newbould, dated the 27th: January 1916, 
in Appeal from Appenate Decree No. 4150 
of 1913, 

FACTS of the case appear from the judg- 
ment of 

Newsou.p, J:=~In this suit the appellant 
claimed Rs. 1,100 on a “mortgage-bond 
executed by the defendant. Thé defendant 
had borrowed Rs: 550 in’ “dash from” thé 
plaintiff in Kartick 1315 ‘and ` undéftook 
to re-pay 550 maunds of paddy in Magh 
the same year and mortgaged 20 bighas 
odd land as security. The plaintiff sued 
to recover Rs. 1 100 on the ground that 
the price of paddy in Magh 1815 was Rs, 2 
per maund. Both the lower Courts” have 
held that this was contrary to the provi- 
sions of section 6 of Regulation ILI “of 1872, 
the Sonthal Pergannas Settlement Regulation, 
and granted a mortgage-decree for the 
principal amount only without any interest, 

I agree with the learned District Judge 
that the agreement to repay the money 
lent by paddy of greater’ value was an 
agreement to repay the loan with interest 
and that the provisions of sestion 6 of 
the Regulation are applicable. But T san- 
not agree with him that the ' agreement 
is contrary to the provisions of that Regu- 
lation’ or a device to evade its provisions 
and the contract is, therefore, void under 
section 23 of the Indian Contract Act. A 
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similar case came befere this Court, the 
case of Shama (haran Misser v, Chuni Lal 
Marwari (1), in which the effe%t of an 
agreement to pay compound interest, which 
is also referred to in sectioy f of the 
Regulation, had to be considered. It has 
been pointed ont in that case that there 
is no law or Regulation laying down that 
an agreement between any two persons 
living in the Sonthal Pergannas to pay 
compound interest upon the amount borrowed 
is “unlawful” within the meaning of section 
93 of the Contract Act. All that the 


.law provides is that compound interest will 


not be decreed by any Court. Mutates 
mutandis this decision is equally applicable 
to an agreement to pay interest ata higher 
rate than two per cent. per mensem. 
There is nothing illegal in such a contract 
but it will not be enforced by any Court 
at the higher rate. The contract in ques- 
tion must be regarded as a contract to 
pay interest at a higher rate. But no 
Court on that agreement can allow interest 
at a higher rate than two per cent. per 
mensem as provided in section 6. The 
snit was brought three years and nine 
months <after the contract was entered 
into and interest at the statutory rate for 
that period amounts to Rs. 495 (rupees 
four hundred and ninety-five only). The 
plaintiff is entitled, therefore, to racover 
the principal and the interest for the same, 
Rs. 1,045 (rupees one thousand and forty- 
five only) in all and the decrees of the 
Court below will, therefore, be varied by 
increasing the amount decreed from 
Rs, 550 to Rs. 1,045. The appellant will get 
bis costs in all the Courts. 

Babu Manmatha Nath Roy, for the Appellant 
in No. 52,—The suit was brought on a mort- 
gage-bond executed by the defendant-appel- 
lant. The money lent on the bond was only 
Rs. 550. There was no stipulation to pay 
interest, but the mortgagor agreed in the 
mortgage- bond to deliver, about three months 
after the mortgage, 550 maunds of paddy 
to the mortgagee. This agreement for the 


deliyery of 550 maunds of paddy in lien of 


interest was nothing but a device to get 


rid of the provisions of section 6 of the. 


Sonthal Pergannas Regulation IIT of 1872, 
which restricts the right of the mortgagee 


(1) 26 C. 238; 18 Ind, Dec, (N. s.) 757. 
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to realise interest on the money advanced at 
more thana certain rate specified in the 
section. The Hon’ble Judge was wrong in 
allowing interest at 24 per cent. per annum 
from the date of loan tc the date of suit. 
The plaintiff did not claim any interest 
after the due date. Heonly claimed the 
value of the paddy agreed to be paid, which 
was Ry. 1,100. My client is not liable to 
pay interest at 24 per cent. per annum upto 
the date of suit. Heis not liable to pay 
interest to the plaintiff for the period sub- 
sequent to the due date of delivery, as there 
is no such stipulation in the mortgage-bond 
to that effect. The English and Indian .- 
eases go to show that interest as such coan- 
not be allowed in the absence of any agree- 


` ment to that effect. 


Then as regards the contract to pay 550 
maunds of paddy in lieu of interest, I sub- 
mit that the contract is void and unenforce- 
able because it is in contravention of section 
6 of the Sonthal Pergannas Regulation ITI 
of 1872. The effect of the contract is to 
give the plaintiff more than what he can 
demand under the law, and to make the 
defendant liable to pay an amount which he 
is not liable to pay under the law. The object 
of the law would be defeated if the plaintiff 
be allowed to enjoy the effect of this in- 
genious device. So the defendant was fully 
justified in refusing to deliver 550 maunds 
of paddy. 

The plaintiff can, no doubt, claim damages, 
wbich should be assessed at a reasonable 
rate. It cannot be 24 per cent. per 
annum, 

Maulvi A. Ahmad, for the Respondent in No. 
52.—My elient does not claim ‘interest. There 
is a simple contract in the mortgage-bond for 
the delivery of paddy for the breach of 
which the plaintiff is entitled to get damages. 
The amount that has been awarded, whether 
cull it interest or damages, is reasonable. 


As regards Regulation IIL of 1872, I 
submit that it does not apply when there is 
a contract to deliver paddy on a certain 
date. The Regulation can be made appli- 
cable toa case where there isa loan with 
a stipulation to pay interest on the money 
lent. The case of Shama Charan Misser v, 
Chunit Lal Marwari (1) lays down that a 
contract in contravention of section 6 of the 
Regulation is valid. The stipulation bas 
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never been found by any of the Courts below 
as a device to avoid the provisions of the 
Sonthal Pergannas law. 

Babu Manmatha Nath Roy, in reply. 


JUDGMENT. 


SANDERSON, C. J.—This: appeal from the 
judgment of my learned brother Mr. 
Justice Newbould raises a point which is 
- somewhat ont of the ordinary. 

Ido not suppose that the decision that 
I am about to give will be a precedent 
_ in other cases, because I imagine that the 
particular form -of the contract in the 
present case is nota usual one. The borrower 
of Rs. 550 entered into an agreement 
dated the 10th of Kartick 1815, reciting 
that he borrowed on that day Rs. 650 

“for the purpose of purchasing hide with- 
in the month of Magh of the current 
year which is the period fixed for repay- 
ment.” Then instead of undertaking to 
repay the money, the metbod of repay- 
ment was as follows :— 

“I sball pay off by 550 maunds of dried 
autumnal paddy by weighing them on the 
game day, at the rate of one maund per 
rupee, and I shall have it entered on the 
back of this deed;” so that, the method 
of repayment was by delivery of certain 
paddy which is to be 550 maunds at the 
rate of one maund per rupee. Then the 
borrower said: “If I fail to pay the paddy 
I shall be liable to make good the gain 
which would acerne to you by purchase 
and sale with thesaid money.” 

Now, the learned. Judge in the first 
Appellate Court came to the conclusion that 
this was really a subtle device for the 
purpose of evading the provisions of Regu- 
lation III of 1872, a Regulation for the 
peace and good government of the territory 
known as the Sonthal Pergannas. He based 
this conclusion on the fact that it- was 
proved that the price-of pady in Magh 1315 
was Rs. 2 per maund, če., the sum repayable 
was Rs. 1,100, the ‘result being that the. 
Rs. 550 was to double itself in three 
months. I think that is a eonelusion 
which he was justified in coming to upon 
the terms of this agreement. It was in 
effect an’ agreement to repay the principal 
sum which was. borrowed and interest at 
the rate of 100 per cent, on the date of 
repayment, namely, Magh 1335, Having 
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come to the conclusion that it wasa device 
to evade the Regulation, what is the 
result ? 


It was argued by the learned Vakil for the 
appellant that the whole contract was invalid. 
Then, I think, he rather abandoned that 
position and said that he could not dispute 
that the princtpal sum could be recovered 
but he contended that no interest was 
recoverable. I do not think that the con- 
tract was invalid. 1 think that having 
come to the conclusion that the real effect 
of the contract was an undertaking to repay 
the principal and interest at the rate of 
something like 100 rer cent. within three 
months, what we have then to see is 
what the Court would do in such a case. 
We find that in the Regulation there 
are certain provisions varying according to 
the period for which interest is to be 
calculated, which direct the Court asto the 
rate at which the interest is to be allowed. 
I think the Court ought to enforce the 
contract in accordance with those provi- 
sions of the Regulation. Therefore, the 
period for which interest was to be cal- 
culated, having regard to the real mean- 
ing of the contract, was from the date of 
the loan tothe month of Magh in the same 
year, which the learned Vakil told me 
was about 37 months. In my judgment in- 
asmuch as that is less than a year, 
applying the Regulation section 5, paragraph 
(6), the rate of interest for that period 
would be 25 per cent. Therefore, the 
plaintiff is entitled to recover the principal 
and 25 per cent. interest from the date 
of. the loun down to thedate of repayment 
mentioned in the contract. 


In addition to that, the plaintiff is entitled 
to damages, inasmuch as the defendant 
did not pay that which he was legally 
bound to pay under the contract; and the 
question then arises, what will bethe rate 
of interest which the defendant should be 
charged in respect of the period after 
the date of repayment mentioned in the 
contract. _We have had certain cases 
mentioned to us in some of which 6 per cent. 
interest was allowed, in some of which 12 
percent. was allowed, and in some of 
which 25 per cent. was. allowed. Having 
regard to all the circumstances of this case, 
I am of opinion that 12 per cent. would 
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be a reasonable rate of interest to be 
allowed from the date of repayment men- 
tioned in the contract down to the date 
on which the suit was instituted: and, then 
from the date of the institution of the 
suit atthe rate of 6 per cent. per annum 
until realisation. 


Iriasmuch as the plaintiff succeeded to 
some extent but has not succeéded to the 
full extent for which he contended, I 
think the fairest thing as regards costs in 
this appeal is to make each party pay their 
own costs of this hearing. 

This judgment disposes of both the 
appeals (Nos. 52 and 55), and .we direct 
that each party do pay their own costs of 
this hearing in Appeal No. 55 also. 


> CHATTERJEA, J.—I agree. 
Suit partly decreed, 


MADRAS HIGH COURT. 
Seconp Cryin APPBAL No. 1666 or 1914, 
September 21, 1916, 
Present:-~Mr, Justice Spencer and 
Mr, Justice Krishnan. 
KOVVURI THIRUPATHI RAJU— 
PLAINTIFF-—~APPELLANT 

_ versus 
KOVVURI VENKATARAJU, SINOR BY 
HIS MOTHER AND GUARDIAN SANYASAMMA 
AND OTHERS-~DEFENDANTS Nos, 1 to 3 


— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 44, 144—- 
Joint Hindu family—Alienation by manager of minor 
co-parcener's property, describing himself as minor's 
guardian— Suit for possession after majority, nature of 
—Guardian and wai d—Limitation, 

Article 44, Schedule I, of the Limitation Act applies 
to cases in which a person acts as a guardian of a 
minor in respect of property in which he has indivi- 
dual rights of ownership. 

A suit by a member of a joint Hindu family for 
possession of property alienated by the manager 
during the plaintiff’s minority describing himself as 
the guardian of the minor, is not a suit to set aside 
D sale by a guardian to which Article 44 of the 
Limitation Act applies, but is one for possession of 
` immoveable property within the meaning of Article 
144. 

Radhu Ram v, Mohan Singh, 29 Ind. Cas, 199; 84 

P. L. R. 1916; 96 P, W. R. 1915, followed 

Sivavadevelu Pillay v. Ponnammal, i6 ind, Cas. 
665; 22 M. L. J. 404; 11 M. L, T. 198; (1912) M. W.N. 
383, distinguished, 
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Second appeal against the decree of the 
District Court, Vizagapatam, in Appeal 
Suit No, 186 of 1913, preferred against 
that of the District Munsif’s Court, Choda- 
varam, in Original Suit No. 918 of 1911. 

The Hon’ble Mr. S. Srinwwasa Atyangar 
(Advocate-General), for the Appellant. 

Mr. V. Ramesam, for the Respondents. 

JUDGMENT.—We are of opinion that 
Article 44 0f the Limitation Act 1877 cannot 
properly be applied to this case. 

No doubt in the sale-deed the plaintiff’s 
brother is described as the guardian of the 
minor as well as his senior brother, but 
the family was admittedly an undivided one, 
and it is a well-established principle of 
law that in an undivided family no guardian 
san be appointed for a minor co-parcener 
who Las no separate property [see Gharib- 
ullah v. Khalak Singh (1) and Bindaji v. 
Mathuratai (2;.] at 

The case reported as Sivavadevelu Pillay 
yv. Ponnammal (3) was one in which the 
minor’s guardian was his mother and no 
question of co-parcenary property was raised, 
The transaction evidenced by the eale-deed, 
Exhibit I, was essentially one of sale by 
the managing member of a joint Hindu 
family. Article 44 may apply to cases in 
which a person acts as a guardian of a 


_ minor in respect of property in which he 


has individual rights of ownership. 

The view that we take coincides with 
the view taken in a similar case, Radhu 
Rum v. Mohan Singh (4), and we adopt 
the reasoning of the learned Judges who 
decided that case. Under Article 144 of 
the Limitation Act we think that the 
plaintiff had 12 years’ time to sue for posses- 
sion. We, therefore, allow the appeal and 
remand the case to the lower Appellate 
Court for decision according to law of the 
other issues arising in the case. Costs in ~ 
this Court and in the lower Appellate Court 
will abide and follow the result. 


Appeal allowed; Case remanded, 
VRP, l 


(1) 25 A. 407; 30 I. A. 165; 5 Bom. L, R. 478; 7 C. 
W. N. 681; 8 Sar. P. O. J. 488 (P. 0.). 

(2) 30 B. 152; 7 Bom. L. R. 809. 

(83) 15 Ind. Cas. 865; 22 M. L. J. 404; 11 M.L T. 
196; (1912) M, W. N. 353. 
ine 29 Ind. Oas. 199; 84 P., i. R. 1915; 96 P. W. R 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DHORER No. 1691 

oF 1913. l 
April 19, 1917. 
Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 

SATIS CHANDRA BASU AND OTHERS— 
Derenpants Nos. 1, 2, 3 anD 5— 
APPELLANTS 
VETSUS 
NITTYA GOPAL HALDAR AND OTHERS— 
— PLAINTIFFS AND OTHER DEFENDANTS— 
RESPONDENTS, 

Bengal Tenancy Act (VIII B. C.of 1885), Sch, II, 
Art, 3, applicability of—Dispossession by landlord as 
such, whether necessary — Limitation. 

In order that the special rule of limitation as com- 
prised in Article 3 of Schedule IlI of the Bengal 
Tenancy Act may apply, it is not necessary that the 
dispossession must be by the landlord as such, [p. 
420, col. 1.) 

A suit by a ryot to recover possession of a holding, 
from which he was dispossessed by the defendants 
with whom it was settled by the landlords after they 
had purchased it in execution of a decree, is foverned 
| by Articole 3, Schedule IIT, of the Bengal Tenancy 
Act. [p. 420, col 1,1] 

Appeal against the decree of the Additional 
District Judge, 24-Pergannahs, dated the 
15th March 1913, affirming that of the 
Munsif, Diamond Harbour, dated the i3th 
December 1911. 

Babu Ramchandra Mojumdar . (with him 
Babu Panchanan Ghose for Babu Ohandra 
Sekhar Banerji), for the Appellants.—The 
only question for which your Lordships’ deci- 
sion is invited in this case is the point of 
limitation,{whether in the present case Article 
3 of Schedule III of the Bengal Tenancy 
Act applies or whether the ordinary rule of 
twelve years applies. I submit that the 
special limitation of two years is clearly ap- 
plicable here and as such the suitis not 
maintainable. The lower Appellate Court 
bas erred in law in thinking that Article 3 of 
Schedule J11 of the Bengal Tenancy Act is no 
bar to the present suit. Tha appellants, in 
order to invoke the aid of Article 3, Schedule 
111, are not required to show that dis- 
possession was by the landlords as such. 
Refers to the judgment of Fletcher and 
Teunon, JJ., in Fani Bhusan Sarkar v. Pulin 
Chandra Mandal (1), where Fletcher, J., held 
that nothing warrants the addition of such 
words as ‘by the landlords as auch’ after the 
wording in the 3rd solumn::of Article 3 


(1) 5 (nd, Cas. 838. 
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of Schedule LII of the Bengal Tenancy Act. 
Refers to Rudra Narain Maity Natabar Jana 


(2). 


Babu Yashi Sikhar Bose (with him Babu Biraj 
Mohan Mozumdar), for the Respondents.— 
In your Lordships’ judgment in Fani Bhusan 
Sarkar v. Pulin Chandra Mandal (1), -it is 
said that there wasan ouster by the land- 
lord and so the special law of limitation of 
two years applied. ln Rudra Narain Marty 
v. Natabar Jana (2) the tenant was 
ousted by a purchaser at the instance of the 
landlord. So the 2 years’ limitation applied. 
In Basanta Kumari v. Nanda Ram (3) ouster 
was uot by the landlord. The judgment in 
Kamal Dhar Thakur v. Rameshwar Singh 
(4) considers all the other cases , on 
the point. In the present case Article 3 of 
Schedule III of the Bengal Tenancy Act cannot 
be applied and so the appeal cannot succeed. 


-' JUDGMENT. 7 ia. S 

Foercagr, J—This is an appeal- by the 
defendante Nos. 1, 2, 3 and 5 from a deci- 
sion of the learned Additional District Judge 
of the 24-Pergannahs, dated the 1odth 
March 1913, affirming 2 decision of the 
Munsif at Diamond Harbour. The only 
question raised in this appeal is the question 
of limitation and that is whether Article 3 
of Schedule IEE of the Bengal Tenancy Act 
applies to this case: or whether the ordinary 
rate of twelve years applies. The father 
of the defendants Nos. 1 and 2 was the 
laudlord of the plaintiffs and the pro forma 
defendants. He obtained in the first 
instance, in the year 1899, an ex parte decree 
for rent. That was set aside and the case 
was tried on the merits and a uew decree 
was passed. In execution of that decree the 
property was put up to sale and purchased 
by the landlord and possession was delivered 
in the year 1904. Then the landlord settled 
some of the lands with the present tenants, 
the defendants Nos. 3, 4 and 5, The plaint- 
iffs brought their suit for possession of a 18- 
anna share of the property, alleging that the 
dispossession took place in 1909, The only 
question that has been argued in this appeal 


(2) 21 Ind, Cas. 491; 180, W. N. 368; 180. L. J. 


89; 41 0. 52. 
(3) 20 Ind. Oas. 350; 17 O. W. N. 1149; 18 O. L. J. 
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is whether the special rule of limitation 
‘applies to.a case of this nature or whether, as 
some of the cases say, the dispossession, in 
order that the special rule of limitation com- 
prised in Article 3 of Schedule III may apply, 
must be by the landlord as such. The 
decisions are not all one way. There are 
conflicting decisions on this point. The 
latest decision is one of my own which is in 
favour of the appellants and, in the view 
that the matter is one on which different 
Courts have come to different conclusions, I 
think my own decision in which Mr. Justice 
Teunon concurred is, with all due respect, 
as much likely to be right as the others. 
The words “as sneh? do not appear in the 
Article and it is admitted that the special 
rule of limitation, which was passed appa- 
rently for the reason that disputes between 
landlord and tenant as to ouster should be 
settled and determined within the shorter 
period fixed by the Logislature rather than 
the longer period of twelve years, is con- 
siderably cut into by the additiou of words in 
the Article such as the words “when the 
landlord dispossesses aa such.” There are 
no such words in the Article and I do not see 
why the Article should be limited or the 
generality of the language used therein cut 
down because it may bea hard case on the 
tenant. These holdings are of small value 
as a rule and it is essential that disputes of 
this nature should be decided within the 
shorter period mentioned in the Article. I 
see no reason to dissent from the judgment 
that I delivered in. Manz Bhusan Sarkar v. 
Pulin, Chandra Mandal (1). That being so, 
I do not agree in the view of the learned 
Additional District Judge. The learned 
Munsif came to this finding. That assuming 
that the special rule of limitation contained 
in Article 3 of Schedule lII of the Bengal 
Tenancy Act applied, he was of opinion 
that the evidence did not show that the dis- 
possession took place in 1312 as alleged by 
the defendants and, therefore, the plaintiffs’ 
suit, in any event, was brought within 
time. The learned -Additional District 
Judge made no finding in this respect. 
The case must, therefore, go back to the 
lower . Appellate Court for the purpose of 


making a finding as to whether the suit- 


was brought within time, having regard to 
the fact that, in our opinion, the special 
rule of limitation does apply, and then to 
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pass a decree according to law. Costs will 
abide the result. 
Newsoutp, J.—I agree. 
Case remanded, 


ALLAHABAD HIGH COURT. 
MISCELLANEOUS Case No. 129 or 1916. 
October 24, 1916. 
Present:--Mr. Justice Walsh and 
Mr, Justice Stuart. 

CHAMPA LAL—Appiicant 
VETSUS 
MANGAL CHAND ANOTHER— 
OpPPOSITE PARTIES. 

Aduerse possession, whether question of law—Burden 
of proof—Limitation Act (IX of 1908), Sch. I, Art. 142 
maan Possession, sutt for—Limitation. 

A. question of adverse possession may be a question 
of law where the facts are not in dispute and where 
the conclusion depends upon inferences to be drawn 
from admitted facts. [p. 420, col. 2.] 

A plaintiff in a suit for possession has to show title 
and where it is alleged that he is out of possession, 
he must show affirmatively that he has been in 
i within twelve years of the suit. [p. 420, 
col, 2, 

Miscellaneous reference made by the 
Additional District Judge, Ajmer-Merwara, 
dated the lst February 1916. 

Mr. E. A. Howard, for the Petitioner. 

Mr. Panna Lal, for the Opposite: Party. 

JUDGMENT.—The ‘first point we have 
to decide is whether in this case before us 
there is a question of law. It was decided 
as such on appeal in Ajmer and was referred 
to us as ‘such. It is well settled that a 
question of adverse possession, where the 
facts are notin dispute and where, therefore, 
it depends upon inferences to be darwn 
from admitted facts, may be a conclusion 
of law. We think that is the condition 
of things before us. Secondly, it bas been 
urged by Mr. Panna Lal with great 
force that the onus is-on the plaintiff. We 
agree. A plaintiff bas to show title and 
where it is alleged that he is out. of 
possession, he must show affirmatively that 
he has been in possession within twelve years. 
of the suit, But possession may be ambiguous. 
Nothing shows that better than the case 
to which my brother called attention, decided 
by the Privy Council and reported as 


Corea v. Appuhamy (1). In that case there 
(1) (1912) A. C. 230; 8I L.J. P. C. 161; 105 L., 
T, 836. 7 = 
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was no dispute about the facts. The 
only question in the first Court was 
whether the person in possession had taken 
possession as heir or as a squatter. The 
Privy Council held on the facts that he 
had come into possession in the only 
eapacity he could lawfully come into posses- 
sion as one of several co-owners, and they 
held as a matter of Jaw that nothing 
having happened to change his position, his 
possession never became adverse, Applying 
-that principle to the facts of this case, so far 
as they are known, it seems to us that 
the right conclusion is that Mangal at any 
rate from and after 1903 was in possession 
either as tenant or as agent or as licensee of 
his uncle Jai Lal, and that his possession was, 
therefore, permissive. At any rate the factsare 
such as to throw the onus upon the present 
defendant to satisfy the Conrt that the 
possession was adverse. The authorities 
which Mr. Panna Lal has referred to 
only deal with the question of onus, which 
may be shifted by evidence. Such evidence 
may lead either to a contrary conclusion 
or leave the facts ambiguous. Neither 
party here was in a position to prove 
how Mangal -originally came into posses- 
‘sion of this upper storey, but itis perfectly 
clear that when he was in possession he 
was a member of a joint family and, 
therefore, as a matter of law he could not 


be in adverse possession at that time. 


A partition tcok place in 1894 when his 
father had his share partitioned and the 
property in question remained the joint 
property of the other two brothers. So 
that neither Mangal nor his father had 
any interset in it. Nonetheless he was 
allowed to remain in possession. In 1895 
another partition took place and the 
property in question was then partitioned 
and given to Jai Lal. Nonetheless Mangal 
remained still in possession, Wethink this 
fact alone, namely, the quick succession of par- 
ties and the continuance of possession in 
Mangal is in itself significant and rather 
raises the inference that he was allowed 
to sontinue after the partition, ashe had 
been before the partition, in possession 
without interference by the other members 
of the family, but two things happened 
in 1903 which in the . absence of any 
explanation to the contrary to our mind 
raise 4 very steong presumption, A certain 
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person Kistur Chand, who was called as & 
witness, took a mortgage of this very 
property from Jai Lal in 1903 as he 
said. He knew the relationship of the 
parties and as we read his evidence he 
went out of his way, knowing that Mangal 
was in possession and that Jai Lal was 
purporting to deal with the property, to 
take what he called a rent-note from Jai Lal 
becanse he said he was Mangal’s uncle. It 
seems to us not improbable that Mangal 
knew all about this transaction and of 
course if he did, it was an arrangement 
to which he was a party and which is 
wholly inconsistent with his present 
contention; but whether he did or not 
know precisely of this particular transaction 
it is to our minds snfficient, if unexplained, 
Mangal was 
in possession for and on behalf of his 
uncle Jai Lal who was looking after the 
property. The other point is that Jai Lal 
did- not live there but lived far away 
while Mangal had always done so, and 
nothing is more natural in a joint family 
of this kind than that the unole should 
allow the nephew to continue as he had 
done while the property was still joint. 
It is not suggested that since 1903 Mangal 
has done anything at all to show what 
is called adverse possession. We hold 
taking all these circumstances together that 
they are sufficient to justify the conclusion 
that Mangal was in possession, first, as a 


memeber of the joint family and after 
partition, for and on behalf of Jai Lal 
and not independently of him. The first 


Court set out the law perfectly correctly, 
but it overlooked the fact that the expression 
adopted in the judgment from the authority 
which was being quoted, namely, “the 
character of an agent”, applied to the facts 
of this particular case. The Additional 
District Judge held that there was nothing 
on the record to show that the possession 
was permissive. That is where ve differ 
from him, we think there is just enough 
and it is to be observed that the presumption 
as against Chatar Bhuj who sold this 
property, that the possession was always 
premissive, is in his case the only possible 
presumpticn consistent with his being an 
honest man. We do not think it well to 
answer the question in the precise terms 
of the reference, as it is submitted somewhat 
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an the abstract. We do not bold that 
when the parties are cousins the presump- 
ion of permission always arises, but we 
hold that on the facts of this particular case, 
“there being nothing to show that respondent 
No.1 ever exerted his possession adversely, 
the possession as a matter of inference justi- 
fied by the evidence was with the permis- 
sion first of the joint family and subse- 
quently with the permission of Jai Lal, 
The question is, therefore, answered in 
favour of the purchaser. We think, there- 
fore, that the appeal to the Court, from 
whioh the reference was made, should be 
allowed with sosts, which under section 
20 of Regulation No. 1 of 1877 will 
include the costs of this reference. We 
think the costs certified are reasonable, 
Appeal allowed. 





CALCUTTA HIGH COURT. 
APPHAL FROM ORIGINAL ORDER No, 291 

' or 1914, 

August 18, 1916. 

Present:— Justice Sir Asutosh Mookerjee, 

Kt., and Mr. Jusice Cuming. P 

ABU HAMID ZAHIR ALA— PLAINTIRE— 
APPELLANT 

VETSUS 


GOLAM SARWAR—Derenpant—~ 


RESPONDENT. 

Arbitration—Arbitrators, absence of some, from 
meetings, effect of-—Award, validity of. 

Inasmuch as the parties to a submission to arbi- 
ration have the right to the presence and effect of 
the arguments, experience and judgment of each 
arbitrator at every stage of the proceedings, so that 
by conference they may mutually assist each other 
in arriving at a just conolusion, it is essential 
that there should be a unanimous participation by the 
arbitrators in consulting and deliberating upon the 
award to be made, The operation of this rale is in no 
way affected by the fact that aithority is conferred 
upon the arbitrators to make a majority award; even 
where less than the whole number of arbitrators may 
make a valid award, they cannot do so without con- 
sulting the other arbitrators, [p. 428, col, 2; p. 424, 
col, 1, 

Nand Ram v, Fakir Chand, T A. 528; A. W. N. 
(1885) 189; 4 Ind. Dec. (N. a.) 589: Dalling v. 
Matchett, (1740) Wiles. 215; 125 E. R. 1188; Peringand 

- Keymer, In the matter of, (18364, 8 Ad. & E. 246; 111 
E. R. 406; 42 R. R. 376, relied upon. 

Kazee Syud Naser Ali vy. Musammat ‘Tinoo Dossia, 6 

W. R. 95, distinguished. 


Appeal against the decision of the Sub- 
ordinate Judge of 24-Pergannabs, dated the 
28rd May 1914, 
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Babus Mahendra Nath. Ray and Satis 
Chunder Mukherjee, for the Appellant. 

Babu Rishindra Nath Sarkar, for the Res- 
pondent., 

JUDGMENT.—We are invited in this 
appeal to consider the propriety of an order of 
dismissal of an application under paragraph 
17 of the Second Schedule to the Civil Pro- 
cedure Code, 1908, for the enforcement of 
a private award. The relevant portion of 
the agreement of reference was in these 
terms 

“Considering it desirable to deside the 
matters in dispute by arbitrators and so 
appointing the above-mentioned gentlemen as 
arbitrators, we execute this deed of reference 
and agree that the award, which all the 
arbitrators unanimously or the majority of 
the arbitrators will make, will be accepted 
asa dearee of a superior Court and will 
have force and be valid at all places. In 
case of difference of opinion among the 
arbitrators, the majority of them will make 
and, be competent to | make their award 
unanimously. To that no objection by any 


„of us, will be entertained nor shall we be com- 


petent to make any.” Under this instrument, 
five gentlemen were appointed arbitrators, 
three of whom alone signed the award. The 
application with whioh we are now concerned 
was made forthe enforcement of this award. 


f Thedefendant objected that there wasno valid 


award in law because two of the arbitrators 
had not attended all the sittings and one at 
least did not take part in the final delibera- 
tions, The plaintiff’ contended that inasmuch 
as three arbitrators who had made ‘the 
award had attended all the meetings, and as: À 
majority of the arbitrators was competent to 
make a valid award, the award was legal and 
enforceable. The Subordinate Judge has 
overruled these contentions on the ground 
that all the arbitrators should be present at 
all the meetings and particularly at the last 
when the final act of arbitration is-done, 
though as a result of this united deliberation 
there may be an award by a majority only of 
them. In our opinion, the view taken by the 
Subordinate Judge 18 correct. 

It is now firmly se tled,as ruled in Nand Ram 
v. Fakir Chand (1), that when a case has been 
referred to arbitration, the presence of all the 


ey A, 628; A. W. N. (1886) 189; 4 Ina. Dec, 
N. s.) 539, 


t - 
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arbitrators at all thé meetings and above all at 
the last meeting, when the final act of arbitra- 
tion is done, is essential to the validity of the 
award. There the case had been referred by 
the Court to the arbitration of three persons 
and the parties had agreed to be bound as to 
the matters in dispute by the decision of the 
majority. One of the arbitrators sub- 
sequently refused to act and withdrew from 
the arbitration. Oldfieldand Mahmood, Jd., 
held that the award of the majority was not 
binding. A similar view was taken in 
Sreenath Ghose v. Raj Chunder Paul (2). 
Our attention, however, has been drawn to 
the earlier decision in Kazee Syud Naser Ali 
v. Musammat Tinoo Dossia (3) as an authority 
for the contrary position. We are of opinion 
that this case is clearly distingishable, and is 
an authority only for the proposition that an 
award of arbitrators cannot beset aside on 
the ground that it is erroneous for that only 
two out of three arbitrators signed the award 
when the parties agreed to abide by the 
decision of the majority. There is nothing 
to indicate that the anbitrator who did not 
sign the award had not taken part in the 
deliberations. The principle which underlies 
the view we take is best stated inthe words 
of Russell, which have ‘now became classical, 
quoted as they were with approval in Jn re 
Beck and Jackson (4) and Khelut Chunder Ghose 
v. Tarachurn Roondoo (5); “As the arbitrators 
must all act, so must they all act together. 
They must each be presentat every meoting; 
and the witnesses and the parties must be 
examined in the presence of them all; for 
the parties are entitled to have recourse to 
the arguments, experience and jadgment of 
each arbitrator at every stage of the proceed- 
ings brought to bear on the minds of his 
fellow Judges, so that by conference they 
shall mutually assist. each other in arriving 
at a just decision.” Thesame point of view 
had been emphasised in Dalling v. 
Matchett (6), where the Court of Common 
Pleas observed as follows:—‘‘It has often 
been said that if that one had been present, Ki 
that is, the arbitrator who did not attend, “he 


(2) 8 W. RB. i. 

(3) 6 W. R. 

(9) £2887) l c B. (N. s.) 695; 140 E. R. 286; 107 
R. 


E OW. R. 269 at p. 272, 
(6) (1740) Wiles 218; 125 F. B, 1188, 
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could not by his vote have turned the majority 
the other way, when all the rest were 
unanimous; yet it has always received this 
answer that every one hasa right to argue 
and debate as well as to give his vote and 
it is possible at least that the person absent 
may, if he had been present at the meeting, 
have made use of such arguments as may 
have brought over the majority of the rest 
to be of his opinion.” The matter was put 
substantially in the same way in Pering 
and Keymer, In the matter of (7). Lord 
Denman observed: “Any two, under such sub- 
mission as this, that is, a submission which 
provides for a valid award by the majority, 
may make a good award. But then it must 
be after discussion with the other arbitrator. 
lf after discussion, it appeara that there is no 
chance of agreement with one of the 
arbitrators, the others may indeed proceed 
without him.” Coleridge, J., added: “The 
parties have not got what they stipulated for. 
They stipulated that two at least should make 
the award; but no two could make it till each 
arbitrator had been consulted.” This view 
accords with that adopted in Peterson y. Ayre 
(8); White v. “Sharp (9); Templeman, In re 
(10); Burton v. Knight (11 ); Morgan v. Bolt 
(12) and Doberor v. Morgan (13). 


We adopt the principle that inasmuch as 
the parties to the submission have the right 
to the presence and effact of the argaments, 
experience and jadgment of each arbitrator 
at every stage of the proceelings, so that by 
conference they may mutually assist each 
other in arriving ata just conclusion, it is 
essential that there should ba a unanimous 
participation by the arbitrators in 
eonsalting and deliberating upon the 
award to be made; the opsration of this rule 
is in no way affected by the fact that authority 
i; eonferred upon the arbitrators tò make 
a majority award; even where lesa than the 


(7) (1835) 3 Ad. & E. 245; 111 E, B. 496; 42 R. R. 


6. 

(8) (1854) 14.0. B. 663; 2 C. L. R. 7223; 23 L. J. C. 
P. 129; 2 W. R. 378; 139 E. R. 273; 23 L. T. (0. 3.) 67; 
98 R. R. 805. 

(9) (1844) 1 Car & K. 348; 12 M. & W 712 1D. & 
L. 1039; 13 L. J. Ex. 215; 8 Jur, 344; 152 E R. 1385. 

(10) (1842) 9 D. P. 0. 96% 6 Jur, 321, 

(11) (1703) 1 Eq. Oa. Abr. 50; 21 E. R. 833. 

(12) (1983) 7 L. T, 671: Ll W. R. 235. 

(13) (1903) 34 Can, Sup. Ct, 125, 
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whole number of arbitrators may make a valid 
award, they cannot do so withont consulting 
the other arbitrators. The inference follows 
that in the present case there is no valid 
award; 

The result is that the decree of the 
Subordinate Judge is affirmed and this appeal 
dismissed with costs. We assess the hearing 
fee at five gold mohurs. 

Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Second. CIVIL Appran No. 588 or 1916. 
April 14, 1917. 

Present:—-Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. ©. Banerji, KT, 
RAMJI LAL— DECREE- BOLDER— 
APPELLANT 
VETSUS 
KARAN SINGH AND ANOTHER— JUDOMENT- 
DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 5—Instalment decree—-Default—Application for 
final decree, nature of-—Limitation Act (IX of 1908), 
Sch. I, Art. 181. 
` Under the Civil Procedure Code, 1908, an applica- 
tion fora final decree is not an application in exe- 
cution. [p. 425, col. 1.] 

“In a suit on a mortgage a compromise was effected 

by which the defendant was required to pay the 
money, by certain instalments and in default of pay- 
ment .of any one instalment the property was to be 
sold for. the full amount of the claim. On default 
being made, the decree-holder applied under Order 
XXXIV, rule 5, of the Civil Procedure Code, for a 
final decree. The application was dismissed on the 
ground that the decree was barred by time: 
. Held, that Article 181 of Schedule I of the Limita- 
tion Act applied to the case and that time began to 
ma ma the date when default was made. [p. 425, 
sol. 1. 

Second appeal against the decision of the 
Subordinate Judge, peo dated the 6th 
January 1916. ; 

FACTS of the case- appear from the 
judgment. 

Mr. Radha Kanta Malaviya, for the Appel- 
lant.— A compromise was effected in a mort- 
gage suit, ` Tbe mortgagor agreed to pay the 
amount of the mortgage hy instalments. It 
was also agreed that if any default was made 
in the payment of instalments the decree- 
holder shall be entitled to get the property 
reld. Certain instalments have been paid. 
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Tle first default was made on the 2nd of, 
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February 1915. The 
applied for a final decree. 
dismissed the application as barred by 
time. The application is not an application 
in execution, but is for obtaining a final decree 
and the applicant is entitled to obtain a final 
decree if he comes within time of the first 
default. Thecase is governed by Article 181 
of Schedule I of the Limitation Act. 

Mr. Lakshmi Narayan, for the Respondents. 
—The payment of the instalments having not 
been certified as provided by Order KAT, rule 
2, of the Civil Procedure Code, 1908, the Court 
could not recognize the payments. The 
application is clearly three years after the 
date of the decree and as such is barred by 
time. The cease of Ohhaitar Singh v. Amir 
Singh (1) clearly covers the case. 

Mr. Radha Kanta Malaviya was not called 
upon. 


JUDGMENT,.—This appeal arises out of 
a suit which was originally instituted upon 
foot of a mortgage. The suit resulted in a 
compromise decree, which provided that the 
defendants should pay Rs. 600 by certain 
instalments therein mentioned and that in 
default of any one of the instalments the 
property should be sold for the full amount 
of the claim and costs. It is alleged (and 
we may assume for’ the purposes of this 
appeal) that the judgment-debtors paid 
several of the instalments. According to the 
decree-holder default was first of all made on 
the 2nd of February 1915. Such default 
having been made, the present application 
was preferred for a final desree under Order 
XXXIV, rule 5. The Cours below has dismiss- 
ed the application as being barred by time. 
The Court relying on a decision of this 
Court [affirmed by the decision reported as 
Chhattar Singh v. Amir Singh(1) |, has dismiss- 
ed the application as barred by time. The case 
referred to was a case of a simple money 
decree and the application was for execution. 
Order XXI, rule 2, clause 3, provides that 
any payment or adjustment which has not 
been certified in the preseribed manner 
shall not be recognised by apy Court execut- 
ing the decree. The application in the 
present case was not an application for 
execution of the decree. Under the present 
Code an application for a final decree is not 


decree-holder then 
The Courts below 


(1) 32 Ind. Cas. 690; 14-4. Tu, J. 192) 38 A; 204, 
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an application in execution. The case cited, 
therefore, has no application. The Court 
below seems to have applied Article 182 of 
the Schedule to the Limitation Act. The pro- 
per Article in our opinion is Article 181 and 
limitation should run from the time when 
default was “made, It will be for the 
Court below to ascertain when default was 
made, if at all. We must allow the appeal, 
set aside the decisions of both the Courts 
below and remand thecase to the. Court 
of First Instance through the Lower Appellate 
Court, with directions to re-admit the appli- 
cation under ita original number in the file 
and proceed to hear and determine the same 
according to law. Costs will be costs in the 
cause. Oosts in this, Court will include fees 
on the highsr scale. 
Appeal allowed; Case remanded. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
AppeaL FROM APPELLATE Dacreee No, 595 
oF 1915, 
January 23, 1917. 
Present:—Mr. Batten, A. J. C., 
SALAMSINGH AND OTHERS— DEFRNDANTS 


en APPELLANTS 
VeETEUS 
HIRA—PLatntirrF—RESPONDENT. 
Limitation Act (IX of 1908), ss. 12, 5— Time 


requisite for oblaining copies— Application on day of 
delivery of judgment-—-Kaclusion of day twice over, 
whether permissible —Bona fide mistake. 

Where copies of a decree and judgment are applied 
foron the same day on -which jadgment is pro- 
nounced, the appellant is entitled to exclude that day 
from the period of limitation only once, as the day 
on which judgment is pronounced. 

The period of limitation, with reference to the pro- 
vision as regards time for obtaining copies, means the 
period of limitation beginning torunfrom the day 
ufter the delivery of judgment, and, therefore, no 
portion of time previous to this period can he 
deducted as time requisite for obtaining copies. 

Ifaman chooses to adopt his own methods of 
calculation and files his appeal on the last possible 
day according to that method, he has only himself to 
thank if his method of calenlation is erroneous. 


Appeal against the decree of the District 
Judge, Nimar, dated the 8th July 1915, con- 
firming that of the Additional Judge to the 
Court of the Subordinate Judge, Khandwa, 
dated the 12th March ]915, . 
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Mr, J. O. Ghosh, for the Appellant. 

Mr. O. B. Parakh, for the Respondent. 

JUDGMENT .—This appeal is only in time 
if the appellant can, in computing the period 
of limitation, exclude from the period the 
same day twice. Judgment was delivered on 
the 8th July and copies of judgment and decree 
were applied for on the same day. Copies 
were delivered on the Zlst July. The fourteen 
days from the Eth to the 21st inclusive being 
deducted from the time taken by the appel- 
lant before he lodged his appeal, the appeal 
is time barred. The appellant wishes to 
deduct the 8th July twice over with reference 
to the provisions of section 12 of the Limita- 
tion Act. It would be manifestly absurd to 
deduct the same day twice, but I prefer to 
state the matter tn a more logical manner, 
Section 12 (2) provides that the period of 
limitation shall not begin to run until the 
day after judgment is pronounced, The 
periód of limitation, with reference to the 
provision as regards time for obtaining copy, 
means the period of limitation beginning to 
run from the day after the delivery of judg: 
ment. So much of this periodas is taken 
up in obtaining copy may be deducted, but 
no portion of time previous lo this period 
can be deducted. The period of limitation 
referred to in the section is the actual period 
beginning on a certain date, not an abstract 
number of days. One day cannot last more 
than one day, and be the equivalent of two. 
The learned Advocate for the appellant urges 
that the appellant made a bena fide mistake. 
Ifa manchooses to adopt his own methods 
of calculation and files his appeal on the last 
possible day according to that method, he 
has only himself to thank if his method of 
ealeulation is erroneous. He should not run 
things so fine. The appeal is dismissed with 
costs as time-barred, 

Appeal dismissed. 


426 


ABDUL RAZZAK V. BAIJNATH GOENKA. 


PATNA: HIGH COURT. 
MisceLuansous Appears Nos. 253 anp 269 
or 1916. 

_ April 17, 1917. 
Present;—-Mr. Justice Chapman and 
Mr. Justice Jwala Prasad. 
wan ABDUR RAZZAAK — DEFENDANT— 
APPELLANT 
versus 
Rat ‘Bahadur BAIJNATH GOENKA— 


PLAINTIF¥-— RESPONDENT. 

Landlord and tenant —Purchaser at revenue sale— 
Sale set aside — Purchaser, right of, to recover rent, 

A purchaser of an ijmali share of an estate at a 
revenue sale, which is subsequently set aside at the 
instance of the original proprietors, is nevertheless 
entitled to realise rents from the tenants nntil the 
recovery of actual possession by the decree-holders, , 


Miscellaneous appeals from a decision of the 
District Judge, Monghyr, dated the 30th 
May 1916, reversing that of the Munsif, 
Jamui, dated the 23rd June 1915. 

Syed Muhammad Tahir, for the Appellant. 

Mr. Naresh Chandra Sinha, for the Respon- 
dent. 


JUDGMENT. 

CHAPMAN, J.—These appeals arise out of 
suits for rent, The tenants’ defence was 
that the plaintiff had no title. The plaintiff 
had purchased an ijmals share of an estate 
at a revenue sale in September 1901. The 
original proprietors brought a suit to set 
aside the sale at which the plaintiff had 
purchased. The suit succeeded in the first 
Court but was dismissed by the High Court 
in appeal. It finally succeeded on appeal 
to. the Priyy Council but although the 
original proprietors succeeded in their suit the 
findingis thattheydid not succeed in actually 
obtaining possession of this particular p.o- 
perty. In these circumstances the learned 
District Judge held that until recovery of 
actual possession by the decree-holders, the 
plaintiff should continue to realise rents from 
the tenants. Iam of opinion that this is the 
correct view to take. 

It is contended in appeal before us, first, 
that the Privy Council having set aside the 
sale, the plaintiff ought not to be allowed 
to recover any rent. This contention does 
not appear to be valid. So long as the 
plaintiff remains in possession he should be 
entitled to continue to recover the rent, 
otherwise, as the learned District Judge 
points out, neither the plaintiff “nor the 
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persons who have failed to recover possession 
cau realise the rents. 

Then it is contended that the learned 
District Judge should not have held that the 
plaintiff was still in possession. The finding 
is based upon an order of the Subordinate 
Judge in a suit subsequently instituted. This | 
evidence appears to have been admitted in 
appeal without objection It was relevant 
evidence and in fact it was conclusive of 
the question whether the plaintiff was or 
was not in possession [am not disposed to 
interfere with the admission of this evidence 
in first appeal. The result'is that these 
appeals are dismissed with costs. 


JwaLa PRASAD, J.—I concur. 
Appeals dismissed, 


CALCUTTA HIGH COURT. 
APPRAL Frou ÅPPELLATE ORDER No. 477 
or 1915. 

June 22, 1916. 
Present:~—Justice Sir Asutosh Mookerjee, Kr., 
and Mr, Justice Caming. 
FULSUMMANNHSSA BIBEE— 
DECREE-HOLDER— APPELLANT 
Versus 


HALAMADDI MOLLA AND OTHERS — 
RESPONDENTS —J ODU MENT- DEBTORS. 

Civil Procedure Code (Act V of 1908), ss. 104 (2), 
47,0. XXIL, r. 90—Appeal, second, whether lies from 
appellate order setting aside sale—Fraud, antecedent to 
sale proclamation, allegation of. 

An order in first appeal setting aside an execution 
sale on the ground of frandulent suppression of the 
sale proclamation and consequent inadequacy of price 
does not become open to second appeal, merely 
because the judgment-debtor impeached the sale 
not only on the ground of fraud in the publication of 
sale but also on the ground of fraud antecedent to the 
publication, and the Court of First Appeal held that 
the latter was notestablished. [p. 427, cols. 1 & 2.) 

Quare.--Whether the decision of a question of 
fraud antecedent to the publication and conduct of 
an execution sale brings the case within the scope of 
section 47, Civil Procedure Code? 


Appeal against the decision of the 
Subordinate Judge, Khulna, dated the 26th 
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August 1915, reversing that of the Munsif, 
Bagerhat, dated the 24th February, 1915. 

Babu Harendra Krishna Mukherjee, for the 
Appellant. 


JUDGMENT.—We are of opinion that this 
appeal is barred under sub-section 2 of 
section 104, Code of Civil Procedure. The 
appellant was the decree-holder in the Court 
below, and at his instance the property of 
the judgment-debtors was sold in execution 
on -the 17th July 1932. On the 25th 
April 1914,- the judgment-debtors applied to 
have the sale set aside, on the ground 


that it was vitiated by material irregularity. 


and fraud in publication. But they also 
alleged fraud of a more comprehensive 
character, viz., that the desoree-holder had 
taken out execution, though’ his decree had 
been satisfied in full out of Court. 


The Trial Court dismissed the applica- 
tion. On appeal the Subordinate Judge 
held that the allegation that the 


decree had been satisfied in full was not 
established, He came to the conclusion, 
however, that the sale proclamation had 
been fraudulently suppressed, and that the 
property had been purchased by the decree- 
holder ‘at a price much lower than its 
proper value. On these findings, the Sub- 
ordinate Judge has set aside the sale under 
rules 90 and 92 of Order XXI of the Code. 
On the present appealit is contended that 
the case’ falls beyond the scope of rule 
90 of Order, KAL and comes within the 
scope of section 47, in so far as the 
judgment-debtors impeached the sale ‘on 
the ‘ground of fraud antecedent to its 
publication and that, in this view, the order 
of the Subordinate Judge is adecree within 
the meaning of section 2% of the Code. of 
Civil Procedure and is appealable as such. 
It is not necessary to determine; whether 
the decision of a question of frand’ antece: 
dent to the publication and conduct ‘of 
sale, brings the case within the scope” of 
section 47; foritis plain that in so far as 
fraud was imputed in connection with" thé 
publication of the sale, the case is covered 
completely by rule 90,” The order of the 
Subordinate Judge, in so fäi as the case 
was within- the scope of rule 90, was 
thus an order under that rule, and that rule 
alone. We cannot hold- that by reason, of 
an allegation of fraud of a more compre- 
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hensive scope, the character of the decision 
of the question within the ssope of rule 90 
was altered. The order of the Court of 
Frst Instance was thus open to appeal under 
Order XLIII, rule 1 (j), and the order passed 
in appeal was final under section 104(2). Con- 
sequently, the present appeal is incompetent 
in so far as the case is within the scope of 
rule 90, As the validity of the order can- 
not be assailed in second appeal, when 
regarded as an order based ou the ground 
of frand inthe publication of the sale, it 
is immaterial to consider whether fraud of 
a wider scope imputed to the decree-holder 
has or has not been established: cf. Jadab 
Chandra v. Joy Goral (1). The result is that 
this appeal is dismissed. 


Appeal dismissed. 
(1) 20 Ind, Cas, 191; 19 O., L, J. 81. 





ALLAHABAD HIGH COURT. 
Ssconp Civin Appuat No. 139 or 1916. 
April 11, 1917. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 
Musanmat KAMER-UN-NISSA BIBI— 
DeFanDANT—APPELLANT 


VETSUS 
M: nanmi SUGHRA BIBI AND OTHERS— 


DEFENDANTS——RESPONDENTS, 

Custom, meaning of—~Pre-emption—BSingle proprietor, 
acquiring entire village, effect aii whether 
continues to exist, 

Custom means a practice Seaeelling amongst a 
certain community and if that community has been 
reduced to a single individual, itis impossible that 
the practice can any longer exist. [p. 428, col. 2.) 

Therefore, where once an entire village has come 
into the ownership of a single individual, that indivi- 
dualis entitled to dispose of his property to any one 
he pleases without its being subject to any right of 
pre-emption, unless the sale is made expressly subject 
to such righty Jan, 428, col. 2.] 

Powell y.. owell, First Appeal No.802 of 1910, 
decided on the 22nd of March 1912, followed. 

’Secdiid: appeal against the deni 0f the 
District Judge, Ghazipur, dated ‘the 14th 


September T915 


` WACTS.—The appellant Musammat Kamer- 


un-nissa Bibi purchased on 16th May 1913 a 
4 annas share in village Dhelwa from defend- 
ants 2nd party, who are respondents i in this 
‘appeal. “There were two other deeds of 
transfer between the parties but the questions 
of 'aw involyed in all those cases were the 


P 
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same. Musammat Sughra Bibi, a co sharer in 
the village, brought three suits to pre-empt 
the properties transferred; but this report 
relates to the first sale-deed only, vzz., the one 
dated 16th May 1913. The plaintiff came 
into Court on the basis of custom as detailed 
in the wajib-ul-araiz of 1840 and 1881 and in 
the alternative on contract, if the entry in 
the wajzb-ul-arz of 1881 be interpreted as a 
contract, Finally he fell back on the 
Muhammadan Law. The Court of First 
Instance dismissed the suit on the ground 
that there existed no custom of pre-emption 
inthe village as in the year 1881. There 
was only one person as proprietor and thus the 
custom, if any, came to an end. It also held 
that there was no contract and that the 
demands required by Muhammadan Law had 
not been made. “The plaintiff appealed to 
the District Judge, who allowed tho appeal 
and held thatthe custom of pre-emption had 
been proved and the fact that in 1881 there 
was only one proprietor did not show that 
the right of pre-emption came to an end, but 
it only put an end to the exercise of that 
right. The defendant Ist party, thereupon, 


‘appealed to the High Court, 


Sir Sundar Lal (with him Messrs, Abdul Raoof, 
Mukhtar Ahmad and Kamlakant Verma), for the 
Appellant, submitted that for the custom of 
pre-emption to exist there must be at least two 
persons; therefore, as soon as a single person 
became proprietor of the village, the custom, 
if any, ceased to exist. The view of the 
learned District Judge to the contrary was 
incorrect. 

He referred to Powell v. Powell, First 
Appeal No. 802 of 1910, decided on the 22nd 
of March 1912. 

Dr. S. M. Sulaiman (for Mr, Iqbal Ahmad), 
for the Respondent, submitted that during 
the time there was a single proprietor in the 
village, the custom of pre-emption was in 
abeyance; it did not disappear. The custom 
had now become enforceable as there were 
now more proprietors than one, 

Dr. Sundar La} was not called upon to reply. 

JUDGMENT.—This appeal is connect- 
ed with Second Appeals No. 140 and No 141 
of 1916. They were all disposed of by one 
judgment. All three appeals arise out of pre- 
emption suits. The plaintiff in each case 
game into Court seeking to pre-empt certain 


property and relying both upon alleged 


village custom and Muhammadan jaw. The 
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Court of First Instance in each case dismissed 
the suit. The Lower Appellate Court 
reversed the decree of the Court of First 
Instance. That Court has held that there is 
an existing custom of pre-emption nnder which 
the plaintiff is entitled to get possession of 
the property upon payment of the price 
found to have been paid by the defendant 
vendee. The Court below, having desided 
that the custom of pre-emption existed, felt 
it unnecessary to consider whether the formali- 
ties required by Muhammadan Law had been 
complied with. We may assume for the 
purposes of the present appeal that some 
time prior to the year 1851 there was a 
custom of pre-emption prevailing which was 
recorded in the wajzb-ul-arz of 1640. We 
find, however, that some time prior to 1881 
(and in the year L881) the mahal was the 
property of a single proprietor. It seems tu us 
quite impossible that there could be a custom 
of pre-emption in existence when the 
property belonged to a single individual. 
The Lower Appellate Court seems to have 
thought that it was merely the right to 
exercise the power that was in abeyance. 
We do not think that this view can be accepted. 
“Custom” means a practice prevailing 
amongst a certain community. If that 
community has been reduced to a single 
individual, if is impossible that the practice 
can any longer exist. It seems to us equally 
clear that oncé the property had come into the 
ownershipof asingle individual, that individual 
was entitled to dispose of his property to any 
one he pleased without its being subject to 
any right of pre-emption (unless the sale was 
made expressly subject to such right). We 
have already decided this same question in 
another case. See First Appeal No. 302 of 
1910, decided ən the 22nd of March 1912, 
Powell v. Powell. In our opinion the 
Court below was wrong in holding that a 
custom of pre emption existed at the time of 
the sale in question. No donbt a custom might 
grow up again in the course of time, bul there 
is no evidence to justify any such finding in 
the present case and this is not the finding of 
the Court below. Nor can it be said that 
a contract between the co-sharers haa been 
proved. In 1881 (when the latest record 
of pre-emption was made) the property was, 
as already stated, in the hands of a single pro- 
prietor, The fact that there is such a record 
appearing in the wajib-yl-arz of a mahal in. 
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the hands of a single proprietor is another 
instance that the entry in the wajzb-ul-arz is 
not always trustworthy. Before finally 
deciding the appeal we must refer the second 
issue to the Court below, namely, whether the 
formalities required by the Muhammadan Law 
were performed by the plaintiff pre-emptor. 
This issue will be deemed to be taken in all 
three cases and the Court will decide the 
issue upon the evidence already on the record, 
The case will be put up on return of the 
finding before any Bench of two Judges. 


Appeal allowed; Case remanded. 
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Vender and purchaser~Contract for sale of land 
by Hindu co-parcener- Suit for specific performance, 
partition and possession against all co-parceners, main- 
tainability of—-Misjoinder of parties—Specific Relief 

Act (1 of 1877), ss. 19, 27—-Civil Procedure Code (Act 
`” ¥ of 1908), O. I, rv. 3, 5, O. IE, rr. 3,4,0. Vi, rr. 16, 
17, O. VII, vr: 11—Amendment of plaint—Transfer of 
Property Act (IV of 1882), ss, 54, 55—Alienee of 
specified properties of joint family, position of. 


By Full Bench (per Wallis, C. J, and Srinivasa 
Aiyangarv, J., Abdur Rahim, J.,  dissenting).— 
The relief of partition and passession cannot be 
claimed by the vendee in one suit as well as execu- 
tion of a sale-deed as against persuns not parties to 
the contract of sale. [p. 441, col. 2.) 


Tasker v. Small, (1837) 3 My. & Cr. 63; 6 Sim. 625; 
5 L. J. Ch. 321; 40 E. B.848; 45 R R. 212; De Hoghton 
v Money, (1867) 2 Ch. 164, 15 L. T. 403; 15 W. R. 
214, Wood v. White, (1839) 4 My. & Cr. 460; 2 Keen, 
654; 7 L. J. Oh, (x. s.) 203: 8 L. J. Ch. (N. 8.) 209; 8 
Jur. 117; 41 E. R. 178; 48 R. R. 152; Chadwick 
v. Maden, (1851) 9 Hare 188; 21 L. J. Ch. 576: 68 E. 
R.4637; 89 R. R. 891: West Midland Railway Company 
v. Nizon, (1863) 1 H. & M. 176; 71 E. R. 77; 136 R. R. 
79, followed. 

Bishop of Winchester v. Mid-Hantsx Railway Co, 
(1868) 5 Eq. 17; 37; L. J. Ch. 64 17 L. T. 161; 16 W. 
R. 72, distinguished. ; 
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' Per Wallis, C. J—All that the illustration to clause 
(c) of section 27 of the Specific Relief Act shows is, 
that if one of several joint tenants contracts, as he is 
entitled to do, to sell his share and dies before per- 
forming his contract, specific performance of that 
contract may be enforced against the other joint- 
tenants. The section and the illustration have no 
bearing on the question whether persons who are 
strangers to the contract and against whom it cannot 
be specifically enforced can be properly joined as 
defendants and partition claimed against them as 
co-parceners of the vendor. [p. 437, col. i.] 

Ina suit for specific performance of a contract by a 
member of an undivided Hindu family to sell his 
share, it is not permissible to Join the other members 
of the family as defendants merely with a view to 
obtaining partition and possession of the alleged 
vendor’s share against them. [p. 486, col. 1.] 

The joinder of strangers, not parties to the contract, 
in oe a suit would amount to misjoinder, [p. 487, 
col, J. 

Per Srinivasa Aiyangar, J— The right of the buyer 
in enforcing a contract for the sale of immovoable 
property isaright in personam against the vendor 
and arises out of the contract for sale, andis different 
from the title or the right of property which the 
purchaser obtains on the execution of the conveyance 
which enables him to sue in ejectment all persons 
in possession, including his own vendor, The fact 
that a buyer, when suing for specific performance of 
a contract of sale, does not seek recovery of posses- 
gion would not prevent him from seeking that relief 
on his title which gives him another cause of action. 
It is doubtful whether the obligation under the 
contract of sale to give possession is one which is 
capable of being specifically enforced, and whether 
the proper relief isnot damages for breach of the 
contract Lo give possession. till execution of the con- 
veyance, after which date the purchaser would be 
entitled to inesne profits from the person in posses- 
sion, whether suck person is the vendor or 4 stranger 
without title. [p. 440, col. 2; p. 441, col. 1.] 

Quere.-Whether a suit for possession based on 
the obligation under a contract of sale can be brought 
against a subsequent purchaser with notice of the 
contract who has obtained possession as such pur- 
chaser. 

If there is an existing cause of action for partition 
on the date of the institution of a suit for specific 
performance, the question whether the two causes 
of action, one for specific performance and the other 
for partition and possession, can be joined in one 
suit, would depend not only on the provisions of Order 
I, rales 3 and 6, Civil Procedure Code, which primarily 
regulate the joinder of parties, but also of Order II, 
rules3 and 4, which provide for joinder of causes 
of action. (p. 442, col. 1.] 

Per Abdur Rahim, J.~A. purchaser from a co- 
parcener can enforce specific performance of his 
contract against the other co-parceners and in a suit 
for the said relief, the joinder of a prayer for pos- 
session or partition is permissible under section 27 
of the Specific Relief Act and Order I, role 8, Civil 
Procedure Code. [p. 437, col. 2; p. 439, col. 2.7 

Under rule 30f Order I it is sufficient if the right to 
relief exists in respect of or arises out of the same 
transaction or series of transactions, subject only to tHe 
condition that there be any common question cf law 
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or fact to be decided. It does not matter whether 
there are more than one and technically different 
causes of action, or the liabilities of the several 
defendants are different, nor is it necessary that 
every defendant should be interested in all the reliefs 
claimed in the suit. [p. 438, col. 1.] 


The right to possession arises out of the contract 
of sale so as to be covered by the words of Order I, 
rule 8, Civil Procedure Code, The fact that by virtue 
of section 54 of the Transfer of Property Act, no 
interest in immoveable property is acquired by the 
contract does not affect the question. It is sufficient 
for the plaintiff to say that by the contract he 
obtained the right to acquire the property with the 
aid ofthe Court, the execution of a registered con- 
veyance and delivery of possession being the means 
by which the right is tobe enforced. fp. 439, col. 1.] 


Nor does it make any difference thatthe right to 
possession is contingent on the plaintiff! establishing 
his rightto the execution of a proper conveyance by 
the defendant. [p. 439, col. 1.] 


By the Division Bench (per Oldfield and Sadasiva 
Aiyar, JJ.)— Though an alienee of specific portions of 
‘joint family property does not, as of right, acquire 
any interest in it, his conveyance enables him to 
demand a partition of the family property and en- 
titles him either to the specified property, if that can 
equitably be assigned to his vendor’s share, or to its 
equivalent from “such ther property as that share 
may include. [p. 432, col. 2. ] 


The suit should not, in any event, be dismissed for 
joinder of prayers for possession and partition along 
with the relief for execution of a conveyance,- The 
plaint should be allowed to be amended by deleting 
the prayers for possession and partition, and if not 
so amended, the Court should dismiss the suit so far 
as regards the objectionable prayers aud dispose of it 
in so far as it relates to specific performance. ([p. 
432, col. 2; p. 438, col, 1; p. 484, col. 2; p. 485, col. 1,] 


Appeal against the order of the District 
Court of North Arcot, in Appeal Suit No. 
388 of 1914, preferred against the decree 
of the Court of the Subordinate Judge of 
North Arcot, in Original Suit No. 73 
of 1913, 


This civil miscellaneous appeal and the 
memorandum of eross-objestions put in 
by the lst and 2nd respondents coming on 
for hearing on the 9th and Lith August 
1916, and having stood over for consideration 
till the 29th August 1916, the Oourt 
(Oldfield and Sadasiva Aiyar, JJ.) made 
the following 


ORDER OF REFERENCE TO A FULL 
BENCH. 


, OLDHIELD, J.—Plaintiffs claim in this 
suit, first, specific performance of a con- 
tract by Ist defendant to sell and 
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secondly, as consequential relief, possession 
of the property sold by means of a 
partition, to which lst to 5th defendants, 
the members of the joint family it belonged 
to at the date of the contract, will be 
necessary parties. The main question argued 
is whether this constitutes misjoinder. The 
Subordinate Judge held that it did gave 
plaintiffs an opportunity to withdraw their 
consequential claim and, as they did not 
do so, dismissed the suit. The District 
Judge in the order under appeal directed 


separate trials of the two claims under 
Order IT, rule 6, and then struck out 
the prayer for partition without, as I 


understand him, making it plain that it 
was reserved for separate disposal, 

The matter is further complicated by the 
fact that the contract is alleged as being for 
the sale, not of lst- defendant’s unascertained 
share or any particular part of it, but of his 
share in certain specified lands, which, of 
course, may or may not fall to him, when the 
partition takes place. It will be simplest 
to deal, first, with the question raised in 
its more general form, whether claims for 
specific performance against a vendor and 
possession by means of partition against 
him and his co-parceners: can be made in 
one suit, If the answer is in the affirmative, it 
will be necessary, secondly, to decide whether 
such a suit is sustainable, when it is brought 
in respect of the sale of and for possession of 
specified properties, and whether any amend- 
ment of the plaint can make it so. 


Firstly, as regards misjoinder, we thave, 
no doubt, been shown no decision, in 
which such a suit as this was permitted ex- 
pressly. But this and other High Courts have 
held, as for instance in Bugata Appala Naidu 
v. Chengalvala Jogiraju (1) and Madan Mohan 
Singh v. Gaja Prosad Singh (2), that a suit 
against a vendor for both spesific performance 
and possession is sustainable; and it is well. 
established (Mayne’s Hindu Law, 8th edition, 
page 488) that a suit will lie against a vendor 
and his co-parceners for partition and pos- 
session by the purchaser of an unascertained 
share of family property or a portion of 
one, . It is then difficult to understand why 
all these reliefs should not be asked for 
in one suit. For, the purchaser’s right 


a 32 Ind. Gas. 287; (1916) 1 M. W. N. 7%. 
2) 11 lnd. Gas, 228; 14 C. L. 0.4169, 
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to sue for possession as well as specific perfor- 
mance once recognised, if the objection is only 
that the right to sue the vendor for 
possession involves none to sue others 
who claim jointly with him, the contrary 
is entailed by the second principle just 
referred to. And again with reference to 
the wording of Order I, rule 3, and such 
cases as Sri Raja Senhaae Aora Rao v. 
Prattipati Ramağya (8), Aiyathurai Ravuthan 
v. Santhu Meera Ravuthan (4) and Kowurt 
Basivireddy v., Tallapaparagada Nagamma 
(5), I should be inclined to hold that 
there i is no misjoinder in the present case, 
the claim to relief against all the defendants 
arising in respeét of the sama transaction, 
plaintiffs’ purchase, and the common question 
between them and each of the defendants 
being of the share, to which they through 
Ist defendant would be entitled on a fair 
partition, 

Defendants’ objection to this conclusion 
is based mainly on the character of the 
transaction, on which the suit is founded, 
as a contract, specific performance of 
whieh is asked for, andthe particular rule 
alleged by. them to be applicable to such 
suits, that strangers to the contract cannot 
be parties to them; and this general 


principle is, no doubt, laid down at page 


94, Fry on Specific Performance, 5th 
edition, and iñ numerous cases, the most 
apposite being Tasker v. Small (6) and Bugata 
Appala Naidu ¥. Ohengalvala Jogiraju (1) al- 
ready referred to. But defendants’ argument 
takes no account of the circumstances, in which 
the principle was applied in these cases or 
the exceptions to it allowed in others. In 
each of the cases cited the stranger in 
question held, as defendants do here, 
under a title, which originated prior to 
the contract of sale. But he was a 
mortgagee and, as was pointed out in 
Tasker v. Small (6), he would not be bound 
to surrender the property on that contract 
being enforced or until he was redeemed, 
which might never happen, and he had 
no concern with the adjudication between 


» 18 M. L. J. 288. 
(5) 8 Ind. Cas. 1087; 35 M. 39; (1910) M. W. N. 
827; 9 M. L. T. 467. 
3 My. & Cr, 63; 6 Sim. 625; 5 L. J. Ch. 
848; 45 R. R. 212 
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the plaintiff and the mortgagor on the 
question, which would be entitled to redeem 
him. So also in Narasinga Row v. Rangasamz 
Thevan (7). referred to by my learned 
brother, the third persons in question were 


-sued as tenants, who sould be ousted from 


possession only when their tenancy expired, 
and who had no direct interest in the 
decision of the suit for specific performance. 
In the case before us the plaintiffs’ claim 
to possession against the stranger defendants 
is not contingent on anything except the 
enforceability of the sontract of sale, 
For, when that is declared, the former’s 
right to possession will arise immediately, 
not the less because it can be made 
effective only by the legal method, a 
partition to which 1 to 5 defendants are 
parties and which Ist defendant could at 
any time have demanded- 

Reference postponed to the plaintallegations 
regarding the partition, which has actually 
been made, the foregoing entails that 2nd 
to 5th defendants’ title, though prior to 
the contract and known to plaintiffs, might 
have been displaced by Ist defendant; and 
then reference to section 27 (c) of the 
Specific Relief Act affords an answer to 2nd 
to 5th defendants’ objection. That this clause 
applies to contracts for the sale of the 
unascertained share of a joint tenant 
appears from the second: illustration toit. 
The illustration is no doubt the case of a 
vendor, who might have displaced his 
joint tenant’s title but for his death, not, 
as here, of one who has evaded his duty 
to displace it. That may be because the 
two English cases referred to. at page 
1081, Dart on Vendors and Purchasers, 
7th edition, Volume II, as authority for the 
doctrine, deal only with its application toa 
surviving joint tenant. But it is stated 
by the learned author, as itis inthe Ast, 
without qualification; and it must, therefore, 
be applied to the case before us, 

It is not the lessapplicable, because the 
plaint contains an admission thata suit for 
a partition, brought by Ist defendant against 
2nd to 5th defendants, was in progress when 
the contract to sell was made. For, if that 
suit was contested honestly, 2nd to th 


(7) 35 Ind, Cas. 871; (1916) 2 M. W. N.191; 41, 
W. 897. 
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defendants can claim at most that plaintiffs’ 
right under their contract is restricted to 
receiving whatever they are entitled to from 
the property awarded to lst defendant under 
the decree, which has been passed. Plaintiffs, 
however, allege (it must be assumed for 
the present purpose, truly) that the suit 
was not contested honestly and that the 
compromise decree, in which it ended and 
which awarded to Ist defendant a large 
proportion of hisshare in cash and a small 
proportion in land, was intended to defraud 
them and to defeat their rights under 
their contract, of which 2nd and Sth 


defendants had known throughout. They, 
therefore, contend in ascordance with 
Fateh Chand v. Narsingh Das (8) that 


the partition under that decree should 
not prejudice them and that a fresh parti- 
tion should be made. These allegations 
afford additional ground for the application 
of section 27 (e), since they justify reference 
in support of it to Mokund Lall v. Ohotay Dall 
(9) which was apparently, though not 
statedly, decided under it. There the 
stranger defendant was held to be a proper 
party, because he had combined with the 
vendor to defeat the purchaser’s rights, 
and it cannot bea valid ground of distinc- 
tion that there the device employed was 
possession under a benam title, whilst here 
it is the use of frand affecting the fairness 
of the partition, by which the purchasers 
rights are to be worked ont. I, therefore, 
hold that in the circumstances stated there 
is no objection to a suit for specific perfurm- 
ance, partition and possession against all 
these defendants. 

. The second question above stated calls 
for decision, because plaintiffs’ contract was 
for the sale only of lst defendant’s share in 
certain specified items of property, not 
directly or in the alternative of his share, 
as it might be ascertained; and it may 
be mentioned that one part of the fraud 
imputed to defendants in connection with 
the partition above referred to is that 
they excluded all those items from Ist 
defendants’s share. Their present contention, 
however, is that, as laid down in Duvvur Subba 
Reddy v. Kakuturu Venkatarami Reddi (10), 


(8) 16 Ind. Cas, 988; 22 0. La, J. 388, 
(9) 10 0. 1061; 5 Ind. Dec. (x. s.) 709 
(10) 26 Ind. Cas, 983; 16 M. L. T. 370; 38 M, 1187, 
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“On the view that a co-parcener cannot 
alienate any specific property, no specific per- 
formance can be decreed” of a contract to 
alienate such property. This dictum was, 


however, obiter; and with all respest, I 
can accept it only on the assumption 
that the learned Judge concerned 


was referring to a decree, not only for 
specific performance proper by exeaution 
of a conveyance, but also for possession, 
the two cases cited by him dealing with 
claims only to the latter. It is true that 
an alienee of specified property does not 
as of right acquire any interest in if. But 
it is well settled, and it was held by the 
same learned Judge in Nanjaya Mudah v. 
Shanmuga Mudah (11) that his conveyance 
enables him to demand a partition of the fa- 
mily property and entitles him either to the 
specified property, if that can equitably be 
assigned to his vendor’s share, or to its 
equivalent from such other property as that 
share may include. The rights conferred by 
sach a document, though not necessarily 
those expressed in it, are not unsuabstantial: 
and there is no reason why the law should 
refuse to enforce the contract to transfer 
them by compelling the execution of a sale- 
deed in accordance with it. The plaint before ` 
us no doubt is defective in sofaras it asks 
for possession under the sale-deed to 
be.exeouted only of the specified properties. 
But Mr. Govindaraghava Iyer on behalf of 
plaintiffs has undertaken to make any 
necessary amendment, and his clients 
would probably have amended in the 
lower Courts, if they had been asked to 
do so. The proper form of prayer is that 
given in the statement of facts in Aiyyagari. 
Venkataramayya y. Aiyyagart Ramayya (12) 
and the plaint, amended in accordance with 
it, would, in myopinion, be open to no 
objection. 


| would, therefore, set aside the decrees 
of the lower Courts and remand the suit to 
the Subordinate Court with directions to 
restore it and 

l. To give plaintiffs a reasonable opportun- 
ity to amend as directed above. 

2. If such amendment is made, to dispose 
of the suit according to law. 


` (11) 22 Ind, Cas. 555; 15 M, L. T. 186; (1914) M. 
W. N. 356; 26 M. L. J. 576; 33 M. 654. 
(12) 25 M. 690. 
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3. If itis not made, to dismiss the suit so 
far as it relates to partition and possession 
and dispose of it so far as it relates to specific 
performance. In accordance with the fore- 
going I would dismiss the appeal against 
order and allow the memorandum of objec- 
tions, 

As, however, my learned brother differs, 
we refer to a Full Bench the questions 

l. Whether 2nd to 5th defendants are 
proper parties to the suit? 

2. Whether the relief of partition and 
possession can be claimed by plaintiffs in 
one suit as well as execution of a sale- 
deed? 


Sapasiva Atyar, J.—The facts have been 
set out in the judgment of my learned 
brother, which I had the advantage of study- 
ing before writing my own. 

I am unable to distinguish on principle 
the case of Tasker v. Small (6) from the 
present case in respect of the question 
whether in a suit for specific performance 
a claim for possession against persons other 
than the vendor could be joined. That 
case, Tasker v. Small (6), was recognised as 
good law in Bugata Appala Naidu y. Chengal- 
vala Jogiraju (1). The case of Bugata 
Appala Naidu v. Chengalvala Jogiraju (1) was 
followed in the recent judgment (dated 27th 
July 1916) in Narasinga Row v. Rangasami 
Thevan (7) decided by this Bench. I shall 
quote two sentences from our judgment in 
the last case: “The remaining argument is 
that the 3rd and the 4th defendants should 
not have been made parties, because the 
contract, fo which they were strangers, be- 
tween the plaintif and the Ist and 2nd 
defendants was for the sale of the land 
and did not include the giving of possession 


of it by the last mentioned.’ “In the 
absence of an agreement to give 
possession, there is nothing against our 


applying the principle enunciated in Bugatt 
Appala Naidu vy. Chengalvala Jogiraju (1) and 
holding that the 8rd and 4th defendants 
are not proper parties to the suit.” 


As regards the argument based on Order 
J, rule 3 of the Code of Civil Procedure, I 
do not think that the act or transaction 
which is the plaintiffs’ cause of action entitl- 
ing them to claim the relief of specific 
performance against the Ist defendant gives 
them alsothe right to the relief of partition 
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and separate possession of one-third share 
from the defendants Nos, 2 to 5. The trans- 
action which would entitle them to such 
relief against the defendants Nos. 2 to 5 had 
yet to come into existence, namely, the execution 
by the lst defendant (or on behalf of 
the lst defendant by the Court) of a proper 
conveyance of the Ist defendant’s one-third 
share, I entirely agree with the principles 
of law enunciated by Tyabji, J., in the 
case reported as Krishnammal v. Manandzar 
Sundararaja Aiyar (13). Though, where 
only the’ vendor and persons. claim- 
ing by title subsequent to the plaintiff's 
contract or persons whose title may be 
displaced by the vendor are joined as parties, 
the relief for the specific performance of a con- 
tract of sale can be supplemented by a prayer 
for possession, (such joinder being allowed 
for the sake of convenience and to prevent 
useless multiplicity of suits), I do not think 
that the plaintiffs could be allowed to join 
in the same suit a future cause of action for 
partition against third persons (which cause 
of action sould not vest in the plaintiffs 
till they get a conveyance from their vendor) 
along with the oxistidg cause of action 
against the contractor (promisor) to obtain 
the specific performance of the contract, 
namely, the execution of the conveyance. 
The “right to relief’ and “the same act or 
transaction or series of acts and transac- 
tions” mentioned in Order I, rule 3, must 
“exist” on the date of suit for the privilege 
granted by that section to be taken advantage 
of, whereas the right to relief of partition 
and possession had in this case to come into 
existence, even if all the plaint allegations 
were true. As Tyabji, J., puts it in Krishnam- 
mal v. Manandiar Sundararaja Atyar (18), 
“The affect of section 55 (1) (f) of the Trans- 
fer of Property Act, when read with section 
54of the same Act and with the Registration 
Act, is that in the absences of au express 
agreement to transfer possession, independ- 
ently of the registered conveyance, the 
purchaser (or to be accurate, the person 
agreeing to purchase) has no right to the 
possession of the property until the oon- 
yeyance is completed.” It follows a fortiorz 
that he has no right to sue strangers to 
the contract for partition and possession 


(13) 22 Ind. Cas. 912; 38 M. 698; 15 M. L. T. 103; 
(1914) M. W. N. 200; 1 In W. 147, 
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till he gets his conveyance. Such a suit 
for partition and possession against strangers 
would clearly be premature. 


` As regards the contention based on sec- 
tion 27, clause (c) of the Specific Relief 
Act, I think the phrase used in that section, 
namely, ‘ ‘might have been displaced by the 
defendant”, means “might have been displaced 
by the defendant according to his unilateral 
This, I think, is clear 
from the second illustration to that clause. 
In the present case, the Ist defendant 
could not by his own will and pleasure, 
without reference to the consent of the 
defendants Nos. 2 toʻ or without obtaining 


- a decree of Court (the Court having the 


power in a partition suit to allot properties 
according to its sense of justice and equity), 
have displaced the title of the defendants 
Nos 2 to 5 totheir undivided joint ownership 
and possession ‘in the plaint three items. 
Further section 27, clause (c), relates only 
to the right to the specifie performance of 
the contract against a third person claiming 
title and not to the question of the right 
to tring a suit for recovery of possession agaiuat 
the persons not parties to the contract. 
The second illustration to section 27, clause 
(c), (where it is said that C may enforce 
the contruct against B) only means, in my 
opinion, that B might be directed to convey 
As half share to O. If QO also claims 
partition and possession of that half in 
the same suit'and if B is in possession 
of the whole, the relief of partition and 
possession may also be granted (according 
to the practice of the Courts) in order 
to prevent multiplicity of suits as the 
possession of, no third purty has to be disturbed, 
It may be said thatin Bugata Appala Naidu 
v. Ohengalvala Jogiraju (1) and Narasinga 
Row .y. Rangásami Thevan (7), section 
27, clause (c) of the Specific Relief Act, 
was not referred to. But for the reasons 
set out by me above as to the scope of 
that clause, I do not consider it legitimate 
to distinguish those cases on that ground. 
I, therefore, agree with the learned Subordi- 
nate Judge that the plaintiffs ought to 
have amended the plaint by withdrawing 
the claim for partition and possession against 
the defendants Nos, 2 to 5 and by striking off 
the words in the plaint claiming partition 
and possession. They might, if so advised, 
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have asked for thé relief of possession as 
against the properties which fell to the 
lst defendant’s share in the partition 
desree already made as between the defend- 
ants but they must, in that case, abandon 
the contention that the decree in the 
partition suit was collusive and fraudulent. 


The next question is whether on the 
plaintiffs’ omission to amend as directed, 
the suit ought to have been dismissed 
wholly as the Subordinate Judge did. 
Order VII, rule 11, of the new Civil 
Procedure Code does not contain the clause 
(d) of section 54 of theold Civil Procedure 
Code, which provided that if the plaint 
is not amended within the time fixed by 
the Court, it should be rejected. I think 
that under those circumstances the Court itself 
(see Order VI, rules 16 and 17) ought to 
have exercised the power to strike out and 
amend all matters in the plaint which 
tend “to prejudice, embarrass or delay the 
fair trial of the suit” and “in such manner 
and on such terms as may be just.” In 
the present case, not only is the plaintiffs’ 
claim against the defendants Nos. 2 to 
5 premature, but they make allegations as 
to fraud, collusion, notice, the effect of the 
decree in anotber suit Original Suit No. 8 
of 1907 to which they were not parties and 
other matters (see paragraphs 3, 6, 7 
and 8 of the plaint), which have nothing 
to do with their personal right against the 
lst defendant, to get a conveyance from 
the lst defendant of the undivided one-third 
share which belonged to the Ist defendant 
on the date of the contract of sale The trial 
of those matters along with the matters 
which directly and legitimately arise out 
of the contract of sale (which contract does 
not contain any stipulation as to the 
giving of possession) would clearly lead to 
embarrassment and delay. The Subordinate 
Judge ought, however, not to have dismissed 
the suit wholly for the reasons already 
given by me, 


On the question whether the plaintiffs 
as purchasers of the undivided share of 
the lst defendant in some only cf the family 
properties are entitled to sue for specific 
performance, I agree with my learned 
brother for the reasons stated by him and 
I respectfully dissent from the view pro». 
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pounded in Duvvur Subba Reddy vy. Kakuturu 
Fenkatarami Reddi (10) on that point, 

In the result, 1 would, in modification 
of the lower Appellate Court’s order, 
remand the suit to the Subordinate Judge 
with directions to have the plaint amended 
by striking out the names of the defendants 
Nos. 2 to 5 and the prayers for partition and 
possession and by making any further 
consequential alterations (the amendments 
to be made either through the plaintiffs 
or by the Court itself) and to proceed 
with the trial of the suit as so amended, 
costs hitherto abiding. 





This sivil miscellaneous appeal and the 
memorandum of oross-objections put in 
by the lst and 2nd respondents came 
on for hearing before the Full Bench on 
the 29th and 30th November 1916. 

Mr. N. S. Rangasami Atyangar, for Mr. 
T, Narasimha Atyangar, for the Appellant.— 
The primary principle is that in a suit on 
a contract only parties to the contract 
are necessary parties and not others. My first 
point is that none but the parties to a 
contract In a suit to enforce specific per- 
formance of a contract to sell land are 
necessary parties, A prayer for possession 
aud partition is in some cases added ina 
suit to enforce specific performance and 
thus parties in possession are necessary 
parties to sucha suit. It would be -absurd 
to extend that rule to cases of this kind. In 
the present oase, the parties added are other 
members of a joint Hindu family to which 
the vendor belonged. Until he establishes 
his right to a conveyance he has no right at 
all against the-party in possession, 

A cause of action for enforcing specific 
performance is different from a cause of 
‘aotion for possession. The right toa relief 
for possession arises only on the execution of 
a conveyance, The two causes of action are 
distinct and different. The English cases of 
Tasker v. Small (6), Fry on Specific Per- 
formance, De Hoghton v. Money (14), 
Ohadwick v. Maden (15), West Midland 


(14) (1867) 2 Ch.164 15 L. T. 403; 15 W. R. 214. 
(15) (1851) 9 Hare 188; 21 L. J. Ch. 876; 65 B. R. 
469; 89 R. R. 391. 
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Railway Company v. Nixon (46) . and 
Howard v. Miller (17) clearly support my 
View. 

A right under a contract of edie ‘ig 
quite distinct from a right to possession 
which arises immediately on the execution of 
a conveyance. 

Messrs. L. A. Govindaraghava Aiyar and 
K.N. Kumaraswame Atyar, for the Respond- 
ents.—The new Code of Civil Procedure 
has altered the law on the point. Under the 
present Code of Civil Procedure such joinder 
of parties is not illegal. The use of the 
words “where if separate suits were brought 
against such persons, any common question of 
law or fact would arise”, in rule 3 of Order 
I, has entirely altered the law on the point. 
Under the old Code the words were” “in 
respect of the same matter” and these were 
replaced by the words “by the same act or 
series or acts or transactions.” This alteration 
is taken from rule l of Order XVI of the 
Rules of the Supreme Court. In England 
also the rule as to joindor of causes of action 
was amended, but the rule as to joinder of 
parties remained the same. 


Even in England exeeptions to the 
rule that none but parties to the contract are 
necessary parties to a suit for enforcing 
Specific performance, are recognised, for 
instance, Bishop of Winchester y, Mid-Hants 
Railway Company (18). 


In a suitfor enforsing specific perform- 
ance of a contract to sell lands, when the 
vendor refuses to convey it cannot be said 
that a right to sue for possession does not 
arise at the same time and this is covered by 
rule 3, 


Lakshmi Venkayyamma v, Venkatanarasimha 
(19),. Madan Mohan Singh v. Gaja Prosad 
Singh (2) are in point. 

Section 27 of the Specific Relief Act 


(16) (1863) 1 H. & M. 176; 71 E. R. 77; 186 R. R. 


(17) (1915) A. O. 315 at p. 318; 84 L. J. P. O. 49. ` 
(18) (1868) 5 Eq. 17; 87 L. J. Oh. 64; 17 D. T. 


161; 16 W. R. 72. 


(19) 34 Ind Cas. 921; 200, W. N. 1054; 14 A. L. 
J. 797; 31 M. L. J. 68; (1916) 2 M. W. N. 23; 20 M. 
L. T. 187; 4 L. W. 58; 18 Bom, L. R. 651; 89 M. 509; . 
24 C. L. J. 279. 5 
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is not inapplicable to a case of this kind. 
That section is not merely confined to other 
persons joining in the execution of a sale- 
deed. 

Mr. N.S. Rangasami <Atyangar in reply.— 
The provisions of the Code of Civil Procedure 
as to joinder of parties do not apply to cases 
of . enforcing specific performance of a 
contract to sell. 


OPINIONS. 


Watts, C. J.—As regards tbe second 
question my answer is that, in a suit for 
specific performance of a contract by 
a member of an undivided. Hindu family 
to sell bis share, it is not permissible to 
join the other members of, the family as 
defendants merely with a view to obtaining 
partition and possession of` the alleged 
vendor’s share as against them. It may, 
I think, be taken as the settled and 
salutary practice of this and other Courts 
in India, where parties properly sued for 
specific performance of a contract for sale 
of land are in possession of the land, to 
allow a prayer for possession to be added 
to the prayer for specific performance, 
thereby obviating the necessity for filing 
a fresh suit for possession to which there 
sould be no defence. Bugata Appala Naidu 
y. Ohengalvala Jogiraju (1). It is, however, 
in my opinion quite a different thing to 
allow a stranger to make the members of 
a joint Hindu family defendants ina suit 
for a partition, until he has established his 
right to sue for partifion by obtaining a 
transfer from one of the members of the 
family. 

The other members of the family were 
no parties to the alleged contract and, 
therefore, were not proper parties to the 
snit in so far as it is a suit for specific 
performance, and it would, in my opinion, 
be a distinct hardship to them to force 
"them to defend a suit for partition which 
would not lie if the plaintiff failed to 
prove his contract. Partition suits often 
involve a great variety of complicated ques- 
tions and it would not be satisfactory to 
deal with such a suit as a mere appendage 
to a ‘suit for specific performance of a 
contrast by a co-sharer to sell his share. 
The rule in- Pasker vy. Small (6) is not merely 
‘tachnival but well founded in principle. In 
° De Hoghton v. Money (14) Turner, L, Jy 
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observed: “Here again his case is met by 
Tasker v. Small (6), in which case it was dis- 
tinctly laid down that a purchaser cannot, 
before his contract is carried into effect, 
enforce against strangers to the contract 
equities attaching to the property, a rule 
which, as it seems to me, is well found- 
ed in principle, for if it were otherwise, 
this Court might be called upon to ad- 
judicate upon questions which might never 
arise, as it might appear that the contract 
either oaght not to be, or could not 
be performed.” Other cases in which 
the same rule was applied are Wood 
v. White (20), Chadwick v. Maden (15) 
and West Midland Railway Co. v. Nizon (16). 
We have not been referred to any authority 
to show that these authorities are no 
longer applicable. under the existing rules 
of procedure, or in support of the proposition 
that it is permissible to bring suits against 
persons against whom there is no cause of 
action at the date of snit. On the other hand 
the judgment of Lord Parker in Howard 
y. Miller (17) seems to be in accordance with 
the view I have taken. 


As regards Bishop of Wenchester vy. Mid- 
Hants Railway Oompany (18), which was cited 
before us, that was a suit by an unpaid vendor 
to obtain specific performance by payment 
and to enforce his vendor’s lien by obtain» 
ing possession of the property and by 
sale, if necessary, and for a Receiver, and it 
was held that the London and South 
Western Railway who werein possession 
as lessees from the defendants were pro- 
perly joined, as their possession would be 
affected by the decree sought for. In that 
case, the plaintiff claimed as on the date 
of suit to be entitled to recover possession 
both against his vendees and their lessees 
by reason of his vendor’s lien. They were 
necessary parties to the suit only in so far 
as it included a claim to enforce the lien, 
a necessity which is clearly explained by 
Lord Romilly in Attorney-General y. Bitting- 
bourne and Sheerness Railway Oompany (21). 


(20) (1839) 4 My. & Or. 460; 2 Keen 664: 7 L.J, 
Ch. (N. 8.) 208; 8 L. J. Ch. (n. 8.) 209; 3 Jur. 117; 
4l i eee st R. R. 152. 

21) (1866).1 Eq. 636; 35 L. J. Ch. 818; 14 L. T. 92; 
14 W. R, 4H, i 
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As to section 27 of the Specific Relief 
Act, that section merely provides against 
what persons’ contracts may be specifically 
enforced. They include mot only (a) the 
parties to the contract and (b) parties claim- 
ing under them by title subsequent other 
than transferees for value and without 
notice, but also (c) “any person claiming 
under a title which though prior to the 
contract and known to the plaintiff might 
have been displaced by the defendant, As 
an illustration of specific performance being 
enforced in this way against a person 
claiming under a title prior to the contract, 
we are given the case of two joint tenants 
each of whom owns an undivided moiety which 
hemay alienate during his lifetime bat which 
in default of alienation devolves on the 
survivor. All that the illustration shows is 
that, if one of the joint tenants contracts, 
ss he is entitled to do, to sell his share and 
dies before performing his contract, specific 
performance of that contract may be enforced 
against the othér joint tenant. The section 
and the illustration, in my opinion, have no 
bearing on the question before us, which 13 
whether persons who are strangers to the 
contract and against whom it cannot be 
specifically enforced can be properly joined 
as defendants and partition claimed against 
them as co-parceners of the vendor, 

As regards the first question, ÍI agree with 
the opinion of Srinivasa Aiyangar, J., which 
T have had the advantage ofreading. 

ABDUR RAHIM, J.—The questions referred 
depend, in my opinion, for their answer on 
the provisions of Order I of the Civil 
Procedure Code, and section 27 of the 
Specific Relief Act. Rule 3 of Order I, Civil 
Procedure Code, which is directly applicable 
is in these words: “All persons may be 
joined as defendants against whom any 
right to relief in respect of or arising out 
of the same act or transaction or series 
of acts or transactions is alleged to exist, 
whether jointly, severally or in the al- 
ternative, where if separate suits was bronght 
against such persons any common question 
of law or fact would arise.” 

Rule 1 relates to the joinder of plaintiffs 
' andi is in identically the same words asrule 3 
with ‘plaintiffs’ substituted for ‘défendants’ 
and with the, necessary alterations to, suit the 
case of plaintiffs, Comparing them with the 
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corresponding provisions of the Code 
of 1882, it is clear that the Legislature 
by replacing the words ‘in respect of the 
same matter’ of the old Code with the 
words “in respect of or arising out of 
the same actor transaction or series of acts 
followed by the qualifying 
proviso— where if separate suits were 
brought against such persons any common 
question of law or fact would arise”— has 
materially widened the scope of the rules 
relating to joinder of parties. This is evident 
both from the more comprehensive nature of 
the language of the new rules and the 
history of the legislation on the subject. 

The new words are taken from rule 1, 
Order XVI, of the Rules of the Supreme 
Court of 1896 where they were introduced 
because of the decision of the House of 
Lords in Smurthwatte v. Hannay (22) 
holding, in reversal of the judgments of 
Esher, M. R. and Kay, L. dJ., in the Court 
of Appeal, that the rule related only to 
joinder of parties in respect of the same 


cause of action and not to joinder of 
causes oof action. This was exactly 
section 26 of the Indian Code of 1859, 


which contained the very words “ in respect 
of the same cause of action.” The amended 
rule lof the Supreme Court Rules of 1896 
was evidently intended to carry out the 
view expressed by Lord Esher, M. R. 
thatif ina case like Smurthwaite v. Hannay 
(22), where “the different causes: of action 
and claims all arise out of the same transac. 
tion” more than one plaintifi was not allowed 
to join, it would be lamentable waste of 
time and money, In fact the English Rule 
Committee and following them, the Indian 
Legislature, went further in permitting such 
joinder, not, merely with respect to right ta 
relief arising out of the same transaction bat 
a, series of transactions, 


In England’ while rule I was amended, rule 
4 which dealt with the questtom of joinder of 
defendants was allowed to remain as it was 
before 1896. Nevertheless the Court of 
Appeal in Compania Sansinena y, Houlder 
(23), holding that the alteration of rule 1 


(22) (1894) A. ©. 494; 63 L. J. Q. B. a R, 299; 
YLL. T. 157; 43 W. R. 118; 7 Asp. M. O. 

(23) (1910% 2 K. B. 354; 79 L, J. K. 2. 1094; 103 
T- T, 333, 


Mt 
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made it ‘clear that Order XVI did not 
deal solely with joinder of parties and that 
rule 4 must be interpreted in the light of rule 
1, laid down that the power to join several 
defendants in the same action extended to 
cases where the subject-matter of complaint 
as ‘against the several defendants is sub- 
‘stantially the same although the causes 
of. action against them respectively are, 
technically, different in form, and the several 
liabilities alleged against them respectively 
are to some extent based on different grounds. 
The Indian Legislature, however, provided 
‘against all difficulties of interpretation by 
enacting rule 3 in the same words as rule l. 
. By section 28 of the old Code the right to 
relief was required to be ‘in respect of the 
same matter,’ under rule 3 it is sufficient if 
‘such right exists ‘in respect of or arises out of 
the same transaction or series of transactions’ 
subject only to the condition that there be 
any common question -of law or fact to be 
desided. It does not matter whether there 
are more than one and technically different 
causes of action [Compania Sansinena 
v.' Houlder (23)] or the liabilities of the 
several defendants are different, rule 4 (b); 
nor ‘is it necessary that every defend- 
antt should be interested in all the reliefs 
‘Claimed in the suit (rule 5). 


a But it is argued that these rules do not 
affect the question whether to a suit fer 
‘specific performance strangers to a contract 
‘may be joined as defendants and it is contend- 
ced. that it Ig governed by the rule laid down 
by Lord Cottenham in Tasker v. Small (6). 


.. It is perfectly clear, however, that even in 
England where the general rule still is that 
the parties to the contract are the necessary 
and. sufficient’ parties to the action as held 
ini Tasker v. Small .(6), there are many real 
or apparent exceptions to this rule which 

after all rule of convenience and good 
sense. ‘(See Fry’s Specific Performance, section 
176 and section 192). Some of the exceptions 
were, recognised under the former prastice 
of the. Court of Chancery itself, while the 
Rules of the Supreme Court have largely 
enlarged the powers of the Court in joining 
any party. whose presence may be neces- 
sary (see Halsbury’s Laws of England, 
“ Volume 27, notes .to section 141, page 79, 
“ and Fry, section 192). It has thus heen 
held in England that fersons olaiming 
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adversely might be made defendants, a 
person who by virtue of an antecedent contract 
with the vendor claimed an interest in the 
purchase-money was a proper party to a suit 
for specific performanee, in the case of pur- 
chases from a voluntary settlor when the 
contract was sought to be enforced by a pur- 
chaser not only the vendor but the trustees 
of the settlement and the persons beneficially 
interested under it were properly madè 
defendants, and in some cases where a 
portion of the relief claimed might affect 
the person in actual possession of the 
property that person may properly be made 
a party to an action for specific performance 
of the contract (see the summary of 
eases in Fry, sections 175, 180, 181, 185, 187, 
188, 189, 192, and 210, and 27 Hals- 
bury’s Laws of England, section 141 and 
notes thereto). Bishop of Winchester v. 
Mid-Hants Railway Company (18), was a 
case of the last class where Stuart, V. C., 
held: “Ordinarily a person not being a 
party to the sontract onght not to be 
brought before the Court. But it is other- 
wise where possession | is sought by the 
bill, and the person in possession will he 
affected by the decree,” 

That in a suit to enforce specific per- 
formance of a contract for the sale of 
immoveable property possession can also 
be asked for and obtained as against the 
vendor is well established by the rulings 
of this Court as well as of the other 
Indian High Courts. See Bugata Appala 
Naidu v. Chengalvala Jugiraju (1), where 
the learned Chief Justice and Seshagiri 
Aiyar, J., say: “It is the practice in this 
and other Courts to allow a claim for 
possession to be included in a claim for 
specific performance of a contract for the 
sale of immoveable property and we are 
not prepared to question it.” And it. was 
not argued before us that as against the 
vendor himself partition conld not be obtain- 
ed in such a suit although delivery of posses- 
sion might be, at any rate any such’ dis- 
tinction would bealtogether untenable. That ^ 
a buyer of a Hindu sco-parcener’s share 
cannot ask for joint possession but only for . 
partition cannot surely make hie position 
any worse, 

The real ground on which objection to the 
joinder in this case of defendants Nos, 2 to 
5, who are the oco-parceners of the Ist 


Vol. XL] INDIAN 
RANGAYYA REDDY v, SUBRAMANYA AIYAR, 


deferdant who contracted to sell his share 
in certain items of the family property to 
the plaintiff, is based is that the right to 
partition does not arise until after the con- 
veyance has been executed under the decree 
of the Court. This objestion, it may be 
pointed out, primarily raises the question as 
to. what reliefs can be obtained aloug with 
specific performance and relates to the joinder 
of defendants only. inferentially. I do not 
see why we must say. that the right to ask 
both for specific performance and for posses- 
sion did not arise at the time when the 
vendor refused to carry outthe bargain and 
give the vendee possession of the property. 

I may observe, however, that it does not 
follow that because in a suit for specific 
performance the plaintiff does not ask for 
delivery of possession, Order II, rule 2, of 
the Code of Civil Prosedure would be a har 
to a future suit for possession. For ordinarily 
the vendor is either not interested in denying 
or cannot deny the plaintiff’s right to obtain 
delivery of possession of the property if the 
latter has aright to enforee the contract 
and the question, therefore, of the purchaser’s 
right to possession is seldom raised at a 
time when the very contract of sale or the 
plaintiff's right to enforce it is still in dis- 
pute. i 

That by virtue of section 54, Transfer of 
Property Act, no interest in immoveable 
property is created by the contract of sale 
itself does not at all-affect the question. It 
is sufficient for the plaintiff to say that by 
the contract he obtained the right to acquire 
the property with the aid of the Court, the 
execution of a registered instrument and 
delivery of possession being the means by 
which the right is to be enforced. The 
decision’ of the Privy Council in Lakshmi 
Venkayyamma v. Venkatanarasimha (19) is 
based on this principle. I think it would- 
be unreasonable to hold that the right to 
possession does not arise out of the contract 
so as to be covered by the words of rule 3 
[see Madan Mohan Singh v. Gaja Prosad 
Sing? (2) ], 

Nor can it make any difference that the 
right to one relief, that is, possession, is 
contingent on the plaintiff establishing hia 
right to another relief, namely, execution of 
a proper conveyance by the defendant. There 
are many other examples of such suits: 
é.g., suits for establishing right to and to 


OASES., 439 


recover immoveable property and for mesne 
profits, for setting aside alienation on ground 
of fraud or undue influence and other cases 
of that description. 

Iam also of opinion that section 27, clause 
(c), of the Spesific Relief Act applies as 
illustrated by the two examples appended 
to it, especially the second case which is as 
follows: “A and Bare joint tenants of land, 
his undivided moiety of which either may be 
alien in his lifetime, but which, subject to 
that right, devolves on the survivor. A con- 
tracts to sell his moiety to C, and dies. C 
may enforce specific performance of the con- 
tract against B.” This illustration, which 
is undoubtedly covered by the terms of the 
section, is substantially the present case and 
shows that a purchaser from a co-parcener 
can enforce specific performance of his con- 
tract against the other co-parceners. That 
being so, the only question is whether the 
joinder of prayer for possession or partition is 
permissible, and I have already tried to show 
that it is, 

As for the suggestion that the joinder 
of parties other than the vendor as son- 
templated by section 27 is for the purpose 
of compelling them to join in the conveyance, 
it is not necessary to express any opinion 
upon it on this reference. All that I wish 
to say on that point, as if is raised in 
Sadasiva Aiyar, J.s judgment, is that in 
some cases it may be necessary to order 
persons other than the vendor to join in the 
execution of the deed of sale. And that, 1 
may observe, was the kind of question that 
was really mooted in Tasker v. Small (6) 
and the other English destsions of that 
category. In Howard v. Miller (17) also, all 
that was decided was that no decree for 
specific performance could be given against 
a person who was nota party to the agree- 
ment. Anyhow, I fail to see that because 
defendants Nos. 2 to 5 might or might not be 
asked to join in the conveyance, it follows 
in any way that partition might not be 
obtained as against them in the same suit, 

It is obvious that to require the purchaser 
first to enforee specific performance of the con- 
tract of sale and after he has obtained a decree 
to that effect, to institute a separate suit for 
partition, would be a wholly unnecessary 
multiplication of suits resulting in a mere 
waste of time and money. In some cases 
where, for instance, a co-parcener or tenant. 
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‘in-common who had been excluded from his 
‘share sold toa bona fide purchaser shortly 
chefore the lapse of the period of limitation, 
the purchaser might lose the whole bargain 
through no fault of his ewn. As, in my 
opinion, the terms of Order I of the Code 
of Civil Procedure and section 27 of the 
Specific Relief Act, negative such a narrow 
construction and there is nothing in reason 
or. principle to warrant if, I would answer 
both the questions in the affirmative. There 
is no decision exactly in point, but in so far 
as tha cases in Bugala Appalz v. Chengal- 
vala Jagiraju (1) and Narasinga Row v. 
Rangasami Thevan (7) may be regarded as 
laying down any general rule that in a suit for 
specific performance, a person in possession 
other than the vendor cannot be joined as 
a defendant, I should hold with the greatest 
deference to the learned Judges concerned in 
those decisions, that such a general proposi- 
tion. is not sustainable. It is mainly based 
on the observations of Lord Cottenham in 
Tasker v. Small (6), without sufficient regard 
being had -to the subsequent relaxations of 
the old rule in later decisions of the English 
Courts and the changes effected in the rnles 
of the Supreme Court of England. 


If the Court thinks that the claims against 
several defendants should be separately tried 
in any cases covered by rules 3, 4 and 5 of 
Order I on grounds of convenience, it has 
ample power to order separate trials and it 
is the obvious intention of the Legislature, as 


is to be collected from the provisions of Order. 
T, that subject to this power, all claims arising ` 


out of the same transaction or series of 
transactions shall be tried together if they 
are so connected as to give rise to any com- 
mon question of fact or law. | 


It may be pointed out that in this particular 
case the further allegations that the Ist 
defendant. fraudulently compromised the pre- 
vious suit for partition instituted by his 
co-parceners (defendants Nos. 2 to 5)in order 
to deprive the plaintiffs of the fruits of. their 
purchase and that the defendants Nos. 2 to 5 
have been acting incollusion with him with 
knowledge of the contract of sale, make 
defendants Nos. 2 to -5 necessary parties 
tn the action. 

. For these reasons, I agree with the con- 


clusion of Oldfield, J, 
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Srinivasa AIYANGAR, J.—As I agree general- 
ly with the judgment of Sadasiva ' Aiyar, 
J., I do not'propose to discuss the ques- 
tion at length. The answer to the ques- 
tions referred to us appears to me to depend 
upon well settled principles. To a suit for 
specific performance of a contract the par- 
ties to the contract or their representatives 
are necessary parties, others bound to 
perform it are proper parties, and no others 
can be made parties, Howard v. Miller (17). 
Section 27 of the Specific Relief Act 
specifies the persons against whom contracts 
can be specifically enforced. As a part 
of this rule all persons who may be 
affected by the enforcement of the rights 
of the plaintiff arising out of the contract 
may properly be made parties; as for 
example in Bishop of Wainchesier v. Mid- 
Hants Railway Oo: (18), which was a vendor’s 
suit for specific performance, where the 
plaintiff sought relief by way of declara- 
tion of lien for unpaid purchase-money 
and enforcement of that lien by the 
appointment of a Receiver and injunction, 
the purchaser’s lessees were held- proper 
parties. It is also settled that in a snit 
by the buyer for specific performance 
of a contract of sale of immoveable pro- 
perty, the plaintiff is entitled not merely 
to call for a conveyance from the vendor, 
but also seek possession of the property 


from the vendor, by compelling him to 
perform all his obligations under the 
contract of -sale, namely, to give the 


buyer such possession of the property as -its 
nature admits, Ordinarily and in the 
absence of. a contract to the contrary, the 
buyer would be entitled to possession at the 
time fixed for completion of the sale 
and if he accepts the title and offers to 
pay the purchase money, he would be entitled 
both to call for a conveyance and to posses- 
sion of the property from the vendor; and in 
a suit for specific performance the buyer may 
‘be entitled to damages in addition to specific 
performance for the failure of the vendor to 
give possession at the time agreed [see 
illustration of the third paragraph in 
section 19 of the Specific Relief Act. 
Royal Bristol Permanent Building Society 
v. Bomash (24)]. This right of the buyer, 


P (24) (1887) 35 Ch. D, 390; 56 D, J: Ch. 840; 57 I. 
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I apprehend, is a right in personam 
against the vendor and arises out of the 
contract for sale and is different from the 
title or the right of property which the 
purchaser obtains on the execution of the 
conveyance, which enables him to sue in 
ejectment all persons in possession including 
his own vendor. If this is the correct view, 
the fact that a buyer when suing for specific 
performance of a contract of sale does not seek 
recovery of possession would not prevent 
him from seeking that relief on his title 
which gives him another cause of action, 
My only doubt is whether the obligation 
under the contract of sale to give posses- 
sion is one which is capable of being 
specifically enforced, and whether the 
proper relief is not damages for breach 
of the contract to give possession till 


execution of the conveyance, after which . 


date the purchaser would be entitled to 
mesne profits from the person in possession, 
whether such person is the vendor or a 
stranger without title. Whether a suit for 
possession based on the obligation under 
the contract of sale can be brought against 
a subsequent purchaser with notice of the 
contract who has obtained possession as 
such purchaser need not be considered 
now. In Fateh Chand v. Narasingh Das (8) 
it was held and in Gofur v, Bhikaji (25) it 
was assumed that it can be. 

' In the present suit the contract of sale 
was to sell the Ist defendant’s share in 
certain items of immoveable property, which 
formed part of the co-parcenary property 
belonging in common to himself and the 
other defendants in the case. It is now 
settled so far as this Court is concerned 
that this contract, even if completed 
by a conveyance, would not entitle the 
plaintiff to joint possession with the other 
co parceners—that in fact he is not en- 
titled to any sort of possession—but that 
his purchase, if completed, would enable 
him to bring a suit for partition in which, 
if ihe Court making a division considera 
it fairy having due regard to the rights 
of other co-parceners to allot the pro- 
perty sold to the vendor, the vendee 
standing in his shoes may obtain that 
property. It is obvious that the lst defend- 
ant, the vendor, was under no obligation to 


(25) 26 B. 159; 3Bom. L, R. 596, 
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place the plaintiff in joint possession of any. 
family property and no other person, even. if 
bound to perform the obligation of the 
contrast, can be under that obligation. 

It was said that in the case of a 
contract to sell his share of the joint 
family property by a member of the co- 
pareenary, there is a contractual obligation 
on his part to divide himself off from 
the other members and place the vendee 
in possession of the property which may 
be allotted in a fair partition. Without an 
express stipulation in the contract, I am 
unable to imply any such obligation from the 
provisions of the Transfer cf Property Act or 
any other law governing the relation of vendor 
and vendee. Even in the case of tenants-in- 
common, where one tenant-in-common sells 
his share in specific items there appears to 
be no such obligation (see Freeman on 
Co-Tenaucy, section 199, at page,329). 

The right to sue for partition does not 
arise till after the legal title is transfer- 
red and when the suit was instituted in 
the present ease there was no right to 
sue for partition at all. This sconelusion, 
apart from any question of joinder of 
parties or causes of action, which can only: 
arise if there is a right to relief against 
one or more at the time of the institution 
of the suit, is enough to answer the second 
question in the negative [see De Hoghton 
v. Money (14), especially the observations 
at page 170 of the report |. 


The first question stands on a different 
footing; and an answer to that wonld 
depend on, whether defendants Nos. 2 to 
5 are subsequent transferees of the pro- 
perty agreed to be sold to the plaintiff, 
The compromise in the previons litigation, ` 
which is challenged in the present suit 
as a fraud on -the rights of the plaintiff 
under his contract of sale, does not in 
terms purport to be a transfer of the Ist 
defendant’s share of the property agreed 
ta be sold to the plaintiff; he as a member 
of a Mitakshara joint Hindu family had 
no definite share in any particular item 
of the family property. In fact what 
defendants Nos. 2 to 5 say is that they 
have only converted their partial interest in 
the whole of the family properties into. a full 
interest in some of them, and that no 
agreement by the Ist defendant can affect 
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their prior rights in the family property. 
They in no way dispute the contract of 


the lst defendant with the plaintiff. It: 


is not said that the valne of the pro- 
perty allotted to the Ist defendant is less 
than the value of his share. 

But a partition involves the nelang of 
the interest of the other co-parceners in the 
properties allotted to one of them and though 
by virtue of their prior title defendants Nos. 
2 to 5 may be entitled to a release from 
the lst defendant of his interest 
properties, the subject of the present suit, 
if these. properties were allotted to them 
in a fair partition without being 
affected by the contract of sale which 
can only operate subject to their rights, 
yet if the partition is proved to be a 
fraudulent design to defeat the rights of 
the plaintiff under his contract of sale, 
by the .lstdefendant giving up the chance 
of the suit properties or a share in them 
being. allotted to bim in a fair division, I 
think that defendants Nos. 2 to 5 in such 
a case may fairly be treated as subsequent 
transferees with notice. In Fateh Chand v. 
Narsingh Das (&), which is perhaps the 
nearest to the present case, under the 
form of a compromise one of the defendants 
got a transfer for money of whatever 
interest the other defendant had in the 
property agreed .to be sold. It was held 
that be was a.subsequent transferee. The 
difference between that case and this: is 
obvious; but that, I think, makes no differ- 
ence in principle. The answer to the lat 
question must, therefore, be in the affirmative. 

In the view I have taken, there is only one 
cause of action, namely, that for specific per- 
formance in this sase, the other cause of 
action, v2z., for partition not having accrued 
on the date of the suit. If there was an 
existing eanse of action for partition on 
the date of the suit, the question whether 
thè two causes of action, one for specific 
performance and the other for partition 
and possession, can he joined in one suit, 
would depend not only on the provisions 
of Order J, rules 3 and 5, which primarily 
regulate iha" ‘joinder of parties but also 
of Order II, roles 3 and 4, which provide 
for joinder of causes of ation: 

Reference answered in the negative. 
VRB 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 2603 
or 1915. 

April 2, 1915. 
Present:—Mr. Justice Fletcher and 
Mr, Justice Smither. 
BYMEKESH CHAKRABARTTY—~ 
PLAINTIFE—-—ÀPPELLANT 
versus 
JAGADISWAR ROY AND OTHERS— 


DeFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), s. 18—Tenant, status of 
— Decree in favour of stranger, admissibility of. 

A decree (whether obtained by the plaintiff’s pre. 
decessor or a stranger), in which it was found that 
the defendants-tenants had a holding in a certain 
estate.on a certain rental, is admissible under section 
13 of the Indian Evidence Act for the purpose of 
showing that the defendants held a holdingin that 
estate on that rental. [p. 433, cols. 1 & 2.] 


Appeal against the deares of the Sub- 
Judge, Jessore, dated the 12th August 1915, 
affirming that of the Munsif, Jessore, dated 
the 14th December 1914, 

FACTS material to the report will appear 
from the following extracts from the judg- 
ment of the lower Appellate Conrt:— 

“This appeal arises out of a suit for rent 
from 1313 to 1316. For the first three years the 
plaintiff has claimed brd of the alleged entire 
jama and for 1316 he has claimed the entire 
rent, on the allegation that on partition of 
the present estate the entire mauza to which 


the jama in suit appertains fell to the 
plaintiff’s share. 
The defendants inter alia denied the 


relationship of landlord and tenant and 
contended that they held no lands of Mudafat, 
Ambika Dasi stated in the plaint. 

The learned Munsif dismissed the suit 
and the plaintiff appealed but the defendants 
did not appear in this Court thongh they 
were served with notices. 

The only question for trial is Sethe the 
relationship of landlord and tenant has been 
established between the parties? 


FINDING.—To prove the claim the plaint- 
iff tendered a rent-decree alleged to have 
been obtained by one co-sharer Jogendra 
Nath Rai and a cheque book and he examin- 
ed two witnesses. Thelearned Munsif held 
that the co sharer’s decree was not admissible 
in evidence. 


In my opinion it could be admissible in 
evidence, provided the plaintiff conld proye 
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that the decree-holder was his oo-sharer. 
There is no-evidence to show that the said 
decree-holder was ever co-sharer of the plaint- 
iff. There being no evidenceto connect the 
link, the plaintiff cannot avail of the decree. 

* * *® From the evidence in the case I find 
that the claim could not be proved and the 
suit was rightly dismissed. Ordered thati the 
appeal be dismissed ex parte.” 

Babus Surendra Madhab Mallik and Satis 
Ohandra Bose, for the Appellant. 


JUDGMENT. 

FLETCHER, J.—This is an appeal by the 
plaintiff hoe a desision of the learned Sub- 
ordinate Judge of Jessore, dated the 12th 
August 1915, affirming a decision of the 
Munsif of the . same place. The plaintiff 
brought the suit fo recover rent for the years 
1313 to 1816 B. S. He sued as a 5-annas 4- 
pies co-sharer and he alleged that the defend- 
ants had a holding of which the rent was Rs. 17. 
The estate in which the plaintiff was a co- 
sharer bore tauzi No. 250 of the Jessore 
Collectorate. The plaintiff is a person who has 
purchased this share in the month cf Septem- 


ber 1906. In support of his claim the plaintiff 


gave in evidence a decree obtained by another 
co-shareralso of a 5«annas 4-pies share in which 
it was found that the defendants had a holding 
in the estate of which the Tauzi number was 
950 of the Jessore Collectorate, and that the 
rent of that holding was Rs. 17 per annum. 


Tt is quite clear that to prove these facts the 


decree in the other suit was a relevant docu- 
ment. There cannot be any doubt about it 
whether the decree was by a predecessor of the 
plaintiff or by a stranger, under the provisions 
of the Indian Evidence Act that decree is 
admissible and, no doubt, it is an important 
document. The learned Judge in the prim- 
ary Court thought that the decree was not 
admissible at all. The learned Judge in 


the lower Appellate Court held that, the 


decree could only be given in evidence if 
the plaintif could prove that the person 
who had obtained it was his co-sharer. 
What I understand the learned Judge meant 
is that the plaintiff had got to prove that 
Jogendra, #.e., the person who had ob- 
tained the decree and the present plaintiff 
-were co-sharers in the estate at one and 
‘the same time and that otherwise the docu- 
“ment would ‘not be admissible in evidence. 
“That, I do not agree, wás the proper view 
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at all. This document was obviously admis- 
sible under section 13 of the Indian Evidence 
Act for the purpose of showing that the. 
defendants held a holding in this estate Tau:7 
No. 250 and that the rent of tha tholding- 
was Rs. 17, The case must, therefore, go 
back to the lower Appellate Court to have the 
appeal re-heard after due attention being 
given to the decree obtained by Jogendra. 
Costs of this appeal and of the loser Appellate 
Court will abide the result of the re-hearing 
by the learned Subordinate Judge. 

SMITHER, J.—I agree that the decree is 
admissible in evidence and the case must, 
therefore, go back. 
Case sent back. 


ALLAHABAD HIGH COURT. 
Sreconp Crvit APPEAL No: 1559 or 1915, 
May 31, 1917. 

Present:—Mr. Justice Tudball and 

Mr. Justice Rafique 
` Malik AKBAR ALI KHAN—Pteainrire— ! 
APPELLANT 
VETSUS 
SHAH MUHAMMAD — DEFENDANT — 

RESPONDENT, 
denying licengor's 


License— Licensee title -— For- 


fetture. 

A. licensee in possession does not, like a tenant, by 
denying the title of the grantor of the lic ense, forfeit 
the license and become liable to immediate eject- 
ment, [p. 444, col. 2.] 

Dharam Kunwar v. Fakira, A. W. N. (1901) 157, 
followed, 


Second appeal against the Aasiainn of the 
District’ Judge, Shahjahanpur, dated the 4th 
September 1915. 


ORDER OF REFERENCE, 

“TupBALt, J.—The question which arises in 
the present case for decision is one which is 
covered by a decision of this Court. It 
clashes somewhat also with a more recent 
decision in very similar cireumstances which 
is to be found reported as Anand’ Sarup v. 
Chawwa (1). Under the circomstancees I think 


it admissible to refer the éase toa Bench of 
‘two Judges,for decision. I order accordingly. 


Dr. §. ‘M, Sulaiman, for the Appellant. 
, Mr, M. L. Sandal, “for the Respondent. 


(1) 84 Ind. Cas. 954 14 A. L. J. 115. f 
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JUDGMENT.—This case was decided in 
both the Courts below on the admission that 
the defendant was in possession of the land 
* as a licensee and the plaintiff was a licensor. 
This was not in accordance with the actual 
pleadings of the parties. In the plaint the 
plaintiff alleged a tenancy. The defendant 
alleged, on the other hand, a license, but 
apparently, as we see from the judgment of 
the Court of first instance, it was subsequently 
admitted that the defendant was in possession 
of the land as a licensee. Clearly that’ was 
the position which the plaintiff appellani; took 
up in the lower Appellate Court als and 
it is the position which is taken up in the one 
ground in the memorandum of appeal filed in 
this Court. The Courts below have decided 
the case in view of the decision ofa Bench of 
thia Court in Dharam Kunwar vy, Fakira (2), 
The plea taken before us is that the defendant 
having denied the plaintiff's title altogether, 
his license is liable to be revoked and 
he should have been ejected. It was in the 
previous suit between the parties that the de- 
fendant denied the plaintiff's title, and in that 
the question of title was decided in the plaint- 
iff’s favour. Inthe present suit the defendant 
has admitted the plaintiff’s title. The ruling 
in question is the only ruling to. which our 
attention has been called. It is admittedly 
against the appellant’s contention. It was 
therein laid down that a licensee in posses- 
sion does not, like a tenant, by denying the 
title of the grantor of the license, forfeit the 
license, and become liable to immediate 
ejectment. The two Judges who desided 
that case remarked as follows: “No author- 
ity, either from the Indian or English reportas, 
bas been cited to us in support of the con- 
tention that in such a case a licensee is in the 
same position as a. tenant who denies his 
lessor’s title, and we see no reason why we 
should extend the rule of forfeiture and make 
it applicable toa licensee. The grantor of 
the license has ordinarily power by revoca- 
tion to put an end, to the license and that 
may be the reason why the same rule has 
not, been made applicable to a licensee denying 
the title of the grantor of the license as to a 
tenant denying hia landlord’s ‘title. It is 
to be notiéed also, as regards indian_legisla- 
tion, that although the Transfer of Property 
Act provides for forfeiture of his tenancy by 


° (2) A. W. N. (1901) 157, 
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a tenant denying his landlord’s title, no 
such provision has been made regarding a 


licensee in the chapter of the Hasements 
Act which deals with licenses.” It may 


seem anomalous that a tenant who denies his 
landlord’s title, is liable to forfeiture of -his 
lease, whereas a licensee may deny a licensor’s 
title without any such liability to forfeiture, 
but it is correct that there ig no such provi. 
sion in the Hasements Act such as has been 
made in the Transfer of Property: Act, sec- 
tion 111. In this state of the law we think 
that it would be proper to accept the ruling 
in the ease mentioned, inasmuch as no good 
reason has been shown why we should differ 
from it. We, therefore, follow that ruling 
and in that view the appeal must fail. We, 
therefore, dismiss it with costs. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1212 
or 1917, 

May 7, 1915. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Smither,. 

ANNODA CHARAN NAYA AND ANOTAER— 
DEFENDANTS-——-APPELLANTS 

i VETS 
DASARATH. HALDAR AND OTHERS— 
l PLaINTIFFS— RESPONDENTS. 

Landlord and tenant—Covenant by tenant not to 
transfer his interest, enforceability of. 

Where there is no condition of forfeiture in a lease, 
a covenant by the tenant not to transfer his interest 
cannot restrain the latter from transferring -the 
same, unless proper conditions are put in for enforce. 
ing the rights of the landlord on a breach of’ the 
covenant. [p. 445, col. 1] 

Appeal against the decree of the District 
Judge, 24-Perganas, dated the 9th April 1915, 
afirming that of the Subordinate Judge, 
Alipur, dated the 13th February 1914. 

Babus Bepin Behary Ghose LI, Dherenda Lal 


‘Khastgir and Surendra Nath Ghosal, for the 


Appellant, 
Babus Dwarka Nath Chackerbutty. and 
Khirode Narain Bhuta, for the Respondents.. 


FLETCHER, J.—This an appeal fram- a deci- 
sion of the learned District Judge of the 24- 
Perganas, dated the 9th April 1915, affirming 
the decision of the Snbordinate Jndge at , 
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Alipur. The plaintiffs were three in number. 
They brought a snit to recover possession 
of certain land. The plaintiffs Nos. 2 and 
3 were the original tenants of the property, 
the Ist defendant being the landlord. 
Certain rents having fallen due by the plaintiffs 
Nos. 2 and 3 to the landlord, the defendant 
No. 1, a suit for rent was instituted and an 
ex parte decree was obtained on the 10th 
July 1900. The property was then attached 
and brought to sale and purchased by the 
defendant No. 1. The sale was confirmed 
on the 15th August 1900. On the 2nd 
June 1902, the plaintiffs Nos. 2 and 3 sold 
their interest to the plaintiff No. 1 and 
immediately executed a kabuliyat in favour 
of ‘the plaintiff No. 1, On the 18th May 
1905 the defendants Nos. 2 and 3 
took a lease of the property from ‘the 
defendant No, 1. On the 26th May 1905 
the plaintiffs Nos. 2 and 3 applied.to set 
aside the decree and the sale in execution, 
Qn the 18th July 1905, the decree was set 
aside and the sale fell with it. THe first 
point that has been urged before us, 
as. ib was urged in the lower Appellate 
Court, is that the plaintiffs Nos. 1,2 and 3 
have no title to the land as the plaintiff 
No.1 claims through the plaintiffs Nos. 2 
and:3 who, on the termsof the lease, had 
no right to transfer the land. This.case 
depends purely on the terms of the lease, 
because Mr. Ghose on behalf of the appellants 
has quite frankly admitted that apart from 
the terms of the lease the plaintiffs Noa. 2 
and 3 would have aright to transfer their 
interest in the land. That being so, there 
is not very much to say, because if the 
plaintiff No. 1 has not gotavalid transfer 
the property has vested in the plaintiffs 
Nos. 2 and 3and tice versa. The question 
of this conveyance may not be so easy, 
but it seems to me clear that the transfer 
at any rate had been recognised for some 
purposes by tbe landlord before d quarter 
of the purchase-money had been paid to him, 
In fact from the very nature of the convey- 
ance, there could not be a quarter of the 
purchase-money paid to the landlord until 
there was a transfer and sale to the pur- 
chaser because the purchaser was not likely 
to part with a quarter or the whole of the 
purchase-money before he had got a proper 
document .executed'to him for the transfer 
of the land. That seems to me to be one 
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answer. The other answer is that in a 
case of this sort where there is no condition 
of forfeiture in the lease, a covenant like 
this cannot restrain the transfer of an 
interest unless proper conditions are put in 
for enforcing the rights of the landlord on, 
a breach of the contract. I think the con- 
clusion arrived at by the learned Judge of 


_ the lower Appellate Court that this property 


has vested in the plaintiffs is clearly mght. 

The other point of limitation is clearly 
covered by the decision which Mr, Ghose 
has been good enough to refer to, namely, 
the decision reported as Budhu Kumar v. 
Hafiz Hussain (1). The appeal is, accordingly, 
dismissed with costs. 

SMITHER, J.—I agree. 


Appeal dismissed, 
(1) 20 Ind. Cas. 821, 38 C. L. J. 274. 





ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 193 or 1916, 
May 29, 1917. 

Present:—Mr. Justice Tudbali and 
Mr. Justice Rafique. 
MUHAMMAD SHIS—Petitioner— 
APPELLANT 

VETSUS 
MAHABIR PRASAD AND otaers— 
Opposite Parties—~R&SRONDENTS. 

Provincial Insolvency Act (IIT of 1907), s. 15— 
Application—Omission to disclose dismissal of previous 
application, effect of. 

The mere omission to disclose in an application for 
adjudication that a previous application by the 
same applicant has been dismissed is not a sufficient 
reason within the meaning of section 15 of the 
Provincial Insolvency Act for dismissing the appli- 
cation, 

First appeal from the order of the District 
Judge, Saharanpur, dated the 29th June 1916, 

Messrs. S. M. Y. Hasan and Uma Shankar 
Bajpai, for the Appellant. 

Mr. Nihal Chand, for the Respondents. 

JUDGMENT.—Tbe order of the Court 
below is obviously wrong. The petition has 
been dismissed simply because the applicant 
did not therein disclose the fact that he had 
once before applied to be declared an insol- 
vent and that that application had been 
dismissed. This is not a sufficient reason 
within the meaning ‘of section 15 of the Act. 
The act of filing an application by a debtor 
under the Act is initsalf an act of insolvency. + 
We, therefore, allow the application, set 
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aside the order of the Court below, and 
direct that Court to restore the petition 
to its’ original number on the file and 
to proceed to hear and determine if ac- 
cording to law. We make no order as to 
costs, 
Application allowed. 


PUNJAB CHIEF COURT. 
MiscetLangous Seconp CIVIL Arrear No. 383 
< or 1916. 
May 4, 1917. 

Preseni:—~Mr. Justice Leslie Jones. 
JAGAT RAM—Degrenpant— APPELLANT 
VETSUS 
DHARAM SINGH AND oTHers—PLAINTIFES 


' RESPONDENTS. ` : 

Mortgage by way of conditional sale—Proprietary 
rights of mortgagee, when called into existence—Punjab 
Limitation (Ancestral Land Alienation) Act (I of 
1900), Sch.—Alienation— Suit to recover land alienated 
— Limitation, commencement of, 

In g suit to recover possession of ancestral land 
alienated by a male proprietor during his lifetime, 
limitation runs primarily from the date on which the 
alienation is attested. [p. 447, col. 1.] 

The proprietary title of a mortgagee is called into 
existence only when the right of redemption is 
extinguished. (p. 447, col. 1.] 

Plaintiffs sued for possession of certain lands 
alleging that analienation thereof by their father was 
without-consideration and necessity, It appears that 
the original alienation was a mortgage executed 
in November 1897, which recited that if the property 
was not redeemed within two yearsitshould be deemed 
to be sold. The mortgage not having been redeemed, 
the mortgagee instituted a suit for possession on the 
9th March 1901. 
understanding that if the mortgagor failed to 
redeem within a further period allowed to him the 
mortgagee was to get possession. The mortgageo 


accordingly took possession on the 19th August 1901, 


mutation of the proprietary right being effected on 
the 29th June 1903. On the 3let of March 1915, the 
mortgagor’s sons instituted the present suit for 
possession: 

Held, that the alienation by salo which the plaint» 
iffs sought to attack not having been mutated till 
the 29th June 1903, time began to run from that 
date and the plaintiffs’ suit was, therefore, not barred. 
[p. 447, col. 1,]' ; 

Miscellaneous second appeal from the 
order of the District Judge, Sialkot, dated 
the 8th January 1916, reversing that of 
the Subordinate Judge, Sialkot, dated. the 
15th July 1915, dismissing the claim and 
remanding the case for decision’ on the 


merits. 
"© Bakhshi Tek Chand, for the Appellant. `` 
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Bhagat Govind Das, for 
ents, 


J UDGMENT.—The facts of this case may 
be stated as follows :— 

In November 1897, Devi Singh, a Rajput, ` 
mortgaged certain land to ‘Jagat Ram, a. 
Mahajan. The deed contained a condition: 
that the property mortgaged would be 
deemed to be sold if not redeemed within two” 
years, 


On the 28th July 1898, Jagat Ram. 
obtained mutation as of an ordinary mort- 
gage. The mutation proceedings contained 
no mention of the clause of conditional 
sale, 

On the 12th January 1900 the mort- 
gagee instituted proceedings under Regulation 
XVIIL of 1806 and on the 9th March 1901, 
as the mortgage had not been redeemed, he 
instituted a suit for possession. The alienor. 
raised certain objections regarding the 
validity of the notice, but at the next 
hearing the parties arrived at a compromise 
under which the alienor was allowed a 
short further period within which to redeem 
and failing redemption within that period 
the alienee was to get possession. 

The alienor again failed to redeem and 
Jagat Ram took possession on the 19th 
August 1901, mutation of , the proprietary 
right being effected on the 29th «June 
19 gh 


Ld 


the Respond- 


Devi Singh died not long afterwards. 
On the 3ist Maroh 1915, his four’ sons 
instituted the present suit for possession 
alleging that the alienation by their father 
was without consideration or necessity. 
The Subordinate Judge dismissed the suit 
of the three elder plaintiffs on the ground 
that the defendant had obtained possession 
in 1901, but he held that the suit of the 
youngest son Kirpa was within time be- 
cause he was still under twenty-one years 
of age on the day when the suit was in- 
stituted. a 
= It would have been very much more 
convenient if the Subordinate Judge had 
decided the whole snit before dismissing 
that of the three elder plaintiffs. The 
reason which he gave for holding their 
suit.to be barred by time was incorrect 
and they appealed to the District Judge, 
who accepted the appeal and remanded the 
suit stating that he left all questions other 
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than that of. limitation to be decided by the 
;Court of first instance, 

The defendant has now preferred a second 
appeal to this Court. The District Judge 
pointed out quite correctly that in a suit of 
this kind to recover possession of ancestral 
land alienated by a male proprietor during 
his lifetime limitation runs primarily from 
the date on whish the alienation was attested. 
He appears to have been of the opinion that 
the plaintiffs could not attack the mort- 
gage for tbe reason that mutation of the 
mortgage was effected more than twelve years 
before the suit was instituted, but that they 
could at least attack the sale as the mu- 
tation of proprietary rights was effected 
within twelve years of bringing the suit. He 
also remarked that the suit was not barred, 
regarded as a suit for redemption. 

I may remark here that I do not under. 
stand why this svit should be regarded as 
one for redemption. The plaintiffs did not 
pay the Court-fee necessary for such a 
suit. They did not admit the amount of 
the mortgage-debt but merely stated that 
if the sale was set aside, they would be 
willing to pay any such sum as was found 
to have been incurred for a necessary pur- 
pose. 

The main question is, however, whether 
the plaintiffs are in time to attack the sale. 
Counsel for the defendant-appellant , urges 
that the alienation was complete when the 
‘deed of ‘mortgage was executed and that 
the rights of the mortgagee ripened into 
those of absolute owners without any 
further action on the part of the alienor, 
The fact remains, however, that the alienation 
by sale which the plaintiffs now seek to attack 
was not mutated until 190% and that mutation 
of proprietary rights was obviously necessary. 
The proprietary title of a mortgagee [see Atar 
Singh v. Ralla Ram (1)] is called into 
existence only when the right of redemption 
is extinguished, and it is created by the 
proceedings which took place under Regu- 
lation XVII of 1806. In my opinion, 
therefore, the District Judge was right in 
holding that sofar as the sale is concerned 
time runs from the 29th June 1903. 

It appears to me that it is doubtful 
whether he was equally correct in holding 
that the plaintiff could not attack the 


(1) 103 P. R. 1901; 120 P, L. R.1901. 
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mortgage apart from the condition of sale, 
as it is difficult to imagine any case in 
which the intention not to preserve a 
mortgage can be more strongly indicated, 
The plaintiffs, however, appear to have 
accepted that particular finding as they 
have notappealed to this Court, 

Accordingly the result of the findings of 
the District Judge appears to be this that, 
if the plaintiffs can succeed in setting aside 
the sale, they will be entitled to take 
possession on payment of the amount of 
the mortgage-debt. The appeal fails and 
is dismissed. Costs will be coets in the 
suit. 

Appeal dismissed, 





ALLAHABAD HIGH COURT, 
Oivit Reviston No. 203 or 1916. 
May 29, 1917. 

Present:—Mr. Justice Ryves. 
Messrs. FORD & MACDONALD, Liro.— 
PLAINTIFFS—~APPLICANTS 
VDETEUS 
A. D. MEYER—Devranxpant— 

Opposite Parry. 

Limitation Act tIX of 1908), s. 14—Suit filed in 
wrong Court-—Good faith—Limitation, saving of. 

A suit which ought to have been filed in the Court 
of Small Causes was filed in the Court of a Munsif 
and the munsarim of that Court certified that the 
plaint was one within the jurisdiction of the Court 
of the Munsif. A few days afterwards the Munsif 
transferred the case to another Court which decreed 
the suit ew parte. On an application by the defendant 
the ex parte decree was set aside and on trial of the 
suit the Munsif returned the plaint to be filed in 
the proper Court, as the Munsif’s Court had no 
jurisdiction to try it. The plaint was filed in the 
Small Cause Court next day and the plaintiff was 
met with a plea of limitation: 

Held, that inasmuch as tho plaintif had acted 
throughout in good faith ho was entitled to the 
benefit of section 14 of the Limitation Aet, [p, 448, 
col. 1.) 

Civil revision from the desision of the 
Court of Small Causes, Agra, dated the 6th 
July 1916. 

Mr, U. P. Singh, for the Applicant. 

Mr. S. K. Dar, for the Opposite Party, 


JUDGMENT.—The suit out of which this 
application arises was filed in the Court of 
the Munsif of Agra on the 20th June 1914, 
The suit is one for the recovery of Rs. 350 odd’ 
from the defendant, price of bricks supplied. 
The munsarim of the Court certified that. 
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the plaint was one within the jurisdiction 
of - the Court of the Munsif of Agra. A few 
days later, the Munsif of Agra transferred 
the case to the @Mourt of the Munsif of 
Fatehabad. That Court proceeded to try 
the case and gave the plaintiffs an ex parte 
decree on the 12th Augnst 1914. On the 
17th of September 1913, the plaintiffs took 
out execution, whereupon the defendant 
applied to have an ex parte decree set aside 
and to have the suit re-heard. This appli- 
~ gation was granted on the 20th of September 
1915 and the suit was re-tried. On the 23rd 
February 19:6, the Munsif of Fatehabad 
came to the conclusion that the plaint had 
been filed in the wrong Court and directed 
the plaint to be returned to the plaintiffs for 
presentation to the proper Court. The next 
day the plaint was filed in the Court of Small 
Causes at Agra. The defence to the snit in that 
Court ‘was one of limi ation, and it is quite 
clearthatthe suit is barred hy limitation unless 
the plaintiffs can call in aid the provisions 
of section 14 of the Indian Limitation Act, 
excluding the time the suit was pending in 


the Courts of the Munsifs of Agra and ` 


Fatehabad. The learned Judge of the Court 
of Small Causes holds that section 14 can- 
not apply to.this case because, as he says, 
‘nothing was done with due care and atten- 
tion.’ He says that “the Small Cause 
Court existed in Agra for a long time, and 
no one specially Pleaders and olerks are 
ignorant of this. The mistake was not 
aecidental ‘but was due to inattention and gross 
negligence.” It seems to me there is nothing 
whatever on whick to found this finding. I 


have not the slightest doubt that the plaint- 


iffs thought honestly that the suit was pro- 
perly filed in the Court of the Munsif of 
Agra. That Court itself acted on this sup- 
position, and so did the Court of the Munsif 
of Fatehabad. Apparently when the defeund-« 
ant applied to have the suit restored on 
the 17th of, September 1914 he took no 


such plea that the suit had been filed in a. 


wrong Court, because if he had, the Court 
would have had no jurisdiction to go on 
with it, It seems to me, therefore, clear 
that the plaintiffs acted throughout in good 
faith and, therefore, they are entitled to the 
benefit of section 14 of the Indian Limita- 
tion Act. The plaint is so worded that it 
might lead to an honestly mistaken view of 
Jaw that the suit waa one for an account. J, 
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therefore, allow tbis application, set aside 
the decree of the Court of Small Causes at 
Agra.and remand the suit to that Court 
with directions to re-admit it” on to its file 
of pending cases and proceed to dispose of 
it on- the merits. Under the circumstances, 
however, I think the plaintiffs ought to pay 
the costs of the defendant throughout. 
Application allowed. 





PUNJAB CHIEF COURT. 
Seconp Civic Appeat No, 800 or 1914. 
May 22,19 7, 
Present:—Mr. Justice Scott-Smith and 
Mr. Justice Leslie Jones. 
NANAK CHAND —PLAINTIFE— 
APPELLANT 
versus 
NUR UD-D.N AND ANOTHER— DEFENDANTS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. IX, r. 5— 
Defendant not served~Sutt consigned to record room— 
Second suit on same cause of action, maintainability of. 

In a suit ona bond ib appeared that the plaintiff 
had, on the 19th February 1909, brought a suit for 
recovery on the same bond against the same defend- 
ants, but as one of the defendants could not then 
be served, the Court had, on the 10th March 1909, 
consigned the suit to the record room, making a 
reference to Order IX, rule 5, Civil Procedure Code: 

Held, that it was impossible for the: Court to 
dismiss the first suit under Order IX, rule 5, Civil 
Procedure Code, that it was still pending and that, 
therefore, a second suit on the same cause of action, 
was not maintainable, [p. 449, col. 1.] 

second appeal from the decree of the Ad- 
ditional Divisional Judge, Lahore, dated the 
7th March 1914, affirming that of the Ad- 
ditional District Judge, Lahore, dated the 


10th June 1913, dismissing the claim. 


Lala Tirath Ram, for the Appellant. 
The Hon’ble Mr. Muhammad Shafi, K. B., 
for Mr. Abdul Rashid, for the Respondents. 


JU DGMENT.—On the 19th February. 1909 
the plaintiff instituted a suit for recovery 
on a bond against two defendants. One 
of the defendants could not be served at the 
time, and on the 10th March 1909 the Court 
consigned the suit to the record room making 
a reference to the provisions of Order IX, 
rule 5, Civil Procedure Code. 

In 1912 the plaintiff instituted a second 
and fresh suit on the same cause of action 
against the same defendants, The Additional 
District Judge dismissed the second suit, 
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holding thatthe first suit was stil] pending. 
The plaintiff appealed but the Additional 
Divisional Judge upheld the finding of the 
first Court. The plaintiff has now preferred 
a second appeal to this Court. 

In our opinion the decision of the inna 
Court is quite right. It was impossible 
for the Court to dismiss the first suit under 
Order IX, rule 5. The meaning of the 
Subordinate Judge was, no doubt, loosely 
expressed, butb all that he can have intended 
was to keep the case pending until the 
provisions of Order IX, rule 5, could be 
employed. The first snit was never actually 
dismissed. 

Nor are we able to agree with the Counsel 
for the appellant that even if the first suit 
is still pending, the second should be kept 
pending also until the first suit is decided. 
If the first suit is decreed the second 
must necessarily be dismissed, and if the 
first suit is dismissed the same result will 
follow. 

We have been informed by Counsel for the 
appellant that after the decision of the 
Additional Divisional Jadge his client made 
an application to the Court of first instance 
to proceed with the first suit and that this 
application was rejected. He should now 
make a fresh application and the Court 
should proceed to dispose of the original 
suit. 


The present appeal is, however, dismissed 
with costs. 
Appeal dismissed. 





MADRAS HIGH COURT. 
Seconp Civit Appsau No. 1&04 or 1913. 
March 16, 1917. 

Preseni:— Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 

A, KUOTTAN—Derenpanr No. 1— 
APPELLANT 
VETSUS 
P. KALLIANI AMMA AND OTRERS— 
Prawtires Nos. 1 to 3 AND Derenpant No. 2 


— RESPONDENTS. 

Malabar law—Decree, personal, against karnavan 
—~HExecution, application for, dgainst tarwad—-Burden 
of proof. 

Where a decree is against the karnavan of a tarwad 
personally and execution is prayed fur against tho 
tarwad, it is for the decree-holder to show that, as a 
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matter of fact, the decree was obtained against the 
turwad for money borrowed for tarwid necessity. 


Second appeal against the decree of 
the Court of the Subordinate Judge, 
Calicut, in Appeal Suit No. 950 of 1914, 
preferred against that of the District 
Munsif, Palgha$, in Original Sait No. 95 
of 1914. 

Mr. P. S. Narayanaswami Atyar, for the 
Appellant, 

Mr. C. Madhavan Natr, for the Respond- 
ents. 


JUDGMENT.-— The first defendant obtain- 
ed a decree against the second defendant 
who i3 a karnavan of the tarwad directing 
him either to execute a kanom or to pay 
damages. The kanom was not exesnted and 
the lst defendant in exeeution of the decree 
for damages sold the property and bought it. 
The Subordinate Judge has held that the 
decree is not binding on the -plaintiff’s 
tnwad. He says that there is reason to 
beliove that the Ist defendant and the 
2nd defendant acted in collusion but no 
such case was made. However that may 
may be, he potnts out that the decree was 
a personal decree against the 2nd defendant 
and not a decree against the tarwad, That 
being so, it was for the lst defendant lo show 
that the decree was obtained, as a matter of 
fact, against the farwad for money borrowed 
for tarwad necassity. This view of his law 
is borne out by the Fall Bench decision of 
this Court in Vasudevan v. Sankaran (1). 
There is no evidence to show that either the 
2nd defendant was saed in his capacity as 
karnavan or that asa matter of fact the agree- 
ment to execute the kanom was for tarwad 


purposes. 
The second appeal is dismissed with 
costs, 
Appeal dismissed. 
V. R. P, 


(1) 20 M. 129,7 M. L J. 102% 7 Ind. Deo. (N. 8.) 
90. 
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CALCUTTA HIGH COURT. 
APPEAL From ORIGINAL Decree No, 2321 
or 1915, 

April 18, 1917. 

Present:-~Myr. Justice Chitty and 
Mr. Justice Beachcroft. 
JANENDRA MOHUN CHOUDHURY AND 
OTHERS—PLAINTIEFS—APPELLANTS 
VETSUS 
GOPAL CHANDRA HAR—Derenvant— 


f RESPONDENT. 

Evidence Act (I of 1872), 8. 90—Ancient document 
not signed or sealed—Presumption under s. 90, appli- 
eability of. 

Section 90 of the Evidence Act does not apply to 
an ancient document which is neither signed nor 
sealed nor purports to bein the handwriting of any 
particular person. [p. 450 col, 2.] 


Appeal against the decree of the Special 
Judge, Mymensingh, dated the i2th June 
1915, modifying that of the Assistant Settle- 
ment Officer of that District, dated the 26th 
October 1914. 

Babus Jogesh Chandra Roy and Mukunda 
_ Nath Roy, for the Appellants. 

Babu Kshitish Chunder Neogi (with him 
Babu Naresh Chandra Sen Gupta), for the 
Respondent. 


JUDGMENT. 

Breacucrort, J.~ The plaintiff is the appel- 
lant before us. He applied under section 105 
of the Bengal Tenancy Act for settlement 
of rent payable by ‘the defendant. The 
defendant claimed that he was a raiyat 
holding at fixed rates. The First Court found 
that the tenant was not a racyat holding at 
fixed rates and it assessed rent at the rate 
of Rs. 2-8 0 on the whole of the tenant’s hold- 
ing, it also gave an enhancement on account 
of the rise in prices. Both sides appealed 
to the Special Judge. The plaintiff appealed 
ugainst the decision as to the rate of rent 
and the defendant appealed against the 
decision as to status, The learned 
Judge held that the presumption of section 
50 (2) of the Bengal Tenancy Act should 
apply in this case, and applying that pre- 
sumption he held that the defendant was a 
ratyat at fixed rates. Some old papers 
appear to have been filed in the case dating 
back to 1264, 1275 and 1276. The papers 
of 1275 and 1276 show that the tenant was 
holding at the same rate at which he was 
holding at the time of the institution of the 
e suit. The paper of 1264, however, shows a 
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different rate, This paper, if appears, was 
neither signed, nor sealed, nor is there any 
evidence to show that it was written by any 
particular person, and in that state of facts 
the learned Judge held that section 99 of the 
Evidence’ Act did not apply. 

The first argument addressed before ng 
is that the learned Judge is wrong in so 
deciding and that the Judge ought to have 
presumed that the document was written by 
the person whose duty it was to write such 
documents. In my opinion, this argument 
cannot be sustained. Section 90 of the 
Evidence Act provides that the Court may 
presume that the signature and every other 
part of a document, which purports to be in 
the handwriting of any particular person, is 
in that person’s handwriting. As already 
stated, the document has not been signed, nor 
does the document purport to be in the hand- 
writing of any particular: person. We are 
asked to go beyond the-presumption speci- 
fied in section 90 of the Act. The first point, 
therefore, cannot succeed. 

The next point taken is that the tenancy 
was created subsequently to the Permanent 
Settlement and that, therefore, the presump- 
tion raised in section 50 (2) of the Bengal 
Tenancy Act does not apply. As regards 
that, if is a sufficient answer to say that 
the learned Judge refused to accept the 
evidence which bore on the question of the 
creation of the Jote subsequently to the date 
of the Permanent Settlement; and, that being 
his finding, the provisions of section 50 (2) 
of the Bengal Tenancy Act apply.. The 
result then is that the learned Judge’s desgi- 
sion as regards the stutus of the defendant 
must be upheld, 

It is then argued that the learned Judge 
has not dealt with the appealof the plaintiff 
as regards the rate of rent to be assessed. 
The learned Judge points ont that there 
has been some increase in the area from the 
date of the earliest papers, which he accepts 
and he assesses rent in respect of 
the excess area. He does not, in so many 
words, accept the rate which is settled by the 
Assistant Settlement Officer, viz., Rs. 2-8-0 
per kur, bat as he does not interfere with 
the rent so settled, it is obvious that he 
intended to uphold the rent thus settled. 

Then itis further urged that the Judge 
ought to have entered into a discussion of 
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the evidence in regard to rent because the 
landlord claimed some higher rate than 
Rs. 2-8-0. As regards that all I need say is 
that it does not appear that that question 
was argued before the learned Special 
Judge. 

In my opinion, this appeal fails and must, 
therefore, be dismissed with costs, two gold 
mohurs. 

Curtty, J.—I agree. 


Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Ssconp Civin Appeat No, 71 or 1915. 
April 12, 1917. 
Present:—Justice Sir P., O. Banerji, Kr, and 
Mr, Justice Piggott. 

MADAN GOPAL AND anotHer—PLAINTIFES 
APPELLANTS 
VETEUS 
SATI PRASAD AND ANOTHER— 
DEFENDANTS-—RESPONDENTS. 

Hindu Law—Joint family—Alienation by father— 
Sons, right of, to set aside sale—Antecedent debt, con- 
sideration paid, whether constitutes, 

The amount of consideration paid in cash toa 
Hindu father at the time of the sale by him of joint 
property, which is not required for the necessity of 
the family, is not an antecedent debt for which the 
sons are Hable on the sale being seb aside. [p. 452, 
col. 1.] 

The” money paid to a Hindu father as consideration 
for the sale at the time of the sale cannot be regarded 
as a debt of the father until the sale has been set 
aside and the right of the vendee to get back the 
sale consideration from the father has accrued, [p 
452, col. 1.] , 

Second appeal against the decision of the 
Subordinate Judge, Mainpuri, dated the 19th 
May 1915. 

Mr, U. S. Bajpai, for the Appellants, 

Mr. Baleshwart Prasad, for the Respond- 
ents. 

JUDGMENT.—The suit ont of which 
this appeal has arisen was brought by the 
plaintiffs for setting aside 
executed by their father, defendant No. 2, 
on the-1l4th of May 1913 in favour of the 
first defendant and for possession of the 
property comprised in the sale. 
upon which they brought the suit was that 
the sale was not for an antecedent debt or 
for family necessity. They also alleged that 
the defendant No. 2, the father of the 
plaintiffs, had been duped by the guardian 
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of the first defendant and had been induced 


‘ to execute the sale-deed without receiving 


any part of the consideration for the sale. 
The Court of First Instance dismissed the 
claim onthe ground that it had not been 
proved that the sale had been made for im- 
moral or illegal purposes. This judgment 
of the Court of First Instance was set aside 
by the lower Appellate Court. That Court 
held that there was no legal necessity for 
selling joint family property and that part 
of the consideration, vizą, Rs. 262-7-0 which 
had been withheld by the vendee for payment 
of two prior mortgage-debts had not been 
paid. As to the remainder of the considera- 
tion the learned Subordinate Judge was of 
opinion that it had not been proved that the 
vendor, the father of the plaintiffs, had not 
received it and he held that the plaintifts 
gould only recover the property comprised | in 
the sale on condition of paying to the 
vendee Rs. 537-9-0, the balance of the con- 
sideration. The plaintiffs have preferred 
this appeal and it is contended on their 
behalf that the Court below was wrong in 
attaching to its decree a condition that the 
plaintiffs should pay to the vendee the 
balance of the consideration which purported’ 
to have been paid in cash to their father. 
In our opinion this point is concluded by 
authority in this Court.’ It has been held in 
a number of cases that a sale for an antece- 
dent debt or for the payment of an antece- 
dent debt is binding on the sons and that 
if the consideration for a sale made by the 
father was not for any of the purposes men- 
tioned above the sons were entitled to re- 
cover the property. It is urged, however, that 
the amount of consideration paid in cash to 
the father must be deemed to be the father’s 
debt and the sons cannot recover the property 
sold by the father unless they refund to 
the vendee the amount so paid. This view 
is no doubt supported by the decision of the 
Caloutta High Court in Koer Hasmat Raz v. 
Sunder Das (1). That case was dissented 
from by a Bench of this Court in Bam Dayal 
yv. Suraj Mal (2). In Manbahal Rai v. Gopal 
Misra (3), to which one of us wasa party, it was 
atated in the judgment that the considera- 
tion paid in cash to the father could not be 


W 110, 398; 10 Ind. Jur, 26; 5 Ind. Dec. (N. 8) 
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ran 23 Ind. Cas. 891. 
(3) A. W. N. (1901) 57. 
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regarded as an antecedent debt or as a debt of 
the father and the sdme view was repeated 
in the case of Ohundradeo Singh v. Mata 
Prasad (4). In the case of Ram Dayal v. 
Suraj Mal (2), it was clearly ruled that the 
sons were not liable to refund to the pur- 
chaser the portion of the consideration which 
had been paid in cash to the father at the 
time of the sale but which was not required 
for the necessity of the family. The reason 
why we feel ourselves unable to agree with 
the decision of the Calcutta High Court to 
which we have already referred is that money 
paid to the father as consideration for the 
sale at the time of the sale cannot be regarded 
as a debt of the father until the sale has 
been set aside and the right of the vendee 
to get back the sale consideration from the 
father has accrued. The amount so paid 
may at some subsequent time become a debt 
of the father but until this event arises 
it cannot be deemed to be a debt for which 
the sons at the time when they get the sale 
set aside can be held liable. There are 
other eases decided by this Coort in which 
the same view was practically held, but we 
deem it unnecessary to refer to them in 
detail. The result is that we allow the 
appeal, yary the decree of the Court below 
by striking ont from it the provision that 
the plaintiffs should refund to the purchaser 
Rs. 537-9-0 as a condition ‘precedent to their 
obtaining possession. The plaintiffs’ claim 
is, therefore, decreed in full. The appellants 
will get their costs in all Courts inclading 
in this Court fees on the higher ssale. The 
objections, preferred under Order XLI, rule 
22, of the Code of Civil Procedure fail, and 
are dismissed with costs. We may note 


that a preliminary objection was taken by 


the respondents to the effect that the 
appeal was beyond time. We overruled the 
objection as the appeal had been admitted 
under section 5 of the Limitation Act. 
; Appec! sowed 
(4) 1 Ind. Cas, 479; 31 A. 176; 6 A. L. J. 268. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. | 
Suconp Civic AppeaL No, 141 or 1916, 
July 31, 1916. 

Present: — Mr Stuart, J. C. 
Musammat MUHAMDI BEGAM— 
Derenpant No, 1—Aprecuant 
VETSUS 
DURGA PRASAD AND ANOTHER — PLAINTI#ES, 
NAZIR AHMAD—Derenpant No, 2 


~~ RESPONDENTS. 

Principal and agent——Pro-note executed by general 
agent——Liability of princitpal—Huidence—Judgment in 
criminal trial, value of. 

A lady executed a general power of attorney in 
favour of a relation, wkich gave him authority to 
borrow money on her behalf, but only for necessity. 
The said relation borrowed money on a promissory 
note, in which he described himself as a relation and 
agent of the lady, who was no party to its execution. 
The note described that the money was borrowed to 
meet the funeral expenses of one of her relatives 
and of her husband, who was the brother of the 
executant, and for personal expenses: 

Held, that the lady was not liable on the note, inas- 
much as it could not be inferred that the money 
was borrowed onher behalf, or if so borrowed was 
borrowed for necessity. [p. 453, col. 2; p. 454, col. 1.} 

A judgment ina criminal trial is by itself evidence 
only of the conviction or acquittal which it records, 
and of no other matter. [p. 455, col. 1.] 


Appeal from the decree of the District 
Judge, Sitapur, dated the 13th April 1916, 
modifying that of the Munsif, Sitapur, dated 
the 80th August-.1915. 


Mr. Mohammad Wasim, 
lant. 

Syed Nabi Ullah and Babu Kanhaiya 
Lal, for Respondents Nos. 1 and 2. 


JUDGMENT. —Syed Nazir Ahmad bor- 
rowed Rs. 600 on 15th February 1912 
from Lalta Prasad and executed on that 
date a promissory note for Rs. 600 in 
favour of Lalta Prasad. Syed Nazir -Ahmad 
was the brother of Bashir Ahmad deceased 
who was the husband of Musammat Muhamdi’ 
Begam. After the death of Bashir Ahmad, 
Nazir Ahmad acted as his sister-in-law’s 
general agent. He subsequently married 
her. Their relations became strained in 
the year that the money was borrowed. 
Musammat Muhamdi Begam refused to live 
with Nazir Ahmad. He sued her for 
restitution of conjugal rights. She prosecuted 
him criminally for embezzlement. He was 
convicted and sentenced to imprisonment 
by a Criminal Court on 16th Joly 1912, 
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His conviction and sentence were affirmed 
on appeal. Nazir Ahmad has since divorced 
Mukamdi Begam. Lalta Prasad died after 
execution of the promissory note and was 
- succeeded by Durga Prasad and Devi Dayal. 

The two latter instituted a suit in the 
Court of the Munsif of Sitapur on 30th 
January 1915 on the basis of this promissory 
note against Musammat Muhamdi Begam 
and Nazir Ahmad. The learned Munsif 
granted them a decree against Nazir Ahmad 
alone and dimissed the snit as against 
Musammat Muhamdi Begam. Nazir Ahmad 
did not appeal to the District Judge. 
The plaintiffs appealed to the District 
Judge against the exemption of Musammat 
Muhamdi Begam. The learned District 
Judge allowed their appeal. Musammat 
Muhamdi Begam comes to this Court in 
second appeal. 


The promissory note in question waa 
admittedly not executed by Musammat 
Muhamdi Begam. It purports to borrow 
Rs. 600 to defray the expenses of 
the fatiha ceremonies of Bashir Ahmad, 
and the fatiha and chaliswan of Musammat 
Fatima Bibi, and for private expenses, 
and it is signed by Nazir Ahmad who 
describes himself as the brother-in-law and 
agent of Musammat Muhamdi Begam. If 
the promissory note stood alone, it would 
be impossible to pass a decree upon 
it against Musammat Muhamdi Begam. 
She never executed it, and there is nothing 
in its contents to show that she in any 
way benefited by it.. The plaintiffs-respondents 
endeavoured to make her liable under its 
terms by evidence to the following effect. 
They asserted that she had directly authorized 
alta Prasad to advance the money explain- 
ing that it was for herself. The evidence 
on this point has been disbelieved by 
both Courts and their finding that it is 
unreliable is final. The plaintiffs next 
proved that Musammat Muhamdi Begam 
had executed a general power of attorney 
on Oth February 1912 in favour of Nazir 
Abmad which gave him authority to borrow 
money on her behalf. I find that this power- 
of-attorney was executed by Musammat 
Mubamdi Begam, that she understood its 
contents, and that under its terms Nazir 
Ahmad was authorised to borrow money 
on her behalf, but only for necessity, This 


LNDIAN UOASKS, 


453 


qualifieation is very important. Tf it was 
proved that the money was borrowed for 
the necessity of the lady, she would be 
bound under the terms of the general 
power of attorney. But there is nothing 
to prove from the document itself that 
it was borrowed for her necessity. As 
the document stands, the money might have 
well been borrowed by Nazir Ahmed in 
his personal capacity. A general agent 
of another person who borrows money and 
describes himself as general agent may 
be borrowing either for his principal or 
for himself. The caircamstance that Nazir 
Ahmad described himself as the brother- 
in-law of the lady could not legally convey 
to the mind of any one that he was 
borrowing money on her behalf. The 
description is undoubtedly not an usual one. 
But I can draw no legal conclusion from 
it to the effect that merely by the use 
of this description the lender would under- 
stand that the money was being borrowed 
on behalf of the lady. 


We next come to the question 
whether the description of the purposes 
of the loan in the promissory note 
would show that the money was baing 
barrowed on bahalf of the lady. A portion 
of the money was taken for the expanses 
of the fatiha ceramonies of the deceased 
Bashir Ahmad. It is undoubtedly a pions 
duty of a Muhammadan widow to perform 
tn the best of her ability according to her 
means such ceremonies on account of her 
deceased husband. But it is als a pious 
duty of a male Mahammadan to parform 
uch ceremonies on behalf of his deseisel 
brother, and as Bashir Ahmad was not only 
the husband of the lady but also the brother 
of the executant, the circumstances that 
Nazir Ahmad borrowed a portion of the 
money for the ostensible purpose of defray- 
ing the expenses of these ceremonies would 
raise no legal inference that he borrowed 
that amount on behalf of Musammeat 
Muhamdi Bagam. The case of tha expanses 
for the ceremonies on behalf of Musammat 
Fatima Bibi is slightly different, Musam- 
mat Fatima Bibi was a relative nf Musam. 
mat Muhamdi Begam and not a relative 
of her husband and his brother. Butthat 
circumstance would not. create a legal in.» 
ference that the lender knew that the monay 
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was being borrowed on behalf of Musammat 
_Mubamdi Begam, He was in a position to 
-know that Bashir Ahmad was the husband 
of Musammat Muhamdi Begam and the 
_brother of Nazir Ahmad, for Nazir Ahmad 
. had described himself as the brother-in-law 
of Musammat Muhamdi Begam who, the 
creditor knew, was the. widow of Bashir 
_Ahmad, (it is in evidence that Bashir 
Abmad had had dealings with Lalta Prasad), 
but there is nothing on the record to show 
that Lalta Prasad had any knowledge as to 
.who Musammat Fatima Bibi was, and the 
. point remains, could money borrowed to 
defray the expenses of the ceremonies on 
behalf of that lady be considered as borrow- 
ed for legal necessity? I cannot answer 
that question in the affirmative. The last 
- amount borrowed was ostensibly for private 
expenses, But the. promissory note does 
.not state whose the private expenses were 
and they would appear from the terms of 
the document to be the private expenses 
of the executant Nazir Ahmad. 


-. A further point remains, however. The 
learned District Judge found that the con- 
ctents of the judgments of the Criminal 
.Courts showed that Musammat Muhamdi 
Begam had prosecuted Nazir Ahmad for the 
-emmbezzlement of this very sum of Rs. 600 
which he had obtained by execution of 
‘the promissory-note, and that it was on 
that charge that Nazir Ahmad was con- 
‘victed. He, therefore, arrived at the conclu- 
‘sion that, if Musammat Muhamdi Begam 
claimed the money which was borrowed on 
that promissory note, and prosecuted Nazir 
Ahmad for embezzlement, she must be consi- 
dered to have accepted liability under the 
‘termsof the note. It was for this reason main- 
ly that he decided the casein favour of the 
plaintiffs-respondents. I have now to seeon 
what evidence the learned District Judge 
arrived at this conclusion, The complaint of 
Musammat Muhamdi Begam on which these 
criminal proceedings were instituted was 
never proved. Musammat Muhamdi Begam 
was examined on commission. There is 
nothing in her evidence to show that she 
prosecuted Nazir Ahmad in respect of the 
embezzlement of this sum of Rs. 600. She 
SAYSI sss... ..L learnt of Lalta Prasad’s 
< debt. from ‘Sakhawat Ali in the course of 
the trial of Nazir Ahmad whom I had 
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prosecuted for embezzlement. Sakhawat Ali 
told me that Nazir Ahmad has borrowed 
600 from Lalta Prasad. Have you 
given him permission to do so? I said I 
know nothing of it ......ccccecceeees Nazi 
Ahmad embezzled theincome of my village 
and took away my moveables for which I 
prosecuted him twice.” Then she stated in 
eross-examination, “I had stated in Criminal 
Court that I knew not whether Nazir Ahmad 
had or had not brought any money from 
Lalta Prasad. I had also said that I 
neither asked him to borrdw nor did he 
give anything to me. I did not prosecute 
Nazir Ahmad for this Rs. 600. I do not 
know if he was convicted for embezzling 
this sum. I had prosecuted him for embez- 
gling the. income of my estate and he was 
convicted.” 


It is thus olear that there is nothing 
in the lady’s evidence to show that she 
prosecuted Nazir Ahmad in respect of the 
embezzlement of this sum. In the present 
suit the plaintiffs- called as a witness a 
His evidence was disbelieved 
by both Courts. They also called Abul Hasan 
to prove the mukhtarnama given by Musammat 
Muhamdi Begam to Nazir Ahmad. Durga 
Prasad one of tke plaintiffs then gave 
evidence himself. That evidence has not 
been believed. They then called a certain 
Chhote Lal who gave no evidence of value 
and Paragi Singh who also gave no evidence 
of value. There is nothing in the evidence 
called by Musammat Muhamdi Begam to 
show the charge on which Nazir Ahmad was 
convicted except the lady’s own statements, 
There is thus no evidence upon which the 
learned Dis rict Judge has based bis finding 
that Nazir Ahmad was convisted on a charge 
of embezzlement of this sum of Rs. 600 
except the copies of the judgments of the 
Deputy Magistrate who heard the case, the 
Sessions Judge who heard the appeal, and the 
Judicial Commissioner. who heard the revision. 
These judgments, if they were admissible 
in evidence, would certainly go to show 
that Nazir Ahmad was convicted on a 
charge of embezzlement of this sum of 
Rs. 600, although I should not be disposed 
to draw from them the conclusion which 
the learned District Judge drew, that the 
circumstance of his prosecution on the 
charge discloses the acceptance by Musammat 
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Muhamdi Begam of liability under the 
promissory note, But apart from that fact, 
these judgments are not admissible in 
evidence to prove that the prosecution 
was on that charge. They cannot be so 
admitted under any provision of the Indian 
Hvidence Act. The proviaions of section 42 
have no application. The judgments are 
conclusive evidence to show that Nazir 
Ahmad was convicted but -they are not 
admissible in evidence to show even that 
Musammat Mubamdi Begam was the prosecu- 
trix. It was for tha plaintiffs-respondents to 
establish by evidence other than the contents 
of the judgments that Musammat Muhamdi 
Begam prosecuted Nazir Ahmad upon 
this charge. It was easy for them to adduce 
evidence upon such a point and they abstained 
from doing so. 

I have considered whether in the cir- 
cumstances of the oase I should allow 
the plaintiffs-respondents the exceptional 
indulgence of permitting them to adduce 
further evidence to establish this point 
now. But I have after consideration 
decided not to do so. In the first place they 
ougbt to have known the legal requisites 
of success in such a matter. But apart 
from that fact even if the judgments were 
admissible in evidence I do not draw from 
them any conclusion to the effect that 
Musammat Mubhamdi Begam accepted liability 
under the promissory note in the criminal 
proceedings or that anything which she 
did in those proceedings establishes her 
liability. 

The case thus stands that tbe plaintiffs- 
respondents, even if they were allowed to 
utilize the contents of documents which are 
not admissible in evidence, have failed to 
establish the hability of the lady. They 
no doubt are in an unfortunate position, 
as the man who executed the promissory 
note is an exceedingly dishonest person, 
and there is reason to suppose that he 
will not be likely to satisfy the decree. 
But they have largely to thank themselves 
for their own difficulties in this matter. 
They clearly lent him the money without 
communicating with the lady or without 
satisfying themselves of his reliability or 
responsibility. They have been given a decree 
against him which they will have to execute as 
` pest they can. But Musammat Muhamdi 
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Begam is on my finding in no way responsible 
for the satisfaction of the promissory note. 

I, therefore, allow her appeal, dismiss 
the decree as against her, and direct that 
the plaintiffs-respondents pay their own costs 
and those of Musammat Muhamdi Begam 
in all Courts. 


Appeal allowed. 





PUNJAB CHIEF COURT. 

Second Civit Aresar No. 1827 or 1915. 
February 20, 1917. 
Present:—-Mr. Justice Scott Smith. 
KAJU MAL—Darenpant—~APPELUANT 
versus 
PARMA NAND - Piaintixy, MARU, MINOR 


—-DEFEN DANT—-RESPONDENTS. 

Registration Act (XVI of 1908), s. 17 (1) (b)— Letter 
veciling certain facts and delivery of possession, whether 
compulsorily registrable. 

A letter reciting certain facts and saying that the 
writer has given possession of cortain property to a 
certain individual and has ceased to have anything 
to do with it; is not an instrument which of itself 
operates or purports to create or declare any right,- 
title or interest In the property and does not, there- 
fore, require registration. [p. 456, col. 1.] 

Second appeal from the decree of the 
Senior Subordinate Judge, Kangra at 
Dharamsala, dated the 42nd February 1915, 
reversing that of the Munsif, third Class, 
Dehra, District Kangra, dated the 30th 
November 1914, dismissing the claim. 


Bakhshi Tek Chand, for the Appellant. 
Lala Durga Das, for the Respondents. 


JUDGMENT. —The suit out of which the 
present appeal arises was brought by Parma 
Nand, plaintiff-respondent, for possession of 
a shop which he alleged had been sold to him 
by Ghaplha and of which Kaju Mal, defendant- 
appellant, was said to have taken wrongful 
possession. The plaintiff claimed under an 
unregistered deed of sale, dated the 23rd 
September 1912, whereas Kaju Mal based his 
title on an alleged oral sale of the 22nd April 
191}, followed by possession. The First 
Court found thatthe sale in favour of the 
defendant was proved, that hehad been in 
continuous possession since the date of the 
sale and that the sale to the plaintiff was a 
fictitious one. On these findings it dismissed 
the suit The lower Appellate Court on 
appeal heli that, though the defendant 
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pleaded an oral sale, he really relied upon a 
document, dated the 22nd April 1911, as 
evidence of the sale, that consideration for 
the sale was over Rs. 100 and that as the 
instrument purported to convey rights in 
property of the value of more than Rs. 100 
its registration was compulsory, and, as it had 
not been.registered, it was not admissible in 
evidence. The Court, therefore, ruled that 
the document must be excluded from con- 
sideration and that the defendant must fall 
back on the oral evidence of the alleged sale 
which evidence it, however, pronounced to be 
unsatisfactory and not out- weighing the coen- 
mentary and oral evidence relied npon by the 
plaintiff, Tt, therefore, aczepted the appeal and 
decreed the plaintif’ s claim. In second 
appeal by the defendant it is urged that 
the document in question did not require re- 
gistration, It is also pointed out that the 
lower Appellate Court has not come to any 
finding as to whether the defendant was in 
possession of the property, and,if so, what 
the effect of that possession was. It is 
argued that defendant was in possession at 
the time of the sale to the plaintiff and 
that such possession was a notice: to the 
latter and is prima facie evidence of the 
defendant’s title. 1 have carefully consider- 
ed the document of the 10th Besakh Sambat 
1968, corresponding to 22nd April 1911, 
it is written in Hindi and is really a letter, 
as it purports to be from Ghaplia to Shah 
Kaju; it is only a sort of memorandum, 
and is quite an informal document; it recites 
certain facts and states that the writer 
has to-day given possession of the shop and 
has put Shah Gauri and Kaju in possession, 
that the writer has nothing to do with the 
shop in future and it has been sold. This 
document is not in my opinion an instrument 
which of itself purports or operates to create 
or declare any right, title or interest in the 
shop in question. It is merely a letter re- 
citing certain facts. I hold that such a 
document does not require registration. I 
also note that this objection was not raised 
in the First Court and the document was 
received in evidence without apparently any 
objection being raised. Besides the document 
-there is ample oral evidence of the sale of 
Kaju. I also see no reason to doubt that 
„the vendee obtained possessicr; the subse- 
quent sale to the plaintiff was by an unregis.- 
tered deed and cannot have any priority 


over the sale to the defendant. Counsel for 
the appellant referred inter alii to Imam 
Buksh v. Pokhar (1), Hassan v. Fazal (2) and 
Jodh Singh v, Sundar Singh (8), as authority 
for the proposition that the defendant’s 
title should be presumed from his peaceful 
possession of the property, and that in ary 
case the onus was on the plaintiff to show 
that the defendant was not the owner of 
the property. It is unnecessary to discuss 
this argument because of my finding that 
the document of the 22nd April 1911 does 
not require registration and that the defend- 
ant appellant has fully proved his sale by 
the evidence produced by him. 

I accept theappeal and setting aside the 
order of the lower Appellate Court, restore 
the decree of the First Court with costs 
throughout. 


(1) 26 P.R. 1882. 
(2) 121 P. R. 1882. 
(3) 122 P, R. 1882, 


Appeal accepted, 


OUDH JUDICIAL COMMISSIONER’S 
COURT 


Seconn CIvIL Appsat No. 139 or 1916. 
March 12, 1917. 
Present:—Mr. Lindsay, J. C. 
SAIFU KHAN—Derenpant No, 4— 
APPELLANT 
VETSUS 


Tae DEPUTY COMMISSIONER, 
FYZABAD, Manager, COURT,OF WARDS, 
AJUDHIA ESTATE —.Pj,aINTIEH, 

PIR BAKHSH KHAN AND OTHERS— - 
Deranpants Nos, 1 to 3 AND 5— 
RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s. 154~—Under- 
proprietor, decree against, for arrears of rent—Encum- 
brancer of under-proprietary property, position of -—Suit 
on encumbrance, maintainability of—Plea not speci. 
fically raised—-Court, power of. 

The mere fact that the encumbrancer of an under- 
proprietary property did not, in view of section 154 
of the Oudh Rent Act, satisfy the decreo for arrears 
of rent obtained by the superior proprietor against 
the under-proprietor, does not debar him from bring. 
ing a suit on the basis of his encumbrance. [p. 438, 
col. 2. | 

A Court is justified in trying out a question arising 
in a case, although it has not and could have not bean 
specifically raised in the pleadings owing to the 
peculiar circumstances of the case. (p. 459, col, z.] 


Appeal feom the decree of the Distriot 
Judge, Fyzabad, dated the 28th January 
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1916, reversing the order of the Sabordinate 
Judge, Saltanpur, dated the 30th April 
1935. 

Mr. Mohammad Wasim, for 
lant. 

The Government Pleader, for Respondent 
No. 1. 

JUDGMENT —The appellant in this 
ease one Saifu Khan was the 4th defendant 
in a suit, which was brought in the 
Court of the Subordinate Judge of Sultanpur 
by the Deputy Commissioner of Fyzabad 
in his capacity of Manager of the Court 
of Wards of Ajudhia Estate., The first 
three defendants in the oase were Pir 
Bakhsh Khan, Fida Husain Khan and 
Chand Khan, and the suit was brought 
for the purpose of enforcing a surety 
bond by attachment and sale of al anna 
1 pie under-proprietary share situated in 
a village called Sewa, It appears that 
the first defendant Pir Bakhsh Khan in 
tha month of January 1906 took a lease 
of a certain village belonging to the 
Ajudhia Estate for the year 1313 to 1322 
Falk. He executed a kabuliyat in favour 
of the estate agreeing to pay a yearly 
rent of Rs. 2,275 and it was alleged in 
the second paragraph of the plaint that 
Pir Bakhsh got possession under the terms 
of this kabuliyat. In the third paragraph 
of the plaint it was stated “that with a 
view to ensure the realization of the lease 
money aforesaid the defendant No, 1 (that 
is the lessee), and his own brothers the 
defendants Nos. 2 aud 3 executed a 
surety bond on the 18th of June 1906 by 
which they hypothecated a l anna 1 pie under 
propsietary share of the village Sewa to 
secure the payment of one year’s rent 
amounting to Rs. 2,275.” The other 
paragraphs of the plaint set out that the 
lessee Pir Bakhsh fell into arrears and 
that consequently the suit was brought in 
order to enforce the terms of this contract 
of indemnity. The position of the 4th 
defendant Saifu Khan with respect to this 
. claim is as follows. It appears that the 
Raja of Hasanpur, who is the 5th de- 
fendant in the case, is the superior pro- 
prietor of this village of Sewa in which 
the under-proprietary share in suit is 
situated. The Raja obtained a deeree for 
arrears of rent against a namber of the 
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ander-proprietors in the village including 
the first three defendants and in execution 
of his decree he had caused the under- 
proprietary right in the village to be sold, 
property which included the share which 
is now in dispute. The Court of Wards 


had a decree against Pir Bakhsh for 
the arrears of rent which were 
owing from him; and claiming ‘to be 


interested in the under-proprietary share 
which had been hypotheecated under the 
deed of indemnity above-mentioned the 
Depnty Commissioner, in the course of 
the execution proceedings taken by the 
Raja of Hasanpur, applied to have this 
property either exempted from sale, or 
failing that, to have it notified at the 
time of the sale that the property was 
subject to an encumbrance in favour of 
the Court of Wards. This application of 
the Court of Wards to the Revenue Court 
which was executing the Raja’s decree was 
unsuccessful. The property was brought 
to sale and was purchased by the defendant 
appellant Saifu Khan. The present suit, 
therefore, has been brought for enforcement of 
the indemnity bond andthe plaintiff Court 
of Wards claims to be entitled to bring 
this under-proprietary share to sale for 
the purpose of realizing the amount secured 
by the deed of indemnity. A number of 
pleas were put up by the defendant Saifu 
Khan. Shortly stated his defence was to 
the effect that he had purchased the 
property free from all encumbrances and 
that the Court of Wards had no right to 
eall for a sale of this property in order 
to satisfy a claim based upon the deed 
of indemnity. With regard to this deed 
the only plea which Saifu Khan put 
forward in his written defence was that 
he had no knowledge whatever of if. 
Another defence was in the form of a 
suggestion or assertion that the plaintiff 
was in some way estopped from maintaining 
this suit. After the written pleadings had 
been put in Court statements were made 
from time to time by the Counsel employed 
by the parties. Issues were framed and 
issue No. 2 (a) reads as follows. “Is the 
security deed genuine and valid?” On the 
16th April 1915 after these irsues were 
framed it seems that the Pleader for Saifu 
Khan made yn admission that the deed. 
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which was being sued upon was a genuine 
deel and that he would not, therefore, 
require proof of its execution. When the 
Subordinate Judge came to decide the case 
he was of opinion that the deed was 
invalid to the extent of two-third of 
the share hypothecated inasmuch as no 
consideration for its execution was proved. 
In the course of his judgment the learned 
Subordinate Judge remarks that although 
the Pleader engaged by the defendant 
Saifu Khan had admitted the genuineness 
of the document he still contested its 
validity, The result was that the claim 
was dismissed. In appeal this decree of 
the Court of First Instance has been 
‘reversed by the learned District Judge 
of Fyzabad. In his opinion the Subordinate 
Judge was wrong in holding that the deed 
of indemnity was void for want of con- 
sideration. The Judge was of opinion that 
the defendant appellant Saifu Khan was 
bound to raise a definite plea attacking 
the validity of the document in suit. He 
held that no such definite plea had been 
put forward and thatin reality there was 
no issue between the parties with regard 
to this matter. He refers in the course 
of his judgment to the provisions of Order 
VIII, rule 2, of the Code of Civil Pro- 
cedure, and says that Saifu Khan was bound 
to expressly raise the plea of want of 
consideration in his written statement of 
‘defence. With regard to the other points 
which were debated. before the learned 
‘Judge he held that there was no bar to 
‘the entertainment of the suit on the other 
grounds which were put forward by Saifu 
Khan in his statement of defence. There 
are nine grounds set out in the memorandum 
of appeal presented to this Court but only 
two points have been arguéd before me 
‘by Mr. Wasim, the learned Counsel for 
the appellant. The first five grounds of 
the memorandum of appeal relate to the ques- 
tion of the validity of this deed of indem- 
‘nity. The argument with respect to this pcint 
is that the learned Judge was wrong in not 
investigating the question of want of 
consideration. The only other ground 
which has been pressed upon my attention 
‘by the learned Counsel is with reference 
to the plea taken in the ninth ground of the 
* memorandum of appeal. It was argued that 
when the Raja of Hasanpur obtained his 


decree against the under-proprietors includ- 


ing Pir Bakhsh and his brothers the 
Court of Wards which had taken an 
encumbrance of the property belonging 


to these under-proprietors was under a 
liability to satisfy the deqree obtained by 
the Raja the superior proprietor. In this 
connection reference was made to section 
154 of the Oudh Rent Act. It is con- 
tended that as the Court of Wards did 
not satisfy the decree the present suit 
is not maintainable. [ am unable to 
accept this argument, It may be the case that 
the Court of Wards as an encumbrancer 
of under-proprietary property was liable 
to the Raja. It does not appear, however, 
that the Raja made the Court of Wards any 
party to the suit in which he claimed 
arrears of rent from Pir Bakhsh and the 
others and in any case 1 fail to see how 
it ean be said that the mere ‘fact that 
tha Court of Wards did not satisfy the 
Raja’s decree is any bar to its making 
the present claim on the basis of this 
deed of indemnity. Ñə far as this point 
is concerned the appellant has, in my 
opinion, no c:se. I have come to the oon- 
clusion, however, that I must send the case 
back for a decision upon the question of 
the consideration which passed between the 
persons who are parties to the bond 
of indemnity executed in the month of 
June 1906. I have already mentioned that 
the learned Jadge has referred to Order 
VIII, rale 2, of the Code of Civil Pro. 
aedure in his jadgment. I might also refer 
to Order VI, rule 8, which lays down that 
where a contract is alleged in any plead- 
ing, a bare denial of the same by the 
opposite party shall be construed only as 
a denial in fact of the express contract 
alleged and’ not as a denial of the lega- 
lity or suffisiency in law of such a con- 
tract. It was, however, to be remsmbered 
in the present instance that the defendant- 
appellant Saifu Khan was no party to 
this deed of indemnity and this being so 
it seens to me impossible to insist that 
he should have set up pleas . based upon 
facts which could not possibly be within 
his knowledge. How, it may be asked, was 
Saifn Khan to raise a plea to the effect 
that no sonsideration moving from the 
Court of Wards had passed tothe 
cutants of this deed of indemnity. 


exe. 
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quite clear, as I have already mentioned, 
that this document was exesnted behind 
Saifu Khan’s bask and without his know: 
ledge and when he. stated in the second 
paragraph of his written statement that 
he had no knowledge of. the terms of the 
document or the. circumstances in .which 
it came to be executed he said all that 
could be expected from him in the 
circumstances. Referring to section 127 of 
the Contract Act we find that anything 
done or any promise made for the benefit 
of the principal debtor may be a sufficient 
consideration to the surety for. giving the 
guarantee. If this case is to be desided 
upon the strict law of pleadings it seems 
to me that the learned Judge should have 
insisted upon a strict observance of the 
law by the plaintiff himself. If we 
examine the plaint which was filed in this 
ease we find no allegation made by the 
plaintiff that any consideration moved from 
the plaintiff to the first three defendants -in 
connection with. the execution of -this con- 
tract of indemnity. Order VI, rule 8, 
of the Code of Civil Procedure, Jays 
down that the forms. in Appendix A when 
applicable, and where they are not ap- 
` plicable, forms of a like character, as 
nearly as may be, shall be, used 
fon:.all pleadings. In Appendix A to the 
Code, form No. 12, we have-a form of 
plaint which is ‘to be followed in a suit 
hrought against a surety for payment of 
rent; and in the second paragraph of 
this pattern plaint we.find an allegation 
made by the plaintiff “that the defendant 
(that is the surety) agreed, in consideration 
of the letting of the premises to the lessee, 
to guarantee the punctual. payment of 
rent.”.Similarly. we find in form No. 18 in 
the same Appendix (a case of .a suit on 
a bond for the fidelity.of a olerk) an 
allegation that consideration passed from 
the plaintiff.to the defendant, It seems 
to me clear,. therefore, that in cases of the 
present kind it is the intention of the 
Legislature that the fact of consideration 
having been given should be alleged in the 
plaint. Another point may be noticed here. I 
have already . stated - that the -kabultyat 
which was executed by. the first defendant 
Pir Bakhsh was signed by him on ‘the 
9th of January and was registered on the 


1297 of the Contract Act. 
‘stances if may well be contended that it 
‘was not necessary for the appellant Saifn 


‘plea that the bond 


‘by the plaintiff himself. I 


I take it from the 
the second 


15th of January 1906. 
allegation contained in 


-paragrapb of the plaint that Pir Bakhsh 
‘obtained 


after 


That 


immediately 
registered. 


possession 


this deed had been 


“may not of course be the real meaning of 


what is said in paragraph 2, but:at any 
rate it is the apparent meaning. Then we 
find in paragraph 3 that the indemnity 
bond upon which the plaintiff relied was 
executed on the 18th of June 1906, that 
is to say about six months after the 
kabuliyat had been executed by the principal 
debtor and presomably six months or tbere- 
abouts after he had been. admitted to 
possession. Prima facte therefcre if . would 


‘appear from these statements contained in 


the plaint that there was no consideration 
for this contract and the learned Counsel 
for the appellant has referred in this con- 
nection to illustration (c) attached to section 
Ju these cirsum- 


Khan to raise, even if he could, any definite 
in suit was void for 
want of consideration, that fact being ap- 
parent upon the statement of the case made 
think there 
can be no doubt that the question of the 
validity of this document was one which 


‘ought to have been tried ont in the Court 


of First Instance. The Subordinate Judge 
has, as -I have mentioned, decided this ques- 
tion adversely to the plaintiff. Atthe same 
time he was guilty, I think, of error in not 
allowing the plaintiff an opportunity of pro- 
ducing evidence to show that notwithstand- 
ing what appeared in the plaint there was 
in fact good consideration for the bond. I 
cannot agree with the learned Judge of the 
Court below that the issue relating to want 
of consideration for the bond was not a matter 
which was to be ingaired into in the Court of 
First Instance. 

Í remit the following issue for trial to the 
Court of the learned Judge :— 

What consideration, if any, moved from 
the plaintiff to the defendants Nos. 1 to 
8 in connection with the execution of the 
indemnity bond dated the 18th of June 
1906? < 

The plaintiff will be given an opportunity 
of addacing any evidence he may choose te 


460 INDIAN 
JOGESH CHANDRA ROY V, RAM KEBAL NATH, 


bring bearing upon this issue and the defend- 
ant-appellant ought to have an opportunity 
of producing evidence by way of rebuttal. 
The learned Judge will return his finding 
on this issue within two months from the 
date of the receipt of this order of remand 
and fifteen days to run from the date of his 
finding will be allowed to the parties to file 
objections if they so desire. 

This appeal has already been before me 
and by my order of the 16th of January 
last an issue was remitted for trial to the 
learned District Judge of Eyzabad. The 
question which the learned Judge was asked 
to determine was whether or not any con- 
sideration moved from the plaintiff to the 
defendants Nos. 1 to 3 in connection with 
the exeoution of the indemnity bond dated 
18th June 1906. The finding of the learned 
Judge is that there was consideration for 
this bond of indemnity. He finds as a 
matter of fact that actual possession of the 
property in respect of which the lease 
had been executed was not delivered to the 
lessee Pir Bakhsh Khan until the indemnity 
bond in suit, namely the bond of 18th of June 
1906, had been eéxesnted and accepted 
as adequate security. A petition of objection 
was lodged against the finding of the 
learned District Judge but Mr. Wasim has 
very candidly informed me that he is 
unable to challenge ‘the finding. In view 
of that finding the appeal must be dismissed. 
The order, therefore, is that the appeal 
fails and is dismissed with costs. 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 3215 
or 1915, 

April 19, 1917. 

Present:—Mr. Justice: N, Chatterjea and 
Mr: Justice Smither. 

JOGESH CHANDRA ROY —Puaintirs— 
APPELLENT 
versus 
RAM KEBAL NATH AND anorHer— 


Derenpants—Rusponvents. 

Ciril Procedure Code (Act F of 1908), s. 11—Res 
judicata-—Rent suit-—Decision as to annual rent payable 
—Subsequent suit, 

Where in a suit for rent, the question as to what 
fethe rent annnally payable for the holding is 
directly raised aud decided by the Court, the decision 
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operates as res judicata in a subsequent, suit between 
the parties or their representatives, unless it is shown 
that the rent has been subsequently changed. 


Appeal against the decree of the Sub- 
ordinate Judge, Chittagong, dated the 10th 
September 1915, affirming that of the Mansif 
at Satkania, dated the 18th February 1915. 

Babus D. L. Kastgir and Chandra Sekhar 
Sen, for the Appellant. 

Babus Ahitish Ohandra Sen and Prebodh 
Oh, Dutt, for the Respondenta. 

JUDGMENT.—This appeal arises out of 
a suit for rent. The plaintiff stated that 
the rent was Rs, 6-11-0 per year, while the 
defendant said that it was Rs. 5-14-6, 

It appears that there was a previous 
rent suit in which also the plaintiff claimed 
Rs. 6-11-0 as rent of the holding. The defence 
was the same. As in the present sait, 
an express issue was raised as to the 
amount of the jama payable by the defend- 
ant. In that- suit, the Court, upon a 
consideration of the evidense, came to the 
conclusion that' Rs, 5-146 was the rent 
payable for the holding per year. 

The present suit is for the period im- 
mediately succeeding that for which the 
previous suit was brought. In this suit 
the plaintiff again claims rentat the rate 
of Rs. 6-11-0 per year. The Courts below 
have held that the decision in the previous 
suit operates as res judieata. 

We think that the decision of the Court 
below is right. As we have said, the 
question as to what is the rent payable 
for the holding was directly raised and 
decided in the previous suit. The plaintiff 
gays that he had no knowledge of the 
Kkabuliyat which he has now produced and 
from which he wants to show that Rs. 6-11-0 
which he olaims as rent, includes the 
price of a goat which the defendant’s 
predecessor-in-title agreed to pay. Practically 
the plaintiff wants to produce additional 
evidence or urge an additional ground in 
support of his contention that Ra. 6-11-0 
constitute thé annual rent. The yearly 
rent was expressly determined in the pre- 
vious suit to be Rs. 5-14-6 and it has not 
been shown nor even suggested that the rent 
has been subsequently changed. 

The appeal accordingly fails and is dis. 
missed with costs. 
. i Appeal dismisred, 
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- ALLAHABAD HIGH COURT. 
Seconp Civit APPEAL No. 1400 or 1916. 
April 21, 1917. 
Present:-Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 


SUBA SINGH AND anoraen—Derenpants— ` 


APPELLANTS 
VETSUS 
MAHABIR SINGH —Piaintire — 


RESPONDENT. 

Pre-emption —Morigage by conditional sale—Decree 
absulute — Possession — Cause of action— Limitation. 

A mortgage by way of conditional sale was execut- 
ed on the 3rd of June 1903. A decree absolute was 
made with respect to the mortgage on the 18th of 
June 1914, and possession was given on the 26th of 
February 1916. A suit for pre-emption with res- 
poct to the property was instituted on the 5th of 
October 1915. The custom of pre-emption as proved 
by an entry in the 127ib-ul-arz referred to transfers 
and not to any order of Court making a decree 
absolute or granting possession: 

Held, that the suit was barred by time inasmuch 
as the plaintiff's right, if any, accrued at the time of 
the original transfer, i.e. in 1909 and not at the time 
ab which possession was given under the decree 
absolute, us there was nolright to get possession as 
the result of the decree absolute or the order for 
possession of the Court. [p. 462, col, 1.] 


Second appeal against the decision of the 
District Judge, Ghazipur, dated the 13th 
September, 1916. 


FACTS appear from the judgment. 


Dr, Surendra Nath Sen, for the Appellants. 
—All thatthe wajib-ul-arz provides is that 
the right of pre-emption is given in the case 
of transfers and the first offer should be made 
as detailed therein. There is no provision 
as to any right of preemption arising upon 
the order of the Court for making a decree 
absolute or granting possession. Thus the 
plaintiff got no right of possession as the 
result of the decree absolute on the order for 
possession of the Court. Any right which 
accrued to the plaintiff accrued at the time 
of transfer in 1939. The suit is barred 
by time. 


The Hon’ble Dr. Tej Bahadur Sapru, for 
the Respondents, contended that the point 
argued by appellant’s Counsel did not arise 
as the defendant-appellant admitted the right 
of pre-emption. He had no right now to raise 
that plea. He cannot go behind his 
admissions. He then referred to judgments 
of the lower Court, 

Dr, Surendra Nath Sen was not called to 
reply. 
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JUDGMENT.—This appeal arises out of a 
suit for pre-emption. The facts are that as 
far back as the 3rd of June 1909, there was a 
mortgage by way of conditional sale. The 
decree absolute was made on the 13th of 
dune 1914. Possession was given on the 
26th of February 1915. The present suit 
was instituted on the 5th of October 1515. 
The plaintiff alleged his cause of action to 
have arisen not at the date of the original 
transfer but on the date at which posses- 
sion was given under the decree absolute. 
The custom as proved by the entry in the 
wajib-ul-arz refers to transfers (intikal) 
and provides that the first offer must be made 
as therein set forth. There is no reference 
in the entry to any right of pre-emption upon 
the order of the Court for making a decree 
absolute or granting possession. The question 
in the Court below was when did the plaintiff's 
cause of action, if any, arise. The Court of 
First Instance held that the cause of action, 
if any, arose on the 3rd of June 1909, the date 
of the transfer, and that the suit was barred 
by limitation. The lower Appellate Court 
thought otherwise. The defendant comes 
here in second appeal. It is contended that 
there was no right to get possession as the 
result of the decree absolute or the order for 
possession of the Court and that the plain- 
tiff’s right, if any, accrued at the time of the 
original transfer, that is, in 1909. It is con- 
tended on behalf of the respondent that this 
plea is notopen because in the Court below 
the right of pre-emption was admitted. It 
seems to us that what was admitted in the 
Court below wasthat there was a right of 
pre-emption as recorded in the wajtb-ul-arz 
and that this custom had reference tu voluntary 
transfers by co-sharers and that if the plaint- 
iff’s rights were under this custom, his suit 
was Clearly barred. In our opinion it caunot 
be contended for one moment that the de- 
fendant admitted in the Court below that 
there existed a right of pre-emption by | 
reason of the fact that there had been an 
order absolute in a foreclosure suit and an 
order for possession following thereon. The 
last paragraph but one of the judgment of 
the lower Appellate Court clearly shows that 
the defendant’s Pleader in that Court never 
intended to make any such admission. We 
think that the only custom which was proved 
in the present case was the custom recorded 
in the wajrb-ul-arz. The plaintiff's right, 
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therefore, if any, arose in 1909, and the suit 
ought to have been brought within one year 
from that date. We allow the appeal set aside 
the decree of the lower Appellate Court and 
restore the decree of the Court of First Instance 
with costs in this Court and in the Court 
below. Costs in this Court will include fees 
on the higher scale, 

i Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 3213 
_ or 1915, 
June 7, 1917. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 
DWARIK BALA AND 0OTHERS— DEFENDANTS 
l APPELLANTS 
ie VETSUS 
NIDHI RAM BALA—Puarntive AND 
SHUSARI DASYA AND ANOTHER— 


Prorarma DEFENDANTS — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. II, rr. 6, 7 
— Possession or Yol possession of particular plot, suit 
Jor recovery ofi= maintainability of—Prame of suit 
— Contradictory: nuses of action — Estoppel by pleading. 
The plaintif brought a suit in the alternative, first 
of all, to recover a’ particular land on the footing 
that a legal partition had been mige “between the 
parties, and if the partition -wast not Iégal, thei 
he asked to be putim:joijnt possession arith the defend- 
ants. The case went to trial without any application 
by the defendants under the provisions of the Civil 
Procedure Code to excinde one of the causes of action 
from the trial. .The Trial Court awarded the plaint- 
iff a decree for joint possession, which was affirmed 
in appeal without any objection.having been made to 

the frame of the suit: ire l 
Held, that in second appeal the defendant could 
not urge that the whole of the’ proceedings oul- 
minating in the decree for joint possession should be 
put an end io on the ground that contradictory 
causes of action ought not to have been’ tried 

together. [p. 463, col. 1.] ae 


Appeal against the deoree of the Subordi- 
nate Judge, Jessore, dated the 9th August, 
1915, affirming that of the Munsif, Jhenida, 
dated the 8rd August 1914, 

FACTS of the case appear from the judg- 
ment. 


",7% 


Babu Bireswar Bagchi, for the Appellants. 


— The defendants are the appellants. The 
plaintiff’s case was that he had been in pos- 
session of a specific portion which fell to his 
share on partition and that he was dispos- 
sessed from his share by the defendants. 
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His prayers were two, viz. (1) for the re- 
covery of his share from which he had been 
dispossessed, or in the alternative (2) a 
decrée ‘for joint possession. The Courts 
below disbelieved the plaintiff’s story of 
partition and separate- possession but gave 
him a decree for joint possession. My sub- 
mission is that when his main case failed he 
should not have been given a decree for 
joint possession. In view of the findings 
of the Court below his remedy lay in a suit 
for partition. See unreported Letters Patent 
Appeal No. 125 of 1915. 


[Frercuer, J.—In the plaint the alterna- 
tive prayer was made, and so the lower 
Courts could allow such a prayer. | 

Bot the alternative prayers made in the 
plaint are contradictory and inconsistent, 
and when the plaintiff's main case for re~ 
covery of khas possession failed, the alterna- 
tive prayer for joint possession should not 
have been allowed. 

[ FLETCHER, J.— Was this point taken in the 
lower Courts? | 

Iam not sure of that. 

[Fuercuer, J.—In second appeal you can- 
not raise any point not taken in the lower 
Courts. | aS 

It is a pure question of law, and your 
Lordships can allow it to be raised for the 
first time in second appeal. The two dases 
set upin the plaint are contradictory ‘and’ 
inconsistent, and your Lordships have held 
in many cases that such contradictory cases 
should ‘not be allowed to be setup. Even 
according to the finding of the lower Appel-’ 


‘late Court the plaintiff i’ not entitled to a 


deeree for joint posseasioni” * 


Babu Makunda Behar’ Mullick, for the 
Respondents, not called upon in reply. 


JUDGMENT .—-This is an appeal by the 
defendants against a judgment of the learned. 
Subordinate Judge of Jessore affirming a 
decision of the Munsif of Jhenida. The 
plaintiff brought a suit in the alternative, 
first of all to recover certain particular 
specified land on the footing thata legal 
partition had been made between the parties 
and, if the partition was not legal, then he 
asked to be putin joint possession with the 
defendants. This is nota case where the ` 
plaintiff sued to recover a particular land 
on the footing that there had been a parti- 
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tion and that case having failed the Court 
awarded a decree for joint possession. The 
plaintiff set out his case from the ontset 
and the defendants had notice of the alterna- 
tive case. They might bave applied to the 
Court under the. provisions of the Oode to 
exclude one of- the causes of action from the 
present trial. They, however, did not do 
so. The case went to trialand was argued 
in both the lower Courts without any objec- 
tion, and now in the second appeal we are 
asked to put an end to the whole of the 
proceedings on the ground that contradictory 
causes of action ought not to be tried to- 
gether. We think there is no force in this 
contention. Having regard to the fact that 
the case was tried in that way without any 
objection in the first Court on the settlement 
of issue the objection urged in this appeal 
was notraised and in the lower Appellate 
Court where the present appellants were also 
the appellants they raised no point except- 
ing the two mentioned by the learned Judge 
in his judgment as matters for determina- 
tion and these matters having been deter- 
mined in the suit against them, the appellants 
cannot now in the second appeal raise a 
matter which has not been considered by the 
lower Courts. The appeal fails and is dis- 
missed with costs. 
Appeal dismissed, 


CALCUTTA HIGH COURT, 
Rowe Nest No. 76 or 1917, 
May 11, 1917, 
Present:—Mr. Justice Fletcher and 
Mr, Justice Newbould. 
BHABASINDHU HALDAR AND ANOTHER — 
PLAINTIFFS—PETITIONERS 
Versus 
KESAB CHANDRA HALDAR AND OTHERS 


DEFENDANTS — Opposite Partizs, 

Civil Procedure Code (Act V of 1908), s. 115— 
Review~——Discretion of subordinate Cowrt—Revision— 
High Court, power of. 

The High Court in revision under section 115, Civil 
Procedure Code, cannot interfere with the discretion 
of a subordinate Court as to whether it should or 
should not review its judgment. 

Rule against the order of the Munsif, 
Second Court, Diamond Harbour in Miscel- 


laneous Case No. 254 of 1916, 
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PUNNT t. KOUSA. 


Babu Sarada Oharn Maity, for the Peti- 
tioners. 

JUDGMENT,—This is a Rule calling on 
the opposite party to show cause why the 
order -of the learned Judge of the Court 
below declining to review his judgment 
should not be set aside. The Judge in the 
Court below had all the materials before him. 
He said that the judgment he delivered was 
all right and he saw no reason to interfere 
with itand, therefore, declined to grant a 
review. We cannot interfere with the 
discretion of a Judge as to whether he should 
or should not review his judgment. The 
argument that has been put forward that the 
application is made not against the order of 
the learned Judge on the review but against 
the original order cannot be assented to for one 
moment. Asa matter of fact, the Judge in the 
original judgment said that the plaintiffs were 
in serious default. Notwithstanding that they 
were given time to rectify the default; but 
they did not do so, The Judge having con- 
sidered these matters said that he declined to 
review his judgment. We see no reason to 
interfere with the judgment of the learned 
Judge. The Rule is, therefore, discharged, 
We make no order as to costs, 


Rule discharged, 


ALLAHABAD HIGH COURT, 
Seconp Orvik APPKEAL No. 866 or 1915. 
December 8, 1916. 

Present:—Sir Henry Richards, Kr., Chief , 
Justice, and Justice Sir P. ©. Banerji, Kr, 
PUNNU AND anorHER—PLAINTIFF3— 

APPELLANTS 
VETSUS 
Musaminat KOUSA AND OTHERS—Derenpants 
— RESPONDENTS. 

Hindu Law — Joint family— Money advanced by one 
member -— Presumption—Burden of proof. 

Where a member of a joint Hindu family advances 
money on a mortgage, the presumption is that the ~ 
money is advanced from the joint funds and the 
burden of proving to the contrary lies on those who 
allege that he advanced the money out of his self. 
acquired funds, jp. 464, col. 1.) 

Second appeal against the decision of the 
District Judge, Mainpuri, dated the 30th of 
April, 1915. 

Mr. M. L. Sandal, for the Appellants, 


A 
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BHUPENDRA KUMAR V. PYARI MOHAN ROT. 


Dr. 5. N. Sen, for the Respondents. 

JUDGMENT.—This and the connected 
Appeal No. 1128 of 1915 arise under the 
following circumstances. Two mortgages were 
made in favour of one Govind, since deceased. 
The purchaser of the equity of redemption 
from the mortgagor paid into Court the 
amount due upon the two mortgages under 
section 33 of the Transfer of Property Act. 
The present suit has been brought by the 
plaintiffs alleging that they and Govind 
constituted a joint Hindu family and that 
accordingly the defendant No. 1, the daughter 
of Govind, had no interest therein. The 
Court of First Instance found that the family 
was joint but nevertheless dismissed the suit 
of the plaintifis. The plaintiffs appealed con- 
tending that if the finding that the family was 
joint was accepted, then the suit onght to 
have been decreed. The defendant Musam- 
mat Kausa filed an objection to the finding 
that Govind and the plaintiffs were joint. 
The lower Appellate Court apparently accept- 
ing the finding of the Court of First Instance 


that the family was joint, held that it lay upon 


the plaintiffs to prove that the money advane- 
ed on the mortgages were out of joint family 
funds. He declined to record any finding on 
the question of jointness or separation. We 
think that if the family was found to be 
joint and if it was proved that there 
was joint family property belonging to the 
family, then ths onus of showing that the 
money advanced on these mortgages was the 
self-acquired property of Govind would lie 
upon the ‘defendant his daughter. Before 
finally deciding the appeal we think it neces- 
sary to refer issues to the Court balow. We 
accordingly refer the following ‘issues; — 

(1) Were plaintiffs and Govind members 
of a joint Hindu family and did they own 
joint property ? 

(2) Was the money advanced on these 
mortgages the separate property of Govind? 

“In dealing this last’ mentioned issue the 
Court will bear in mind what we have said 
above as to the onus of proof, The Court will 
dedide these issues on the evidence already on 
the record. Ten days will be allowed for 
filing objections. © 

Oase remanded.’ 
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CALCUTTA HIGH COURT. 
APPEALS From APPELLATE Decrees Nos. 1995 
AND 2061 or 1913. 

April 19, 1917, 

Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 

In No. 1905 
BHUPENDRA KUMAR CHAKRAVARTY 
PLAINTIFF— APPELLANT 
VETSUS 
PYARI MOHAN ROY AND orssrs— 
J)EFENDANTS-— RESPONDENTS 
AND 
In No. 2061 
PYARI MOHAN ROY —— DEFENDANT — 
APPELLANT 
COTEUS 
BHUPENDRA KUMAR CHAKRAVARTY 


PLAINTIKH-——-RESPONDENT, 

Contract Act (IK of 1872), s. 70, scope of —Transfer 
of Property Act (IV of 1882), s. 51—‘Trespasser in good 
faith, improving land—Owner, liability of, to pay costs 
of improvement. 

The defendant encroached upon the land of the 
plaintiff, believing in good faith that it belonged to 
him as forming parb of his adjoining land, cleared it 
of jungle and rendered it fit for cultivation at his 
expense: . 


Held, that the defendant was not entitled to a 
charge upon the land decreed to the plaintiff for the 
expenses, as if was not established that the plaintiff 
or his predecessor was aware of the encroachment 
but as what was done by the defendant for the 
improvement of the land was done by him lawfully 


e 


. and was not intended to be done gratuitously and 


as the plaintiff enjoyed the benefit of it, the defend- 
ant was entitled, under section 70 of the Contract Act, 
to be compensated for the money spent by him and 
the plaintiff should geta decree to recover possession 
upon payment of the amount which was laid out by 
the defendant in improving the land of the plaintiff. 
[p. 466, col. J,] 

Section 70 of the Contract Act is not limited to 
cases where the person lawfully doing the thing for 
another person knows who the other person is, [p. 
465, col, 1.) 


Appeals against the decrees of the Ad- 
ditional District Judge,.24-Parganas, dated 
the 15th January 1913, modifying that of 
the Subordinate Judge, 3rd Court, of that 
District, dated 19th June 1507. 


Babus Basant Coomar Bose, Siva Prasanna 
Bhattacharjee and Lal Mohan Ghose, for the 
Appellant in No. 1905 and Respondent in 
No. 2061. . 

Babus Mohendranath Roy and Manmatha 
Nath Roy, for the -Respondent in No, 1905 
and Appellant in No, 2061, 


li 
ad 
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BHUPENDRA KUMAR V. PYARI MOHAN ROY, 


- JUDGMENT. 
In No, 1905 or 1913. 


FrLercser, J.—This is an appeal by the 
plaintiff from a decision of the learned 
District Judge of the Twenty-four Parganahs 
modifying a decision of the Subordinate 
Judge at Alipur. The present suit was 
instituted as long ago as the 9th April 
190%, and is, therefore, slightly more than 
eleven : years old to-day, and I think that 
the delay in the proceedings casts no credit 
either on the Courts or on the parties 
engaged in the litigation. The suit was 
a suit for possession brought by the plain- 
tiff as the assignee of a lease granted by 
the defendant No. 3 inthe month of June 
1899, and the suit was principally brought 
against the contesting defendant who had 
obtained a lease from the same lessor in 
August 1899, his property adjoining the 
property let out to the plaintiff’s predecessor- 
in-title. The case as decided by the learned 
Judge of the lower Appellate Conrt in the 
judgment now under appeal is this :—The 
learned Judge came to the conclusion that the 
defendant was acting in good faith when 
he encroached upon and cleared the lands 
of the plaintiff and that be had done so 
in the belief that the property was included 
in his share and that, so far as I gather 
from the reasons given by the learned 
Judge, was partly, if not, largely, due to 
the failure of the plaintiff or his predecessor 
to fulfil one of the’ terms of the lease 
which was granted to him, namely, that 
the boundaries should be demarcated bet- 
ween the plaintifi’s predecessor and the 
defendant. But the learned Judge made a 
finding that the evidence did not establish 
that the plaintiff or his predecessor-in- 
interest were aware of the encroachment 
that had been made by the defendant. 
The learned Judge, however, seems to have 
considered that that point was immaterial 
and he declared a charge on the property 
in favour of the defendant and declared 
“the plaintiff’s right thereto subject to the 
charge so created. The plaintiff appealed 
against that decision. 

The first point is whether the learned 
Judge -was right in the view that he took, 
namely, that having come to the conclusion 
that knowledge of the plaintiff or his pre- 
decessor had not been established to the 
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satisfaction of the Court, whether the mere 
fact that the defendant had encroached 
and. spent money in good faith was sufficient 
to entitle him to- a charge on the plaintiff’s 


property. The case is not governed by 
section 51 of the. Transfer of Property 
Act, but it. comes within the general 


rals as laid down in the wall-known case of 
Ramsden v. Dyson (1). That rule has 
bsen adopted and followed in India in 
more than one case. The fact that the 
learned Judge found that the plaintiff or his 
predecessor had no knowledge or that, at 
any rate, the evidence did not establish 
such knowledge is snfficient to take the 
present case out of that rule, and, there- 
fore, the judgment appealed from cannot 
be supported on the ground on which the 
learned Judge rested his decision. But 
the case does not rest there. There are 
other provisions in the law in this country 
governing the obligations of -persons enjoy- 
ing the benefit of a non-gratuitous- act. 
Sestion 70 of the Indian Contract Act is 
a statutory enactment with reference there- 
to. That section provides that where a 
person lawfully does anything for another 
person or delivers anything to him not 
intending to do so gratuitously and such 
other person enjoys the banefit thereof, the 
latter is bound to make compensation. to 
the former in respect of or to ` restore 
the thing sodone or delivered. It is argued 
on the part of the plaintiff that this section 
only ‘applies when the person lawfully doing 
the thing for another person knows who 
the other person is. There is no warrant 
for such limitation being put on the section 
and the illustrations to the section negative 
the view that the person lawfually doing 
the thing for another person knew the 
person. It is quite 
clear that the two illustrations presuppose 
that the person doing the thing did not 
know the name. The first illustration of-the 
tradesman having the goods at the wrong 
house ‘is a clear case where the tradesman 
did not know the name of the pergon, or,: 
at any rate, if he knew his name, he made 
a mistake as to the person bearing that 
name. There is no foundation for the argu- 
ment put forward by the learned Vakil 


(1) (1866) 1 H. L., 129; 12 Jur, {N.s ) 506; 14 W, 
R, 926. < : 
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for -the appellant as regards the meaning 
of this section. The question is whether 
the present case comes within the terms 
of that section. The section is very wide 
and, of course, there must be some limi- 
tation. But it cannot be suggested in the 
present case that the clearing of the jungle 
was not done lawfully. It is quite clear 
from the findings made by the learned 
Judge that the defendant did not intend 
to do so gratuitously. The evidence also 
shows without doubt that the plaintiff has 
enjoyed the benefit-of the money laid out 
by the defendant in clearing the jungle 
and making the land fit for cultivation. 
I think the case clearly comes within the 
terms of section 70 of the Indian Contract 
Ast. The difference between section 51 of 
the Transfer of Property Act and section 
70 of the Indian Contract Act is that, in 
the 


cases coming under section 51 of 


Transfer of Property Act and under the — 


rule laid down in Ramsden v. Dyson (1), 
the defendant gets a charge on the pro- 
perty, but, in cases under section 70 of 
the Indian Contract Act, the plaintiff is 
bound to make compensation to the defend- 
ant for the amount spent; and, therefore, 
the decree in this case, instead of declaring 
a charge in favour of the defendant, should 
declare that the plaintiff is entitled to 
recover possession upon payment of the 
amonnt that was found to be due to the 
defendant by the learned Judge of the 
lower Appellate Court. I think, on the 
findings made by the learned Judge the 
defendant is entitled to recover the money 
which he has laid ont in improving and 
rendering fit for cultivation the land of 
the plaintiff. If the defendant be deprived 
of the amount spent by him on the land, 
it will be a great hardship on him. The 
argument that has been put forward on 
behalf of the plaintiff-appellant that this 
is, in fact, a case of the defendant having 
improved his own land has no foundation. 
The land was dense jungle and had no 
value unless and until the property was 
cleared and made fit for oultivation. It 
is not suggested that the property sould 
have been cleared and made fit for 
cultivation at any lesser sum. If the defendant 
loses the benefit of the money spent by 
him for clearing this considerable piece of 
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land, it would bea great hardship. There- 
fore, on the findings made by the learned 
Judge of the lower Appellate Court, I 
think the case comes within the terms of 
section 70 of -the Indian Contract Act 
and the plaintiff is entitled fo obtain the 
decree given in bis favour by the lower 
Appellate Court, subject to the variation 
1 have mentioned. 

Two other points were raised in this 
appeal which were touched upon some- 
what lightly. It is hardly a matter of. 
surprise when we find that the points 
were not referred to in the judgment of the 
lower Appellate Court. The first point 
was that, in ascertaining the amount of 
compensation allowed to the defendant, the 
defendant ought to have been charged by 
way of mesne profits. The point was not 
referred to in the judgment of the learned 
Judge of the lower Appellate Court and 
presumably for the reason given in the 
Munsif’ judgment, namely, that, if the 
defendant be charged by way of mesne 
profits, he ought to be allowed interest on 
the amount he laid out. It is sufficient to 
say that the point was not raised in the 
Court of Appeal below, and it is much too 
late to raise it now in this Court in 
second appeal. The second point was that 
the defendant ought to bave been also 
charged with the value of the timber that 
was cut and removed from the land in 
order to make it clear. There is nothing 
in the judgment of the lower ‘Appellate 
Court about this point at all. We do not 
know whether the timber was of any 
value or whether it was merely under. 
growth which was wholly valueless and 
would fetch nothing and would rather re- 
quire money to be spent to remove it from 
the land. The point was, however, not 
raised in the Court of Appeal below and it 
cannot be taken here now in second 
appeal. ; 

In the result, the jadgment apaid 
from must be affirmed and the present 
appeal dismissed with costs, subject “to the 
variation that I have already mentioned. 

Newsoutp, J.—I agree. 

In No. 2061 or 19138. 

This appeal is not pressed and i is accord 

ingly dismissed with costs. : 
Appeals dismissed. 
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JNANENDRA MOHAN SEN v. HARI RAM RABHA, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Deorses No. 1621 
' or 1915, 

April 20, 1917. 
Present:—Justice Sir Charles Chitty, 
Kr., and Mr. Justice Beachcroft. 
JNANENDRA MOHAN SEN—PLAINTIFP— 

- APPELLANT 
“VOTSUS 
HARI RAM RABHA AND OTHERS— 


Derenpants—ResponDENTs. 

Appeal decided on new case not made out in plead- 
ings, re-hearing of——Remand. 

Where an Appellate Court dismissed the plaintiff's 
suit affirming the decision of the primary Court 
on a case which was neither set up by the plaintiff 
nor by the defendant and was absolutely inconsistent 
with the defendant's case: 

Held, .that the judgment of the Appellate Court 
could not stand and that the case should be remand- 
ed to the Appellate Court for a re-hearing of the 
appeal, [p. 468, col. 2. | 


Appeal against the. decree of the Special 
Subordinate Judge, Dhubri, Assam Valley 
District, dated the 31st March 1915, affirm- 
ing that of the Extra Assistant Commissioner 
and Munsif, Goalpara, dated the 19th 
December 1913, 

FACTS.—The pldintiff was the appellant 
inthis case, The ‘suit was for recovery of 
possession after declaration of title to 8 bighas 
of land with mesne profits. 
pute was a part of a large plot of 54 
bighas lakheraj lands, originally held by the 
lakherajdars from whom Rani Abhoyesswari 
Debi, pro forma defendant, purchased it in 
1908 The Rani in- her turn gave a settle- 
ment of the said 54 bzghas to the plaintiff, 
from whom the defendant No.1 took a 
sub-lease of the 8 bigkas on condition to pay 
rent in kind. The defendant No.1 used to 
pay rent in paddy, and on his failure to 
pay rent, the plaintiff brought a suit against 
him for rent. In that suit the defendant 
alleged that there was no relationship of 
landlord and tenant -between him and 
the plaintiff. The trial Court dismissed 
the plaintiff's suit for rent, holding that 
the plaintiff had failed to establish the 
relationship of landlord and tenant between 
himself and the defendant, Thereupon the 
plaintiff brought the present suit to recover 
khas possession of the land from the defendant 
` No. 1, the Rani being made pro forma defend- 
ant. In this case also the defendant pleaded 
that he was not a lerant of the plaintiff, but 
a tenant holding directly under the Rani. 
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The Court of first instance found that the 
settlement was in favour of the plaintiff, 
and thatthe defendant had failed to prove 
his tenancy under the Rani. But the Court, 
relying on the deposition of one of the defend- 
ant’s witnesses, found that one Chakar had 
an occupancy rightin the disputed land, 
and so long as Chakar did not abandon his 
holding, the plaintiff was not entitled to take 
possession of the land. The evidence relied 
upon was to the effect that Chakar who was 
holding the land in dispute, while leaving 
the country for some military service, asked 
the defendant No. 1 to remain in posses- 
sion of the land till he returned, that 
Chakar employed defendant No. 1 as his 
agent, and that the defendant paid rent in 
his absence. The Court held, there was no 
surrender of the hold ing by Chakar. 


Against this decision the plaintiff preferred 
an appeal and the lower Appellate Court held 
that the settlement was made by the zemin- 
dar in favour of the plaintiff, when Chakar 
was in possession of the land and had a claim 
to that land, and that the zemzndar had no 
right to settle. the land ignoring Chakar’s 
right to the land, so long as no default 
was made in payment of rent. 

Against this decision the plaintiff preferred 
this appeal. 

Babu Sarat Chandra Roy Chowdhury (with 
him Babu Saty: Charan Sinha), for the Ap- 
pollant.—In this case the lower Court alto- 
gether decided upon a new case, Which was 
not made out either by th2 plaintiff or by 
the defendant. In the written statement, 
the defendant alleged that he was a tenant 
of the Rani and he produced witnesses to 
support his case. The Court, on the deposi- 
tion of one of the defendant’s witnesses, came 
to the conelusion‘that the defendant was the 
agent of Chakar, who held the land prior to 
the settlement, made in favour of the plaint- 
iff, and that the defendant No. 1 who was 
the agent of Chakar in his absence, had a 
right to the land by virtue of his agency, as 
Chakar’s interest and right to the land could 
not in any way be prejudiced by the settle- 
ment made by the Raniin favour of the 
plaintiff. This is au altogether new case, 
which the plaintiff never alleged, nor the 
defendant in-his written statement set up. 
Tha que:tion was whether the defendant No. : 
1 was the direct tenant of the Rani or not, 
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The Court. had no jurisdiction to decide a 
new case which the plaintiff never urged nor 
the defendant alleged. 

[Cmirry, J.— The Court may pronounce 
judgment not onthe case made out by the 
plaintiff or the defendant but on the evi- 
dence produced by the parties. | 
= The Court cannot decide a case which is 
not made out in the pleadings nor upon evi- 
dence which is not given for the finding of 
an issue raised. In the written statement 
the defendant No. 1 stated that his prede- 
cessors were holding the land from the Rani 
and no plea of Chakar’s holding the land and 
his deriving the title to the land in dispute 
from Chakar was set up. 


Moreover, the entire holding of 54 bighas 
was settled with the plaintiff by the Rani, 
and by that Chakar, who was holding 8 bighas 
of the land in question, becomes my tenant. 

Refers to Order VIII, rule 2. The defend. 
ant cannot make a new case. 

Babu Gobinda Chander Dey Roy (with him 
Babus <Abantnath Bhottacharya and Purno 
Chunder Roy), for the Respondents.—These 
are questions of fact. Even if the finding 
is wrong, in second appeal the questions of 
fact are not to be interfered with. 

JUDGMENT. ~ This appeal arises ont of 
a title suit brought by the. plaintiff against 
the defendant Hari Ram Rabha. Plaintiff 
sought to eject the defendant from about 
$ bighas of land, on the ground that he was a 
trespasser and that the plaintiff was entitled 
to possession. It appears that the cefendant 
No. 2 Rani Abhoyeswari Debi purvhased 
certain lakheraj land in 1901. In 1902 
plaintiff tock settlement from the Rani of 
the whole 54 bighas of that land. In 1910 
he brought a suit against the defendant for 
rent of the 8 bdighas of which the defend- 
ant was in possession. In that suit defend- 
ant denied the relationship of landlord and 
tenant andthe suit was dismissed on the 
ground thatno such relationship existed. Plain- 
tiffaccordingly brought this suit in ejectment 
against the defendant. Defendant’s case as put 
forward in his written statement was that 
he was a tenant of the Rani under a settle- 
ment from ithe lakherajydars who had sold 
to the Rani. Evidence was recorded and 
amongst cther witnesses for the defendant 


ore Chakar Mech was examined. It appears. 


{let this Chakar Mechhad left the locality 
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in 1304 when he joined the military police 
and he had not been there since. 

The Court of first instance found that 
there was a settlement in favour of the 
plaintiff by the Rani, though the learned 
Munsif threw some doubt on that settlement 
on the ground that the officer in charge 
of the Rani’s affairs who had the mak- 
ing of the settlement was the plaintiff's 
father. The Munsif also found that the 
defendant failed to prove his tenancy from 
the time of the lakherajdars, but he came 
to the conclusion that the disputed area was 
held by Chakar Mech as a recorded tenant 
under the lakherajdar and formed part of 
his holding. He was further of opinion 
that Chakar had acquired occupancy rights in 
his holding before he enlisted in the military 
police in 1304 and that ke had made over 
the land to Hari Rabha to hold on his 
account, on a verbal understanding that on 
Chakar’s retirement from the military police 
he would get it back. During his absence 
Hari Rabha was to pay rent to the lakheraj- 
dar, It has been found also by both the 
Courts that in one instance, at any rate, 
Hari Rabha paid rent for Chakar’s holding 
to the Rani (Exbibit A). On appeal, 
the learned Subordinate Judge appears to 
have accepted the findings of fact arrived 
at by the first Court withont much con- 
sideration of the evidence. 

The error that is apparent in the Sub. 
ordinate Judge’s judgment isthat he has 
dismissed the plaintiff’s snit ona case which 
was not that of the plaintiff and was not 
that of the defendant. So far from its being 
the case of the defendant, it is absolutely | 
inconsistent with it, The learned Judge 
has dismissed the suit on a view of Chakar’s 
status which is inconsistent with defendant’’s 
own plea, contrary to what Chakar himself 
claims and which the plaintiff has had no 
opportunity of contesting. 

Under these circumstances we do not 
think that the present judgment of the 
learned Subordinate Judge can be supported. 
We are accordingly compelled to set aside 
his decree and remand the ease to the 
Court of the Subordinate Judge for a re- 
hearing of the appeal. Costs of this appeal 
will abide the result. 

Appeal allowed; Oase remanded, 
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SITAL SINGH Y. SITLA BAKHSH SINGH, | 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

First Civit Appear No. 123 or 1918. 

` September 15, 1916, 
Present:—Pandit Kanhaiya Lal, A. J. C. and 
Mr. Kendall, A. J. C. 

Thakur SITAL SINGH—Ptaintirr— 

APPELLANT 
Versus 


Thakur SITLA BAKHSH SINGH AND 


OTHE RS— DEFENDANTS —RESPONDENTS. 

Oudh Estates Act (I of 1869), es. 8,10, 14, 15, 
22—Crown Grants Act (XV of 1895), ss. 2, 3-—~ 
Primogeniture sanad, applicability of-—“Successor,” 
meaning of— Lineal primogeniture, rule as to suc- 
cession by--Hindu Law-—TWill, interpretation of— Will 
ececuted by talukdar in favour of person who weuld 
not have succeeded under the Act, effect of—Absolute 
estute conferred by Will—Devise, lapse of, by death— 
Ulterior disposition becoming operative on death of first 
devisee during lifetime of testator- Transfers made by 
persons having no title, effect of. 

One G. was the owner of a taluka to whom 
uw primogeniture sanad was granted, Ho was suc- 
ceeded by his son who died leaving two sons, D. B. 
and S. B. On the death of D. B, 5. B. succeeded 
to the taluka and in 1895 executed a Will, to the 
effect’ that after his death his wife wus to succeed 
to the ontiro taluka as full proprictory and that 
upon her death the taluka was to go to his 
mother D. K. as absolute owner and on her death in- 
testate to his daughter 8. K. and her heirs. Adop- 
tion was also permitted to the hana and fail- 
ing herto the mother. The wife of 8. the last 
talukdar, died during the lifetime of wé husband, 
On the death of 8 “B. in 1899 his mother D. K.. 
succeeded to the taluka under the terms of 
the Will of 1895. She made certain mortgages 
affecting tho villages included in the taluka dur- 
ing her lifetime and died in 1906. After her death 
5. B.’s daughter 8. K. came into possession cf the 
taluka, alleging that her mother D. K, had executed 
a Will in her favour in 1902, and sho also executed 
certain transfers regarding portions of the taluka 
property. In 1911 two collaterals of the husband 
of D K., viz. S. B. 8.and K. S. instituted two suits 
for recovery of the entire taluka against the 
daughter S. K., alleging that she took nothing under 
tho Will of 1895 and was not, therefore, entitled tu 
the estates. 8. B. 8. claimed the whole estate on the 
around that he was the nearest male heir accord- 
ing to the rule of lineal primogeniture. K.S. claimed 
to be the nearest male relativo. and ignored 
the rule of lineal primogeniture. The daughter 8. 
KE. died Garing the pendency of the suit and the 
question was as to what interest D. K. took under 
the Will and which of the plaintiffs was entitled 
to succeed. K. S. died during the trial of the case 
and §. 8. and D. 8. were brought on the record as his 
legal representatives. Subsequently D. S. relinquish- 
ed his rights in favour of 5, S., who thereafter re- 
mained as the sole plaintiff inthe suitbrought by K.S: 


*The judgment in this case disposes of five cases 
together, viz., Firet Civil Appeals Nos, 125, 126, 127, 
128 and 129 of 1913.—Zd, 
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Heid, (1) that the wife of S. B. took nothing 
as she died in her husband’s lifetime, the devise in 

her favour having lapsed on her death; [p. 478, col.1.] 

(2) that on the death of the wife of S. B. the 
ulterior disposition in favour of D. K, his mother, 
became operative and she took an absolute Interest 
in the taluka under the terms of the Will of 1895; lp. 
474, col. 1; p. 476, col. 1.] 

Toolsi Dass Kurmokar v. Madan Gopal Dey, 280. 
499, followed, 

Musammat Salta v. Kashi Nath, 9 O. C.119; Punchoo 
Money Dossee v. Troylucko Mohiney Dossee, 10 C. 342; 
8 Ind. Jur. 440; 5 Ind Dec. (x. s.) 229; Moulvie 
Mohamed Shumsoolt Hooda v. Shewukram, 2 I. A. 7; 22 
W. R. 409; 14 B L, R. 226; 3 Sar. P, O. J. 405 (P. ON; 
Radha Prasad Mullick v. Ranee Mant Dassee, 35 C. 
896; 12 ©. W. N. 729; 35 I. A. 118; 4 M. L. T. 23; 18 
M. L. J. 287; 5 A. L. J. 460; 10 Bom. L. R. 604; 8 C. L. 
J. 48 (P. C.), distinguished from. 

(3) that the Will of 1992 alleged to have been 
executed by D. K. in favour of the daughter S. K. was 
not established; [p. 48], col. 1.] 

(4) that under section. 15 of Act I of 1869 the 
effect of the Will of 1895 in favour of D. E., who 
would not have succeeded to the estate except for 
that Will, was to take the taluka for the purpose 
of succession out uf the Act and the successors of 
the husband of D. K. were to be found out by the 
Peat y provisions of the Hindu Law; [p. 481, cols, 

& 2 hi 

(6) that the rule of succession laid down in the 
sanad granted to G. was not applicable to the case, 
because D. K. being alegatee under the Will of 
1895 could not be considered'as a “successor” under 
the terms of the sanad; [p. 481, col. 2.] 

16) that tne provisions of the Crown Grants Act 
(XV of '895) did not apply to the case;[p. 432, col.1.} 

(7) that the rule of succession by lineal primo- 
geniture as laid down in the sanad being inapplicable, 
both the plaintiffs, being equal in degree in 
their relationship to the husband of D. K., were entitl- 
ed cach to half of the taluka; [p. 488, col. 2.] 

(8) that the transfers made by D. K. were binding 
on the reversioners, whereas those madeby 8 K, 
were inoperative and of no effect. [p. 435, col. 2.) 


Appeal:from the decree of the Xub- 
ordinate Judge, Bara Banki, dated the 
15th August 1913. 

Messrs. John Jackson, Mumtaz Husain and 
the Hon’ble Syed Wazir Hasan, for the 
Appellant. 

Mesers. Muhammad Nasim,- Muhammad 
Wasim, the Hon’ble Mirza Sami Ullah Beg 
and Babu Panna Lal, for the Respondents, 

JUDGMHENT.—The five appeals which 
are dealt with in this judgment arise out 
of two suits brought by rival claimants 
for the taluka of Mohammadpore in the 
Bara Banki District. It is not disputed 
before us that a primogeniture sanad was 
granted to Thakur Ganga Bakhsh Singh, 
who was also known as Ganga Singh, 
after the summary settlement in regard 
to that estate. He was accordingly enterede 
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at No. 51 in list No. 1, and at No. 26 
in list No. 8, of the lists prepared under 
section 8 of Act I of 1869.:,...lists of 
which the Court will take judicial notice, 
and which the Court will regard as con- 
clusive evidence that the persons named 
therein are such talukdars, under section 
10 of the Act. He was, therefore, by the 
operation of the Act a éalukdar, the succession 
to whose estate was to be regulated by 
the rule of primogeniture. 
Bakhsh Singh was succeeded by bis son 
_Sheo Singh, who died leaving two sons, 
Dan Bakadur Singh and Sher Bahadur 
Singh. Dan Bahadur Singh succeeded to 
the taluka, and was himself succeeded by 
his brother Sher Bahadur Singh; who died 
on the 10th of June 1899, leaving him 
surviving his mother Musammat Dilraj 
Kuar and a daughter Musammat Sheoraj 
Kuar. His wife Musammat Harpal Kuar 
had died in his lifetime as had, one of 
his. daughters. After his death mutation 
‘was effected in favour of Musammat Dilraj 
Kuar who executed certain mortgages, 
hypothecating property comprised in the 
taluka. Musammat Dilraj Kuar died on 
the 12th Apri] 1906, and on her death 
mutation was effected in favour of Musammat 
Sheoraj Kuar, who was in possession of 
the taluka at the time the present suit 
was filed. 


Thakur Sitla Bakhsh Singh instituted his 
suit on the 8th June 1911, on -the 
allegations that Musammat Dilraj Kuar 
had come into proprietary possession of 
the taluka by right of inheritance as 
a Hindu widow without any power of 
alienation, and that after her death he, 
Thakur Sitla Bakhsh, was entitled to 
succeed according to the rule of lineal 
primogeniture laid down in the sanad. 
He alleged that Musammat Sheorj Kuar 
was a mere trespasser; and he joined as 
defendants with her three batches of 
transferees, some from Musammat Dilraj 
Kuar and some from Musammat Sheoraj 
Kuvar. 

Oa the 10th June 1911 Kirat Singh 
brougkt his suit on the allegation that Sher 


Bahadur Singh died without making a valid © 


Will, that the eldest nearest male relative 
was entitled to succeed, that Musammat 


Dilraj Kuar did succeed to the estate for 
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life, and that on her death Musammot 
Sheoraj Kuar took unlawful possession of 
the estate. He attached to his plaint a 
pedigree which, he claimed, showed him to 
be as the nearest reversioner of the 
aforesaid Sher Bahadur Singh. Sub- 
sequently each of the rival claimants added 
the other claimant asa defendant in his suit. 
Kirat Singh impleaded the transferees from 
Musammat Dilraj Kuar and Musammat 
Sheoraj Kuar, but he omitted to sue among 
the transferees Musammat Bishan Dei and 
Musammat Prag Dei who were impleaded 
by Thakur Sitla Bakhsh Singh. 

As the case proceeded, it became apparent 
to both the parties that Sher Bahadur 
Singh had executed a Will on the Ist 
December 1895. On behalf of Sitla Bakhsh 
Singh, the execution of the Will was 
admitted, but his plaint was allowed to 
stand as before. Kirat Singh plaintiff died 
in the course of the procéedings and his two 
brothers, Sitla Singh and Debi Singh, were 
brought on the record in his place. By an 
application on their behalf their plaint was 
amended. The words “without making a 
valid Will” were struck out, and ‘the 
allegation was added that Sher Bahadur 
Singh made a Willin favour of his wife 
and his mother, that his wife dying in his 
lifetime, his .mother’ became the owner 
and possessor of the property on his decease, 
and that the plaintiff was, therefore, entitled 
to the property according to Hindu Law, 
as also in consequence of the legal effect 
of the above-mentioned Will, also according 
to the provisions of Act I of 1869, and 
the. rule of lineal primogeniture. This 
amendment had the effect of considerably 
enlarging the scope of the snit, as it was 
first brought, and the ground upon which 
Kirab Singh had sued was relegated as a 
last possible alternative. 


On behalf of Musammat Sheoraj Kuar, the 
main defendant to the suits, it was alleged 
that Musammat Dilraj Kuar had taken an 
absolute estate under her son’s Will, and that 
she had herself executed a Will which con- 
ferred an absolute estate upon Musammat 
Sheoraj Kuar, who was, therefore, owner and 
in possession of the estate. The transferees 
from Musammat Dilraj Kuar pleaded that 
she had an absolute estate, and that, if 
she had only a life-estate, even then the 
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transfers in their favour were good as 
having been made for legal necessity. 
The transferees from Musammat Sheoraj 
Kuar supported her plea that she had an 
absolute estate under the Will of Musammat 
Dilraj Kuar, It was further argued on 
their behalf that even if Musammat Dilraj 
Kuar only enjoyed a life-estate under her 
son’s Will, even then Musammat Sheoraj 
Kuar came in under that Will as a re- 
mainderman with an absolute estate. As 
an alternative, these transferees claimed at 
least the right to retain possession of 
certain lands as mortgagees from Musammat 
Dilraj Kuar. 


The learned Subordinate Judge found in 
favour of the pedigree set “up by Thakur 
Sitla Bakhsh Singh. He found that 
Musammat Dilraj Kuar took an absolute 
estate under her song Will, and that as 
she was a person who would not have 
succeeded according to the provisions of 
Act I of 1869 to the estate, had the 
transferor died intestate without having 
made any transfer, section 15 of that Act 
applied. He went on to find, therefore, 
that the ordinary law must govern the 
succession, but that by reason of the 
Crown Grants Act that law must be found 
to be that set out in the sanad, that the 
rule of lineal primogeniture, therefore, applied 
and that Thakur Sitla Bakhsh Singh was 
entitled to succeed. He upheld some, but 
not all, the transfers made in favour of 
various defendants, and he dismissed the 
suit of Kirat Singh. | 
Sital Singh- and his brother have 
appealed against the decree dismissing their 
suit. They have also appealed against the 
decree in favour of Thakur Sitla Bakhsh 
Singh; while the enoumbrancers, who are 
three parties, have also filed three separate 
appeals as to the extent of their interest 
in the disputed property. In these last 
three appeals cross-objections have been 
filed by Thakur Sitla Bakhsh Singh, urging 
pleas similar to those on which his suit 
was based, 

ln the course of suit, Musammat Sheoraj 


Kuar died, leaving a husband Gajraj 
Singh. An application was made by 
Thakur Sitla Singh and Thakur Debi 


Singh, in the suit in which they were 
defendants, on the 28rd April 1912 that 
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her husband Gajraj Singh should be 
brought on the record in her plase. Ii 
was opposed by the other rival plaintiff 
who contended that if Musummat Sheoraj 
Kuar had a life-estate, that estate terminated 
with her, and if she was a trespasser 
since the death of her mother in 1906, 
her trespass ended with her death. The 
learned Subordinate Judge refused to 
implead Gajraj Singh as her legal re- 
presentative. It appears that at the time 
when the suits were instituted, the 
Mohammadpur Taluka was temporarily 
under the management of the Deputy 
Commissioner of Bara Banki, having been 
attached by reason of arrears of revenue 
under the U. P. Land Revenue Act (III 
of 1901). On the death of Musammat 
Sheoraj Kuar, the taluka continued to be 
in the management of the Deputy Com- 
missioner until the arrears of Government 
revenue were satisfied. Subsequently by an 
order of the Board of Revenue dated the 
llth January 1915, to which Gajraj Singh 
was an unsuccessful party, possession was 
made over to Thakur- Sitla Bakhsh Singh 
[Sttla Bug` Singh v. Gajraj Singh (1). 
Meanwhile Thakur Sitla Bakhsh Singh had 
also obtained in his favour a decree from 
the Civil Court which is the subject of 
these appeals. The action of one of the 
rival plaintiffs in opposing the application 
to bring Gajraj Singh on the record as 
that of the other in failing to implead 
him in his case appears to have been 
somewhat ill-considered, but that was their 
lookout. We have in these eases to 
adjudicate on the rights of the parties, 
such as are actually before us. So far as 
the transferees from Musammat Sheoraj 
Kuar are concerned, they have no interest 
in raising suchan objection; for their rights 
in the properties transferred to them can 
be determined, without the legal representa- 
of Musammat Sheoraj Kuar 
being brought on the record. The other 
parties haye not taken or pressed this 
objection at the hearing. As pointed out 
in Orr vy. Muthia Ohettt (2) and Sarala 


“Sundari Dasi v. Sarada Prosad Sur (8). 


the possession of a receiver or of the 


(1) 29 Ind. Cas. 651. 
(2) 17 M. 501; 6 Ind, Deo. (N. 5.) 347, 
(3.20. L. J. 602, . 
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Government under such circumstances can 
only be regarded as custodia legis or 
possession held for the rightful owner. 
Gajraj Singh admittedly never got posses- 
sion. If it be found that Musammat 
Sheoraj Kuar was an absolute 
the plaintiffs would in any case have no 
right to sue. -If, on the other hand, it 
be found that she held a life-estate or 
was a trespasser, her life-estate or tres- 
pass ended with her death. The none 
joinder of Gajraj Singh is, therefore, of 
no practical importance in these cases, 


Before proceeding, however, to consider 
the principal. matters of contention be- 
tween the parties to these appeals it 
will be well to set out clearly the facts 
which are admitted by the parties before 
us. It is admitted that Thakur Sitla 
Bakhsh. Singh of one branch and Kirat 
Singh, Sital Singh and Debi Singh of 
another branch are equidistant and would 
be entitled to share half and half, if 
the ordinary law applies. It is conceded 
too that ifthe law of lineal primogemture 
applies Thakur Sitla Bakbsh Singh will be 
entitled to succeed, to the exclusion of 
the rest. It is also admitted that Sher 
Bahadur Singh executed a Will on 
Ist December 1895, though the effect of 
that Will is in dispute. It is admitted 
further that Musammat Dilraj Kuar is not 
a person’ who would have succeeded to 
the estate according to the provisions of 
Act I of 1869, if the testator had died 
intestate without making a transfer. The 
mother does appear among the persons 
to whom the estate may descend, under 
section 22 of the Act as amended by U, 
PP.‘ Act IIl of 1910 (the Ondh Estates 
’ Amendment Act); but it is admitted that 
the property in dispute vested before that 
Act came into force. It is admitted that 
if by Sher Bahadur Singh’s Will Musammat 
Dilraj Kuar took an absolute estate, 
Musammat Sheoraj Kuar would not be 
entitled to succeed to her under that Will, 
and that her position would be that of 
a trespasser. It is admitted that, ascord- 
ing to the ordinary law, which, apart. 
from: Act I of 1&69, would apply to the 


family, daughters are excluded from in- 
heritance. Finally, both the claimants 
to the estate accept such liability to 
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transferees as the learned Subordinate 
Judge has decreed. , 


It will be convenient first to come to a 
definite finding as to the position of 
Musammot Sheoraj Kuar before we com- 
mence to discuss the existence of enoum- 
brances and the rights, if any, of the 
various encumbrancers. 


The Will of Sher Bahadur Singh dated 
the Ist December 1895 created a devise 
in favour of his wife Musammat Harpal 
Kuar, and laid upon her certain instruc- 
tions. It further provided that on her 
death intestate the estate should descend 
to Musammat Dilraj Kuar and on her 
death intestate to Musammat Sheoraj Kuar 
and her heirs. Adoption was also permitted 
to both the widow, and failing her. tbe 
mother. It is argued that as Musammat 
Harpal Kuar died in the lifetime of the 
testator, the Will became inoperative, that 
in any case the Will did not confer any- 
thing more than a suecsession of life- 
estates, and that Musammat Dilraj Kuar 
did not possess an absolute interest, which 
she could have conveyed to her transferees 
or to Musammat Sheoraj Kuar. 


In his Will, the testator, after reciting 


that he had a wife, Musammat Harpal 
Kuar, two daughters, Musammat Sheoraj 
Kuar and Musammat Raghuraj Koar, 


declared: “After me, my wife shall be the 
full proprietor and possessor of the entire 
tlaga left by me, and the whole of my 
property moveable and immoveable, but 
it shall not be competent to her to 
execute any deed of any description in 
favour of her personal relations. I do by 
this written instrument authorise her to 
adopt either of my daughters, or if a son 
is born to either of them, the danghter’s 
son, or any other boy of my family; and 
the adopted son aforesaid shall from the 
date of adoption acquire all those rights, 
subject to the terms of the deed of 
adoption (hash sharayat tabniyatnama), 
as my own son, bad any been in existence, - 
would have acquired on my death.” The 
Will then proceeded to provide for the 
maintenance of his mother, Musammat Dilraj 
Kuar, and set out that if a son was born 
to the testator after the execution of the 
Will, that sun woulilbe the owner of the 
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entire property in accordance with Act I of 
"1669. 

It is obvious, from the above provisions 
that what was given to Musammat Harpal 
Kuar was a contingent interest to vest in 
her after the death of the testator, in case 
no son wes born to the testator meanwhile 
and remained alive at the time of his death. 
Musammat Harpal Knuar did not, however, 
survive the testator and the devise in her 
favour consequently lapsed on her death. 

Bat the Will contained an ulterior. devise 
in favour of Musammat Dilraj Knuar in the 
following terms: “On life no one can depend, 
hence 1 declare also this, that if my wife 
dies without performing the marriages of 
my daughters and without making a Will, 
tben my mother, Musammat Dilraj Kuar, shall 
be the owner (malik) of the whole of the 
property left by the deceased (matruka mut- 
wafia), and to her the terms and conditions 
of clanses 1,2, 3and 4 of this Will shall 
be applicable. ‘On her dying intestate, both 
of my daughters shall become owners (malik) 
of the estate and the property, moveable 
and immoveable, left by the deceased (matru- 
ka mutwafia); and thereafter issue in due 
order (alat-éarttb) shall get it.” 

There seems to us no doubt that in the 
above circumstances the Wil! must operate 
in favour of Musammaé Dilraj Kuar. Section 
92 of the Indian Succession Act (X of 
1865), which has been extended to talukdari 
estates in Oudh by section 19 of Act I of 
1869, provides that if the legatee does not 
survive the testatorthe legacy cannot take 
effect, but shall lapse and form part of the 
residve of the testator’s property, unless it 
appears by the Will that the testator in- 
tended that it should go to some other 
person, Illustration (d) to this section is 
at any rate to some extent applicable to 
the present case. “A sum of money is be- 
queathed to A for life, and afier his death 
to B. A dies in the lifetime of the testator. 
B survives the testator. The bequest to B 
takes effect.” There can be no doubt from 
the resume of the Will given above that 
the testator did not contemplate intestacy 
if his wife should predecease him. Reliance 
is placed upon the use of the words “matruka 
mutwofie”’ in connection with the ulterior 
bequests, and it is argued that from those 
words the Court must take it that Sher 
Bahadur Singhonly contemplated Musammat 


~~ 
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Dilraj Kuar succeeding to the property if 
that property were left by Musammat Harpal 
Kuar, on her death; and that, therefore, as 
the property never vested at all in Musammat 
Harpal Kuar, owing to her death in the 
testator’s lifetime, Musammat Dilraj Kuar 
cannot succeed. There is evidence to 
show that Sher Bahadur Singh personally 
dictated this Will. Its language is inartistic, 
but as pointed out by their Lordships of 
the Privy Council in Venkata Narasimha 
Appa Row v, Parthasarathy Appa 
Row (4) aud Thakur Vasonji Morarji v. 
Chanda Bibi (5), a testator is very often 


ignorant of legal phrases proper to express 


his intentions or of the legal steps neces- 
sary to carry them into effect, and a Court 
would be justified in refusing to allow de- 
fects in expression in these matters to pre- 
vent the carrying out of the testator’s true 
intentions. 


The testator was very evidently anxious 
to avoid intestacy but it ig noteworthy 
that he did not alter the Will in spite of 
the death of his wife in his lifetime, doubtless 
because he knew that there were ulterior 
dispositions still available to carry out his 
intentions, The words “matruka mutwafia”’ 
were obviously used to describe and identify 
the property which, on the supposition that 
Musammat Harpal Kuar survived the testator, 
was to go in the first instance to her, and 
on her dying intestate, tê Musammut Dilraj 
Kuar. In Moulvie Mohumed Shumsool Hooda 
v. Shewukram (6), their Lordships of the 
Privy Council had to deal with a case in 
which a bequest was made by a person in 
favour of his widowed daughter-in-law with 
an ulterior disposition in favour of her daug 
hters as heirs to her estate, and the con- 
clusion at which their Lordships arrived 
was that the daughters inherited the estate 
on tbe death of the former by virtue of 
the ulterior disposition made in their favour, 
and not as heirs of the frst legatee who 


(4) 23 Ind. Cas. 166; (1914) M, W. N. 299. 12 
J 818; 18 0. W. N. 554; 26 M. L.J. 411; 18 M. z a 
285; 16 Bom. L. R. 828; 37 M, 199; 41 I. A at 
(5: 29 Ind. Cas, 781; 19 0. W. N. 873: 17 Bom, I, 
R. 656; 18 M. L. T, 31; (1915) M. W. N. 449; 2L. W. 
676 k C. L.J. 180; 37 A. 369; 29 M. L.J. 130 
(6) 2 L A. T; 22 W. R. 409; 14 B. L. R. 226. 365 
P, 0. J. 405 (P. C.). ' KORR 
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held'a life-estate. In Parakkal Arippayil 
Kader -v. Parakkal Artppayil Pakkremmcor 


(7),a case similar to tke present one 
came up for decision; and it was held 
that the death of the legatee in the 


lifetime of the testator merely accelerated 
the ulterior disposition, though the ulterior 
disposition was described, in the manner 
described in this case, as a devolution of the 
estate held by the prior legatee. 

Had Musammat Harpal Kuar survived the 
testator, the giftover or ulterior disposition 
in favour of Musammat-. Dilraj Kuar would, 
as pointed out by the learned Subordinate 
Judge, have been treated as void. The 
authorities dealing with the matter have 
been discussed by the learned Subordinate 
Judge at great length, and it is unnecessary 
to repeat them here. Her death in the 
lifetime of tbe testator had the effect of 
making the ulterior disposition in favour 
of Musammai Dilraj Kuar operative, and 
Musammat Dilraj Kuar, therefore, became 
entitled to the estate on the testator’s 
death. 


-The next point to consider is the nature 
of the estate acquired by Musammat Dilraj 
Kuar under. the Will. It is necessary for 
æ` consideration’ of this -question that the 
provisions--of. the Will should be set out'at 
greater length... that we- have” seen neces- 
sary above. Let it ‘be ‘remembered that 
clauses, 1, 2, 8 and: 4 are made applic- 
able to Musammat Dilraj Kuar by clause 
8 of the Will. Inclause 1 Sher Bahadur 
Singh sets out: that his wife shall be 
malik and in possession of the whole of 
his property ‘moveable and immoveable, 
the taluka.’ To this devise there isin this 
paragraph no qualification whatever; and 
this is ove of the four clauses which are 
distinctly made applicable to Musammat 
Dilraj Kuar in the event of her 
taking the estate. In paragraph 2 
Sher Bahadur Singh says: “it shall be 
incumbent upon the aforesaid wife to keep 
up the maintenance (guzara) of my bhawaj 
(sister-in-law).” This sister-in-law is the 
widow of the previous ftalukdar Dan 
Babadur Singh, who died withont leaving 
any issue. This olause is also made 
‘incumbent upon Musammat Dilraj Kuar. 


* (7) 38 Ind, Cas, 988; (1916) 1 M. W. N. 190. 
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Clause 8 provides that the aforesaid legatee 
is to perform the marriages of both the 
daughters at proper places according to the 
eustom obtaining in the family, and to 
mete out the same treatment as it isthe 
duty of parents to do both before and 
after the marriages. This clause is alse 
made incumbent upon Musammat Dilraj 
Kuar. So far it is fairly plain railing. 
Clause 4 prescribes: “After me my wife 
shall be full proprietor and in possession 
of the. entire laga left by me and the 
whole of my property moveable and im- 
moveable; but it shall not be competent to 
her to execute any deed of any description in 
favour of her personal relations. I do by 
this written instrument authorise her to , 
adopt either of my daughters, or, if a son 
is born to either of them, then the 
daughter’s son, or any other boy of the 
family; and the adopted son aforesaid shall, 
from the date of adoption, acquire all 
those rights, subject to the terms of the 
deed of adoption, as my own son, had he 
been in existence, would possess.” Clause 6 
prescribes that the wife shall maintain the 
respect and dignity of the family and keep 
the tenantry -contented, while clause 7 
indicates that the Will shall have no 
operation, if a son, were born to the testator 
and ‘be alive at his death: * Clause 5 refers 
to the maintenance of Musammat Dilraj Kuar 
in the event of the wife succeeding to the 
estate and it is evident that this clause would 
have to be omitted where Musammat Dilraj 
Kuar were succeeding. In making clauses 
1, 2, 3 and 4 applicable to Musammat 
Dilraj Kuar by clause 8, Sher Bahadur 
Singh says that in the event of his wife 
dying, without performing the marriages or 
making a Will, his mother shall be the 
owner and malik of the whole of the 
property left by the deceased, and on his 
mother dying without making a Will (bila 
wasiyat faut kare), both of his daughters 
will become malik . (owners) of the estate 
and the property, moveable and immoveable, 
left by the deceased. 


The power to make a Will indicates that 
Sher Bahadur Singh intended to confer 
on his wife, had she survived, and also 
on his mother, if his wife died intestate, 
an absolute estate. The power to impose 
any terms on the rights of the. adopted 


+ 
“ 


Vel. XL] 


SITAL SINGH v, SITLA BAKHSH SINGH. 


son in the deed of adoption also indicates 
that the ladies could reserve their rights or 
powers in the estate, if they chose, when 
making the adoption. Such a reservation 
would not be illegal [Visalakshe Ammal v 
Stvaramien (8)]. The restraint imposed on 
the ladies against their executing any déed 
of any description in favour of their per- 
sonal relations is an indication that the 
testator recognized that the power of transfer 
was less likely’ to be abused by them in 
favour of strangers than in favour of their 
personal relations, and he was, therefore, 
willing. to leave them free to dispose of the 
property bequeathed otherwise, if they chose. 
A limtted restraint of that character can 


have no other meaning. The use of the: 


words “malik” (owner) in clause 8 and 
“malik kamil” (full proprietor) in clause 4, 
which was made applicable to the mother 
without any restraint except the one restrain- 
ing transfers in favour of personal re- 
lations, is also consistent with the above 
view. In Surajmani y. Rabi Nath Ojha (9) 
it was held by their Lordships of the Privy 
Council that the use of the word malik 
implied absolute ownership, unless there was 
anything in the context or surrounding 
circumstances to qualify such meaning. In 
this case, as in the one whish their Lord- 
ships were considering, the context and the 
powers conferred strengthened the presump- 
tion that the word was intended to bear 
its proper -technical meaning. In Tikram 
Singh v. Chet Kunwar (10), where a Will was 
made by a person in favour of his wife 
declaring her to be the lawful owner of his 
property after his death, just as he was, 
with power to makea bequest in favour of 
any person she chose, it was held that the 
testator transferred to his wife the full power 
of ownership such as he himself possessed, 
and that the power to execute a Will in 
the way he himself could, indicated that 
his widow was to have an absolute estate. 


A limited restraint on alienation implies a 
power to alienate outside the limits of that 
restraint, and as pointed out by Jarman, 
such restraint is valid, if if is limited to 


(8) 27 M. 641. 

(9) 39 A. 84; 5 A. L. J. 67; 12 0. W. N. 281; 18 M. 
L. J. 7; 10 Bom. L. R. 59; 70. L, J. 181; 8 M. L. T. 
144; 35 I. A. 17 (P. €). 

(10) 2 Ind. Cas. 924; 12 O. C. 167, 
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a particular member or class of persous 
(Jarman on Wills, Volume 1, page 562, and 
Majumdar’s Hindu Wills, pages 348 and 
349), 

It is contended on behalf of Sitla Bakhsh 
Singh that the restraint on the diversion 
of property by transfer to the personal re- 
lations of the legatee, read with the power 
of adoption given to the legatee, indicated 
that the testator intended to confer a 
succession of -life-estates, and to prevent 
his property from going ontside the family. 
But had that been his intention, it is 
unlikely that he would have confined the 
restraint on alienation only to the personal 
relations of the legatee. A power to make 
a bequest is, moreover, inconsistent with an 
intention to confer successive life-estates; 
and so is a power to make an adoption, 
In the present case, the legatee was not 
directed by the Will to make an adoption. 
The testator gave permission to adopt, and 
at the same time recognized the right of 
the legatee to impose such terms as she 
thought fit in the deed of adoption. The 
decisions in Musammat Salta v. Kashi Nath 
(11) and Punchoo Money Dossee v, Troylucko 
Mohiney Dossee (12), relied-on on behalf 
of Thakur Sital Singh, do not apply, be- 
cause in those cases no power to devise was 
granted by the Will. The circumstances in 
Moulvie Mohamed Shumsool Hoada y, Shewulk- 
ram (6) and Radha Prasad Mullick v. Ranee 
Mani Dassee (13) were also different. As 
pointed out in Toolsi Dass Kurmokar vy. 
Madan Gopal Dey (14), an authority to adopt 
given by a Will does not necessarily imply 
in every instance that the widow to whom 
the authority is given has only a life-estate. 
The intentions of the testator must be 
gathered from the terms of the Will itself, 
which may vary in each instance. In the 
present case there are several indications, 
apart from the use of the word malak, in 
the Will, of a desire to confer an absolute 


. estate, untrammélled by any conditions other 


that the legatee was 


than this not to 


(11) 9 0. C. 119, 
(12) 10 C. 842; 8 Ind, Jur. 440; 5 Ind. Dec. (N. s.) 


9, 

(18) 85 0. 898; 12 ©. W. N. 729; 35 I. A. 118, 4 
L. T 23; 18 M. L. J. 287; 5 A. L. J. 460; 10 Bom, 
R. 604 8 O. L. J. 48 (P. G.), 

(14) 28 C. 499. 
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M. 
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execute any deed of any description in 
favour of her personal relations. We have 
no hesitation, therefore, in finding that the 
estate to which Musammat Dilraj Kuar 
succeeded under the Will of Sher Bahadur 
Singh was an absolute estate, subject to the 
limitation above described, and as held in 
Vripurart Pal v. Jagat Tarini Dasi (15), the 
gift over in favour of Musammat Sheora] 
Kuar was null and void. 


We have now to consider whether Musammat 


Dilraj Kuar executed a Will on the 26th 
February 1912 in favour of Musammat Sheoraj 
Kuar. We have to consider not only whether 
she actually executed a Will but whether, if 
she did, she knew and understood the contents 
and effect of the instrument. She was a 
pardanashin lady. The document, purporting 
to be the Will, which is Exhibit No. A2, 
purports to have been executed and registered 
on the 26th February 1902. The case, as 
put for those who found upon this Will, is 
that Musammat Dilraj Kuar produced a 
draft Will which at «a personal interview 
she asked one Ajudhia Prasad Kayastha, a 
resident of the town, to write out and 
explain, Ajudbia Prasad, therefore, faired 
out the Will, explaining the provisions 
thereof as he went along. Meanwhile some 
one had gone to fetch the Sub-Registrar, 
who appeared before the Will had been 
executed. He took the Will from Ajudhia 
Prasad and himself read and explained it 
word by word. The lady then signed the 
Will, and it was accepted for registration, 
and duly endorsed. The Will purports to 
have been attested by Raghubar Dayal 
and Chandrika Bakhsh Singh, but only 
Ajndhia Prasad and Ranghubar Dayal 
have been produced. A grievance was made 
in this Court that Chandrika Bakhsh Singh 
was summoned for examination several times 
on behalf of some of the defendants-appellants 
but he could not be examined on the date last 
fixed, as he was unwell; and that the Sub- 
ordinate Judge did not allow further oppor- 
tunity for summoning him again and getting 
im examined. On thedth May 1916 we 
passed an order directing the Court below 
to summon Chandrika Bakhsh Singh, 
and to allaw the defendants appellants 


(15) 17 Ind. Cas. 696; 40 I. A.3% 17 O. W. N. 145; 
Ja M.L. T. 3; (1918) Mo W. N. 84; 17 C. L.J. 159; 15 
pom. L. R. 72; 40 C, 274 (P. C.). y 
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to produce him; but when (Uhandrika 
Bakhsh Singh appeared they refused to 
examine him. His examination would prob- 
ably have throwna flood of light on the 
circumstances under which the Will and some 
other documents to which we shall have 
occasion hereafter to refer, were executed or 
obtained, as also on the nature of the negotia- 
tions which took place in regard to the 
proposed marriage of Musammat Sheoraj 
Kuar with a sonof Sheo Ghulam Singh and 
the reasons which led to the engagement 
being broken off, The failure of the defendants- 
appellants to produce him is an indication 
that his evidence, if he had been examined, 
would have been unfavourable to them. 

The very circumstances attendant upon the 
supposed execution and registration of the 
Will are not to our minds by any means 
free from suspicion. This lady, Thakurain 
by caste, was the widow of a  talukdar, 
mother of another talukdur, and was herself 
the absolute owner of the faluka at the 
time this Will is supposed to have been 
executed: yet the only persons who could 
be found to prove its execution by her are 
her brother’s son, Chandrika Bakhsh Singh, 
and two Kayasthas. These two latter 
persons admit that, besides relations, 
Musammat Dilraj Kuaar had about thirty 
servants, They say that being pardanashin 
she did not appear before any of these 
persons, but that she did appear before 
them. They both pretend to have been 
long connected with this Estate. Raghubar 
Dayal purports to have been paid 2 annas 
a day seventeen years ago to teach Hindi to 
Sher Bahadur Singh, a gentleman whom, 
Raghubar Dayal himself says, was at school 
for seven or eight years at Nawabganj, and 
who, from the fact that he is alleged to have 
himself dictated hia Will, had evidently 
receiyed a considerable education in his 
youth. Ajudhia Prasad professes to have 
taught Musammat Sheoraj Kuar Hindi for 
and to have been paid 
4annas a day at the time he did 
so. Now judging from the manner in 
which servants are employed upon these big 
estates, it would be most unlikely that 
these two persons should have.” been em- 
ployed at a daily wage in this manner, 
It was suggested in argument that there 
are large estate accounts, and that the 
names of these two persons do nob appear 


5 
Vol. XL, 
SITAL SINGH Y., SITLA BAKHSH SINGH, 


therein. . If they had been paid by the 
month, with or without food, some trace 
of this would have been found in 
. accounts; and it is for this reason no doubt 
that they describe connection in the above 
manner. Ajudhia Prasad also figures as the 
seribe of two curious documents, Exhibits 
E-l and E-2of Rs, 50,000 and Rs. 10,060 
. respectively, executed in 1963, of a receipt, 
Exhibit C-3£ cf 1609, which is also parti- 
cularly doubtful, and of another receipt, 
Exhibit ©-40, purporting to be of about 
the same date as Exhibit C.88,. To these 
we shall have occasion to refer again. It 
does not appear whence Musammat Dilraj 
Kuar conld have obtained this draft. If 
she had it ready with her, and if it were 
a fact that she called upon Ajudbia Prasad 
to explain all the details as he faired the 
document out, if would follow that she had 
not studied the draft; and that some 
person had prepared for her a draft 
Will which she was having faired ont 
without having considered its provisions. 
It should have been easy to prove how 
the draft came into her possession, and who 
wrote it, and from whom that person who 
wrote it obtained his instructions, The 
story as told is not at all a likely one, 
unless there were something underhand 
going on. The question again arises how 
the Sub-Registrar came to be sent for at 
such a time, when there was no document 
for him to register. Musammat Dilraj Kuar 
is supposed to have been very carefully 
examining the details of the Will as it 
was being faired out; and from this it 
would follow that, if the provisions of 
this Will were not in accordance with her 
desire, she would not sign it; and this 
would make it all the more unlikely that 
the Sub-Registrar. should have been sent 
for before the dceument was signed at all. 
A Sub-Registrar would ordinarily be sent 
for to receive the presentation of an exe- 
cuted document, and, to register it. It is, 
therefore, surprising that he should have 
taken an inchoate document from the hands 
of Ajudhia Prasad and have explained it 
carefully to the lady atall, This premature 
arrival of the Registering Offcer, together 
with the unexplained appearance in the 
lady’s hand of the draft which she had 
not understood, indicates very strongly ‘that 
there was some one behind the scenes, 
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who had produced a draft ofa Will which 
she was to execute and have registered at 
once. The above are points of spspieion 
which at once arise before the Will itself 
even comes to be looked at. 

We now proceed to examine the Will 
itself. The Will commences by noticing that 
Sher Bahadur Singh ftalukdar, the son of 
Musammat Dilra} Kuar, had exeented a 
Will on the lst December 1895 in which 
he had admitted his wife as the first 
successor, Musammat Dilraj Knar as the 
next malik and qabiz, if his wife died 
withont making a Will, and after her his 
two daughters Mausan mat Sheorj Kuar and 
Raghuraj Kuar, in case Musammat Dilraj 
Kuar similarly lefi no Will. It goes on 
to recite that on the death of the Thakur 
Saheb mutation was effected in  Dilraj 
Kuar’s own favour, and that she took 
possession subject to the conditions of 
clauses I, 2, 3 and 4 of that Will. It 
refers then to the fact that she has an 
anthority to adopt according to clause 4, 
and that she is trying heart and soul to 
comply with clause 3, so that the marriage 
of Musammat Sheoraj Kuar may be . per- 
formed early according tc the custom of 
the family; and so that Musammat Sheoraj 
Kuar shall be malik after her as the Thakur 
Saheb had in his Will desired, when at 
the same time he authorised Musammat 
Dilraj Kuar to adopt Musammat Sheoraj 
Kuar’s issue. The Will on this point is in 
the original obscure, and we have preferred 
to retain that obscurity in this resume. It 
continues that Sheoraj Kuar is still a minor, 
and not yet married, and that it is, there- 
fore, Musammat Dilraj Kuar’s duty as regards 
clause 4 to make a declaration of her final 
opinion (izhar rai gatai). Therefore she 
agrees (that is the word used) that she 
will remain malik and gabis during her 
lifetime, and that after her Musammat 
Sheoraj Kuar, ete., shall be malik and gabiz 
according to the second portion of the Sth 
clause of Sher Bahadur Singh’s Will, and 
according to this present document; and 
that after her “her eldest male issue, 
generation after generation, and her husband 
shall be proprietor and in possession of the 
taluka; and the property shall remain in 
the family of the aforesaid daughter’s hus- 
No one else shall’ have any rights 
of any kind in the property left by him, 
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because according to Act I of 1869 Musam- 
mat Sheoraj Kuar has the right to be the 
legal heir and Thakur Sher Bahadur Singh 
has in his Will appointed her heir.” The 
document goea on to prescribe that if 
Musammat Sheoraj Kuar be a minor at 
the time of Thakurain Dilraj Kuar’s 
death, the Government shall take the Estate 
under its protection, and the Deputy Com- 
missioner shall select a guardian; if she be 
not married, he shall have to arrange for her 
marriage. This is an unusual document. 
It teems with legal expressions, all of which 
Ajudhia Prasad states ‘that he explained to 
the lady, but many of which he, when 
pressed to do so, was unable to explain 
himself. References to Thakur Sher Bahadur 
Singh’s Will, with its date, and with the 
numbers of the clauses, look large in this 
document and they were, it seems to us, 
evidently inserted in order to catch the 
attention of Musammat Dilraj Kuar, and to 
make her imagine that she was simply 
carrying out her son’s wishes. The early 
portions of the document seem to suggest 
that she was about to makean adoption, 
though she does not do so; and the declara- 
tions that along with Musammat Sheoraj 
Kuar her husband shall be the heir and 
that the property shall ever remain in 
that husband’s family, are conveniently sand- 
wiched in between expressions which will 
attract the lady’s attention, such as a refer- 
ence to the second portion of clause 8 of the 
Will dated lst December 1595, executed 
by -Sher Bahadur Singh deceased, and a 
reference to ActI of 1869 under which 
Musammat Sheoraj Kuar is regarded as 
having a right to he the legal heir. Ajudhia 
Prasad’s scribing certain sale-deeds shows 
that he isa person who has some measure 
of understanding as to how documents are to 
be drafted. Chandrika Bakhsh Singh is the 
person who was interested in the manage. 
ment of the estate since the death of Sher 
Bahadur Singh; the person who had interested 
himself in the money transactions between 
Dilraj Kunar and Skeo Ghulam Singh and 
was himself a relation of the lady; and it 
seems unlikely, therefore, that such a con- 
fused document as this Will could have been 
prepared by one under the superintendence 
of the other, unless there were some concealed 
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In considering the provisions of this so- 
galled Will, it is impossible not to consider 
also the facts of certain money-lending 
transactions, and also the subsequent history 
of Musammat Sheoraj Kaars marriage 
relations. Thakur Sher Bahadur Singh had 
borrowed certain moneys from Tnakur 
Mahabir Singh who had left a widow named 
Musammat Motimala Kuar. Musammat - 
Motimala Kuar had three daughters, Musam- 
mat Sarjudei, Musammat Bishundei and 
Musammat Pragdei. Musammat Sarjudei 
was married to Sheo Dayal Singh, son of 
Sheo Ghulam Singh, who was himself a son 
of Sheodat Singh. MusammatsBishundei was 
married to Sheopal Singh, brother of Sheo 
Dayal Singh. These two bréthers, there- 
fore, married two sisters, daughters of 
Musammat Motimala Kuar, to whom the 
estate of Sher Bahadur Singh was indebted, 
Sheo Ghulam Singh had athird son Durga 
Bakhsh Singh. It is alleged that negotia- 
tions were in progress to marry Musammat 
Sheoraj Kuar to this Durga Bakhsh Singh. 
Sher Bahadar Singh’s transactions with Thasur 
Mahabir Singh had taken place in 1893 
(Exhibit F,-1), in 1898 (Exhibit F-2) and 
again in 1898 (Exhibit F 5). Negotiations 
for Musammai Shecraj Kuar’s marriage were 
suddenly broken off in June or July 1904. 
The Will under discussion was registered in 
1992. It is argued that Sheo Ghulam Singh 
had been approached with reference to this 
marriage as early as 1902 and that the 
present Will was cunningly devised at his 
instigation to ensure his son’s position after 
marriage. There is no evidence to show 
when the negotiations about the marriage 
of Musammat Sheoraj Kuar with the third 
son of Sheo Ghulam Singh were started, 
but they were probably started early enough, 
that, is soon after the deith of Sher 
Bahadur Singh; because Musammat Dilraj 
Kuar was an old lady, and she was pre- 
sumably anxious to see that her grand- 
daughter’s marriage ,was arranged in her 
lifetime. Now Sher Bahadur Singh was 
heavily indebted. In 1908 two mortgage- 
deeds were executed on behalf of Musammat 
Dilraj Kuar in favour of the two sons 
and one grandson of Sheo Ghulam Singh, 
Exhibit E-l for Rs. 50,600 dated the lat 
April 1903, and Exhibit E-2 for Rs. 10,000 
dated the 2nd April 1903, These were 
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written on succeeding days, and by Ajudhia 
Prasad. The consideration for this second 
document was Rs. 10,000 to be taken 
by the mortgagees towards the expenses 
of the marriage of Musammat Sheoraj 
Kuar to Durga Bakhsh Singh, and 
Rs. 10,000 out of the first document 
was also to be devoted ‘to that purpose, 
Rs. 40,000 being borrowed to pay up 
debts of Sher Bahadur Singh. At the 
time of registration, Rs. 15,000 was 
admitted to have been already received, 
althongh no receipt was produced; and the 
balance was supposed to haye been paid to 
Musammat Dilraj Kuar at the time of re- 
gistration. Debts to an aggregate total of 
Rs. 28,271-2-3 were paid; and either receipts 
have been produced, or evidence has been led, 
showing that payment was duly certified 
to tke Courts in the cases where a decree 
had been obtained, but in all these cases, 
the payments were shown as made through 
the instrumentality.of Sheodat Singh, father 
of Sheo Ghulam. Singh, and not through 
Musammat Dilraj Kuar, to whom the money 
was supposed to have been paid. Sheo 
Dayal Singh and Sheopal Singh, the husbands 
of the two daughters of Musammat Moti- 
mala Kuar, both died. When they died 
ig not quite clear; but it is said that the 
marriage negotiations were broken off, because 
these two young men having died, Musamimat 
Dilraj Kuar came to the conclusion that 
this was an unlucky family. Still more 
so would this have been apparent to 
Musammat Motimala Kuar, whose two daugh- 
ters bad become widows, through the death 
of these two young men. But we find that 
Durga Bakhsh Singh, who was supposed 
to have been rejected as unlucky by Musammat 
Dilraj Kuar, was then married to Musammat 
Pragdei, the sister of the two unfortunate 
widows. We are inclined to believe that 
there is something suspicious in the whole 
tale, and that the real reason for breaking 
off the connection with Sheo Ghulam Singh’s 
family has been carefully concealed. The 
result of the rupture was at once apparent. 
In June 1904. Musammat Dilraj Kuar, 
losing the support of Sheo Ghulam Singh, 
was pressed. for payment by Musammat 
Motimala Kuar’s family; and documents were 
executed . in the .name_of the three ladies. 
Musammat Sarjudei of the three is now 
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dead and is represented by Harpal Singh, 
her son, who is, it will be remembered, 
also the grandson of Sheo Ghulam Singh. 
The first transaction on this occasion was 
a deed for Rs. 40,000 (Exhibit F-3 dated 
8th June 1904). By this deed the three 
documents Exhibits F-l1, F-2, and F-5 were 
paid off, and Rs. 10,000 were supposed to 
have been left to pay Sheo Ghulam Singh’s 
dessendants, the mortgagees in Exhibits E. 
1 and E-2. On the same date a second doen. 
ment Exhibit F-4 was executed in favour 
of the same three ladies for Rs. 6,000 
without interest, and all was left to pay 
the above mortgagees, The reasons for these 
payments are not stated in the documents. 
This transaction was followed by a mort- 
gage-deed (Exhibit E-38), dated the Sth 
July 1904, in favour of Sheo Ghulam Singh’s 
descendants, the mortgagees of Exhibit ki] 
and H-2, According to this document the 
liability to them under the two documents 
Exhibit H-1 and E-2 had amounted with 
interest to Rs, 63,375. It is noted that 
of the money borrowed under these two 
documents Rs. 27,375 had not been spent, 
and were returned to the mortgagees; that 
Rs. 16,C00 were to be repaid by Musammat 
Sarjudei, etc. (see Exhibits E-3 and F.4): 
and that the balance of Rs. 20.000 was 
the sum for which this bond was executed. 
It is a suspicious fact that two doc iments 
Exhibits E-l and H-2 were exeaated on 
succeeding days, when one document would 
apparently have sufficed. And that suspicion 
is very materially enbanced when we find 
two documents, Exhibits F.3-and F-4, drawn 
up in dealing with the representatives of 
Mahabir Singh. The handing back of -the 
unspent balance is clearly a pretence, when 
we remember that although the money is 
said to have been paid to Musammat Dilraj 
Kuar when Exhibit E-l and Exhibit RA? were 
registered, such debts, as were paid off, were 
paid of through Sheodat Singh, in whose 
custody that money had evidently remained. 
Evidently some serious rupture occurred 
that led Sheo Ghulam Singh to press 
for immediate payment of the documents 
Exhibits E-l and E-2, It appears to us 


‘that, -having been satisfied that his son’s 


prospects were good after the -execution of 
this Will in 1902, Sheo Ghulam Singh. 
then arranged in a friendly way to take 
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over the liabilities of the estate by having 
mortgages executed im favour of his 
immediate descendants, except the debts 
due on Thakur Mahabir Singh’s mortgages, 
which .were already secured to his daughters- 
in-law, and about which it was not necessary 
for him, therefore, to trouble. He paid 
off those debts, and. secured in the mort- 
gage bonds ample provision in cash for 
himself, as a return for the’ proposed 
marriage of his son with Sheoraj Kuar, 
When the ‘breach occurred, he would have 
nothing more todo with the Estate and de- 
manded back at once the money which he 
had paid in clearing the Estate debts. | At 
the time when this was done, fictitious 
transactions took place. He was paid off: but 


he opportunity was taken to deceive the 
oe E 38 for 


lady into executing Exhibit l 
Rs. 20,000 when, if anything, only a nominal 
sum was due, and Exhibit F-3, for 


Rs. 16,000 too much, and Exhibit F-4 fora 
fictitious sum of Rs. 6,000, Itis noteworthy 
that if was arranged that if interest were 
not paid the mortgagees were, under Exhibit 
H-38, to be entitled to claim possession: 
Umrao Singh says that Musammat Dilraj 
Kuar would not give up possession because 
so much was mortgaged: and they evidently 
did not dare to irsist lest her eyes be opened: 
but we find them taking possession, after 
her death, in 1907, Chandrika Bakhsh 
Singh had either attested or.was present at 
the time of thé execution of most of these 
documents; ard it is possible that had 
Chandrika Bakhsh Singh been put forward 
by any party to the case at an early stage, 
his evidence or a searching cross-examtination 
might have revealed the true nature of 
many of these transactions, which at present 
are enveloped either in mystery or suspicion. 
As it is the impression left by a close study 
of these transactions and the evidence is 
that Musammat Dilraj Kunar was being 
exploited by Sheo Ghulam Singh and those 
around her to further their. own interests, 
and that the Will was only the first of a 
series of transactions worked out between 
Sheo Ghulam Singh and Chandrika Bakhsh 
Singh, advantage being taken by them of the 


intense anxiety of Musammat Dilraj Kuar to- 


seenre an early and satisfactory marriage for 
. her one grand-danghter, Musammat Sheoraj 
Kuar. Sher Bahadnr Singh had not heen 


INDIAN CASES, 


‘expense of the estate. 


[1917 


dead long, and there was otherwise no 
occasion why Musammat Dilraj Kuar should 
have executed this Will at this particular 
time. It does not seem to usan unduly 
strained presumption that, recognising her 
anxiety, which ondoubtedly existed, to see 
her grand-daughter successfully married, 
Sheo Ghulam Singh should have said, “I will 
not enter into negotiations for the marriage 
of my son to Sheoraj Kuar, unless yoo make 
definite disposition of-the property, so that he 
shall be safeguarded,” l 

Looking at it in this way, the so called Will 
may be taken as the first stage in the 
marriage arrangements, A draft was tben 
prepared so cleverly that Musammat Dilraj 
Kuar should seem to be simply echoing her 
son’s desire. The Will is -written in such 
confused language that we should in any case 
find it hard to believe that Musammat Dilraj 
Kuar could possibly have understood what it 
all meant or realise that it did not even 
represent accurately what Sher Bahadur 
Singh had directed in his Will. Certain 
prominent phrases therein would attract ber 
attention, and that no doubt is what the 
framers of the draft had in their 
mind. 

We have examined with oare the evidence 
of Ajudhia Prasad and of Raghubar Dayal, 
the second Kayastha who is supposed to have 
identified the lady at the time of registration, 
There are many discrepancies where discre- 
pancies might not have been expected, and we 
cannot but think it extremely donbtful 
whether Ajadhia Prasad and Raghubar Dayal 
at any rate witnessed any signature of Dilraj 
Kuar upon this document. in discussing the 
monetary transactions- which took place in 
1909 between Musammat Sheoraj Kuar and 
certain defendants.appellants, we shall show 
that Musammat Sheoraj Kuar was also a 
puppet in the hands of persons who were 
intent on lining their own pockets at the 
This very Ajudhia 
Prasad Kayastha wrote out two receipts, 
which seem to us to betray the cloyen 
hoof, in 1909. This continued exploitation 
of the unfortunate ladies is corroborative to 
our minds of the mala fides which we find 
existed in respect of this Will of Musamimat 
Dilraj Kuaras far back as 1902, 

Weare not prepared to say that the so- 
called Will of Musammat Dilraj Kuar was 


_ grantee, 
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a forgery. In fact the 
that some kind of document or Will was 
| taken from her. Upon this it is not neces- 
sary for us to pronounce a definite opinion, 
as we are satisfied for the above reasons that 
if the mechanical execution of the document 


by Masammat Dilraj Kuar be taken as proved, 


“sbe certainly did not somprehend the nature 
of the document which she was signing. 


We now proceed to consider the question 
of succession to the absolute _ estate 
held by Kusammeat Dilraj -Kuar under the 
- Will of Sher Bahadur Singh. The learned 
Subordinate Judge has found that the succes- 
slon was governed by the rule of lineal 
-primogeniture laid down inthe sanad. Sec- 
-tion 15 of the Oudh Estates Act (I of 
1869}, as it stood; before the U. P. Amend. 
ing Act IJI of 1910 was-brought into 
force, declared that if any talukdar or 
grantee shall heretofore have transferred cr 
bequeathed, or if any talukdar or grantee 
or his heir or legatee shall hereafter transfer 
or bequeath to any person, not being s 
talukdar or grantee, the whole or any 
portion ‘of his estate, and such “person would 
not have succeeded according- to the -provi- 
sions of this Act to the estate or to a portion 
thereof, if the transferor or testator had died 
without- having made -the transfer and 


intestate, the transfer of. and succession to- 


. the property, so transferred or bequeathed, 
shall be regulated by the rules, which 
would- have. governed the transfer of and 
succession to such --property, if the 


transferee or legatee had bought the same ' 


-from a person not being- a talukdar or 
Musammat Dilraj Kear was nota 
person who, but forthe Will, would have 
succeeded tothe estate of Sher Bahadur 
Singh either under the sanad or under section 
22.of Act I of 1869 before it was amended, 
as the male paternal kinsmen of Sher 
Bahadur Singh, who would have been entitl- 
ed to step in under the rule cf primogeniture, 
were alive. The succession to her in the 
present instance will, therefore, be regulated 
-by the rules which would have governed 
the succession to such property, if the legatee 
-had bought the same from a person not 
being a talukdar or a grantee. The result 
of the Will, in other words, to put it shortly, 
is to take the case, for the purposes of 
transfer or of succession to the property 
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a A out of the Act, The succession, 
being regulated as if such property had 
been acquired from a person not being a 


_talukdar or. grantee, is, regulated by the 


ordinary provisions of Hindu Law. On the 
death of Musammat Dilraj Kuar, therefore, 
this property, in which she had an absolute 
estate, devolved on her husband’s heira in 
order of their succession to him, she having 
left no daughter, no son, and no son’s son. 
16 is strenuously argued that in consider- 
ing the ordinary law of succession in cases 
governed by section 15 of the Oudh 
Estates Act, reference must be made to 
is sought 
to be supported by a reference. to the 
decision of their Lordships in Debi Bakhsh 
Singh v. Chandrabhan Singh (16). That case, 
however, has- no application whatever tọ, the 
circumstances of the present. case. ; In ‘that 
case their Lordships were discussing, section 
22 of the Oudh Estates Act, which . dealing 
with an intestacy provides in paragraph 11 


“or in default of any such agnate, then to such 


person as would have been entitled to susceed 
to the estate under the ordinary law, to 
which persons of the religion and tribe of 
such żalukdar or grantee are subject.” 
Where this section has to be applied in a 
list III or list V case, their Lordships have 
ruled that by reason of the sanad read with 
section 8 of Act I of 1869 lineal primogeni- 
ture must be taken to be a part of the 
ordinary law of such talukdar or grantee. 

But a case of suacession to which section 
22, sub-section Ll, applies is a case of succes- 
sion within the Act, a case of succession to 
the falukdar or grantee. The present case, 
as we said before, is a case to which section 15 
applies, a case which for the purposes of suc- 
cession is outside the Act, a case which has to 
be considered, as if the transferor was not 


a talukdar or grantee. 


It is again argued that although the 
case may be taken outside the Act, yet the 
effect of the sanad still remains, because of 


‘the existence of the Crown Grants Act (XV 


of 1895), and we are referred to certain 
remarks of their Lordships in Sheo Stngh v. 


Raghubans Kunwar (17), where they observ- 
(1A) 7 Ind. Cas. (ae 32 A. 599; 14 C. W. N. 1010;. 
12 C, L. J. 303; 8 M. L, T. 273; 7 A. L. J. 1122; 12 
Bom, L. R. 1015; 18 O. C. 316;.20 M. L.J. 917; 3 
1, A. 168 (P. C.). 
(17) 27 A. 684; 15 M. L. J. 852; 8 0.0.3.7; 96, 
W. N. 1009; 20, L. J. 194 (P. CO). 
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ed: ‘Whatever force such a contention might 
‘otherwise have had appears to their Lord- 
ships to be removed by the Ast to which 
their attention was called, Act XV of 1895 
(The Crown Grants Act). It is said that 
no legislative ' enactment can prevent the 
operation of the sanad in view of section 3 
of that Act. But section 3 of Ast XV of 
“1895 is now controlled by the explanation 


‘ .appended and alterations mads in section 3 


of Act I of 1869 by U. P. Act ILI of 1961; 
which have heen given retrospective operation. 

The retrospective enforcement of section 
3, as amended, would in this case have the 
` effect not of divesting any estate but: of 
keeping it where it was; for, as laid down 
in the explanation, the conditions of the 
sanad relating to succession would be in- 
“ applicable in so far as they may be in- 
consistent with section 15 of the Act, which 
' applies in this case. The ‘amendment of 
the Act ‘brings the language of the section 
‘into line’ with the interpretation put upon 
it in Brij Indar Bahadur Singh v. Ranee 
Jankt Koer (18) before the Act was amended. 
The Crown Grants Act was not passed 
with any idea of superseding or in any 
way qualifying the provisions of ActI of 
1869 or of any particular Act; nor of 
‘‘ereating or‘ reviving any particular sanad. 
It is not an Act having application only 
to the Province of Oudh, but it is an 
Imperial Act, extending to the whole of 
British India. It was enactéd to ensure 
-that no question could arise as to the 
‘right of the Government, by an executive 
order, to create a line of succession contrary 
to the ordinary law. A similar point 
was raised before a Bench of this Court 
consisting of Chamier and Wells, A. J. Cs, in 
Musammat Parbatı Kuar v. Ram Chandrapal 
Kuar (19), where the point appeared so 
clear and simple to the learned Judicial 
Commissioners that an argument as to the 
effect of section 3 of the Act I of 1869 
was simply brushed aside with the remarks: 
“Upon this we think it is sufficient to say 
‘that it is quite clear from sections 2 and 
3 of the Crown Grants Act read together 
that the Act has no such effect.” Find- 
. ing -that the succession to Musammat Dilraj 


(18) 51, A. 1; ] O, L. R, 818; 3 Sar. P, C. J. 768; 
Bald. 148; Rafique & Jackson’s P. 0. No. 48; 3 Suth, 


e P.C.J. 414 (P. C.). 


(19) 80. 0. 94. 
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Kuar is in her husband’s heirs, and- accept- 
ing the-fact that section 5 of Act I of 
1869 applies, the learned Subordinate Judge 
disregarded the effect of the amendment 
of section 3 and relied on the sanad, think- 
ing that the Crown Grants Act had 
revived it, and proceeded to apply the rule 
of primogeniture, by hêlding that the word 
“successors” in the sanad inoluded legatees. 

ActI of 1869 was enacted, as its pre- 
amble shows, to remove doubts as to the 
nature of the rights of the talukdars and 
others in their estates, -and as to the 
course of succession thereto, and from the 
time this Act came into force, the nature 
of those rights, and the course of succes- 
sion thereto, are provided for and regulated 
entirely by section 8 and the other sections 
of the Act. 

The sanad might be of some value in the 
case of an estate which never came under 
the Act at all, such as the Mahewa case, 
to which we have just-referred, Sheo Singh 
v. Raghubans Kunwar (1%), or in a case under 
list IIE or list V where a reference is to 
be had to section 22 (11) to discover the 
heir, as was the case in Debi Bakhsh Singh 
v. Chandrabhan Singh (16); but where a 
case is governed by the provisions of the 
Act, that is either by section 14or section 
15 of the Act, the provisions of the Act 
will supersede the sanad, if the sanad is 
inconsistent with them, by reason of the 
amendment made to section 3 of the Act. 
In a case governed by section 15, the 
ordinary Hindu Law wonld, therefore, apply 
and govern the succession to the estate of 
a Hindu transferee or legatee. 


But even if the learned Subordinate 
Judge had been right in referring to the 
sanac (and the parties are agreed, though no 


' sanad is forthcoming, that Thakur Ganga 


Bakhsh Singh’s sanad must have been in 
the ordinary known form of primogeniture 
sanad, as shown at page 3886 of Sykes’ 
Oompendium of Talukdari Law), he was 
not right in extending its operation to 
legatees, He has not given adequate weight 
to the interposition of the word but be- 
tween the first and second clauses of the 
second paragraph. There can be no doubt 
that what was created by the sanad was 
something like an estate in the nature 
of an entail with a power superadded in 
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the owner to break tHe entail, or, what 
might otherwise be described, as an 
absolute estate or an estate in fee simple 
with a rule of succession superadded to 
govern its devolution in case of intestacy, 

The owner could break the entail either 
by a transfer infer vivos or by a Will; 
and as the: history and the circumstances 
under which the original sanads were 
withdrawn and.fresh sanads containing the 
rule of primogeniture granted, set out at 
length in Ghulam Abbas Khan v. Bibi 
Ummatul Fatima (20), shows, the intention 
of those who were responsible for framing 
the sanads and making the grants was that the 
rule of snecession laid down in the sanad was 
to apply, if the owner had not disposed of the 
property in his lifetime by transfer or bequest. 
The words “succeeded, ‘“‘suecessor” or 
“succession” occur in the preamble to Act 
I of 1&69 and in sections 8, 14, 15, 21, 
22, 23, 30 and 81 of the Act, which was 
drafted shorty after the sanads were granted. 
They are everywhere used to denote intestate 
- succession; and that was also the meaning 
in which those words were used in the 
correspondence which’ passed . between the 
Government of India and the local Gov- 
ernment ator about the time when the 
sanads were granted. 

The learned Counsel who appears for 
Thakur Sital Singh contends that the 
word “successor” means in the sanads 
any person designated by. devise as the 
successor to the whole or unalienated residue 
of the estate, and not a legatee not so 
‘.designated; but in an ordinary alienable 
estate or an estate in fee simple, devolution 
of which is governed in the case of 
intestacy by.Statute or personal law, there 
can be no such thing as designation of a 
successor, unless the successor is a legatee. 
We are not dealing here with Sovereign 
. state or a principality, and the distinction, 
pointed out, would, in case no legatee is 
designated a successor, create practical 
difficulties of a serious kind. If a talukdar, 
for instance, for some perverse purpose of 
his own, makes a Will of the whole or 
part of an estate in favour of his sweeper, 
could it have been intended that the rule 
of lineal primogeniture would be the rule 
of succession in regard to” that ` property 


(20) 31 Ind. Cas. 748; 18 O. O. 188; 20. L. J. 636. 
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in that sweeper’s family? Yet this is the 
effect of the interpretation which the 
learned Subordinate Judge has placed on 
the sanad. Neither party is prepared to 
endorse it. “Successors” in a list IIL 
estate can only mean the procession of 
single male heirs; and, as their Lordships 
said in Balraj Kunwar v. Jagatpal Singh 
(21), “if the prescribed line of succession is 
broken by a transfer or bequest of ithe 
entailed estate to a person outside the 
prescribed line, it seems -not unreasonable 
that the father of the entail, such as it 
is, should no longer apply to ‘the estate.” 


Our finding, therefore, is that the estate 
vested, upon the death of Musammat Dilraj 
Kuar, half upon the branch represented 
by Nitla Bakhsh Singh, and half upon the 
branch represented by Sital Singh and 
Debi’ Singh. Sital Singh and Debi Singh 
were originally admitted on the record as 
the legal representatives of Kirat Singh, 
but having been brought on the record, they 
had a right to protect their personal 
interests both as plaintiffs in the one 
suit, and as defendants in the other, under 
Order 1I, rule 5, read with section 11, 
explanation IV of the Code of Civil 
Procedure, irrespective of any rights which 
they inherited from Kirat Singh. The 
ground of lineal primogeniture, originally 
set up by Kirat Singh, has been 
given up in this Court by his legal 
representatives; and Mr, Jackson, who had 
argued the case for Sital Singh, has 
explicitly confined himself to the rights 
claimed by bim and Debi Singh in their 
personal capacity, and also as the legal 
representatives of Kirat Singh under the 
Hindu Law. Virtually from the time of 
their arrival on the scene, they have been 
contending for more than they could have 
obtained technically as the legal representa- 
tives of Kirat Singh, and the opposite 
parties have all along been opposing their 
contentions. A formal amendment of the 
plaint as to the capacities in which the right 
was claimed was, therefore, allowed, to 
admit of a complete adjudication of the 
matters in controversy in these suits; and 


(21) 26 A. 398 8 C. W. N.-699; 31 I A. 182; 
1 A. L. J. 8847 O. O, 248; 11 Bom. . L.R. 616; 8« 
Sar. P. C.J. 689 (P. C.). 


72.484, 

SITAL SINGH b. SITLA BAKHSH SINGH. 
obviate further litigation in 
matter, 


regard to the 


In the memorandum of appeal, filed 
in this Court, Sital Singh claims half 
the estate in his own right and as 


the legal representative of Kirat Singh. It 
appears that Debi Singh has transferred or 
relinquished his, rights in favour of Sital 
Singh during the pendency of the snit 
under a registered deed dated the 25th 
February 1913, of which intimation was 
given by him to tbe Court below on the 
28th February 1913. Sital Singh has, there- 
fore, become entitled to a half share. 

All that now remains is to deal with the 
position of various transferees from Musammat 
Sheoraj Kuar and Musamw at Dilraj Kuar. 

The iransferees from Musammat Sheoraj 
Kuar are defendants Nos. 2 to 4, the appel- 
lants in Appeal Nos. 25 of 1913. On 
` their behalf is propounded a sale-deed for 
Rs, 19,200 (Exhibit C-34) dated the 28th 
January 1909, Execution of this sale-deed 
is admitted by the plaintiffs in both snits; 
but it is urged that, Musammat Sheoraj 
Kuar being a trespasser, she had no power 
to execute this sale-deed, and that any 
payments made thereunder by the vendees 
were mere payments as volunteers, and 
could not be allowed to bind the estate. 
Tha details of the consideration of this sale- 
deed are written as follows:— 

Rs. 200 preliminary expenses for execu- 
tion, registration, ete., 

Rs. 8,000 to discharge a mortgage executed 

by Musammat Dilraj Kuar on the 
Sth January 1901 in favour of the 
same vendees ; 

Rs. 1,200 advance profits in connection 
with the said mortgage; and 

~- Rs, 9,800, part to be utilized in discharg- 

ing tbe decree of one Asharfi Lal 
and the rest to be held at the dis- 
posal of Musammat Sheoraj Kuar. 

The propriety of the mortgage of Musam- 
mat Dilraj Kuar dated the 8th January 
1901 (Exhibit C-3) is admitted by the 
plaintiffs. Musammat Dilraj Kuar mortgaged 
with possession a 4-annas share in village 
Mohsandi and a field No, 387/2 in village 
Raipur for Rs. 8,000 in favour of these 
vendees, defendants Nos. 2 to 4, with a 
condition that they should remain in pos- 
cogsion, taking profits in lien of interest, 
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and that their possession should not at 
disturbed for twelve years. This mortgage- 
deed for Rs 8,000 had been executed in 
great measure to discharge a prior mort- 
gage executed by Sher Bahadur Singh in 
favour of Shiam Sunder and Awadh Behari 
in 1893 (Exhibit C-1): The lower Court 
has found that the defendants Nos. 2 to 4 are 
entitled to remain in possession as mortgagees 
of 4-annas in village Mohsandi and of the 
field in village Raipur, until they are 
redeemed on payment of Rs, 8,000. This, 
as we have said, is accepted by the plaintiffs; 
and we have no hesitation in agreeing 
with the learned Subordinate Judge that 
his finding in this matter is correct. It 
ig hardly necessary to quote authorities for 
the proposition that a mere trespasser has 
no power to execute sales of land in his 
possession as trespasser; and that payments 
made by his transferees, they having no 
interest to protect, cannot be held binding 
upon the rightful owner. But at the 
same time we deem it advisable to make 
some reference to the details of this sale- 
deed, because we consider, as we have 
mentioned in an earlier portion of this 
judgment, that they go to show that the 
weakness of this pardanashin lady was being 
exploited in the interest of some scheming 
person, and thus go to justify our finding 
as to the circumstances under which the 
so-called Will of Musammat Dilraj Kuar 
came tobe executed. We may consider first 
Rs. 9,8C0, which was to be devoted to 
paying Asharfi Lal’s decree, the balance to 
be held at ths disposal of Musammat 
Sheoraj Kuar. Now Sher Bahadur Singh 
had executed a bond in favour of Asharfi 
Lal on the Jst October 1898 for Rs. 2,060 
(Exhibit C 30), Asharfi Lal obtained a 
simple money decree for no less than 
Rs. 9,€56-2 0 on this bond against Musammat 
Sheoraj Kuar on 17th November 1908 
(Exhibit 0-85), A suspicions alacrity to 
discharge this decree is betrayed. This 
sale-deed was executed on 28th January 
1909, Rs. 9,£00 was left, as if the amount 
to ke paid was uncertain. On the 27th 
May 1£09 an application was made to the 
Court by Asbarfi Lal to certify the 
receipt of Rs. 6,750, which was Rs. 1,000 
less than the amount then due with 
interest (Exhibit C-36), The Court certified 
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payment on that same day (Exhibit 0-37). 
It is said that Rs. 1,000 too little were 
paid to him as that sum was required 
by Musammat Sheoraj Kuar to pay an urgent 
revenue demand. Asharfi Lal being examin- 
ed swore that he had an interview with 
.Musammat Sheoraj Kuar in May, who 
asked him to receive Rs.1,000 less at that 
time because she had had to pay a Govern- 
ment demand. Exhibit ©. 39, tahsil dakhila, 
is filed which shows that on the 12th ‘July 
1909 Rs. 1,523-10-5 were paid for revenue 
by Musammat Sheoraj Kuar. This is nearly 
two months after the time when according 
to Asharfi Lal she had pleaded with him, on 
the ground that she had had to pay revenue. 
This money to pay Asharfi Lal had been 
_left with the vendee; and if it became neces- 
sary for a portion of this sum to be diverted 
to pay revenue, the vendee could have paid 
it; but we find a receipt Exhibit C-38 dated 
the 10th July 1909 in the handwriting of 
Ajudhia Prasad, one of the gentlemen mixed 
up in the transaction of Musammat Dilraj 
Kuars’s so-called Will in 1902, for Rs. 1,000 
paid ‘to Musammat Sheoraj Kuar. There 
would- remain, therefore, Rs. 50- to 
‘account for; and for this receipt Exhibit 0-40 
was produced for Ks. 50, supposed to have 
been executed by Musammat Sheoraj Kuar 
on the 17th July 1909; ard this also is in 
the bandwriting of the same gentleman. To 
prove Exhibit 0:38 two persons Ram Sarup 
and Gajadhar were put forward. Their 
evidence the lower Court has disoredited, and, 
in our opinion, rightly so. Nor do we believe 
the evidence of Parshan 
himself, or of Angad Singh. The latter 
pretends that he saw the money paid to 
Musammat Sheoraj Kuar ata time when 
Tahsil peons were seated waiting for. a 
revenue demand; but even if that was so, 
it is possible that the payment may have 
been made out of the profits of the Estate. 
The property in the possession of Musammat 
Sheoraj Kaar yielded her, according to the 
rent roll of 1816 Fasli, a net profit of about 
Rs. 14,808 per -annum. If Asharfi Lal had 
agreed tothe revenue being paid out of the 
money left for the satisfactions of his decree, 
“there is no reason why the payment should 
have been delayed so long. In our opinion 
these two receipts Exhibit C-38 and Exhibit 
C 40, if they do represent actual transactions, 
represent transactions for which no legal 
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necessity is established. The item of 
Rs. 1,200 rəpresenting four years’ advance 
profits is also an unfair item, The mortgagees 
were by this sale-deed purporting to acquire 
the equity of redemption. Eight years had 
passed since the mortgage. In the mortgage- 
deed, it was arranged that the mortgage 
should not be redeemed for twelve years. 
The mortgagees put the annual net profits at 
Rs. 300, therefore, it was said they take 
Rs. 1,200 for the profits of the four years for 
which the mortgage had still to run, Even 
if it be taken that by remaining for four 
years longer in possession as mortgagees, they 
might have made Rs. 1,200 profits, then the 
mortgagees were themselves liable to pay the 
same, because they had purchased the equity 
of redemption; if as purchasers, they redeemed 
the mortgage. four years earlier, they did so 
in their own interest. In our opinion, the 
sale effected by Musammat Sheoraj Kuar in 
favour of defendants Nos. 2 to 4 is not 
Dilray 
Kuar, and the payments made by the 
vendees, other than what was credited in 
satisfaction of their prior mortgage, were 
voluntary and did not bind the estate. We 
agree, therefore, with the learned Subordinate 
Judge that the defendants Nos, 2 to 4, appel- 
lants in Appeal No. 125, are entitled to 
remain in possession as mortgagees of 4- 
annas of mauza Mohsandi and the field in 
Raipur under the mortgage-deed executed by 
Musammat Dilraj Kuar on the 8th January 
1901 until they are radeamed in the ordinary 
course, 

We now turn to Musammat Dilraj Kuar’s 
transactions, and here again we are in ascord 
with the finding of the learned Subordinate 
Judge. 

Musammaét Dilraj Kuar was a par lanashin 
woman, and itis not at all proved that she 
had any access to any legal advice or to any 
advice except that of Chandrika Bakhsh 
Singh, her brother’s son. We have already 
referred to the transactions Exhibit F-3 and 
Exhibit F-4, which purport to be loans from 
the daughters of Musammat Motimala Knuar, 
now represented by defendants Nos. 5, 6, 7, 
appellants in appeal No. 129 of 1914, 
taken to discharge prior encumbrances, 
Exhibits F-1l, F-2, and F-5, the balance 
of Rs. 10,000 of Exhibit F-3, and the 
whole of Rs, 6,000 of, Exhibit F-4 to be paid 
to Sheo Ghulam Singh’s relations, the mort- 
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gagees under Exhibits H-1 and B-2. It 
appears from the evidence that both Sheo 
Ghulam Singh and Musammat Motimala 
Kuar had extensive account books. But all 


“are suppressed and it is sought to prove 


these transactions by oral evidence such as 
the statements of Sheo Charan and Darshan, 
which are untrustworthy. We agree with 
the lower Court that Rs. 16,000 must be 
taken as purely fictitious, and that, therefore, 
no rights arise out of Exhibit F-4, Exhibit 
F.3 we agree in upholding to the extent 
of Rs. 80,000 which is accepted by the 
plaintiffs in both the suits. The actual 
possession, therefore, of village Umri can be 
obtained by the plaintiffs by a formal 
redemption on payment of the mortgage- 
money found to be due. 

There remains to consider the mortgage 
bond for Rs. 20,000 (Exhibit E-38), which 
Musammat Dilray Kuar is said to have 
executed in favour of Sheo Ghulam Singh 
on the 5th July 1904. To this also we 
have above referred in some detail. This 
sum is supposed to represent the balance 
due under Exhibit E-i and Exhibit E.2 
after deduction of Rs. 16,000 which were 
to be received from the mortgagees of Exhibit 
F-3 and Exhibit F-4 and after refund of 
Rs.27,375 by Musammat Dilraj Kuar, We have 
no hesitation in agreeing with the learned 
Subordinate Judge tbat the account which 
is supposed to have been made up when 
this bond was executed is an entire fiction; 
Musammat Dilraj Kuar could not have 
understood, if mechanical execution be taken 
as proved, - the arithmetical intricacies on 
which this document was based. The oral 
evidence is of a most unsatisfactory nature, 
We have been taken through it at‘ great 
length and we have considered the elaborate 
comments for and against its reliability 
which have, been pressed upon us; and we 
agree that the learned Subordinate Judge 
has rated it as highly as it deserved. The 
direct evidence, e. g., to prove the execution 
of Exhibit E-I and Exhibit B-2 oonsists of 
the statements of a pujori, a barber and a 
servant Ganesh, who drew Rs. 2 a month 
and his food from the Estate. 

It is important to notice, in respect of the 
transactions evidenced by Exhibit E-l and 
Exhibit E-2, that these two documents are 
simple and not usnfructuary mortgages, 
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The dealings with Parshan Singh etc., and 
with Thakur Mahabir Singh had been by ` 
usufructuary mortgages. Yet only simple 
mortgages were executed for so large a sum 
as Rs. 60,000. Umrao Singh says, Musam- 
mat Dilraj Kuar would not consent to a 
transfer of possession, as so much property 
was being mortgaged. It seems to us quite 
evident that the real enormity of the transas- 
tion was being concealed from Musammat 
Dilraj Kuar and that the perpetrators were 
careful not toraise the lady’s suspicions’ by 
suggesting a transfer of the four villages hypo- 
thecated. But soon after her. death, the 
mortgagee under Exhibit B-38 obtained posses- 
sion against the unfortunate Musammat 
Sheoraj Kuar, on the ground that interest 
was unpaid. We do not find it proved that any 
payments were made out of Exhibit E-l and 
Exhibit E-2, save and except Rs. 28,271.2-3, 
the payment of which is admitted by the 
plaintiffs. That, and no. more, is all that 
Musammat Dilraj Kuar was liable to pay under 
Exhibit E-l and Exhibit E-2. According 
to Exhibit B-38, she did re-pay Res. 27,375. 
This is acurious sum. The learned Subordi- 
nate Judge finds that Rs. 896-2-3 that is 
to say the balance between Rs. 28,271-2.8 
and Rs. 27,375, remains to be adjusted, and 
for ‘this he would refer defendants Nos. 5, 
8- and 9 to a separate suit. The plaintiffs 
have accepted this position; but there are 
certain points which we think call for 
remark, It is most probable that Rs. 27,375 
represents the actual expenditure. The 
mortgagees discharged a large number of 
debts, and if is probable that in some im. 
stances they came to terms with some of 
the creditors. Again they. were put in 
possession of property, the profits o° which 
were to represent interest on Rs. 50,000 
-whereas we are finding that the outside 
figure spent was Rs. 28,271-2-3. And yet 
again if there remains Rs. 896-2-3 to be 
adjusted, they have been in possession since 
the 5th Jaly 1904. in lieu of a debt of 
Rs.896-2 3 only, and this may have been more 
than satisfied out of the usufruct. And this 
is made the more profitable when we 
consider the amount of mesne profits 
which the learned Subordinate Judge has 
decreed. What the learned Subordinate 
Judge has found, and the plaintiffs have 
accepted, is not that a sym of Rs, 896 
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remains to be paid, but that it remains to 
be adjusted. We bave very little doubt 
considering all the circumstances, that no 
payments remain to be made, and we do 
not, therefore, propose, even if we assume 
that Musammat Dilraj Kuar understood or 
realized the effect of the instrument, to inter- 
fere with the equitably just decision of the 
learned Subordinate Judge that defendanis 
Nos, 5, 8 and 9 cannot be allowed, for the 
reason that the accounts haye not been 
adjusted, to keep the plaintiffs out of posses- 
sion, We have found that the preparation 
of Exhibit 6-38, under which these defendants 
have professed to hold, did not represent a 
clear or an honest transaction, the amount 
remaining over in July 1904 for adjustment 
being no more than Rs. 896-2-3, against 
which the considerable profits realized, which 
were intended for the payment of the interest 
of a much larger but fictitious sum, were to 
be set off. The learned Subordinate Judge 
did quite right to adjudge mesne profits 
against them. Noarguments have been ad- 
dressed to ug on the question of the measure 
of profits, though there is a ground of appeal 
to that effect. The sum awarded by the 
lower Court appears to us to be proper, bat 
that sum under our finding will be recover- 
able by Sitla Bakhsh Singh and Sital Singh 
in equal shares: 


On the above findings we allow the Appeals 
Nos. 126 and 127 of 1913 in part; we dismiss 
Appeals Nos. 125, 128 and 129 of 1913; and 
varying the decrees of the Court below, deoree 
actual proprietary possession of one half of 
the entire property in dispute and a half 
share in the mesne profits decreed by thé 
Court below in favour of Sital Singh; the 
claim of Sitla Bakhsh Singh being to that 
extent dismissed. The possession over the 
village Umri and the 4-annas share in 
- Mohsandi and the field in village Raipur will 
be subject to the mortgagee rights of defend. 
ants Nos. 5, 6 and 7 and defendants Nos. 2 to 
4 respectively as above indicated. The decrees 
for possession can be executed against Sitla 
Bakhsh Singh whois admittedly in posses- 
sion of the entire property. The appellants 
in Appeals Nos. 145 and 127 will get their 
proportionate costs of both the Courts from 
Sitla Bakhsh Singh. The latter will get his 
proportionate costs in-the said appeal also of 
both Courts from the said appellants, other 
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respondents bearing their own costs. The 
other three appeals are dismissed with costs; 
one set of costs 1s allowed, recoverable half by 
Sital Singh and half by Sitla Bakhsh Singh 
from the appellants in those appeals, the 
other respondents bearing their own costs. 
We disallow the cross-objections in appeals 
Nos. 125, 128 and 129 filed by Sitla Bakhsh 
Singh; we make no order as to costs thereof. 
Decree varied, 


PUNJAB CHIEF COURT. 

Civit Revision Petition No. 997 or 1916. 
February 1, 1917. 
Present:—Mr. Justice Broadway. 
AZIM—Pvarntirr ~ PETITIONER 
versus 
GOPI AND OTHERS—— DEFENDANTS — 


RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), ss. 4 (12), 70 
(3) (j)—Jurisdiction of Civil and Revenue Courts — 
Suit by water-carrier to recover dues—-Village cess. 

Village cesses such as hag buha, poochh baki, ete., 
are cesses leviable by the proprietors of a village 
from non-proprietary residents or kammis and are 
dues leviable irrespective of any personal service 
rendered by them. [p. 489, col. 1.] 

Asuit by a water-carrier against the proprictary 
body of. the village to recover duces as payment for 
personal services based upon an entry in the wa jib- 
ul-arz is not A suil to recover a village cess, and is, 
therefore, cognisable by a Civil and not by a Revenue 
Court. fp. 438, col. 1, } 


Petition, under se3tion 25 of Act IX of 
1387, for revision of the order of the 
Munaif, firet class, with powers of a Judge, 
Small Cause Court, Rohtak, dated the 
Ynd September 1916 dismissing the suit. 

Mr. Badr-ud-Din Kureshi, for the Peti- 
tioner. 

Mr, Nanak Orand Pandit, for 
spondents. 

JUDGMENT,— (1). Tho plaintiff in this 
case one Azim claimed -to be a sagga of 
village Sanghi, Tahsil Rohtak, and sought 
to recover. Rs. 16-8-9 from the defend- 
ants, three of the biswedars of the village, 
on the ground that according to the 
terms of the wajtb-ul-arz he was entitl- 
ed, as sagga of the village, to certain 
specified: dues in return for his doing the 
work of water-carrier at marriages and ab 
the camps of officers.on tour, The defend. 


the Re- 
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ants. denied the plaintiffs claim and his 
suit was dismissed: by the learned Munsif 
on. the: 2nd. of September 1916. Against 


this dismissal ' he has" preferred this revision 
and -the only point for determination is 


whether the suit was cognizable. by a Civil - 


Court or a Revenue Conrl, 
(2). After hearing Mr. 
for the. petitioner and Mr. 
Pandit ‘for the respondents, it seems to 
me that the correct conclusion is that 
the suit is cognizable by a Civil Court. 
Mr. Badr-ud-Din urged that the claim 
related to “a village sess” within the 
meaning of section 4 (12) of the Panjab 
Tenancy Act and that, therefore, Revenue 
Courts alone could entertain the case under 
section 77 (8) (j), It seems to me, however, 
that the definition referred to does not 
apply. Village cesses such as haq buha, 
poochh baki, eto., are cesses leviable by the 
proprietors of the village from non-proprietary 
residents or kammis and are due: leviable 
irrespective of any personal service rendered by 
the claimant. In the present case the plaintiff 
distinctly alleges that he renders personal 
service for which, according to the wajib- 
ul-arz a fixed payment had been agreed 
upon; in other words, he is seeking to 
recover a contribution or due as payment 
for personal service and clearly, therefore, 


Badr-ud- Din 
Nanak Chand 


the definition referred to cannot be held 
applicable, 
(3). In these circumstances I hold that 


the fuit is cognizable by a Civil Court. 
The learned Munsif had jurisdiction ta try 
the case and there is no reason to interfere 
with his decision. The petition is, therefore, 
rejected with costs. . 
Petition rejected. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Crvit Revision No, 122 or 1916. 
September 15, 1916. 
Present:— Pandit Kanbaiya Lal, A. J, C., and 
Mr. Kendall, A. J. C. 
Musammat FARID-UN-N ISA—Pwatntire— 
APPLICANT 
VETSUS 
M. MUKHTAR AHMAD AND OTHERS— 


DEKENDANTS —OPPOSITE PARTY. 
Civil Procedure Code- (Act F of 1908), O. VI, r. 16 


INDIAN OASES, 
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—Pleadings—Plaint, amendment  of—Inconsistent, _ 


allegations—-Court, position of, 

The rule thatthe Court is not to dictate to the 
parties how they should frame their case is one 
that ought always to be preserved sacred, subject to 
this limitation that the parties must not offend 
against the rules of pleadings, which have been Jaid 
down by the law, and introduce what is unnecessary 
or tends to prejudice, embarrass and delay the trial 
of the suit. | p. 489, col. 1.) 

Whera in a suit for possession, the plaintiff denied 
the genuineness of the deed of wakf seb up in defence 
and ‘pleaded in the alternative that the deed had 
been obtained from her by the defendants by fraud 
and undue influence: 

Held, that there was nothing in the above allega- 
tions that could be regarded as likely to embarrass, 
delay or prejudice the ‘trial, so as to justify the Court 
in taking action under Order VI, rule 16, Civil Pro- 
cedure Code, [p, 489, col, 1.] 


Civil revision against the order of the 
Subordinate Judge, Bara Banki, dated the 
16th August 1916, 


The Hon’ble Mirza Sami Ullah Beg and 
Mr. Haidar Husain, for the Applicant.. 
Mr. Mumtaz Husain, for the Opposite Party. 


JUDGMENT.—This is an application for 
revision of an order, passed by dhe Sab- 
ordinate Judge of Bara Banki, directing 
the plaintiff to elect, which of two 
inconsistent allegations made in the plaint 
she desired- to maintain. The plaintiff 
sues for possession of certain property, in 
regard to which a deed of wakf, purport- 
ing to have been executed by her, has- 
been produced in evidence by the defend- 
ants. Her allegation ts that she did not 
execute that deed, and that the defendants, 
who were related to her, deceived her and 
falsely told her that in order to facilitate 
the’ management of her property and 
especially in view of the opposition of her 
paternal relations and as a matter of ex- 
pediency, she should get a deed completed, 
suggesting thereby that the deed in ques- 
tion was obtained from her without her 
being actually told what it was by frand 
and undue influence. There is nothing 
necessarily inconsistent in these allegations, 
but the learned Subordinate Judge treated 


them as inconsistent, and dirested the 
plaintiff to elect which of those allega- 
tions she was going to maintain. In his 


order the learned Subordinate Judge siates 
that of the two allegations, namely, that 
the deed was not genuine and that if it 
was genuine, its execution was obtained 
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by fraud and undue influence, the plaintiff 
should stand by one so that the fair trial 
of the suit may not be embarrassed, relying 
obviously on the provisions of Order VI, 
rule 16 of. the Code of Civil Procedure, 
which empowers a Oourt af any stage of 
the proceedings to order to be struck out 
or amended any matter in any pleadings, 
which may be unnecessary or scandalous 
or which may tend to prejudice, embarrass 
or delay the fair trial of the suit, But, 
as laid down by Bowen, L. J., in Knowles 
y. Roberts (1‘, the rule that the Court is 
not to dictate to the parties how they 
- should frame their case is one that ought 
always to be preserved sacred, subject to 
this limitation that the parties must not 
offend against the rules of pleadings, which 
have been laid down by the law, and intro- 
duce what is unnecessary or tends to 
prejudice, embarrass, and delay the trial 
of suit. : 

There is mothing in the allegation made 


in the plaint in the present case that 
can be regarded as likely to embarrass, 
delay or prejudice the trial, for what 


the plaintiff asserts is that she -did not 
sxecute the deed of wakf, on which the defend- 
ants rely, and that what was represented 
to her was that in order to facilitate the 
management of her property and obviate 
the opposition of her paternal relations 
she might, as a matter of expediency, get 
a deed completed. What kind of deed 
she had consented to execute or was 
induced to execute is not clear from the 
pleadings. It is not for the Court to 
direct the plaintiff to amend her plaint, 
becuuse she has made certain allegations, 
which to the defendants may appear em- 
barrassing. The decisions, relied on by 
the learned Subordinate Judge, are in- 
applicable to the sirenmstances of the 
present case. We do not know what portion 
of the allegations made in the plaint the 
learned Subordinate Judge would direst to 
be struck out, in case the plaintiff. fails 
to elect, and the procedure adopted by 
him seems to us to be more likely to 
embarrass the trial of the suit than are 
the plaintiffs pleadings as they stand. 
Ordinarily, we are not inclined to interfere 
in revision with an interlocutory order, 


(1)(1888) 38 Ch, D. 263 at p. 270; 58 L, T, 259, 
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passed in a suit or other proceeding, but 
in this case the decision arrived at by 
the Court below will hamper the trial of 
the case materially, and, unless the order 
already passed by that Court remains 
abortive, may render a fresh trial of the 
case necessary, 

We, therefore, allow the application, set 
aside the order passed by the Court 
below, and direct that the trial should be 
allowed to proceed according to the allega- 
tions made in the plaint. No order ig 
made as to the costs of this proceeding, 

Revision accepted, 





PUNJAB CHIEF COURT. 
Secono UivIL Appeat No, 2715 or 1916. 
April 2, 1917. 

Present :—Mr. Justice Chevis. 
TARA CHAN D—P tatstire—-APPELLANT 
“ versus 
NIRMAL DAS—Derenpantr— 


RESPONDENT, 

Vendor and purchaser—Sale—Consideration, non- 
payment of, whether renders sale void Intention, 

Mere want of payment of consideration does not 
render a sale void, unless it is shown that it was the 
intention of the parties that title should not pass 
until consideration is paid. But the intention of 
the parties can be judged not merely from what 
they say or do at the time of the sale, but algo 
from their subsequent conduct. [p. 490, col 1.] 

Where a purchaser paid downa small fraction of 
the price in the first place, and this went in sale 
expenses, not into the vendor’s pocket, and the 
balance of the price was promised to be paid on 
mutation, but for 94 yearshe made no attempt to 
enforce the sale or to obtain mutation of names: 

Held, that the presumption was that the pur- 
chaser had given up all his rights in respect of the 
sale. [p. 490, col. 1.] 


Second appeal from the. decree of the 
District Judge, Mianwali, dated the 13th 
July 1916, reversing that of the Munsif, 
third class, Bhakkar, dated the 7th March 
1916, deoreeing the claim. 

Lala Hargopal, for the Appellant. 

Chaudhri Udai Bhan, for the Respondent. 

JUDGMENT.—(1). The land belonged 
to Bakhsha, but was under mortgag> to 
defendant’s father for Rs. 32 and § chauths 
of wheat. On 12th June 1916 Bakhsha 
sold the land to plaintiff by unregistered 


` deed. The vendor took Rs. 2-4-0 cash for sale 


expenses. Rupees 20-5-0 was to be paid at 
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mutation and the rest was to redeem the 
mortgage. Ten days later Bakhsha sold the 
land to defendant’s father by registered deed. 
Plaintiff sues to redeem. 

(2). The first Court decreed the suit, 
holding that the registered-deed could not be 
given the preference as it was proved that 
the purchaser bought with knowledge of the 
former sale. 

(3). The learned District Judge on 
appeal dismissed the suit, holding that the 
sale to plaintiff was incomplete for want of 
payment of consideration. 

(4). Mere want of payment of considera- 
tion will not render the sale void, unless it be 
shown that it was the intention of the parties 
that title should not pass until consideration 
was paid, But the intention of the parties 
ean be judged not merely from what they 
said or did at the time of the sale, but also 
from their subsequent conduct. In the 
present case plaintiff paid down the paltry 
sum of Rs. 2-4-0 in the first place; and this 
went in sale expenses, not into the vendor’s 
pocket. So far as is apparent from the 
record, plaintiff made no attempt to get muta- 
tion of names attested, nor took action of any 
sort till nearly 93 years afterwards when he 
brought this suit. Lala Hargopal says his 

“instructions are that. plaintiff did apply for 
mutation of names butin vain: Then why 
did he notat once seek to establish his 
position by a suit to redeem, or if he did not 
want to redeem, bya suit fora declaration 
of title?- The defendant’s father is now 
dead, and according to respondent’s Pleader 
(though this is not on the record) Bakhsha 
too is now dead. Why should plaintiff have 
kept silent all these years? Plaintff’s Counsel 
does not suggest that plaintiff was not aware 
of the re-sale to defendant’s father; he only 
says his instructions are that plaintiff and 
defendant are near relations (defendant’s 
Pleader denies this) and living in the same 
village, and that plaintiff waited in hopes of 
an amicable settlement. All I can say is that 
94 years is a very long time to wait. 

(5). In my opinion the probabilities are 
that though a sale deed had been executed. 
plaintiff gave up his rights and allowed 
Bakhsha to re-sell to defendant’s father. 

(6). I uphold the decision of the learned 
District Judge dismissing the suit, and 
dismiss this appeal with costs. 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decres No. 2772 
or 19 4 
February 26, 1917. 

Present: —Mr. Justice N. R, Chatterjea and 
Mr. Justice Newbonld. 
HELALUDDIN MIa’S wire INNAT. 
UNNESSA BIBI—Ptaintizr—~ 
APPELLSNT 
Versus 


JANAKI NATH SIRCAR—Darenparr 


No, 1—Reseonpent. 

Guardians and Wards Act (VIIL of 1890), s. 29— 
Contract to sell minors property——Sanclion—Minor 
liability of. 

A contract, entered into bya guardian appointed 
as such under the Guardians and Wards Act to sel} 
the minor’s property, with the sanction of the 
District Judge, at a price higher than that fixed in 
the sanction, is valid and enforceable against the 
minor. [p, 491, ool. 1.) 

Mir Sarwurjan v., Fakhruddin Mahomed, 13 Ind 
Cas. 331; 16 C. W. N. 74; (1912) M. W. N. 22:9 A. L.J. 
83; 15 0. L. J. 69; 11 M. L. T. 8; 21 M. L, J. 1156; 39 
I. A. 1; 14 Bom. L. R. 5; 39 C. 232, distinguished. 


Appeal against the decree of the Suab- 
ordinate Judge, Dacca, dated the 29th June 


1914, confirming that of the Munsif, 
Dacca, dated the 23rd August 1913. 

Dr. Sarat Chandra Basak and Babu 
R Chatterjee, for the Appel- 
ant. 

Babu Surendra Ohunder Sen, for the Res- 
pondent, 


JUDGMENT.—This appeal arises out of 
a sult for specific performance of a contract 
for sale alleged to have been entered into 
by the defendant No. 5 as the guardian 
of defendants Nos. 2 to 4, who were 
minors, against the defendants Nos. 2 to 
9, and also against defendant No. 1 who 
had purchased the property fromthe said 
defendants. The Oonurt of First Instance 
dismissed the claim for specific performance 
of the contract but directed a refund of 
the earnest money against defendant No- 
5. On appeal, the learned Subordinate J adge, 
without entering into the merits of the 
case, dismissed the appeal on the ground 
that the suit for specific performance of 
the contract against the minors was not 
maintainable on the authority of the case 
of Mir Sarwarjan v, Fakhruddin Mahomed 
(1). That case, however, has no application 


(1) 13 Ind. Cas 531; 16 C. W. N. 74; (1912) M. W. 
N. 239A. L. J. 33; 15 0. L, J. 69; 11 M, L. T, 8; 21 - 
M. L. J. 1156; 39 I. A. l; 14 Bom, L, R. 5; 39 C. 232, 
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to the facts of the present case. There 
the manager of an infant’s estate entered 
into an .agreement to purchase certain pro- 
perty on behalf of the minor, and their 
Lordships held “that it is not within the 
competence of a manager of a minors 
estate or within the competence of a 
guardian of a minor fo bind the minor or 
the minor’s estate by a contract for the 
purchase of immoveable property,” and that 
“as the minor was not bound by: the con- 
tract there was no mutuality” and he could 
not on attaining his majority obtain specific 
performance of the contract. In the present 
case, the guardian of the minors, who had 
been appointed as such under the Guardians 
and Wards Act, entered into an agreement 
to sell the property with the sanction of 
the District Judge. He was, therefore, 
quite competent to sell the property. It 
is true that the Court, when authorizing 
the guardian to sell the property, directed 
him to sell it for Rs. 1,000. That obvious- 
ly means that the guardian was to sell the 
property for not less than Rs. 1,006; and 
the guardian entered into the agreement 
to sell the property to the plaintiff for 
Rs. 1,300, which was clearly for the benefit of 
the minors. The contract, therefore, under 
these circumstances, was a valid one and 
enfercible against the minors. That being 
so, the decree of the lower Appellate Court 
must be set aside. 

We.accordingly set aside the decree of 
the lower Appellate Court and send the 
case back to that Court for a re-hearing 
of the appeal on the merits. Costs of this 
appeal will abide the resalt, 

Decree set aside; Oase sent back. 


OUVH JUDICIAL COMMISSIONER’S 
COURT. 
Sseconp Civit Appear No. 194 or 1916.* 
February 14, 1917. 
Present:— Mr. Lindsay, J. ©. 
Babu YAR MUHAMMAD KHAN— 
PLAIN’ FF— APPELLANT 
versus 
BAQAR KHAN AND OTHERS—DEFENDANT3— 
7 RRSPONDENTS. 
Evidence Act (I of 1872), s. 94-—Construction of 








*The judgment in this case disposos of four cases 
together, viz., Second Civil Appeals Nos. 194, 195, 
196 and 197 of 191§.—Hd. 


“lady named Musammat Zainab-un-nisaa. 
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document—Huidence, of— 
Compromise. 

Where the language of a ‘document is clear and 
applies without difficulty to the faots of the case, 
no extrinsic evidence can be admitted for the purpose 
of affecting its interpretation. [p. 493, col 2.) 

In a compromise entered into between A andZ, A. 
agreed to pay a certain annuity to Z, and her heirs, 
and subsequently a compromise was arrived at 
between A, and B. under which B. agreed to eontri- 
bute towards the said annuity “for payment to Z.” 

Held, that the former compromige or any other. 
extrinsic evidence was inadmissible to show that 
under the latter compromise B. had agreed to 
contribute towards the said annuity “for payment to 
Z, and her heirs.” [p. 493, col. 2.] 

Balkishen Das v. W. P. Legge, 22 A. 149; 4 0. W, N. 
153; 2 Bom. L., R. 528; 27 I. A. 58; 7 Sar. P. ©. J. 601; 
9 Ind Dec. (N. 8.) 1130 (P. C.), explained. 


Appeal from the decree of the Subordinate 
Judge, Sultanpur, dated the 25th March 


extrinsic, admissibility 


1916, confirming that of the Munsif, 
Musafirkhana, dated the 28rd September 
1915. 


Mr. Mohammad Wasim, for the Appel- 
lant. : 
= Babu Ishwart Prasad, for Respondent No. 
1. 

JUDGMENT.—The sole question which 
arises for determination in these four appeals 
is one of the construction of a document of 
compromise, Exhibit 12. In orderto under- 
stand how the present suits have arisen it is 
necessary to refer to certain facts antecedent to 
the time of the present litigation. Four suits 
were brought in the Court of the Munsif of 
Musalirkhana in the Saltanpur District by 
Muhammad Ewaz Ali Khan, who is the 
Talukdar of the Mohan a Estate, Muhammad 
Ewaz Ali Khan died after the suits had been 
instituted and is now represented by his heir 
Yar Muhammad Khan. The claim in each 
instance was to recover a sum of Rs. 70-5-0 
by way of contribution, the case for the plaint- 
iff being that he had been obliged to pay a 
certain annuity by way of maintenance toa 
He 
stated that under the terms of adecree which 
was passed.in this Court in the year 1905 on 
the basis of a compromise, the four sets of 
defendants who were impleaded inthe four 
suits respectively were liable to contribute to 
the sums he had paid on accountof this 
annuity. The defendants denied their liabi- 
lity, their case shortly being that they were 
under no obligation to contribute to the 
payment of any annuify to the heirs of 
Musammet Zainab un-nissa. This lady, ite 
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may be remarked, died on 6th March 1913. 
Both the Courts below dismissed all fonr suits 
holding that the defendants were not liable 
to contribute to this payment, and hence these 
four second appeals, 

Before coming to the terms of the 
document which regulates the rights of 
the parties it is necessary to refer to the 
following facts;-—Muhammad Ewaz .- Ali 
Khan was talukdar and the present res- 
pondents were either under-proprietors or 
heritable lessees holding certain lands in four 
villages named Sadipur, Mardanpur, Chak 
Naib, and Kalyanpur, On 12th July 1888 eight 
of these under-proprietors or lessees executed 
a hiba-bil-ewaz in favour of Musammat 
Zainab-un-issa in consideration of a sum of 
Rs, 10,000. In this document the donors 
were described as being the holders of a 
perpetual lease. The estate of the talukdar 
was at this time wunder the control of the 
Court of Wards and. a suit was brought 
by the Deputy Commissioner representing 
the Court of Wards in order to set 
aside this deed of gift, the allegations 
being that the deed had been executed in 
fraud of the right of the estate and in 
order to defeat proceedings which the 
Court of Wards had been taking for 
ejectment of the donors. The relief 
asked for was either a cancellation of 
this deed of transfer or a decree for pre- 
emption on payment of a sum of 
Rs. 10,000. The snit was dismissed in the 
Court of. the District Judge of Rae 
Bareli; There was an appeal to this Court 
and on 27th August 1893 the litigation was 
put an end to by means of a compromise 
which was entered into between the plaintitf 
and Musammat Zainab-un-nissa. By this com- 
promise the plaintiff talukdar gave up his 
claim for cancellation cf the deed of 
transfer. Zainab un-nissa agreed to confess 
the claim for pre-emption. Oat of the sum 
of Rs. 10,000 which was payable to her 
on account of pre-emption she gave np a 
sum of Rs, 3,000 odd in exchange for the 
grant by the plaintiff of an annuity, which 
was fixed at Rs. 250 a year and which 
was to be a charge on the talukdar's 
estate. A certain sum was left with the 
talukdar to pay off certain mortgages on 
the property which had been exeeuted 
before the date of the deed of gift. The 
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balance amounting to Rs. 4,000 odd was paid 
to Zainab-un-nissa in cash. In addition to 
Rs. 250 just mentioned the plaintiff undertook 
to pay a further allowance of Rs. 50 a year 
to Zainab-un-nissa. This undertaking was 
expressed to have been given “freely, without 
consideration and quite apart from the merits 
of the case.” Judgment was given accordingly, 
but it is to be noted that the judgment 
did not bind a number of the donors who had 
been impleaded in the litigation and who 
were no parties to the compromise. It js 
admitted now that the four sets of defendants 
who are impleaded inthe present suits are 
persons who are not bound by this decree 
which was passed inthe year 1893. After 
the talukdar got this decree he went to the 
Revenue Court and asked for mutation. This 
application was opposed by the donors who, 
as already mentioned, were not bound by the 
decree I have just referred to. The result 
of the proceedings in the Revenue Court 
was that the talukdar only got mutation 
in respect of a five-annas four-pies share. 
Mutation was refused in respect ‘of ten 
annas eight pies, which represented the 
shares of the donors who were not bound 
by the decree. The upshot of this was that 
another suit was brought by the talukdar 
against these donors, in which he claimed 
possession of .the property which was left 
with them. This case eventually came before 
this Court and was decided by a compromise 
which was filed here on 16th November 1905. 
The document of compromise which is in 
English is a lengthy document and was 
obviously drawn up with great care and 
presumably in consultation with the legal 
advisers of the parties who were prosecuting 
the litigation in this Court. Under the 
terms of the compromise the plaintiff 
talukdar was to get possession of four annas 
eight pies cut of ten annas eight pies in suit. 
The remaining six annas were to be left with 
the defendants-respondents as under-pro- 
prietors with a right of transfer, subject to an 
annual payment of rent amounting to 
Rs. 565 odd. This rent was to be payable by 
the four sets of defendants in equal shares, 
each share amounting to Rs, 141-46. A 
further term in the agreement was that the 
defendants agreed to pay a certain sum of 
Rs. 112-¢-0 every year to the plaintiff for 
payment to Musammat Zainab-un-nissa. The 
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exact words of the clause in the agreement 


relating to this Payment may be reproduced 
here— 


“(b) That the defendants-respondents agree 
to pay to the plaintiff-appellant annually 
along with the rent of the aforesaid villages 
Rs. 112-8-0 for payment to one Bibi Zainab 
in respect of her maintenance, which is charged 
upon the said villages in dispute. The entire 
guzara payable to her is Rs. 300 and the item 
of Rs, 112 8-0 payable by the defendants is a 
proportionate amount of the six-annas share 
held by the defendants.” : 


It is upon the language of this last clause 
that the plaintiff claims in the present suits 
that the defendants are liable to contribute to 
payments which he has made in respect of the 
annuity, which he undertook to pay under the 
decree which was passed in the month of 
August 1893. Inthe 7th paragraph cf each 
of the plaints it was stated that Musammat 
Zainab-un-nissa died on 6th March 1913, 
leaving three sons as her heirs, aud it was 
alleged that the plaintiff had paid the annuity 
to these’sons up to the end of September 
1914. The claim covered payments which 
were made in” respect of the years 1320, 
1321, and kharif 1822 Fasli. The defend- 
ants’ case is that they were not liable 
to pay any maintenance to the heirs 
of Zainab-un-nissa. They also take their 
stand upon the language of clause ‘b) of 


the sulahnama, Exhibit 12, which has been | 


quoted zn extenso above. Both the Courts 
below have held that there is nothing in 
the language of this clause which imposes 
_ any liability on the part of the defendants 
. to contribute to the payment of any sum 
made after death of Zainab un-niss. The 
argument here has been that the Court is 
ertitled to look at the language of the 
previous deed of compromise of the year 
1893 and also the conduct of the parties 
and the surrounding circumstances, and to 
infer from all this evidence that when it 
was stated in the document Exhibit 12 that 
the defendants were to contribute to the 
maintenance payable to Musammat Zainab- 
un-nissa they meant to declare that they 
were liable to pay that maintenance not only 
to her but to her heirs in perpetuity. Clearly 
‘if this contention of the plaintiff is to be 
- gllowed; we should be introducing a new 
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term into this document of compromise and 
into the decree in which the terms of the 
compromise were embodied. Itis obviously 
one thing to say that certain persons are 
liable to contribute to the payment of a 
sum to be made to a lady and another 
thing to say that they are liable to contribute 
to the payment of that sum to her and her 
heirs for eyer. lt seems to me that the 
contention put forward by the learned 
Counsel, who appeared on behalf of the 
äppellant, is untenable and my opinion is 
that no extrinsic evidence was admissible 
in this case for the purpose of adding to, 
varying or contradicting the terms of the 
sulahnama of 19C5 or of the decree which 
was passed upon it and which now regulates 
the rights of the parties. The general rule 
is that where the language of a document 
is Clear and applies without difficulty to the 
facts of the case, no extrinsic evidence can 
be admitted for the purpose of affecting 
its interpretation. I fail to see in what 
way it can be contended that thereia any 
ambiguity ia the language’ of the sulahnama 
which we are now considering. We have 
it stated clearly that the defendants in that 
case agreed to pay to the plaintif a sum 
of Rs. 112-80 for payment to Zainab-un- 
nissa in respect of-her maintenance. This 
language is clear enough and seems to me 
to show that nothing more could have been 
contemplated than contribution to payments: 


made to the lady in her lifetime. If there 
was any: intention in the mind of the 
parties to ‘make the responsibility for 


contribution continue for ever or for as long 
as there were any heirs of Zainab-uu- 
nissa in existence, nothing could have been 
easier than to have said so. Again in 
referring to the language of the clause 
relating to this payment we have it set 
out that the entire guzara “payable to 
her” is Rs. 300 a year. Thereis nothing 
said here about any payment to be made 
to her heirs. I can see no difficulty, therefore, 
in applying the language of this deed to 
the existing facts, and, this being so, no 
question of interpretation or construction 
arises so as torender it necessary to resort 
to any other evidence for the purpose of 
‘ascertaining the meaning of the parties. 
The learned Counsel referred to the well- 
known case of Balkishen Das, vy, 
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W. F. Legge (1). There no doubt it was 
laid down that in dealing with the case 
which was before their Lordships of the 
Privy Council, namely, the interpretation of 
two contemporaneous deeds, the case must 
be decided on a consideration of the contents 
of the documents with such extrinsic evi- 
dence of surrounding circumstances as might 
be reguired to show in what manner the 
language of the documents is reluted to 
existing facts. But, when we observe that 
extrinsic evidence ig cnly to be called into 
aid when there is any necessity to show 
the manner in which the language of the 
deed is-related to existing facts, if no 
“such evidence is required there can be no 
reason to admit any other evidence except 
what is to be found within the four 
corners of the document itself. In order 
to justify the reception of extrinsic evidence 
‘there must be some doubt or ambiguity in 
the language of the document. In the case 
of the document which I am now consider- 
ing it does not appear to me that there 
ig any ambiguity or doubt whatever which 
necessitates the admission of any ‘other 
evidence for the purpose of ascertaining 
its meaning. And so I fail to see how 
it can be maintained that there is any 
justification for referring to_the terms of 
the compromise of 1898 in crder to 
ascertain the-meaning of the later compromise 
of 1905, If itis argued that-evidence of 
condust is admissible, this would not help 
here for no conduct can be imputed to the 
present defendants-respondents in respect of 
a document of compromise to which admitted- 
ly they were no parties. But I prefer to 
base my decision on the broad ground that 
the -document in suit being ‘free from all 
ambiguity no other evidence than the terms 
of the document itself is admissible for the 
purpose of varying its meaning in the manner 
desired by the present plaintiff. I hold, 
therefore, that the decision of the Courts 
below. is correct and must be upheld. This 
was the only ground upon which the case 
was argued before me and it must fail. I 
notice that in 5th paragraph of the memoran- 
dum of appealin each case it is pleaded 
that in any case the Courts below should 


(1) 22 A, 149; 4 C. W. N. 158; 2 Bom. L, R. 523; 
27 I. A. 58; 7 Sar, P. C.J. 601; 9 Ind. Dec. (N. 8.) 
1130 (P, C). 
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have allowed the plaintiff any amount of 
maintenance paid to Musammat Zainab-un- 
nissa during her lifetime. This point has 
not been discussed before me and I, therefore, 
some to the conclusion that the learned 
Counsel thought that he was not in a position 
to support it. The result is that all four 
appeals fail and are dismissed with costs. 
Appeal dismissed, 





CALCUTTA HIGH COURT, 
APPEALS FROM APPELLATE Decrerss Nos, 692 ano 
1184 or 1914. 
May 28, 1917. 
Present:-—Mr, Justice Fletcher and 
Mr. Justice Newbould. 

RAJ KUMAR MISSRA AND ON HIS DEATH 
HIS HEIRS AND LEGAL REPRESENTATIVES 
NARAIN CHUNDRA MISRA AND OTHERS—- 
DEFENDANTS — APPELLANTS 
VETSUS 


RAMA NATH SINGHA AND OTHERS— 


PLAINTIFFS—RESPONDENTS, 

Landlord and tenant— Lease, construction of-—~Agree- 
ment not to vary rent until actual measurement— 
Bengal Tenancy Act (VIII B. C. of 1885), s. 52, 
applicability of. i 

Where by a permanent lease, a piece of land 
described as a plot of one thousand bighas, then in 
junply state, was leb out rent freo for six years and- 
thereafter ab a progressive rent rising te 8 annas 
per bigha, and the lease provided that the tenant 
shall pay Rs, 500 every year, and after the rent- 
free period and the period of progressive rents 
were over, on 2 measurement being made..,........., 
for land found to be in excess the tenants should pay 
additional rent ab the above rate from the time of 
the measurement and should from that time get an 
abatement at the above rate for land which was 
found to be less, and the tenant or his heirs or 
successors should never have to pay any additional 
jama for the above lands, and the landlord or his 
heirs and successors should never receive or be 
entitled to receive any additional jama: 

Heid, (1) that upon a proper construction of the 
lease what was demised, was the land lying within 
the boundaries mentioned in the schedule to the lease 
at Rs. 500 per annum, with an option to the tenant 
or the landlord to have an actual measurement made 
of the land, and until that was dono the rent was 
fixed at Bs. 500 per annum; [p. 495, col. 2.] 

(2) that section 52 of the Bengal Tenancy Act 
did not apply because the lease was a permanent 
one, but that when the measurement would be 
actually made the tenant or the’ landlord would get. 
the benefit of section 52 according as the measure- 
ment showed the land to be less or more than one 
thousand bighas, [p. 495, col, 2.] 
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Appeals against the decrees of the Addi- 
tional District Judge, 24-Pergannahs, dated 
the 17th December 1913, modifying- that 
of the Munsif, let Court, Barnipur, dated 
the 8th of April 1913. 


Babus Hiralal Chakeraburtty and Sita Kam 
Banerjee, for the Appellant. 

Babus Sarat Chandra Roy Chowdhury and 
Satya Ohurn Sinha, for the Respondents. 

JUDGMENT. 

Foercuer, J.—These two appeals are pre- 
ferred by the defendant against a judgment 
of the learned Additional District Judge 
of the 24-Pergannahs modifying the decision 
ofthe Munsif of Barnipur. The suits were 
brought for rent by the landlords. The 
defence was that there wasa deficiency in 
the area demised and that, therefore, the 
tenant was entitled to abatement. The de- 
fendant’s holding is governed by a perma- 
nent lease, and by. that permanent lease was 
let out a piece of land described as a plot 
of 1,000 bighas then in a jungly state rent 
free for six years and thereafter at a pro- 
gressive rent rising in the year 1305 to 
S annas per bigha. The lease provided: 
“I shall pay Rs. 500 every year according 
to the kists stated below and shall hold 
with sons, grandsons”, etc., the ordinary 
form. Then the lease provided: “After the 
rent-free-period and the period of progressive 
rent are over, on a measurement being made 
with aclaim of £0 cubits, each cubit measur- 
ing 18 inches, for the land found to be in 
excess I shall pay additional rent at the 
above rate from the time of the measure- 
ment and shall from that time get an 
abatement of the above rate for the land 
which is found to be less. Ior my heirs 
or successors shall never have to pay any 
additional jama for the above lands and 
you or your heirs and successors shall never 
receive or be entitled to receive any addi» 
tionaljama.” The point that has been raised 
is this: It is said that, on a measurement 
being made, it was found that the tenant 
was not in possession of 1,000 bighas. 
“The question is, whether on the construc- 
tion of the lease on the contract that the 
tenant had entered into, namely, to pay 
Re. 500 for the piece of land being let and 
appertaining to Gheri No. 11 as per bound- 
aries stated below, what was demised was 
with a fixed rent of Rs. 500 with option to 
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either party at any time after the expira- 
tion of the rent-free period and the period 
of progressive rent to apply to have a mea- 
surement made and the actual amount of 
rent adjusted, or whether the land was let 
out at the rate of 8 annas per bigha 
subject to deduction on account of the diminn- 
tion in area. Upon a proper construction of 
the lease, it appears that until one or other 
of the parties applied for a measurement the 
rent was fixed at Rs. 500 per annum, 

The next point that was raised was that 
the oase was governed by section 52 of the 
Bengal Tenancy Act and that the terms of 
the lease, so far as it was attempted to make 
the tenant pay rent for more land than he 
was in possession of, were in excess of 
the powers given by the Bengal Tenancy 


Act. This is a case to which section 22 
does not apply because itis a permanent 
lease. Under the terms of that lease what 


was demised was this land lying within the 
boundaries mentioned in the schedule to the 
lease at Rs. 500 per annum, with option to 
the tenant or the landlord to have an actual 
measurement made of the land, and until 
that was done the tenant had to pay at the 
rate mentioned; and it was provided that 
either party might apply for a measure- 
ment. When the measurement is made, the 
tenant, of course, gets the benefit of section 
52 of the Bengal- Tenancy Act, if the mes- 
surement shows thatthe land is less than 
1,000 b¢ghas and the landlord gets the 
benefit if it is shown that the land is 
more than 1,000 dbighas. I think the 
learned Judge of the lower Appellate Courti 
was right in holding that the land was let 
out to the defendant at Rs. 500 a year until 
a measurement was made. In that view 
I think the decrees of the lower Appellate 
Court are correct. The present appeals, 
therefore, fail and must be dismissed with 
costs, 
NEWBOULD, J.—I agree. 


Appeals dismissed, 


“years of succession opening out to them; 
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_ PUNJAB. CHIEF- COURT. 
_Secono Orvin Appeat No. 2270 or 1914. 
May 11, 1917. 
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; Raj Rup < Dharmu Mal ` 
Present:—-Mr, Justice Chevis and l . 
, Mr. Justice Shadi Lal. -- Chuhar Mal 
Musammat RADHA RANI—Devenpant— | no ee 
APPELLANT nase f i ia 
versus ' - D 
: p ti Ram,- hari Lal Girdhari Lal. 
. GUJAR MAL—PLAINTIFP AND eo Ti 
Musammat SHIB DEVI—Derenpant— Musammat 
RESPONDENTS. Shib Devi, 
Custom—Aliznation—-Sale—Suit for declaration that defendant 
sale shall not affect plaintiffs reversionary rights — ‘No. 2. 
Sale, whether can be cenvrerted into mortgage — Decree, 
proper — Necessity — Appeal, second — Vague and unsatis- 
factory findings. . 
Plaintiffs sued for a declaration that a. sale-deed " es 
in respect of a certain house executed by defendant T lat R Ja Daval 
No. 2, in favour of defendant No 1, was null and void see e ai ~ s E ae) 
and shall’ not -affect their reversionary rights, The | Gujar Mal, ee. 


First Court dismissed the suit, holding that: the sale 
was for necessity. The District Judge on appeal held 
that necessity was proved only for Rs. 800 out of 
the total sale price of Rs. 2,000 and gave plaintiffs a 
decree to the effect that the sale’ should be converted 
into a mortgage for Rs, 800, which should be liable to 
redemption. after the death of the alienor. The 
vendee preferred a second appeal to-the Chief Court: 

Held, (1) that whether the sale was for necessity or 
not, ib could not be converted into a mortgage which 
could be redeemed anywhere within 60 years;' [p. 
496, col. 2.) 


d 2) that the proper decree in such a case would be ` 


a decree’ declaring that the alienation shall only 
affect the reversioners’ rights to the extent of Rs, E00, 


“ib being open to them to pay down the Rs &00 and 


claim to recover the property, anywhere within 12 


[p. 496, 
col. 2; p. 497, col. 1.) 


(3) that the findings of the’ District Judge with 
regard to the various items which formed part of the 


C sale price were so vagpe and unsatisfactory.that the 


Court was constrained _togo_ into the merits of thé 
case even in second appeal. [p. 497, col. 1,] 


Second appeal from the decree of the 
Divisional ‘Judge, Lahore, dated the 2nd 
June 1914, reversing that of the Subordi: . 
nate Jade, second class, Lahore, dated the 
24th August 1912, dismissing the suit. 

Dewan Mehar Chand, for the Appellant, 

Rai Sahib Lala Motz Sagar, for the ae 
pondents. 

JUDGMENT.—The gepesiogine tree’i is as 
follows:— 


-~ ‘gity for the sale, 


| plaintiff No. 1. 


Chajju Mal, . : 


Jiwan Mal 
plaintiff No. 2.- 


r A. 


4 { : 
Faqir Chand, 


bas KN A Diwan Chand, 
plaintiff No. 3. 


plaintiff No, 4. 


Girdhari Lal, so we are told, disappeared in 
his youth and has not since been heard of, so 


we may presume he is dead, 


On 23rd April 1911 Musammat Shib Devi 
sold the honse in suit to Musammat Radha 
Rani, defendant No. 1, for Rs. 2,000. The 
plaintiffs bave sued for a declaration that the 


“sale shall not affect’ their reversionary rights, 


‘The plaintiffs allege that there was no neces- 
The First Court dismissed 
the suit, holding that the sale was for neces- 
sity. The learned District Judge on appeal 
held that uecessity for Rs. ECO only was 
proved, and gave a decree to the effect that the 
sale should be converted into a. mortgage for 
Rs. S00, which should be liable -to redemption 
after the death of the alienor. 


We would in the first place remark that, 


whether the sale he for necessity.or nof, if 


cannot.be converted into a mortgage, which 
can-be redeemed any where within sixty years. 
The proper form of decree in such a case is a 
decree declaring that the alienation shall only 
affect the reversioners’ rights to the extent of 
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Rs. 800, which leaves it open to the 
teversioners to pay down the Rs. 800 and 
claim to recover the property any where within 


twelve years of succession opening out to 
them. 


The alienee appeals to this Court urging 
that the sale was for necessity, and that the 
District Judge has not dealt properly with 
the case. Gujar Mal files cross-objections as 
fo costs. For the plaintiffs-respondents it is 
urged that whether the sale was for necessity. 
18 & question of fact and that the finding of 
the lower- Appellate Court on this point 
cannot be attacked in second appeal. But on 
examining the District Judge’s judgment we 
find that his findings with regard to the 
various items which form part of the sale 
price are so vague and unsatisfactory that we 
are sonstrained to go into the merits of the 
case. 

The consideration ee in the sale-deed 
is as follows: 


Rs. 
(a) to be paid to the prior mort- 

' gagee 400 
(b) taken as earnest money 60) 
(c) paid before Sub-Registrar for 

payment to creditors and for 
maintenance of the alienor... 1,000 


As the learned District Judge notes the 
plaintiffs do not allege want of consideration, 
so the only question is want of necessity. 


As regards (a) there is no dispute. This 
sum of Rs. 400 is allowed by the District 
Judge, and also a further sum of Rs. 400 
as needed for the marriage expenses of the 
alienor’s younger daughter. 

It appears that Vasti Ram died some- 
where about the end of 1903, leaving two 
daughters. The elder, Musennat Durga 
Devi, was married about the end of 1904, 
and to meet her marriage 
house was mortgaged by her mother on 
15th November 1904 for Rs. 400 in favour of 
Jiwan Mal, father of plaintiffs Nos. 3 and 4. 
This is the prior mortgage, which is men- 
tioned in item (a). Gujar Mal himself 
signed this mortgage-deed, and he is the 
principal plaintiff, and the aniy person who 
appealed from the first Court’s decision to the 
Court of the District Judge. So as to the 
sum of Rs. 400 there could of course be no 
contest. 
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Out of the remaining sum of Rs. 1,600 the 
defendents attempt to account for the majori- 
ty as follows:— 





Rs. 
(1) due to Radha Kishen for 
chaubarst expenses 100 
(2) due to Radha Pandha for 
litigation expenses 60 
(3) due to Musammat Kirpa 
Devi 280 
(4) due to Musammat Lachhmi 
on bond 129 
(5) spent on marriage of the 
younger daughter 800 
Tora. sa 1,389 


This leaves only Rs. 231 which it is said 
the widow needed for her own maintenance. 

We will now take the above items one by 
one, and: see what the District Judge finds 
with regard to each. 

As to the item of Rs. 100 Radha Kishen, 
husband of Musammat Shib Devi’s sister, says 
she borrowed Rs. 60 from his wife and Rs. 42 
from him. He says the Rs. 42 was borrowed 
from him in 1909, which was more than four 
years after the death of Shib Devi’s husband. 
But the date of the Rs, 60 loan is not fixed by 
his evidence, so this. at least may have been 
spent on the choubarst ceremonies. The 
District Judge here simply notes that Shib 
Devi executed no document in Radha Kishen’s 
favour, and that the loan from his wife is not 
entered in his books. This, however, is by no 
means strange, remembering his relationship 
to Musammat Shib Devi. 


(2) Theitem of Rs. 60 is said to have 
been spent on litigation. The District Judge 
here notes that no document was executed. 
But be notes that the suit was dismissed. 
True, but Gujar Mal’s opposition to the 
widow’s attempts to raise money seems to have 
driven her into Court, and though she may 
have been ill-advised in bringing such a suit 
we are not prepared to say that such an item 
should be disallowed. 

(3) The item of Rs. 280 is made up of 
Rs. 200 borrowed from Musammat Kirpa 
Devi, on pledge of some ornaments, and £0 
interest. Haere the District Judge says “it 
looks very much as if Musammaét Shib Devi 
had been anticipating her requirements,” 
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But a widow must anticipate—if it can really 
be called anticipation—to some extent. When 
at the end of her tether for daily expenses she 
must borrow, and she cannot borrow from 
day to day, she is bound in practice to 
borrow a sum which will carry her on for 
some time to come. Musammat Kirpa Devi 
has given evidence which the First Court 
believes and the District Judge apparently 
does not disbelieve it. ~ 


(4) Rupees 129 borrowed from Jiwan Mal. 
After his death Musammat Shib Devi wrote 
a bond in favour of Musammat Lachhmi, 
widow of Jiwan Mal and mother of plaintiffs 
Nos. 3 and 4. Musammat Lachhmi herself 
says the money was taken for the marriage of 
the daughter Musammat Durga Devi. She 
also says the bend has not been re- -paid, but 
the alienee, when advancing money to pay off 
debts has not to see to the application. 

(5) Rupees £00 said to have been spent on 
the younger daughter’s marriage. Here the 
District Judge allows Rs, 400 only, t.e., the sum 
admitted by Gujar Mal, and the same sum as 
was allowed for the elder daughter’s marriage. 
But the oral evidence is that a lot was spent 
on feeding the marriage procession, and more 
must have gone on clothes, jewelry and so 
on. There is evidence that the alienor’s hus- 
band had left ornaments and clothes for the 
elder girl’s marriages: so the younger 
girls marriage would cost:more. It may be 
noted that the Rs. 129 before discussed was 
not for this marriage but was for the, muklawa 
and tinwar (or tiwar) expenses, t. e, cost of 
presents usually given on certain feast days 
to a married daughter in the first year of 
her marriage. 

The learned District Judge notes that the 
alienor’s own evidence shows her husband 
left her valuable ornaments, and that she 
raised Rs. 125 by sale of a khola, But there 
is ample evidence, which the District Judge 
does not find to be false, to shew that the widow 
was reduced to pawning her ornaments and 
borrowing from relatives and others. 

As to.the plea, which has been advanced 
before us on behalf of Gujar “Mal, that the 
widow may have been spiting the rever- 
sioners, this overlooks the fact that the 
parties are Khatris and presumably governed 
by Hindu Law, so the daughters and 
their children would succeed and not 
the collaterals; so to waste the property 


would injure the daughters rather than the 
collaterals. Weare told that one daughter 
has died without issue, and the husband of 
the other has disappeared, but Musammat 
Shib Devi had no reason to suppose that her 
daughters would have no children, and in any 
case she would not be likely to squander what 
would come to the daughter. or daughters who 
might survive her. 

As to the Rs. 231! not accounted for, there is 
full force in the argument of the learned 
Pleader for the appellant thatin such a case 
the widow cannot sell for just the sum which 
she actually requires for present expenses, 
and that a widow who already owes 
Rs. 1,769 and has a house worth Rs. 2,000 
is fally justified in selling it for its full value, 
and keeping the surplus for her own needs. 


We accept this appeal, and reversing the 
decision of the learned District Judge we 
restore the decree of the First Court dis- 
missing the suit. Costs in the First Court to 
be as ordered by that Court, Costs in the 
District Judge’s Court and in this Court to 
be borne by Gujar Mal. ` Thé cross-objections 
are dismissed. 

Cross-objecttons dismissed, 


CALCUTTA HIGH COURT. 
“APPEAL FROM APPELLATE DECREE No. 3807 
' or 1914. 

May 11, 1917. 
Present:—Myr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

JANAKI NATH SAHA—Derenpant No. 1 
—~APPELLANT 
versus 
KAILASH CHANDRA SINGHA ann 
OTHERS— PLAINTIFFS—— 


RESPONDENTS. 

Landlord and tenant—Non- transferable occupancy 
holding-——Purchaser in execution of money-decree not 
recognized by landlord—Suit for recovery of possession 
by purchaser against another purchaser recognized by 
landlord. 

Plaintiff, who had purchased a non-transferable 
occupancy holding in execution of a money-decree 
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but had not been recognized as a tenant by the 
landlord, brought a suit to recover his possession 
from the defendant, who was in possession under a 
fictitious purchase from the widow of the ryot 
and who was accepted and treated by the landlord 
as & tenant: : 

Held, that the plaintiff could not get a decree 
against the defendant, as the latter had been accept- 
ed and treated by the landlord as the tenant and that 
an amounted to a settlement. [p. 500, 
col, I. 

Appeal against the decree of the Subordi- 
nate Judge, Faridpur, dated the 4th August 
1914, confirming that of the Munsif, Goalundo, 
dated the 1lth July 1913. 

FACTS of the case appear from the judg- 
ment. i 

Babu Jogesh Chandra Réy (with him Babu 
Prokash Chandra Mozumdar), for the Appel- 
lant.—My client purchased the holding 
from Melon’s widow who had no knowledge 
of -the execution proceeding and the sale 
held therein of the occupancy holding, No 
doubt the respondent purchased the ocsu-. 
panecy holding of Melon in that execution 
proceeding, but the holding of Melon was 
a non-transferable occupancy holding and 
the auction sale-at which the  plaintiff-re- 
spondent purchased was in execution of a 
money-decres. The plamtiff was not recog- 
nized by the landlord, but my client, the 
defendant after his purchase of the same 
holding from the widow of the ryot Melon 
has been accepted by the landlord as a tenant 
and has been in possession. Even if his 
purchase from Melon’s widow be not suff- 
cient to give him title he can stand on the 
recognition by the landlord. 

The plaintiff by his purchase in execution 
of a money-decree has acquired no right 
to the holding which he could enforce 
against my client who has got the con- 
sent of the landlord, and has been treated 
by the landlord as his tenant. 

Babu Sarat Chandra Roy Ohcwdhury (with 
him Babu Probodh Chanira Roy), for the 
| Respondents.—My client purchased the hold- 
ing at an execution sale and was put in pos- 
session through Court on the 2nd April 
1909, and no objection was raised to the 
sale by the ryoé or his legal representatives 
to the sale. Therefore, the purchase was 
operative against all persons deriving title 
from the ryot though it was not operative 
against the landlord without the landlord’s 
consent to the sale. The defendant pur- 
chased the holding not from the original 


ryot but from his widow who claimed under 
a hebanama which has been found to bea 
paper transaction. ‘That kebanama was 
executed after the institution of the present 
suit by my client. I submit none but the 
landlord can raise the question of the non- 
transferability of the holding. The defend- 
ant who deriyes his title from a fictitious 
purchase has no locus stand: to question my 
title to the property acquired at an execu- 
tion sale to which the ryof or his legal re- 
presentatives did not raise any objection, 
After the tenant’s death, the tenancy conti- 
nued in his heirs and it was not open to the 
landlord to make any settlement with any 
person who did not derive title from those 
heirs. Here the defendant could not say 
that he derived title from the heirs of 
Melon, as Melon left not only a widow but 
several children and the widow purported 
to sell the whole of the occupancy holding 
to which she had no title. My learned 
friend is estopped from questioning the trans- 
ferability of the holding, vide, Radha Kant 
Ohakravarti v. Ramananda Shaha (1). Mere re- 
cognition by the landlord could not be suffi- 
cient to confer title upon a person who had 
acquired no right to the holding. 

Babu Jogesh Chandra Roy, in reply.—Re- 
ferred to Narayani v. Nabin Ohandra 
Ohowdhari (2), Badarennessa v. Alam Qazi 
(3). In the oase of an involuntary sale 
the tenant can raise the transferability of a 
holding. If the landlord’s recognition be 
not held sufficient, I may claim that under 
the circumstances of the case there was new 
settlement with me by the landlord. The 
plaintiff in his plaint stated that there was 
a complete abandonment of the holding. So 
the landlord had every right to make a new 
settlement. 


JUDGMENT ,—The plaintiff-respondent on 
the 20th November 1908 purchased a none 
transferable occupancy holding in execu- 
tion of a money-decree against one Melon 
Sheikh, (which was executed after his death 
against his heirs); but the plaintiff was not 
recognised as tenant by the landlord. He 


sued to recover possession of the holding 


(1) 13 Ind. Cas. 698; 89 O. 513; 16 C. W. N, 4 


15C. L. J. 369. 
(2) 36 Ind. Cas. 808; 21 O. W. N. 400; 250, L. J. 


851. 
(3) 29 Ind. Oas, 877; 19 O, W, N. 814, 210. L. J, 
650. 
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from the defendant who was in possession. 
The latter set up a purchase in the year 
1909 from one of the heirs of Melon, namely, 
his widow Kulo Bibi who is alleged to have 
obtained the entire holding from Melon by 
a deed of gift. He also pleaded that he was 
accepted as tenant by the landlord. The 
Court below gave a decree to the plaintiff 
and the -defendant has appealed to this 
Court. 

Now, an involuntary transfer of an occu- 
pancy holding not transferable without the 
consent of the landlord, is operative as 
against the raiyat where the raiyat with 
knowledge of the sale fails or omits, to have 
the sale set aside. As there.was no finding 
whether Melon’s widow had any knowledge 
of the sale in execution of which the hold- 
ing was-sold, the case was remanded for a 
finding on that point. The Court below has 
now found that she had no knowledge of 
the sale. 


It is contended on behalf of- the respondent 
that ulthough the sale was not operative 
as against the widow of Melon, by reason 
of her ‘not having any knowledge of the 
sale, the tenant’s interests did not pass 
to the defendant because the heba under 
which Melon’s widow is alleged to have 
acquired a right to the entire holding, is 
found tc haye been a paper transaction 
and Melon had other heirs also: and that, 
if. the interests of the tenants did not 
pass to the defendant, the defendant did 
not ‘acquire any title by recognition by the 
landlord. But it is the plaintiffs own 
case that the heirs of Melon had abandoned 
the land, at the ‘time of his obtaining 
delivery of symbolical possession. That 
being so and the defendant having been 
accepted and treated by the landlord as 
the tenant, which-in the circumstances of 
the present case amounted to a settlement, 
the former acquired a right to the holding: 
In this view it is unnecessary to consider 
the effect of the tenant’s heirs not taking 
steps to have the sale set aside after they 
had knowledge thereof, which question, 
moreovey, was not argued before us. 

The appeal must, therefore, be allowed 
and the suit dismissed With costs in all 
Courts, ~~ 

Appeal allowed, 
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PATNA HIGH COURT. 
ÅPPEAL From APPELLATE Decrees Nos, 2134 
AND 2364 to 2366 or 1915. 
March 2, 1917. 
Present:—Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 
UDAI CHAND—P aintire—ApPELLANT 
Versus 
JANG BAHADUR SINGH— DEFENDANT 


— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 116, 4— Mort- 
gage~-Construction of deed—Mortgagor left in posses- 
sion of part of mortgaged property, position of —Occu- 
pancy rights, acquisition of —Raiyats, kinds of. 

Unless there are the strongest reasons for doing 
80, a@ Court ought not to give a construction to an 
alleged attornment clause in a mortgage-deed 
which will have the éffect of creating rights of 
tenancy in derogation of the mortgagee’s rights. [p. 
502, col. 1.) 

In order to determine whether a clause in a 
mortgage deed, aliowing the mortgagor to remain 
in possession of a portion of the mortgaged property 
on payment of a nominal rent, amounts to an 
attornment clause, what is to be looked at is the 
real intention of the parties, andthe facts of each 
particular case must be taken into account in order 
to see what the intention of the parties was. If the 
intention was to create the relationship of landlord 
and tenant, then the rent law of the country will 
apply. Cp. 503, col. 1.] 


Even when the alleged attornment is Seated by 
a conveyance other than the mortgage-deed, it, is 
open to the Court to hold that the mortgage -and 
the lease constitute one transaction and that the 
mortgagee is entitled to count the alleged rent. as 
a charge upon the mortgaged property qua principal 
and interest. [p. 502, col. 2.] 


Out of 200 bighas of zerait land mortgaged by the 
defendants to the plaintiff in 1896, an area of 50 
bighas was left in possession of the former who 
were liable to pay a nominal rent of 8 annas per bigha 
for use and occupation. In 1902, a further area of 
4 bighas was by a kabuliyat let out to the defendants 
at a rental of Rs. 14.” Plaintiff brought a suit for 
arrears of rent and for khas possession in terms of 
the mortgage: 

‘ Held, (1) that the clause relating to the 50 bighas 
was not an attornment clause, but was. merely an 
arrangement made by favour of the landlord by 
which the mortgagor was allowed to remain in 
possession in the capacity of something ‘like a 
licensee, and that the land being’ zerait land, the 
protection afforded by section 116 of the Bengal 
Tenancy Act against the- acquisition of occupancy 
rights applied; Lp. 501, col. 2. ] 


(2) that the kabuliyat in respect of the 4 bighas 


. created the relationship of landlord, and tenant 


between the parties, and that the defendants had 
acquired occupancy rights -in the land as against the: 
plaintiff [p. 503, col. 1.] - 

The law does not preclude a mortgagor from 
securing the status of an occupancy ratyat under 
his mortgages. [p. 503, col, 1.} 
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Obiter dictum.—The Bengal Tenancy Act does not 
contemplate a raiyat who does not come under the 
classes enumerated in section 4 of the Act. [p. 503, 
col, 1.) 


Appeal from a decision of the Snbordi- 
nate Judge, Shahabad, dated the 10th 
July 1915, modifying that of the Munsif, 
2nd Court, Shahabad, dated the 19th 
November 1914, i 

Messrs. Susil Madhab Mullick, Satish Ch. 
Bose and Uma Ch. Laha, for the Appel- 
lant. : 

Messrs. Mritunjay Lal and Parmeshwar 
Dayal, for the Respondent. 


JUDGMENT. 

Mvrruor, J.—This second appeal arises 
out of a mortgage exesuted by defendants 
Nos. 1 and 2 and their father Mahabir Singh 
on the 14th August 1896 in favour of 
the plaintiff in respect of the shares in 
several mouzas inclusive of 200 bigkas 
of zerazt land. Out of the said 200 bighas 
an aren of 50 bighas was, aceording’ to 
the plaintiff, left in the possession of the 
mortgagors as licensees, who were liable 
-to pay a nominal rent of 8 annas per bzgha for 
use and occupation. By a kabuliyat dated 
the 25th September 1902 a further area 
of 4 bighas, 10 cottahs was let out to the 
defendants at a rental of Rs. 14-5-6, 

The defendants in the present suit com- 
prise three sets of persons, (1) the mort- 
gagors, (2) the subsequent mortgagees, 
and (3) certain persons recorded as ratyais 
upon the lands alleged to be zerazt. 

The plaintif’s suit is for arrears of rent 
and for khas possession in terms of, the 
mortgage. 

The Munsif fonnd that the persons in 
occupation had acquired occupancy rights 
in all the lands and decreed only. the 
claim for rent. On appeal the learned 
Subordinate Judge held that occupancy 
rights had been acquired in the jungle 
lands, but not in the 50 bighas which 
were zerait and which came under the 
operation of section 116 of the Bengal 
Tenancy Act, and he decreed the suit for 
rent and directed that if the mortgagor- 
defendants paid the arrears under section 
66 of the Bengal Tenansy Act within 15 
days they would be exempted from eject- 
ment. With regard tothe jungle land he 
dismissed tbe suit for ejectment. The 
plaintiff now prefers this second appeal, 
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The first and most important question 
for determination is what is the construc- 
tion to be put upon the clause relating 
to the letting of the 50 Ubighas. Was it 
an attornment clause creating the relation- 
ship of landlord and tenant or was it a 
mere condition of the mortgage as between 
mortgagor and mortgagee, and was the 
stipulation for payment of Rs. 25 per 
year in essence a condition for securing 
the principal and interest. 

We have most anxiously considered the 
bond and are satisfied that the relationship 
of landlord and tenant was not created 
by this stipulation. It was not an attorn- 
ment clause at all. It was an arrange- 
ment made by favour of the landlord by 
which the mortgagor was allowed to 
remain- in possession in the capacity of 
something like a licensee. It is admitted 
that the rent of 8 annas per bigha was not 
a fair and reasonable rent and I can 
conceive of no reason why the mortgagee 
should have brought the mortgagor upon 
the land at such a grossly inadequate 
rental, knowing full well that by the 
operation of our tenancy laws the latter 
might set up rights in derogation of his 
own rights as mortgagee. How dangerous 
such an act would have been if the lands 
had been ordinary agricultural lands has 
been shown by the fact that the Munsif 
found that the 50 bighas are not zerait lands 
and that the occupiers have occupancy rights, 
In the face of the learned Subordinate 
Judge’s finding, however, that dispute no 
longer arises and we must take it that 
the lands are zeratt and that the protestion 
afforded by section 116 of the Bengal 
Tenancy Act against the acquisition of 
occupancy rights applies. 


In England it has been held that a 
mortgagor who remains in possession of 
the mortgaged property by the terms of the 
mortgage-deed withont express provision is 
cnly -quodam modo a tenant-at-will. A 
tenancy may, however, be expressly created 
by an express provision in the mortgage- 
deed and in that case he becomes a tenant 
by attornment and ‘the relationship of 
landlord and tenant is fully created. The 
effect of such an attornment is that the 


` landlord by reason of the provisions of the 


Bills cf Sale Act, which require registra- 
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tion, cannot as in ordinary rent execu- 
tions levy by distress but with that 
exception all the other legal incidents arising 
out of the relationship of landlord and 
tenant fully operate between the mortgagor 
and the mortgagee. 

When a mortgagor enters into a con- 
tract of tenancy with a mortgagee after 
the latter has entered into possession then 
if tbe rent is fair and reasonable and the 
transaction amounts to a re-demise of the 
land, the mortgagee as landlord is com- 
petent to avail himself of the remedy of dis- 
tress also. 

But in any event whether the attornment 
is by the mortgage-deed itself or by a 
separate subsequent-deed, the law in Bng- 
land appears to be that the relationship of 
landlord and tenant, if -clearly and distinct- 
ly created, may subsist side by side with 
relationship of mortgagor and mortgagee. 
[See Daubuz v. Lavington (1), Isherwood, 
a jadi Knight, In re (2) and Hally. Comfort 
3 


The policy of the law in allowing at- 
tornment* by the mortgagor to the mort- 
gagee was apparently in case of the mort- 
“ gageo and to give him the additional re- 
medies, for securing his principal and interest 
of distraint and summary recovery of pos- 
session. 
= The possibility of any prudent mortgagee 
creating a title in the mortgagor in deroga- 
tion of his mortgage rights was never 
contemplated by the law of England. In 
India this consideration applies with still 
greater force. Here occupancy and non- 
occupancy rights are created by operation 
of statutory law, and unless there are the 


strongest reasons for doing so. we ought ` 


not to give a construction to an alleged 
-attornment clause in a mortgage-deed, which 
will have the effect of creating rights of 
tenancy in derogation of the mortgagee’s 
rights. Is the intention to create the re: 
lationship of landlord and tenant so clearly 
and unequivocaily expressed in the deed 
under consideration in the present case, 


(1) (1884) 180. B. D. 347; 58 L. J. Q. B. 288; 5l b. 
T. 206; 82 W. R. 7 

(2) (1883) 22 ch. D. 384; 521, J. Ch. 370; 48 L. T. 
398; 31 W. R. 44 

(3) (1887) 18 9. B. D. 11;56jL. J, Q. B. 185; 55 L. - 
HY 500) a5 W. R. 48 
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that we are compelled to say that no other 
construction of the mortgage-deed is possi- 
ble? In my opinion the answer is in favour 
of the mortgagee. 

We onght not, unless we are compelled 
to .do so, hold that the mortgagee did in 
this case what no ordinary prudent morte 
gagee would have done. In my opinion 
the deed may be construed as showing that 
the real relation between the parties was not 
that of landlord and tenant but mortgagee and 
mortgagor and that the arrears of rent claimed 
in the present suit are really on account 
of principal and interest, In England such 
sums are a charge upon the property but 
the mortgagee is entitled to re-eater if there 
is a Glause to that effect. In America the 
stipulated rent is not a charge upon the 
property and the mortgagor may redeem 
without paying rent due to the mortgagee 
on the ground that the agreement to pay 
is only personal, Nanu v. Raman (4), Altaf 
Ali Khan v. Lalita Prasad (5), Imdad Hasan 
Khin v. Badri Prasad (6), Madhwa Sidhanta 
Onahini Nidhi vy. Venkataramanjulu Naidu 
(7) aud Baghelin y. Mathura Prasad (8), 
favour the view that what is to be 
looked at is the real intention of the parties 
and that even when the alleged attornment 
is created by a conveyance other than the 
mortgage-deed it is open to the Court 
to hold that the mortgage and the lease 
constitute one transaction and that the mort- 
gagee is entitled to count the alleged rent as 
a charge upon the mortgaged property qua 
principal and interest. 


In Ohimman Lal y. Bahudur Singh (9) and 
Khuda Bukhsh v. Alim un-nissa (10), the Court 
held that the leases which were executed 
subsequently to the mortgags-deed showed 
an -intention on the part of the mortgagee to 
create a tenancy “and not to continue the 
relationship of mortgagee and mortgagor. 


(4) 16 M. 383; 3 M. L.J, 141; 5 Ind. Deo. (x. s.) 
940 


(5) 19 A. 496; A. W. N. (1897) 128; 9 Ind. Dec, 
(x. 8.) 820. 


(6) 20 A. 401; A. W. N. (1898) 90;9 Tnd Dec. 
(N. s.) 617. 

(7) 26 M. 662. , 

(8) 4 A, 430; A, W. N. (1882) 71; 2 Ind Dec, 
(N, 8.) 992, i 


(9) 28 A. 338; A. W. N. (1901) 95. 
(10) 27 A. 313; A. W. N..(1904) 273; 1 A. L. J. 715, 
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These cases are, however, only authority 
for the proposition that the facts of each 
particular case must be taken into account 
in. order to see what was the intention 
of the parties. If the intention was to 
ereate the relationship of landlord and tenant 
then the rent law of the country will 
apply. 

In this view of the case it is unnecessary 
for us to consider the status of the mort- 
gagors and ofthe persons who have been 
recorded in the Record of Rights as o0- 
cupancy razyats. The plaintiff is entitled 
upon the terms of the mortgage-deed 
itself to-a decree for the amount claimed 
as rent and for recovery of possession 
upon the terms of the mortgage of the 
50 bighas, 

With regard to the 4 bighas 10 cottahs 
of jungle land the matter is different. Here 
the letting was six years after the mort- 
gage and it in clear terms creates the 
relationship of landlord and tenant. Here 
the mortgagee appears to have entered into 
the contract of tenancy with his eyes open 
and he must, therefore, take the consequence 
of the operation of the rent law. That 
law does not preclude the mortgagor from 
securing the status of an occupancy raiyat 
under his mortgagee. 

I agree with the learned Munsif that the 
mortgagor has od@cupancy rights in this 
holding and that he cannot be ejected for 
non payment of rent. The decree in regard 
to this plot of land will be only for recovery 
of the arrears of rent and the prayer 
for recovery of possession will be dismiss- 
ed. 

A question has been raised before us as 
to the position of the mortgagors in respect 
of the zeraít lands. In our view of the 
case that question does’ not arise. There 
is a conflict of opinion on this point in 
the Calcutta High Court, bat we incline 
to the view that as the mortgagors have 
been held not to be occupancy ratyats they 
must be non-occupanecy razyats and that the 
[engal Tenancy Act does not contemplate 
a rayat who does not come under the classes 
enumerated in section 4of the Act. 


Mr. Mritunjay Lal, who appeared for 
certain minor defendants, attempted to attack 
the learned Subordinate Judge's finding 
that the mortgagors and other persons in 
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possession of the zerazé lands were non- 
occupancy ratya's. But that point was never 
argued bafore the learned Subordinate 
Judge. Mr. Mritunjay Lal says that the 
point was not taken because his clients 
were respondents but that is no answer. 
The plaintiff as appellant before the learned 
Subordinate Judge challenged all the findings 
of the Munsif and claimed to resover khus 
possession. It was the duty of Mr. Mritunjay 
Lal’s clients at that stage to take all 
possible grounds for resisting the recovery 
of khas possession and they ought to have 
asked the Judge to hold, as they are now 
asking us to hold, that the Munsif’s finding 
as to occupancy rights was correct and 
that the plaintiff was not entitled to re-enter. 
Having failed to raise the point in the 
lower Appellate Court, the defendants can- 
not now do so here. 

The result, therefore, is that the order of 
the lower Court be set aside and the plaintiff 
will get a money-deoree for recovery of the 
arrears claimed on the footing that they 
represent principal and interest, The 
plaintiff will also be entitled to recover 
khas possession of the zerazt jands, but 
his prayer for khas possession of the jungle 
lands is dismissed. The appeal is decreed 
with costs in this Court. The order as to 
costs in the two lower Courts is main- 
tained. 

This judgment will govern the connected 
appeals in No, 2364 of 19lə, No. 2365 of 
1915 and No. 2365 of 1915, 

JWALA Prasap, J.—! agree that the plaintiff 
is entitled to re-enter and to recover khas 
possession of the zerait lands ia terms of’the 
clause in the moctgage-bond whereby the 
mortgagors were allowed to remain in pos» 
session of the lands on condition of their 
payment of the annual rent reserved and 
to vacate the lands on default of such pay- 
ment. I also agree that the plaintiff is not 
entitled to recover khas possession of the 
jungle lands. 

Appeal decreed. 
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CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 2504 
MB or 1911. 
Maş 2$, 1917. 
.*- ° Fresent:—Mr, Justice Fletcher and 
Mr. Justice Newbould. 
Raja JATINDRA MOHAN RAY— 
Derenpant No, J— APPELLANT 
versus 
` Raja RAMESH CHANDRA RAY anp 
OT3ERS— RESPONDENTS, 
Hindu Law—Joint family property used for joint 


purposes—Right of one member to build upon joint 
land— Right of other members, 

Defendant, a member of a joint family, during the 
absence of the plaintiff, another member of the 
family, erected a building on a portion of the joint 
land which had been used for many years by the 
members of the family for. certain purposes: 

Held, that as the portion of the land on which the 
building was erected was such that neither party 
could have exclusive use of it without injury to the 

. other, the plaintiff should have joint use of the 

; building with the defendant, though the strict right 
of the plaintiff would have been to have the building 
demolished and to have the land restored to its 
original conditjon as it was before the defendant put 
up the building. [p. 505, col. 1.] 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Zillah Kbulna, 
dated the 20th May 1914, reversing that of 
thé Munsif, 2nd Court at Satkhira, dated the 
3kst of March 1913. 
_ Babus Sarat Chundra Roy Chowdhury and 
Bhudeb Chandra Roy, for the Appellant. 

Babas Mohendra Nath Roy and Mohini 
Mohan Chatterjee, for the Respondents. 


JUDGMENT. 


FLETCHER, J.—This is an appeal by the 
fixst defendant against a judgment of the 
learned Subordinate Judge of Khulna, dated 
‘the 20th May 1914, reversing the decision 
_of the Munsif of Satkhira, The plaintiffs 
brought the suit in the Court of first instance 
‘Claiming a mandatory injunction and asking 
for an order on the appellant before us to 
demolish.a certain building that he had 
erected on a ‘portion of the joint pro- 
perty; Inthe course of the proceedings, 
the plaint was amended by. permitting 
the plaintiffs to ask for joint possession. 
The parties' belong to the same family and 
they occupy.a homestead of 60 bighas, parts 
of: which are in the exclusive possession of 
them and the remaining portion is in their 
soint -possession, A piece of land about 
ene cctiak jn area, according to the finding 
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of the lower Appellate Court, for many 
years had been used on particular ceremonies 
by different members of the family for 
certain particular purposes. The user was 
not continuous throughout the year; but 
whenever proper occasions arose the land 
had been used in this way. by the different . 
parties, The defendant No. 1 apparently 
during the absence of the male plaintiff in 
Calcutta representing himself as being an- 
xious to foster the religious life of the in- 
habitants of the locality approached a religious 
minded person and asked him to advance 
him money as a gift for the purpose of 
erecting a building in which this religious 
minded person was told that all the in- 
habitants of the locality might go to perform 


‘their worship. Apparently, this religious 


minded gentleman was deceived by the 
first defendant because the first defendant 
instead of erecting this building for the 
benefit of the public at large erected 
it, as he says, for his own purpose. The 
learned dudge of the lower Appellate Court, 
bas directed that the plaintiffs should have 
joint use of this building with the defendants. 
The building, as it appears, is going to be 
used by the defendants for lodging their 
guests and as the Judge points ont, there is 
no reason why the guests of the plaintiffs 
should not be lodged there also along with 
those of the defendants. It is quite true 
that the use of the building would be sub- 
stantially different to that for which the 
person who gave the money to erect it 
thought thatit would be used. Thatis a 
matter for that gentleman to settle with the 
defendant No. 1, if he thinks it worthwhile 
to settle. We have nothing to do with that, 
The point that the learned Judge thought 
is that this is not an ordinary case of a 
large portion of zjmal¢ land of which either 
party would take one portion without injury 
to the other. This is a portion of land of 
which neither party could have exclusive 
use, without doing substantial injury to the 
This piece of land has for many 
years been used by the different members 
of the family on ‘different occasions. The 
learned Subordinate Judge has come to the 
conclusion, as far as I can gather, that the 
strict right of the plaintiffs would be to have 


-the building demolished and to have the place 


restored to its original position as it was 
before the defendant No. 1 haying deceived 
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the gentleman with the religious mind and 
during the absence of the male plaintiff in 
Calcutta put up this building for the accom- 
modation of his guests. That view I think 
is right; If the building be removed, there 
is no doubt that the position of the defenc- 
ant: No., 1 wonld be the same as it was 
before he approached this gentleman who 
gave the money to erect this building for 
the benefit of the public of the neighbour- 
hood. However, the lower Appellate Court 
has awarded to the plaintiffs joint posses- 
sion of the building with the defendants. 
I see no reason to differ from the conclu- 
sion ‘arrived at by the learned Judge of the 
lower Appellate Court. The present appeal 
fails and must be dismissed with costs. 
NEWBOULD, J.—I agree. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Civit Reviston No. 173 or 1916. 
April 23, 1917. . 

- Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 
LALTA PRASAD AND anotHER— 
PLAINTIFFS —— APPLICANTS 

VETEUS 
RAM SARU P— DEFENDANT — 
RESPONDENT. 

Civil Procedure Code (Act F of 1908), s. 20—Juris- 
diction—Contract forsale and purchase of cotton and 
grain—Pukka arhat system—Accounts, rendition of, 
place of. j 

Plaintiffs, residents ef Bareilly, sued the defend- 
ants, commission agents doing business in Bombay, 
in the Bareilly Court on the allegation that the 
defendants made à contract with the plaintiffs for 
the sale and purchase of cotton and grain under 
pukka arhat system and agreed to render accounts 
at Bareilly. The defendants pleaded inter alia that the 
Bareilly Court had no jurisdiction. The plaintiffs 
gave no evidence of the contract; 

- Held, that, under the circumstances of the case, the 
Bombay Courts had jurisdiction. [p. 506, col, 1.] 

Civil revision against the decision of the 
District Judge, Bareilly, dated the 3lst July 
1916. : 

FACTS material for the report appear from 
the judgment, i 

The Hon’ble Mr. Motilal Nehru, for the 
Respondent, raised a preliminary point to 
the bearing of the application that no re. 
vision lay, as appeal was allowed by law 
under Order XLIII, rnle 1 of the Civil 
Procedure Cede, 
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The Hon'ble Dr, Sundar Lal (with him 
The Hon’ble Dr, Tej Bahadur Sapru and 
Mr, P. N. Baneriz), for the Applicants.—No 
appeal lies as only one appeal is allowed 
and that was preferred to the District 
Judge. There is no second appeal from 
the order, Only an application for revision 
is allowed. 

[The preliminary 
allowed. | 

The Hon'ble Dr, Sundar Lal, after stating 
the facts of the case, contended that no 
opportunity was given to the plaintiff to 
produce evidence. The plaintif made an 
application to give evidence, If the appli- 
cation had been granted he would have 
shown beyond the custom of pukka arhat 
that the contract was made at Bareilly and 
it was agreed that the moneys would be 
paid at Bareilly and the accounts would be 
rendered at Bareilly. An opportunity should 
be given to the plaintiff to tender his evidence. 

The Hon’ble Mr. Motilal Nehru was not 
called upon. 


J UDGMENT.—This application in revi- 
sion raises a question of jurisdiction. The 
facts, so far as we are concerned with them, 
may be briefly put as follows :—The plaint- 
iffs are residents of Bareilly. The defendants 
are commission agents who do business in 
Bombay. The plaintiffs’ case is that the 
defendants came to Bareilly, there made a 
contract as commission agents for the sale 
and purchase of cotton and grain ete., 
under what is known as the pukka arhat 
system and they agreed to render accounts 
at Bareilly and to make all payments of 
amounts remaining due after rendition of 
accounts at Bareilly. Among other defences 
the defendants pleaded that the Bareilly 
Court had no jurisdiction, they alleged that 


objection was dis- 


‘the contract was made at Bombay, that 


the account was to be rendered at Bombay 
and that if had been agreed that any 
amount due thereunder was payable at 
Bombay. Neither party gave any evidence 
on the question. This point of jurisdiction 
was treated as a preliminary point. The 
plaintiffs’ Pleader said that he wished to 
give no evidence. The Court of first instance 
held that in the circumstances the Bareilly 
Court had no jurisdiction and returned the 
plaint for the presentation to the proper 
Court. The plaintiffs appealed, As the 
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judgment of the Court below shows, the 
learned Pleader, for plaintiffs entirely waived 
two grounds on which one plaintiff had 
pleaded that the Bareilly Court had jurisdic. 
tion. _ The first, was that the contract 
was made at Bareilly and the second, was that 
the parties had specifically agreed to make 
payments of money at Bareilly. But the 
point was pressed on two grounds (1) that 
according to the custom of the trade under 
the pukka arhat system the Bareilly Court 
had jurisdictiod to try the suit and (2) 
that according to the contrast between the 
parties the defendants had agreed to render 
accounts at Bareilly. On neither question 
(of custom and of contract) did the plaint- 
iff produce any evidence. The case was 
argued out and the arguments were finished, 
and when they were over, a petition was 
filed in the lower Appellate Court asking 
that Court to give plaintiffs an opportunity 
producing evidence on both the points, 
The Court declined to do that after the 
ease had been completed. It agreed with 
the decision of the first Court and dis- 
missed the appeal. So far as the record 
stands, it is quite clear that the decision 
on the question of jurisdiction depended 
upon certain facts z.e., the terms of the 
contract between the parties and the custom 
of the pukka arkat system. In the absence 
of evidense on these points the Court below 
was bound in the circumstances to decide 
against the plaintiffs. We are asked on 
their’ behalf to allow them an opportunity 
‘of producing evidence to prove that the 
Court at Bareilly had jurisdiction to try the 
suit. The opposite party has been put to a 
considerable expense already and has been 
dragged into two Courts and up to this 
Court by reason of what may be called an 
over-weening confidence of the plaintiff's 
learned Pleaders in the Courts below in 
their knowledge of law. It is quite clear 
that the Court in Bombay has jurisdiction. 
As the -record. stands, it is not shown that 
the Bareilly Court has jurisdiction and we 
can see nu benefit to arise in allowing a 
further waste of time and money in going 
into the points. We, therefore, must decline 
to send back the case as the decision of 
the Court below is qaite correct. We, 
therefore, dismiss the application with coats 
‘including fees on the higher scale. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 863- 
or 1914, 
April 23, 1917. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Néwbonuld. 
MOHENDRA NATH MADAK-—~ 
DeFENDANT— APPELLANT 
PEN SUG 
PARESH CHANDRA GHOSH —Prarntirp, 
SATYA BHUPAL BANNERJER AND ` 
OTHERS—Pro forma DEFENDANTS — 


RESPONDENTS, 

Vendor and purchaser—Sale--Suit in name óf 
vendor after sale of his interest, maintainability of— 
Landlord and tenani—Co-sharer'landlord, right of, to 
recover his share of rent by suit. 

After the sale of a landlord’s interest in land with 
ail claims for rentin arrears,a suit for rent 18 
maintainable inthe name of the landlord as plaintiff, 
where the document under which the property is 
sold authorises the purchaser, as the irrevocable 
attorney of the vendor, to continue and prosecute in 
the name of the vendor suits with reference to the 
moneys and claims transferred by the document. 
[p. 507, col. 2.] 

A co-sharer- landlord can by a snit recover his 
share of the rent when there has been separate 
collection in respect of that share. [p. 508, col. 1.] 


Appeal against the decree of the Additional 
District Judge, 24 Pergannas, dated the 
22nd December 1913, affirming that of the 
Munsif at 24-Pergannas, dated the 80th April 
1913. 


FACTS of the case will appear from the 
following extracts from the judgment of the 
lower Appellate Court: — 

“Plaintiff's case was that the defendant 
had three jamas under him the whole of 
which appertained to the Estate No. 70, 
though originally they had been under two 
Estates Nos. 70 und 71; 12 annas of the land 
appertaining to these holdings belonged to 
the owners of Estate No. 70, and the remain- 
ing 4 annas to the pro formu defendants who 
were the proprietors of the other estate. 
There wasa Record of Rights under Chapter 
Xof the Bengal Tenancy Act, in respect of 
Estate No. 70, and the jamasas stated in the 
plaint were recorded therein as the correct 
rental The chief contention on. behalf of 
the defendants was that plaintiff had no 
right to sue or to maintain the sunit. 

As regards the competency of the plaint- 
iff’s maintaining the suit, the learned Munsif 
found that alchough plaintiff's right had 
been conveyed toa third party by a deed of 
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transfer .* *  -* there was a clear pro- 
vision contained therein giving him the right 
to sue. 

From that decision the present appeal 
has been preferred and the learned Vakil 
has contended on behalf of the appel- 
lants that inasmuch as the plaintiff had 
parted with all the rights-by the sale-deed 
Exhibit A he had no right to maintain the suit. 

In my opinion the argument is not well 
founded. What is said on page 6 (of 
the sale-deed) is that the vendor trans- 
ferred and assigned all rents and cases in 
arrears to the vendee but on the following 
page it is said that they are transferred 
* * tothe purshaser with full power to 
the purchaser as the irrevocable attorney of 
and in the name of the said vendor but at 
his, that is, the purchaser’s own cost to ask, 
to demand, sue for, recover and receive the 
said several sums, so that there can ba 
nothing which prevents the plaintiff from 
maintaining the snit in its present form. 

The appeal is dismissed with costs.” 

Babu Baranashibast Mukherjee, for the Ap- 
pellant—My first point is that the plaintiff 
has no right to bring this snit as he has 
transferred his share inthe estate together 
with the arrears of rent to some other persons 
who have not been joined as defendants. 


` The plaintiff has no right to recover arrears ° 


. of rent because he has already parted with 
that right. 


| FLETCHER, J.— Was this point raised in 
the lower Courts ? | 


Yes. It was raised. As the right to sue 
for arrears of rent was transferred to the 
purchaser the purchaser should have been 
substituted in the place of -the vendor, the 
plaintiff. The lower Courts were wrong in 
going upon the supposition that even after 
the transfer the vendor would have the right 
to sue in his own right, 


The next point is that the suit as framed 
is not maintainable, because ib is nota suit 
under section 148A of the Bengal Tenancy 
Act. The plaintiff here does not sue for the 
whole rent making the co-sharer landlords 
parties to thé suit. ‘He has sued only for 
the 12-anras share of the rent, whereas he 
ought to have sued for the whole rent asking 
the eo-sharer landlords to join, and if.the 
latter did not join he could get a decree 
‘for his 12-annas share, The suit as framed 


in the 


is not maintainable by the co-sharer landlord 
absence of his other  co-sharers. 
The suit must be for the whole rent, and 
then if the co-sharer landlords do not join 
or if the tenant proves that he has paid 
the co-sharer landlord’s shares of the rent 
then he can get a decree for his share of 
rent. A suit to recover rent bya co-sharer 
landlord is not maintainable unless the suit 
is framed under section 148 A, Bergal 
Tenancy Act. So upon the pleadings as 
framed this suit should be dismissed. 


JUDGMENT. 


FLETOHER, J.—This is an appeal by the de- 
fendant from a decision of the learned Addi. 
tional Districh Judge of the 24-Pergannas, 
dated the 22nd December 1913, affirm. 
ing the decision of the third Munsif at 
Alipore. The suit was brought to recover the 
rent in arrears for the years 1811 to 1314, 
B. S. The amount claimed was Ra. 54.2.5, 
The suit was instituted as long ago as the 
year 1£08. So far about nine years, this 
litigation has been pending. Both the Courts 
below have decreed the suit. The defendant 
has appealed to this Court. 


Two points have been raised in this appeal. 
The first point is that the plaintiff had no 
right to maintain this suit for rent on the 
ground that there had been an assignment of 
his interest in the land, The document under 
which the property was sold is Exhibit A on 
the record. It is a document in the English 
language and in the English form being an 
indenture expressly made between the plaint- 
iff of the one part and the purchaser of the 
other part. The document purports to transfer 
to the purchaser all claims for rent in arrears 
in the suit then pending. It authorized the 
purchaser as the irrevocable attorney of the 
vendor, that is, the plaintiff, to continue and 
prosecute in the name of the present plaint- 
iff the cuit then in existence or any future 
suit with reference to the moneys and claims 
transferred by that document. It is quite 
clear that the sole object of the appointment 
of the attorney was to enable the suit to be 
continued in the name of the plaintiff with- 
out a new assignment being made and it does 
not matter to the defendant if he gets a per- 
fectly good receipt when he pays the money 
to the plaintiff notwithstanding this assign- 
ment. There is no force in that objection 
although I do not agree in the sonstruction 
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that the learned Judge has put on the ap- 
pointment of the purchasers as the irrevocable 
attorney of the vendor. 

The other point was that the plaintiff could 
not sue to recover his share of the rent only 
and that the suit ought to have been brought 
to recover the whole rent due to the 
plaintiff and the proforma defendants. 
This point was not taken in the lower 
Appellate Court. In the primary Court, 
it was taken and the learned Judge in that 
Court found that the defendant’s documents 
showed ‘that the plaintiff’a father brought 
a rent suit in respest of his separate share 
and thata cess-return was filed in respect 
of that share. That finding seems to have 
been assented to and I think it could not 
be challenged as the cess-return and the 
decree showed what is called in this country 
a separate collection. That finding made 
by the learned Judge of the primary Court 
was not challenged in the lower Appellate 
Court. ‘Therefore, it is too late to raise 
it bere.” As a matter of fact, there is 
little doubt that the Munsif was right when 
he stated that this finding was arrived at 
on the cess-return and the decree passed in 
the other suit. The appeal failsand must 
be dismissed. 

Babu Jogendra Nath Ghose who filed a 
vakalatnıma in this appeal on behalf of 
the respondent says that he has no instraction. 
The. appeal has, therefore, been treated as 
uncontested. We, therefore, make no order 


as to costs. 


NEWBOULD, J.—I agree. o 
Appeal dismissed. 


PR a a 


PATNA HIGH COURT. 
MISCALLANEOUS APPEAL No. 38 or 1916. 
April 24, 1917. 

Present:—Sir Edward Chamier, Kr., Chief 

. Justice, and Mr. Justice Roe. 
Maharaja Sır RAVENESHWAR PRASAD 
SINGH AND CTHERS-— PLAINTIFFS — APPELLANTS 
, Versus 
Ret BAIJNATH GOENKA Bahadur— 


DEFENDANT-—RESPONDENT. 
Civil Procedure Code (Act V of 1903), 8. 47, O. XLF, 
r. 15—Revenue sale of ijmali shure-Annulment of sale 
and recovery of possession of shires in ijmali share, 
‘suit for—Order in Council—Decree—Partition of 
éjmali share—Hxecution —Decree-holder, whether entitl. 
„ed to share substituted by partition for skare decreed. 
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Plaintiffs brought a suit for the annulment of a 
revenue sale and recovery of possession of separate 
and distinct shares inan ijmali share and gat a 
decree. The share had in the meantime been 
partitioned. On appeal the High Oourt reversed 
the judgment of the Subordinate Judge and dis- 
missed. the suit.. Seven of the original plaintiffs 
then appealed to His Majesty in Council and their 
appeal was allowed. Some of the appellants then 
applied tothe High Court under Order XLY, rule 
15 of the Civil Procedure Code. The matter was 
sent down to the Subordinate Judge, who held that 
the applicints were not entitled by means of pro. 
ceedings in the Hxecution Department to ask the 
Court to enquire and determine what estates or 
interests had been substituted by the partition for 
the shares originally claimed and that the decree- 
holders could not get possession without bringing a 
regular suit to establish their title to the substituted 
estates or interests: ; i 

Held, that the decree-holders were entitled to 
ask the Subordinate Judge under section 47 of the 
Civil Procedure Code to ascertain in execution 
proceedings what estates and interests had been 
substituted for their original shares in the ijmali 
mahal and to give them possession of the substituted 
estates or interests. [p. 512, col. 2.] 

Appeal from an order of the Subordinate 
Judge, Monghyr, dated the 22nd February 
1916, WH 

Messrs. S. Sinha, Kulwant Sahai, for the 
Appellants. 

Mr. Naresh Ohandra Sinha, for the Respond- 
ent. ` 


JUDGMENT. 


Cuamier, C, J.—This appeal and Mis- 
cellaneous Appeals Nos. 37, 39, 54, 69, 81, 90 
and 131 are appeals against an order of the 
Subordinate Judge of Monghyr, dated 
February 22nd, 1916, dismissing applications 
by the appellants for execution of an order 
of His Majesty in Council, dated January 
15th, 1915. The applications of all these 
appellants and others were beard together by 
the Subordinate Judge and were disposed of 
by one order. The appeals were heard in 
this Court together and this order will 
govern them all. l 

"Mahal Bist Hazari ineluded 360 villages and 
in the Collector’s register bore Tauzi No. 336. 
The owners of-specified but undivided shares 
in the mahal applied for and obtained from 
the Collector a separation of accounts. I¢ ia 
said that there were no less than 148 
separate accounts. This left, however, a large 
residue commonly called the mal: or joint > 
share, the owners of which remained jointly 
liable for the revenue due in respect thereof. 
In 1901 the malh share was found to be in 
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arrears for the March and June instalments 
of Government revenue and was sold by the 
Collector on September 9th, 1901, and was 
purchased by the respondent Baijnath 
Goenka for a sum of Rs. 33,500. Avu appeal 
to the Commissioners of the Division by the 
owners of the mali share under section 25 
of Act AI of 1859 having been dismissed 15 
owners of shares in the zjmali share brought 
a suit in the Court of the Subordinate Judge 
of Mongbyron September 20th, 1:02, for 
annulment of the sale and for recovery of 


possession of their shares. As it was suggest- - 


ed before us by Counsel for some of the 
appellants that this was a suit by or on behalf 
of the whole body of owners of the ‘jmalz share, 
it 18 necessary to point out that it was notso. 
Only fifteen persons were originally plaint- 
ifs in the suit and they set out in paragraph 
l ot their plaint their specific shares in the 
mali shares. In paragraph 22 they specified 
the price which each plaintiff or set of 
plaintiffs had paid for each of the shares 
claimed and after claiming that the sale of 
the: zjmalt share should be set aside or 
declared null and void and inoperative in law 
the plaintiffs claimed possession of the shares 
described in the second Schedule to the 
plaint, which shows against the name of 
each plaintiff or set of plaintiffs the precise 
share which each plaintiff or set of plaintiffs 
sought to recover inthe suit. The ¢jmali 
share comprised 31 or 32 villages. The 
claim for possession does not extend to all 
these villages but extends only to the 
specified share claimed by the different 
plaintiff. A large number of sharers in the 
tjmalt share were impleaded as defendants. 
The Subordinate Judge held that the sale was 
null and void and on June 380th, 1904, he 
decreed the claim with costs and with mesne 
profits to be assessed in the Hxecution 
Department. When dealing with issue No, 3 
_ in the suit the Subordinate Judge said: “If the 
plaintiffs succeed in setting aside the sale 
there will be no difficulty in their obtaining 
possession of the specified shares of the 
properties comprised in the <ijmalz share 
which are held separately by the several 
plaintiffs, The jama of the ijmult share is 


joint but the properties comprised in this. 


jama are held separately and the shares are 
also specified,” and when dealing with issue 


No, 1) the Subordinate Judge gaid; “The- 
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plaintiffs are entitled to recover the pro- 
perties claimed by them, the shares of which 
are separately held.” It thus appears to be 
clear that though there was only one anit all 
the plaintiffs or sets of plaintiffs claimed 
separate and distinct share. On appeal the 
High Court on May lst, 1907, reversed the 
judgment of tbe Subordinate Judge and 
dismissed the suit. Seven of the original 
plaintiffs then appealed to His Majesty in 
Council with the result that on January 19th, 
1915, their appeal was allowed, the decree 
of the High Court was set aside and the 
decree of the Subordinate Judge was 
restored save and except as to two villages 
named Matasi and Mirzaganj in regard to 
which the claim was permitted to be with- 
drawn with liberty to the appellants to 
institute a fresh suit in respect thereof if so 
advised. On June 10th, 1915, four of the 
appellants to His Majesty in Council, namely, 
the appellant in Miscellaneous Appeal No, 38 
now before us andthe three appellants in 
Miscellaneous Appeal No. 39 now before us 
applied to the Caléutta High Court under 
Order XLV, rule 15 praying that Court 
to direct that the order of His Majesty 
in Council might be transmitted for execn- 
tion to the Court of the Subordinate Judge, 
to issue a certificate as to the costs incurred 
in the Privy Council Appeal in the High 
Court and to direct the Subordinate Judge 
to proceed to ascertain the mesne profits 
due to the applicants. On that application 
the High Court made the following order 
“Let the decree of His Majesty in Council 
be sent down to thelower Court for exe- 
cution’? The decree was sent down acoord- 
ingly. Fifteen applications for execution 
were then presented to the Subordinate 
Judge. Three of them related only to costs 
and we are not now concerned with them. 
Another application resulted in a come 
promise, ‘Tha order of the Subordinate Judge 
with which we are concerned related to 
the remaining eleven applications, For 
reasons which will be stated hereafter all 
eleven applications were dismissed. One of 
the applicants filed no appeal in this Court. 
The remaining ten appealed. Two of the 
appeals have already been dismissed for de- 
fault and the remaining eight appeals are 
now before us. 

. Applications for the partition of mahal 
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Bist Hazari were made to the Collector as 
long ago as 1876. It does not appear exactly 
what stage in these proceedings had been 
reached when the sale for arrears of revenue 
took place or when the suit was filed in the 
Court of the Subordinate Judge or when his 
decree was made, but it is common ground 
that before the decree was made the pro- 
ceedings required by section 57 of the Estates 
Partition Act, 1697, had been held. The 
partition was completed in 1908 shortly after 
the desision of the Calcutta High Court. It 
appears that at the time of the decree the 
plaintiffs in the snit were still recorded in the 
books of the Collector as owners of the.shares 
which they claimed in the suit. The respond- 
ent who purchased the mahal at the revenue 
sale did not obtain mutation of names in his 
favour until 1903. Under the partition the 
different plaintiffs in the suit were allotted 
other shares in lieu of their original shares 
in the parent estate. In some cases they ob- 
tained shares in the same villages, in other 
cases they obtained shares in different 
villages. The matter is complicated by the 
fact that several of the plaintiffs held shares 
not only in the ijmak: share but also in the 
separate accounts and it is further compli- 
cated by the fact that the respondent also was 
the owner of interests in some of the 
separate accounts before he purchased the 
imah share at the revenue sale. 

“At this stage it is convenientto mention that 
when the suit was pending in the Court of 
the Subordinate Judge some co-sharers in the 
ijmali share who had been impleaded as de- 
fendants applied to be made plaintiffs in the 
suit and orders seem to have been made by the 
Subordinate Judge that they should be. made 
plaintiffs. That appears to have been the 
ease with reference to the appellants in Mis- 
cellaneous Appeals Nos. Sl and 131. All 
the papers are not before us but ib appears 
that the appellants in these two appeals 
applied also for amendment of the plaint so 
that they too might obtain decrees for their 
separate shares. It is, however, doubtful 
whether the plaint ever was amended. The 
decree of the Subordinate Judge appears to 
give shares only to the original plaintiffs. 
In the view which I am disposed to take of 
this case it is unnecessary to pursue this 
matter further. For the purpose of my 
jadgment 1 am prepared to assume that the 
plaint was amended as prayed. 
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It is also necessary to notice that the ap- 
pellants in Miscellaneous Appeal No. 69 
claim to be the representatives of certain de- 
fendants to the suit who never applied to be 
made plaintiffs, It is impossible to accede 
to the contention put forward by Mr. Ganesh 
Dutt Singh on their behalf that the decree 
of the Subordinate Judge should be treated 
ag a decree in favour of all the holders of 
shares in the timalé share. He sought to 
apply to the decree the analogy of. decrees 
passed in suit for partition which can be en- 
forced by all the persons found to be entitled 
to shares whether arrayed as plaintiffs or 
defendants in the snit. There can be no 
doubt that Miscellaneous Appeal. No 69 
should be dismissed. 

In consequence of the partition having been 
completed as stated above in 1908, the appli- 
cants for execution of the Order in Council 
have prayed not for possession of the shares 
specified in Schedule II to the plaint but for 
the estates or interests which according to 
them have by the partition been allotted to 
them in lieu of their original shares in the 
ijmalı share. The Subordinate Judge dis- 
missed all the applications on the ground that 
in consequence of the partition and on the 
authority of-the decision of the Caloutta High 
Court in Krishna Roy v. Jawahir Singh (1), 
the applicants are not entitled by means’ of 
proceedings in the Execution Department to 
ask the Court to enquire and determine what 
estates or interests have been substituted by 
the partition for the shares originally claimed 
under Schedule II of the plaint in the snit. 
The Subordinate Judge was of opinion that 
the decree-holders could not get possession 
without bringing a regular suit to establish 
their title to the substituted estates or 
interests. He also held that all the applica- 
tions except two, namely, those made by the 
appellants in Miscellaneous Appeals Nos. 38 
and 39, should be dismissed on the ground 
that-the applicants had not applied to the 
Calcutta High Court under Order XLV, rule 
15. 

It appears to me that the view taken by the 
Subordinate Judge regarding Order XLV, 
rule 15 is correct and that those persons only 
(or their representatives) were entitled to apply 
to the Subordinate Judge for execution who 
had applied to the Calcutta High Court under 
Order XLY, rule 15. It may be that where 

(1) 20 0. 260; 10 Ind. Des, (N. 3.) 176. 
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a decree bas been passed in favour of a 
number of persons jointly an application 
under Order XLV, rule 15 by one or more 
of them would be sufficient to entitle all of 
them to apply for execution in the Court 
below. But as explained above the suit in 
which the decree was passed was not a suit 
by several persons for possession of property 
to which they were jointly entitled. The 
claim was in reality a collection of claims by 
persons entitled to separate shares for. pos- 
session of those separate shares and itis quite 
clear that each plaintiff or set of plaintiffs 
obtained by the decree a right to a separate 
share or separate shares. 
is entitled to exeéute the decree on behalf of 
all of the plaintifs. Each plaintiff must 
obtain possession of the share or shares 
to which he is” entitled. The action 
taken by the plaintiffs themselves shows 
that they understocd that each plaint- 
iff must take out execution in respect of 
his own share.- 
opinion that only those plaintiffs were 
‘entitled to apply to the Subordinate Judge 
for execution of the Order in Council who 
applied to the Calontta High Court under 
Order XLV, rule 15, and obtained an order 
from that Court. In this view six of the 
appeals before us must be dismissed. 

. There remain Miscellaneous Appeals Nos. 
.88 and 39;‘the appellants in which applied. 
to the Calotitta, High Court under Order 
XLV, rule 15. The question which we 
have to decide is whether they were entitled 
to ask the Subordinate Judge to ascertain 
in the Execution Department what estates 
and: interests had been substituted for their 
original shares in the ijmak mahal and to 
give them possession of the snbstituted 


estates or interests. Counsel for the respond- . 


ent, Baijnath Goenka, contended that the 


decree of the Subordinate Judge which was. 


restored by the Order in Council is now 
incapable of execution, that the plaintiffs 
ought to have informed their Lordships of 
the Privy Council that the mal? share had 
been partitioned in 1908 and that if they 


hac done so their Lordships would not have. 


contented themselves with restoring the 
decree of the Subordinate Judge but would 
have gone on to declare thatthe plaintiffs 
. were entitled to the substitnted shares, 
Counsel also contended that the decree of 
the Subordinate Judge was contrary to the 
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provisions of section 26 of the Estates 
Partition Act, which provides that every 
decree affecting a parent estate made by a 
Civil Court after the estate has been de- 
clared under section 29 to be under partition 
but before the date specified in the notice 
served under section 94, shall be made in 
recognition of the proceedings in progress 
under the Act for partition of the estate 
and shall be framed in such manner that 
the decree may be applied to and carried 
out in reference to the separate estates 
which the Collector in his proceedings 
recorded under section 29 has ordered to 
be formed out of the parent estate. Counsel 
contended that if the attention of their 
Lordships had been drawn to these provisions 
they would have passed an order in com.. 
pliance with them. It appears that the 
provisions of section 26 of the Estates Par- 
tition Act, 1897, and of the corresponding 
section in the saras Ast of 1876, have 
been more honoured in the breach than in 
the observance. The most experienced Legal 
Practitioner present in Court was unable to 
say that he had ever seen a decree passed 
in complianse with or even with direct 
reference to section 26 of the Act. Sub. 
section (2) of section 26 does not appear 
to apply to the case at all, Only sub-section 
(1) can be-held to apply. At the time 
wheu the Subordinate Judge made his decree 
all that he could have done by way of com- 
pliance with section 26 sub-section. (1) 
would have been to add to his decree a 
provision tbat the decree should be executed 
with reference to the separate estate which 
the Collector had ordered to be formed out 
of the parent estate and which might in 
due vourse subject to any objections taken 
and allowed in the partition proceedings be 
formed out of the parent estate. At the 
time when he made his decree the exact 
form which the partition would take had 
not been finally determined and it appears 
from certain papers which have been shown 
to us that in fact part of the order passed 
under section 29 of the Act was. subse- 
quently modified. It appears that it would 
have been impossibla for the Subordinate 
Judge when he made his decree to haye- 
indicated the exact substituted shares to 
which his: decree. would apply. In other 
words the Subordinate Judge could have 
done no more than make a formal order 
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that his decree should be executed in reference 
to the separate estates which might be 
formed at the partition. His omission to 
do this does not, in my opinion, oblige us 
to hold that his decree is altogether in- 
` operative. If the attention of their Lord- 
ships of the Privy Council had been drawn 
to the fact that a partition had taken place 
in 1908, all that they could have done 
would have been to make a general direc- 
tion that the decree should be executed 
with reference to the altered state of affairs. 
It was contended by Mr. Pugh that the 
Order in Council is.at present inoperative 
and that the plaintiffs cannot obtain relief 
even by means of a separate suit. It 
appears to me to be quite clear that the 
plaintiffs must be entitled either by execu- 
tion proceedings-or by means of a separate 
suit to obtain relief. I cannot accept the 
suggestion. that they should be required to 
apply to the Privy Council for amendment 
of the order. As I have already said, ib 
appears to me that all that could be done 
. by way of amendment would be to pass 
‘an order in general terms to the effect 
that the decree should be executed with 
reference to the altered state of affairs. 
In the case of Krishna Roy v Jawahir Singh 
(1), referred to above, the plaintiff had 
purchased a small share in Estate No. 831 and 
obtained a decree for possession against the 
defendants. Before he topk out execution of 
the decree partition proceedings took place 
in which the interest in suit was converted 
into an Estate No, 2218. Instead of seeking 
to execute his decree he brought a separate 
suit for a declaration that he was entitled to 
Estate No. 2218,and it was held that the 
suit’ was not barred by section 244 of the 
Code of Civil Procedure. The decree made 
in that suit does not appear to have been 
made in accordance with the Estates Partition 
Act, but the High Court did not hold that 
the plaintiff was on that account unable to 
establish his right to the substituted estate. 
All that they held was that the proper course 
to pursue was to bring a separate suit. Their 
decision recognises the right of a decree holder 
to have recourse to the substituted share so 
also does the Estates Partition Act. I am of 
opinion that the irregularity or informality in 
the decree of the Subordinate Judge in 
. the present case which was restored by 
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the Order in Couneil does not deprive the 
plaintiffs of their right to recover what 
has been substituted forthe original shares 
decreed to them. The question whether 
the plaintiffs should proceed by separate 
suit or in the Execution Department 'is 
not a matter of much importance. Section . 
47, sub-section (2), of the present Code’ 
of Civil Procedure was intended to put 
an end to the scandal of persons being 
deprived of their rights by the difficulty 
of determining whether. they should pro- 
ceed’ in the Execution Department or by 
a regular suit. That sub-section provides 
that the Court may subject to any objection 
as to limitation or jurisdiction treat a 
proceeding under that section as a suitor 
a suit asa proceeding and may, if necessary, 
order payment of any additional Court- 
fees, Ib appears to me that if the decree 
of the Subordinate’ Judge is operative to 
any extent notwithstanding the non-com- 
pliance with section 26 of the Estates 
Partition Act there is no reason why. the 
plaintiffs should not obtain their rights in 
the Execution Department. In my opinion 
Appeals Nos. 38 and 39 should be allowed 
and the Subordinate Judge should be 
directed to restore the applications of these 
appellants to the pending file and hold the 
nevessary enquiries, In these two appeals I 
would order that the costs of this Court in- 
cluding in each case a hearing fee of three gold 
mohurs should be costs in the cause and should 
be dealt with by the Subordinate Judge. 
Some of the difficulties which will confront 
the Subordinate Judge have been brought 
to our notice in the course of the arguments. , 
We ‘find ourselves unable to deal with 
them or to give the Subordinate Judge , 
any detailed instructions inasmoch as he 
took no evidence and held no enquiry 
whatever. He should ascertain exactly 
the questions of law and fact upon which 
the parties before him are at variance . 
and should endeavour by his order to put 
an end to a litigation which has continued 
for a great number of years. I would 
dismiss Appeals Nos, 37, 54, 69, 81, 99, 
and 13! with costs and in each case I would 
allow a hearing fee of three gold mokurs. 

Ros, J.— | agree, 
Appeals Nos. 38 & 39 allowed: 
Appeals Nos. 37, 54, 69, 81, 90 y 131 dismissed, 
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PRODYOT COOMAR TAGORE V. KRISHNAMONI DASYA. 


CALCUTTA HIGH COURT, 
APPEALS FROM APPELLATE Decrees Nos, 2245 
: TO 2248 or 1915, 
April 19, 1917, 
Present:—Mr., Justice Richardson and 
Mr. Justice Walmsley. 
Maharasa Bahadur Sir PRODYOT 
COOMAR TAGORE, KT., AND OTHERS— 
PLAINTIFFS— APPELLANTS 


VETSUSs 
KRISHNAMONI DASYA—Dereypanr— 


RESPONDENT. 

Appeal, second—Tenure, whether permanent— 
Finding of fact—Landlord and tenant—~Kabuliyat, 
construction of—Tenure, nature of-~Heritable and 
permanent-—Burden of proof. 

The decision of the question whether a certain jote 
(tenancy) is a tenure or a ratyati holding is a finding 
of fact which is not open to question in second 
appeal. [p. 518, col, 2.] 

The question whether a tenure is a permanent 
tenure is not merely one of fact if it depends, at any 
rate to a large extent, on the construction of the 
kabuliyats executed from time to time bythe tenant 
or his predecessors. [p. 513, col. 2.] 

A permanent tenure may bear a variable rent. [p. 
513,.col. 2,] 

Per Richardson, J.—Queere —Whether a ncu-trans- 
ferable tenure can be a permanent tenure? 


Per Walmsley, J—The descent of a tenancy from 
father to con and then to the son’s widow is not 
enough to establish that the’ tenancy is heritable. 
[p. 614, col. 2; p. 5'5, col. 1.) 

A tenant who claimsan hereditary right under a 
lease which does not contain the words “from genera- 
tion to generation” has a heavy onus to discharge. 
[p. 615, col. 1.) 

The right of alienation though not an essential 
feature of a permanent tenure, is commonly regarded 
28 an invariable incident. [p. 515, col 2.] 

Per Curiam.—Where a tenancy was held for a long 
time and for a period of 70 years out of it only four 
kabuliyats were executed and the tenancy descended 
from father to son and then to the son’s widow, but 
the kabuliyats bound the tenant to keep the trees 
intact and: restrained him from making any trans- 
fér or partition of the lands and there were no words 
of heritability in the kabuliyats: 

Held, that the tenancy was a non-permanent 
tenure. [p. 515, col, 2.] 


Appeal against the decree of the Special 
Judge, Mymensingh, dated the 5th June 
1915, modifying that of the Assistant, 
Settlement Officer, Mymensingh, dated the 
2lst September 1914, 

Babus Ram Charan Mitra and Mukunda 
Nath Roy, for the Appellants. 

Babus Dwarkanath Chakravarty aud Romesh 
Chandra Sen, for the Respondents. < 

JUDGMENT. 
Ricuarpson, J.~-I confess that I have had 


u3 


some difficulty with this appeal and the 
analogous appeals which were argued along 
with it. I have been greatly impressed 
with what the Settlement Officer says 
in his judgment in the present case (para- 
graph 3) about the origin and special 
character of these jotes. He says that 
they are known as khud jotes and he observes 
with great force that the term is reminiscent 
of the khud kashi raiyats of an earlier period. 
He mentions otber features in the evidence 
which go far to show that in the opinion 
at any rate of the landlord’s officers, the 
tenants of these jotes possess rights which, 
to use a natural term, may be described 
as permanent residential rights. EP have 
a strong suspicion that in spite of their 
present area the jotes were in their origin 
raiyat holdings, or they may have grown 
out of smaller holdings of a ratyatz character. 
The special incidents now attached or 
sought to be attached to them by contract 
resemble very Jargely the ordinary incidents: 
of a ratyatt holding at the present day. On 
the question, however, whether thejotes are 
tenures or razyati holdings, we are confront- 
ed with the coneurrent findings of the Conrts 
below that they. are tenures. No attempt 
was made in the argument before us to 
displace that finding’ on any ground‘ cpen 
in second appeal and it must, tHerefore; be 
accepted as final. < 


In the appeal before us, the tenant’s 
rights being, as we must now take them to 
be, those of a tenure-holder, there is great 
difficulty in agreeing with the Courts below 
that the tenure is a permanent tenure. 
The question is not merely one of fact. 
It depends at any rate to a large extent 
on the construction of the kabultyats executed 
from time to time by the tenant or his 
predecessors. Itis a question of construction 
for instance whether the word “shara- 
shart” or “temporary”, which occurs in these 
documents or some of them, refers to the 
variability of the rent or the nature of 
the tenancy. The learned Special Judge 
in the lower Appellate Court has come to 
the conclusion that while the tenure is 
permanent and heritable, the rent is variable 
and the tenure is not transferable. Now 
there is no inconsistency at all between 
a permanert tenure and a variable rent, 
but permanency and non-transferability are 
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not so easily reconcilable. Section 179 of 
the Tenancy Act has no application be- 
cause the tenure is not a mukararzt tenure, 
If the tenure is permanent it falls - under 
the provision in section 11 of the Bengal 
Tenancy Act, which says that “Every perma- 
nent tenure shall, subject to the provisions 
of this Act, be capable of being transferred 
and bequeathed in the same manner and 
to the same extentas other immoveable 
property.” . If this section be read with 


section 10 of the Transfer of Property Act, 


it may be that, as the kahuliyats do not 
provide for re-entry by the landlord in 
case of breach of the 
transfer; the condition is in any case void, 
whether the tenure is permanent or not. 
But, however that may be, I express no 


opinion on the point. Taking the terms of. 


the series of kabuliyats’ as a whole, it is 


not easy to suppose that the kabulryats or- 


any of them is either creative of, or refers to, 
8 permanent tenure. 


The difficulty and sapaa ili of decid- i 
ing in the first instance whether a parti-, 
cular. tenancy is a tenure or razyaiz holding. 


is often, in cases near the border line, 
enhanced by the fact that if the tenancy 
‘ is held to be raiyati the tenant will haye 
permanent rights of occupancy, while if it 
is held to be a tenure it may almost peces- 
sarily follow that the tenure is not perma- 
nent, The problem is sometimes spécially 
difficult in the case of leases of new lands 
which are to be brought under: cultivation; 
because the position of the tenant at the 
inception of the tenancy may he very 
different from his position, ib may be many 
years later, when the land has been success- 
fully reclaimed and the question arises. 
At first it may not be to the landlord’s 
interest to deny that the tenant is a rayat 
and there may be an understanding, probably 
on an informal basis, that he is a 
raiyat. As time goes on it may be very 
much to the landlord’s interest to assert 
. that the tenant is a tenure- holder. 

The present is a case in point. The 
dispute between the -parties really turns 
on the question whether the jote is a 
tenure or a ratyatt holding and the deci- 
sion on this question is not now open to 
review. 

On the whole I am forced fo the same 
conclusion as that arrived at by my learned 


condition against. 


brother and concur in the order which he 
proposes to make. ae 

I may add that the relations between 
the landlord and his khud jote tenants 
appear to have been in the past of the 
friendliest character. I trust that the present 
controversy will: not disturb the excellent 
relations hitherto existing and will not 
lead the landlord to treat bis tenants with 
less consideration than he has hitherto 
done. 

The judgments delivered- in this case will 
govern the other analogous appeals. 

In all these appeals the parties will bear 
their own costs. 

WALMSLEY, J.— This appealis by the land- 
lord, and arises out of an application “under 
section 106 of the Bengal Tenancy Act. 
The substance of the application is that: 
the defendant-respondent’s interest in a 
tenure has been entered in the record as 
permanent, whereas it should be only 
temporary. 

The defendant pleaded that her interest 
was that of a ratyat, and was permanent, 
The claim of razyati interest is no longer 
under discussion, and the question now is 
whether the tenure is permanent or not. 

The Assistant Settlement Officer held-that 
the tenure was permanent, On appeal: the 
learned Spesial Jadge upheld this decision 
with the qualifications that. the tenure was 
not transferable and that the rent was liable 
to enhancement. The landlord now asks 
us to go further and hold that the tenure 
is not permanent. A permanent tenure is 
described in section 3 (8) of the Act as 
a tenure whichis heritable and which isnot 
held for a limited time. 

I will deal first with the a 0f 
heritability. Four kabuliyats have been laid 
before us, one produced by the defendant, 


and three by the landlord, the first 
executed in 1250 B.S. (1843 A. D.) 
and the other three in the- years 


1277, 1285 and 1295 B. S. From the evi- 
dence it appears that Rup. Nath Das, who 
executed the first, was a benamidar- “for 


. Bishnu Charan and that the second was exe- 


cuted by SBishnu’s son Biseshwar, and the 
third and fourth by Biseshwar’s widow, the 
present defendant. The learned Judge holds, 
and I think rightly, that the-descent from 
father to son, and then to the son’s widow, 
is not enough to establish the fact of herit- 
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ability and he finds that heritability is 
proved by the oral statement of plaintiff’s 
first witness. This statement is set out in 
full by the Settlement Officer, and I need 
not repeat it. The part of it on which 
special emphasis is laid is the sentence 
why should the malik do an injustice by 
settling the jote with a new tenant.” It 
appears to me, however, that these words do 
not go very far. The witness only means 
that the dead man’s heir is recognized as 
having a moral elaim to succeed to his 
father’s rights; he does not mean that the 
heir has a legal right which the malik 
-cannot ignore. Against this evidence we 
have the very important omission in the 
kabultyats: not ons of them contains the words 
from generation to generation, These words 
form a well known phrase, and the tenant 
who claims an hereditary right under a 
document which does not contain them has 
a heavy onus to discharge. Nof only does 
the oral evidence just referred to fail to dis- 
charge that onus, but the same witness by 
his reference to the payment of nazarana 
at least suggests that succession of son to 
father is not a matter of right, but a matter 
of grace and payment. In my opinion, 
therefore, the feature of heritability is not 
proved. 

Next as to the words “which is not held 
for a limited time.” The finding of the 
Courts below is that the settlement of the 
tenure was permanent, but the settlement of 
the rent payable in respect of it was tem- 
porary. It is not necessary to consider 
whether such a contract .is possible, because 
` there are other terms in these kabuliyats which 
call for remark, and help to decide the true 
nature of the arrangement. 


In the first place all the kabuliyats bind. 


the tenant to keap the trees intact; and in 
the second place they all restrain him from 
making any transfer of the jand. The last 
three add that he must not partition the 
lands. In the ordinary way a tenure-holder 
has the-right to cut down trees, and the 
right of alienation, though not an essential 
featrre of a permanent tenure, is commonly 
regarded as an invariable incident. 

Next, the three later kabuliyats speak of a 
sarasart and like the firat- they are for a 
term of years. They contain no clause to 
the effect that the rent only is tomporary: 


The most that can be said for them is that 
each in turn gives the tenant the right to 
enter into a fresh arrangement on terms to 
be fixed by the landlord. More important 
than this is the condition in the three later 
kabultyats for the landlord’s right of re-entry 
in thé event of the tenant not entering into 
a fresh arrangement. Itis true that this 
condition is not in the kabuliyat of 1250 B. 
S., but I think the learned Vakil for the 
appellant is right in asking us to look at the 
terms of the latest agreement rather than 
of the earliest. This condition cannot, I 
think, be reconciled with the defendant's 
claim for permanency and is by itself sufh- 
cient to prove that the tenure is held for a 
limited time. It seems to me impossible 
to hold in the face of sucha condition 
that the temporary character of the agree- 
ment was limited only to the amount of 
rent. On the other hand, it is pointed ont 
that the tenant has been in possession for 
a long time, and that for a period of 70 
years only four kabuliyats, for terms aggregat- 
ing 29 years, are produced. I fail to see 
that these facts alter the nature of the agree- 
ment between the parties, and it is to be 
remarked that the first kabuliyat is for an 
area less than one fourth of the area- 
mentioned in the last kabuliyat. Repeated 
renewals of an agreement do not change 
the character of an agreement, 

It is, I think, equally unsafe to draw any 
inference from the fact that the landlord has 
granted settlement again and again to the 
same man or to his successor-in-interest. Self-. 
interest may be the explanation, or friendly 
relations between landlord and tenant. 

In my opinion the decision of the learned 
Special Judge is wrong, and I would decree 
the appeal and order the entry in the Record 
of Rights to be corrected, that is to say, by 
substituting the word “non-permanent” for 
the words ‘permanent and heritable.” 

Appeals allowed, 
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PANKAJAMMAL V. SECRETARY OF STATE. 


MADRAS HIGH COURT, 

Letrers Patent Arrear No. 123 or 1915. 

November 24, 1916. 

‚Present: Justice Sir William Ayling, Kt., 
and Mr, Justice Seshagiri Aiyar. 
PANKAJAMMAL— PLAINTIFE— 

A APPELLANT 

Versus 
SECRETARY or STATE ror INDIA BY 
THE COLLECTOR or 
NORTH ARCOT AND OTHERS ~ 

DEFENDANTS AND L&Gil REPRESENTATIVES OF 

4ta DEFENDANT——-RBSPINDENTS. 

Hindu Law and Usage—Ubhayam or festival, perform- 
ance of, by female, right of-—Burden of proof, question 
of, when evidence let in on both sides—Civil Procedure 
Code (Act Vof 1908), s, 100 (a)—‘Usage having the 
force of law, meaning of ~- Private right, whether falls 
under 8.100 (a)—High Court—~Appeul, second ~Evi- 
tence-of usage, decision on. 

The right to perform an ubhayam or festival being 
a secular privilege unconnected with the right to 
honours, a female is not disqualified by reason of her 
sex from performing anubhayam in a temple. [p. 
616, col, 2.] 

It would-ordinarily be the duty of temple authori- 
ties; to receive money that may be tendered. to 

yerform a festival from whomsoever it may come. 

p. 516, col. 2 | 

The burden of proving that none but a male can 
perform an whhayam or festival i- on the person 
setting up such a special, custom. [p. 516, col. 2; p. 
517, col, 1.) <a 

In cases where evidence ‘has been let in by both 
parties to a suit, the best “course is for the Conrt 
to weigh the evidence as a whole without throwing 
the burden of proof on either party. [p. 517, col. 1. 

The expression ‘usage: having the force of law’ in 
section 100 (a), Civil Procedure Code, should ordi- 
narily be confined to the usages of the country or of 
the community, the law merchant and usages referred 
toin section ll.of Act VIII of 1865. It is doubtful 
whether questions as to private rights fall within the 
section. a 517, col, 1.] 

Where the judgment of a Court of Appeal ona 
question of custom or usage is revérsed by the High 
Court-in second appeal on a preliminary point, it 
should not take on itself to examine the evidence as 
to usage as if it were hearing a first appeal, but 
should remand the case for disposal by the lower 
Appellate Court. [p. 517, col. 1.] 


Appeal under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Srinivasa Aiyangar, dated 21st July 1915, in 
Second Appeal No. 2376 of 1914, preferred 
against the decree of the District Court, North 
Arcot, in Appeal Suit No. 850 of 1913 
(Original Suit No. 215 of 1912 on the file of 
the Court of the District Munsif, Ranipet), 


Messrs. T. R. Ramachandra Atyar and 
“|. M, Vedantam, for the Appellant, 
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Mr. V. Ramesam (Government Pleader) 
and Mr. N. S. Rangasami` Aiyarger, for the 
Respondents. Ke 
JUDGMENT.—The question in this case 
is whether the daughter of a Thatlaghari 
belonging to the Thandri family is disquali- 
fied from performing a festival in the Con- 
jeevaram temple, by reason of the fact that 
she had been married into another family. 
The marriage may give her a different, go; 
tram, but itis not right to say! that. she 
ceases to belong to the family of her father 
on that account. She and her sons would 
be the heirs to her father’s property. The 
right to perform a festival is a secular 
privilege, and has no connection with the 
right of Theerthams and other honours. The 
learned Judge in the Court below seems 
to have thought that the claim to perform 
the festival carried with it the right to 
Theerthams and to the other honours belong- 
ing to the Thathachari family. In this 
Court this portion of the judgment was not 
sought -to be supported. It was argued that 
the right to perform a festival conferred 
an office and that such an office could be 
held only by a male member of the Thatha- 
chariar’s family. There is no analogy bet- 
ween the holding of a subordinate trustee- 
ship like a .kattalat dharmakartashtp and 
the performance of.a festival. The cases 
quoted relate to the former class and have 
no bearing on the latter. On the other 
hand, it has been held in this Court that 
a female is not incompetent by reason of 
her sex from claiming the archaka right. 
Tangirala Ohiranjivi v. Raja Manikya Rao 
(1) and Rajeswari Ammal’ v. Subramania 
Archakar (2), It would ordinarily be the 
duty of the temple authorities to receive 
the money that may be tendered to perform 
a festival from whomsoever it may come. In 
Vengamuthu v. Pandaveswara Gurukal (8) it 
was held thatsuch acontribution from a danc- 
ing girl should not be rejected. Prima facie, 
therefore, the daughter of the last ubayakkar 
would be entitled to ask the temple trustees 
to receive the expenses of the festival from 
her. If it is objected to that none but 
a male could perform such.a festival, it is 
for those that set up the special custom 


(1) 25 Ind. Cas. 288; 27 M. D. 5.179. 
(2) 32 Ind. Cas. 975; 40 M: 108; 30 M, L. J. 222, 
(3) 6 M. 151; 2 Ind. Deo. (x. s.) 384, 
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to prove it. However, we do not want to 
decide this case on the ground that the 
defendants have not established their conten- 
tion, We are clearly of opinion that the 
learned Judge is wrong in holding that the 
burden was on the plaintiff. Ina case like 
this, when both sides have let in evidence, 


the best course would be to weigh the evi- . 


dence as a whole without throwing the 
‘burden of proof on either party. In this 
view we must reverse the decree of the 
learned Judge of this Court and of ‘the 
District Jndge and remand the appeal to 
him for disposal on the merits. 

' Before we send the case down it is desirable 
to advert to the extreme contention that was 
put forward inthis Court that in all cases, 
where evidence as to custom has been let in, 
we are bound to weigh such évidenceand decide 
for ourselves upon the materials, “Mr, 
Ramachandra Aiyar, who came in at a later 
stage of the case, conceded that this con- 
tention 18 not supported by authority. The 
learned Vakil argued that the question 
whether on the facts as found, the Courts 
below were justified in saying that a cus- 
tom has not been proved is a point on which 
the High Court is entitled to draw its own 
inference. ‘To the proposition thus advanced, 
we see no objection. But we must point 
out that the yalue to be attached to the 
evidence let im, its reliability and in a 
measure its relevancy areall matters for the 
Court below and that the High Court would 
not be justified in weighing the evidence 
as if it were sitting to hear a first appeal. 

It is open to doubt whether the expres- 
sion ‘a usage having the force of law’ in 
section 100 (a) should not be confined to 
the usages of the country or of the com- 
munity .as suggested by Petheram, ©. J., in 
Nivath Singh v. Bhikki Singh (4). Customs 
like presumption, the law merchant and 
usages like those referred to in section 11 of 
Act VIII of 1865 seem to have been in 
the contemplation of the Legislature. It 
seems doubtful whether a private right like 
the one we are considering falls within 
section 100, clause (a). However that may 
be, we feel no doubt that the High Court 
should not be called upon to examine ‘the 
oral and documentary evidence relating to a 
private custom as if it were hearing a first 

(4) 7 A. 649 at p. 653; A. W. N. (1885) 161; 4 Ind. 
(x. 8.) 830, 
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appeal. For the reasons already given, we 
allow the second appeal and remand it for 
disposal on the merits. The costs will abide 
the result, a 

l Appeal qljawed; Case remanded, 


ER! 


IN, R. P, 


PATNA HIGH COURT.. 
AppaaL FROM ORIGINAL ORDER No, 305 
` or 1916. 
April 26, 1917. 
Present:—Mr, Justice Sharfuddin and 
Mr. Justice Roe, ; 
MAHAMAYA PRASAD SINGH AND OTHERS 
— JUDGMENT-DEBTORS—-APPELLANTS 
versus 


`` Musammat SUKHDIYA KUAR—DeEcrer- 


HOLDER — RESPONDENT. 

Execution—Decision on preliminary pointAppeal, 
whether Ues—Practice of Calcutta High Court, whether 
to be followed by Patna High Court. 

Where a judgment-debtor objected to execution on 
the grounds, first, that the decree was not capable 
of execution and, secondly, that there was nothing 
due under it, and the Court decided the first ground 
of objection against him: 

Held, that no appeal lay against that decision 
beforé the second issue was gone into. [p, 518, col. 2. | 


Kamini Debi v. Promotha Nath, 27 Ind, Cas. 817; 
19 C. W. N. 755; 206. L. J. 476 and Chanmalswami 
Rudraswami v. Gangadharappa Baslingappa, 26 Ind. 
Ons, 8835; 39 B. 389; 16 Bom, L, R. 954, fok 
lowed, 

Where there is a general practice sanctioned by 
concurrent decisions in Calcutta the Patna High 
Court will not depart from it, [p. 518, col, 1.] 

Appeal against the decision of the 
Subordinate Judge, Darbhanga, dated the 
5th December 1916, 


Sir Ali Imam and Mr. Murari Prasad, 


for the Appellants. 


Messrs, Fakhruddin, Khurshaid Husnain 


and Jagannath Prasad, for the Respondent, 


JUDGMENT.—A preliminary objestion 
is taken in this case that no appeal lies. 
The facts briefly are that the learned Sub- 
ordinate Judge had before him two questions 
to eonsider—(1) Was the decree which he 
was asked to execute capable of execution? 
and (2) Was there anything due under it? 
The learned Subordinate Judge has decided 
the first issue against the judgment-debtor. 
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‘The judgment-debtor, therefore, wishes to 
appeal to this Court before the second 
‘Issue is gone into. Whatever may be 
the rights of the matter in controversy 
it is quite certain that there has been 4 steady 
cursus curte in Calentta that no appeal 
hes in such a case. Various authorities 
have been cited at length in the case of 
Kamini Debi v. Promotha Nath (1). The 
Same view was taken ‘tn the Full Pench case 
Chanmalswami Rudraswami v. Gangadharappa 
Baskingappa (2). l 

It has constantly been said here that 
where there isa general practice sanctified 
by concurrent decisions in Caleutta we 
will not depart from it in Patna. The 
appeal is, therefore, dismissed with costs. 
Hearing fee three gold mohurs, 
“Let the record be sent back at once. 


Appeal dismissed. 
(1) 27 Ind. Cas. 317; 19 C. W. N. 753; 20 0. L.J. 
47 es 


fate i = 
(2) 26 Ind. Cas. 885; 39 B. 339; 16 Bom. L, R. 954, 


` 


7 MADRAS HIGH COURT, 
APPEAL AGAINST Orper No. 104 or 1915. 
Ostober 15, 1916. 
: Present:—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
KOVVIDI SATTIRAJU— DEFENDANT 
No, 2— APPELLANT 
, versus 
PATAMSETTI VENKATASWAMI AND 
_ OTRERS—-PLAINTIFF AND Derenpant No. 1 
AND SUPPLEMENTAL Responpext—~ 


RESPONDENTS. 

Hindu Law-—-Adoption by minor widow, validity of 
Ratification of imperfect adoption, legality of— 
Majority Act (IX of 1875), s. 2. 

The age of. capacity of a person, whether male or 
female, to make a valid adoption under Hindu Law 
commences at the age of 16, that is, on the com- 
-pletion of the 15th year. [p. 520, col, 1.] 

. -À widow, therefore, has not the legal discretion to 
, adopt .a proper boy to her husband before she 
_finishes the J5th year of her age, [p. 520, col. 2.] 
>- Itis only the widow’s discretion exercised after 
` she ‘attains majority and is thus capable of legal 

discretion in civil matters that can validate the 

adoption made by her to her husband, The discre- 
. tion cannot be replaced, when she is Jess than 15, 
*by her ‘guardian’s intelligent and disinterested 
advice. - [p. 520, col. 2.) 


i 


Ranganayakamma v. Alwar Betti, 13 M, 214; 4 Ind. 
Dec. (N. 8.) 86}, not approved. 

Where a widow is directed by her husband to 
adopt a particular boy and she has no discretion 
in the matter, her adoption of thab boy, even when 
she is under 15 years of age, is valid. [p. 521, col. 1.) 


An imperfect adoption by a minor widow cannot 
be ratified by her after her attainment of majority. 
[p. 524, col. 1.] 

Per Oldfield, J.—The ratification of an adoption 
should not be interpreted loosely as covering 
estoppel, which debars the party from denying, or 
conduct, which would establish against him sa 
consent when the adoption was made. The only 
doctrine that is akin to itin its relation to adoption 
is the definition of ratification given by Lord Watson 
in Stewart v. Kennedy, (1890) 15 A. ©. 75, as the 
‘confirmation of an imperfect obligation by the 
party who was not legally bound by it,’ [p. 528, col. 2; 
p. 524, col. 2; p. 525, col. J. ] 

Appeal against the order of the Court of 
the Subordinate Judge, Cocanada, dated the 
3lst December 1914, in Appeal Suit No. 119 
of 1914, preferred against that of the District 
Munsif, Cocanada, in Original Suit No, 
624 of 1912. 

Mr. B, Narasimha Rau, for the Appel- 
lant. 

Mr. 9. K. Parthasaradhy Atyangar for Mr. 


F. Ramesam, for the Respondents, 
JUDGMENT, 


`” Sapasiva Aryan, J.—The 2nd defendant is the 


appellant in this case. The plaintiff brought 
the snitfor possession of the plaint lands 
as lessee from the lst defendant who, the 
plaintiff alleges, was the adopted son of one 
Subbarayadu who died in 1907, having by 
his registered Will, executed shortly before 
his death, given authority to his widow, 
Viyyammal, about 11 years old at that time, 
to make an adoption, if, and when, she 
chooses. The lst defendant is still a minor 
and the lease relied upon by the plaintiff 
was by his alleged adoptive mother’s father 
acting as guardian of the lst defendant and 
is dated July 1912. Viyyammal attained 
majority in February 1914, about 12 years 
after this suit was brought. The lst defend- 
ant’s adoption is said to have taken place in 
May 1907 very soon after her husband’s 
death. One of the defences raised in the case © 
is that the ist defendant was not validly 
adopted to Subbarayadu by Viyyammal and 
that, therefore, the plaintiff cannot maintain 
the suit as the lst defendant’s lessee. The 
District Munsif held that the let defendant’s 
adoption was inyalid and dismissed the suit, 
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I think ‘it convenient to consider at this stage 
some of: the important precedents on this 
point. (a) In Mondakint Dasi v. Adinath Dey 
(1) it was held that an adoption by a widow 
who-was a minor atthe time (that is, who 
had: not „attained her 18th year according to 
the Indian Majority Act) would be valid, 
provided the widow had attained sufficient 
maturity of understanding to comprehend 
the nature of the act, especially if her hus- 
band had indicated the boy to be adopted and 
left her no discretion in the matter of lst 
defendant’s adoption, and it is found by 
both Courts that (Viyyammal was only 
about 11 years old) she had not attained 
sufficient maturity of understanding to ex- 
ercise a proper discretion as to the boy to 
be adopted. Hence the adoption was invalid if 
her discretion was a sine qua non. (b) In 
Ranganayakimma v. Alwar Betti (2°, it was 
held that a’ 13 years’:old widow had not 
sufficient discretion of her own to 
choose a proper boy for adoption, but that 
the .“intelligent and disinterested guidance 
of her legal guardian seeking bona fide 
to provide for a spiritual necessity with 
due regard to her interest, so far as it is 
compatible with such necessity,” can take 
the place of her’ own discretion. “There 
must, however, be cogent evidence of such 
intelligent and disinterested guidance.” 
These observations were, however, obiter dicta, 
as the adoption in that case was set HsSide on 
the ground that the consent of the widow of 
13 years-of age was obtained by coercion and 
she repudiated the adoption in the suit. (e) 
In Jumoona Dassya vy. Bamasoondari Dassya 
(3) it was held that a youth of 15 or lò had 
attained years of discretion according to 
Hindu Law and is capable of giving permis- 
sion to his widow to adopt though, not having 
attained the age of 18 years, he was a minor 
for most other purposes. (d) in Sri Rajah 
Venkata Narasimha. Appa Row v. Sri Rajah 
Rangayya Appa Row (4) this Court (Davies 
and Benson, JJ.) held that an adoption made 
by a major widow under coercion is only void- 
able by her and can be ratified by her; but 
when that case went up on appeal to the 


(1) 18 C. 69; 9 Ind. Dec. (N. s.) 47. 

(2) 18 M. 214; 4 Ind. Dec. (N. s.) 861. 

(3) 1 C. 289; 25 W. R. 285; 3 I. A. 72; 3 Sar. P. C. 
J. 602; 8 Sath. (P. 0.) J. 222; 1 Ind. Dec. (x s.* 18%. 

(4) 29 M. 437; 16 M, L. J. 178. 


‘adoption was set aside on 


Privy Council [Venkata Narasimha Appa 
Row v. Parthasarathy Appa Row (5)], the 
some other 
ground (namely, that the power given by the 
husband to the two widows jointly had 
lapsed by the death of one of them) and their 
Lordships had not to consider the question 
whether an adoption made under coercion 
can be ratified by a major widow. (e) 
In Amrito Lal Dutt v. Surnomoye Dasi (6) 
their Lordships of the Privy Council 
state that a husband could not give 
power ‘to anybody except his widow to 
make an adoption. Ishall quote the follow- 
ing passages from that judgment:— That no 
one can adopt a son to a dead man except his 
widow is such a rudimentary principle of 
Hindu Law, and one so constantly occurring 
in ordinary life, that it is dificult to suppose 
any educated man to be ignorant of it. That 
the widow’s choice of a boy may be restricted 
in various ways, ‘atid among them by requiring 
the consent of persons named by the husband, 
is also familiar law.” The learned District 
Maunsif found asa fact in this case (a) that 
Viyyammal exercised no discretion in the 
matter of the adoption and (at her age at the 
tima) wes not capable of exercising any dis- 
cretion; (b) that her father who acted as 
her guardian did not give disinterested advice 
to her in the matter of the adoption; (c) that 
the authority to adopt given by the husband 
required as a stne qua non the exercise of her 
own discretion, that is, the power to adopt was 
so restricted by the husband that it could be 
exercised only according to her own discretion 
and that even if the substitution of,the 
guardian’s disinterested advice allowed by 
Ranganayakamma v. Alwar Sette (2) could 
be applied, there was no such disinterested 
advice given in this case, the advise (if any 
was given) having been very much interested, 

On appeal, the learned Subordinate Judge 
“quite” agreed with the District Munsif that 
Viyyammal was notat the time of the alleged 
adoption of anage which rendered her capable 
of exercising her own discretion in the matter 
of the adoption and that the advice of her 
legal guardian was not at all disinterested. 


(5) 23 Ind, Cas. 166; 37 M. 199; (1914) M. W, N. 
299; 12 A. L. J. 315; 16 Bom. L. È. 328; 18 0. W. N, 
554; 26 M. L. J. 41l; 15 M. L, T. 285; 41 L A. 5i 


P. CJ). 

' (6) 27 C. 996; 27 I. A. 128; 4 C. W. N. 549; 2 Bom. 
L. R. 446; 7 Sar. P. C, J. 633 14 Ind. Dec, (x, s.f 
G52. 
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He did not deal with sufficient clearness with 
the question whether the power given to her 
by her husband did not require as a sine qua 
non the exercise of her own discretion. He 
found that Viyyammal’s father did not give her 
an opportunity to exercise her own discretion 
in the matter and did not even consult 
her about the desirability of adopting a 
boy. Buthe remanded the suit to the 
District Munsif in order that, as she was, 
on the date of the Subordinate Judge's 
judgment, nearly 19 years old and was in 
a position to state whether she would 
‘ratify the act that was done when she 
was 1l years old, she might be asked 
whether she ratified the act of adoption 
and that then the suit might be decided. 
Against this remand order, the present 
appeal has been filed by the contesting 
defendants. Several interesting ques- 
tions of Hindu Law were discussed during 
the course of the arguments in this case, 
and I shall shortly state my views there- 
on, though I believe that for the deci» 
sion of this case, if is unnecessary to 
express & final opinion upon most of these 
questions. 


- The Indian Majority Actfixing ITE years 
aS the age of majority saya in 
section 2: ‘Nothing herein contained shall 
affect the capacity of any person to act in the 
following matters:—(c) marriage, dower, 
divorce and adoption:” We have, therefore, 
to turn to the Hindu Law as to the age 
of capacity of a person to make a valid 
adoption. The age of majority for both 
males and females according to Hindu 
Law, in my opinion, commences at the age 
of 16 (Praptetu Shodase Varshe), that is, 
on the completion of the fifteenth year. 
[See Methoormohun Roy v. Scorendro Narain 
Deb (7) and also Madhusudhan Manji v. Debt 
' Govinda Newgee (2). ] Though the parents 
can give a girl in marriage before she 
completes her fifteenth year, the real and final 
-marriage in the days of the old Hindu 
Law took place when both bride and 
bridegroom were majors over 15 years 
of age. Even when the damsel becomes 
“marriageable”, that is has attained her 15th 
year, she is recommended in Chapter 9, 


AT) 1 C. 108; 24-W. R. 464; 1 Ind. Deo, (x. s.) 71. 
* (8) 1 BL, R, 49 (F, B.) 10 W. R, (F. B.) 36, 


Sloka 90 of Manu, to wait three ` years. 
before she chsoses for herself; even that 
is only a moral precept as is shown by the 
next Sloka -91, which says that she does 
not commit any offence if she chooses her 
bridegroom after she attains her marriage- 
able age. The gloss of “eight years” in 
Sloka 88 of Manu is that of the ingenious 
commentator and is not in the text. (See 
also Sloka 93, which says that the father’s 
dominion ceases when the damsel is of 
full marriageable age.) In the Privy 
Council case of Jumoona Dassya v. Bama- 
soondart Dassya (3), also, it is said that 
a male youth of the age of 15, of “the 
full age of adolescence’, is regarded as 
having attained the age of discretion 
according to Hindu Law and capable of 


adopting. I do not think that Mr. 
Justice Mitter in Rajendro Narain 
Tiahoree v, Sooroda Soonduree Dabee (9) 


intended to state that even before 15, a 
male Hindu could adopt, and if he meant 
it, I respectfully dissent from that apinion. 
I am also clear that, according to Hindu 
Law, a lwidow has not got the legal 
discretion to adopt a proper boy to her 
husband before she finishes the 15th year 
of her age. The obiter dictum also in 
Ranganayakamma v. Alwar Setti (2) is that 
a widow of 13 years was not possessed of 
sach discretion. There is nothing in that 
judgment to indicate that she is capable 
of exercising such diseretion before she 
completes her 15th year. The Privy 
Council having held in Amrito Lal Dutt 
yv. Surnomoye Dasi (6) that the only 
person who could make an” adoption to 
her husband is the widow, I am inclined 
to hold that the obiter dictum in Ranganaya- 
kamma v. Alwar Sekti (2), that her 
discretion conld be replaced (when she 
is less than 15) by her guardian’s in- 
telligent and disinterested advice, -cannot 
be supported. Apart from the decision 
of the Privy Council also, T am olear on 
the Hindu Law that it isonly the widow's 
discretion exercised after she attains 
majority and is thus capable of legal 
discretion in civil matters that can validate 
the adoption made by her to her husband. 
I am further of opinion that the dictum in 


(9) 15 W. R, 548, 
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Sri Rajah Venkata Narasimha Appa Row 
v. Sri Rajah Rangayya Appa Row (4) (the 
decision in which as I said was reversed 
by the Privy Council on another point) 
that an adoption under coercion may be 
ratified just as a contract under coercion 
can be ratified is not, with the greatest 
respect, sustainabie as the act of adoption 
ig not an act in the nature of a contract 
and the validity of an act changing the 
status of a person cannot be made to remain 
in suspense at the option of the acters 
in the transaction, The question of coer- 
cion and voidability again does not arise 
in the present case. It is not alleged 
that the adoption of Viyyammal was brought 
about through coercion and henceis voidable, 
but the -contention is that she was in- 
competent to give a valid legal consent to 
fake a boy in adoption and to accept the 
gift made of a boy in adoption to her 
husband having then not attained the 
legal age of discretion according to the 
Hindu Law. The analogy applicable (if 
analogy from the law of contract is at 
all legitimate) is rather that of a 
contract made by a minor than that 
of a contract made by a major under 
coercion. 

Even assuming for the sake of argument 
(a) that Viyyammal’s guardian’s advice, 
if disinterestedly given, could supply the 
place of her own consent and discretion, 
(b) that the Hindu Law does not require 
her to have. passed her 15th year before 
she could make a valid adoption, I must 
hold, on the finding that she was not 
asked her consent at all and that her 


guardian’s advice was not disinterested, 
that the adoption was wholly invalid 
and could not be ratified. I am also 


clear that if her consent was an indis- 
pensable requirement under her husband’s 
Will, her guardian’s advice cannot be sub- 
stituted for it. Where the widow was 
directed to adopt a particular boy by her 
husband and she had no discretion at all 
in the matter, then it may be that she 
might have validly adopted that particular 
boy even though she was less than 15. 
(See Mondakini Dasi v. Adinath Dey (1). 
“Before concluding, I should like to fortify 
myself with the opinions of the two text writers 
(whom I consider as the best Sanskritists 
among English knowing Hindy Lawyers) on 


the questions of minority and theage of compet- 
ence to adopt. Jogendra “Chunder Ghose 
says in his book on Hindu Law at page 851: 
“There is a divergence among Bengal and 
Benares writers about the age of majority 
under Hindu Law. The former says that it 
is the beginning and the latter that itis the 
end ofthe 16th year. The text of Angira 
shows that the Bengal writers are right.” 
And then he quotes at page 855 texts of 
Angira, Manu, Vishnu, Sankha, Lakhita, 
Narada and Brahaspati, which, read as a 
whole, clearly establish that till the end of 
the 15th year (Una Shodesa) a person is a 
bala and then become a major on entering the 
16th year, At page 584 the learned author 
says:— The Privy Council have held that a 
minor of the age of 15 or 16 can give a valid 
permission to his wife to adopt. Mr. Mayne 
has interpreted the judgment of Mr. Justice 
Mitter on this matter to hold that a boy 
between the years of 10 and 16 can adopt. 
But the act of taking in adoption is not only 
a religious act but a legal transaction 
(yyavahara) and one who has not attained 
the 16th year is incapable of validly entering 
into such a transaction under the Hindu Law. 
(See Narada, XIII, 32 to 36).” I shall now 
quote a few passages on the Hindu Law of 
adoption, Tagore Law Lectures, 1885, by 
Golap Chandra Sarkar Sastry, M.A. B. L. 
At page 207 et seq. that learned author says:— 
“ An important question arises whether there 
ig any limit-as to the minimum age under 
which a person should not be permitted to 
adopt. The questionis beset with consider- 
able difficulty in consequence of there being 
no express rule of Hindu Law on the matter; 
and the solution of it must, therefore, depend 
upon general principles of Jaw and analo- 
gies.” “It is worthy of remark here that as 


adoption imitates nature, the relative age of 


the adoptor and the adoptee should be such 
that the one may be looked upon as the son 
of the other. Accordingly it was required 
by Roman Law that the adoptor should be 
older than the person adopted by full puberty, 
that is, 18 years. The same thing appears 
to be implied by Saunaka’s text, which says 
that the boy adopted should bear the refec- 
tion of a son, though it kas been explained by 
Nanda Pandita in quite a different way. He 
says that the boy should be one who is eap- 
able of being begotten on his natural mothef 
by the adoptive father, This explanation 
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ig, no doubt, given for a different purpose but 
it has also an important bearing on this 
question. Judged by this test an adoption by 
a minor appears most unreasonable.” ‘The 
boy adopted is entitled to become an heir 
not only of the adoptor but also of his rela- 
tions and to become his co-parsener under 
- the Mitakshara school. Therefore, the same 
reasons that require majority of a man for 
his competency.to bequeath his property by 
a Will, apply with greater force to an adoption; 
for both are acts requiring judgment and 
reflection.” “The religious duty of adoption 
attaches.to a married man failing to get male 
issue. And regard being had to the provi- 
sions of the Codes, relating to the religious 
duties in the successive stages of life, there 
cannot be any doubt that a man cannot con- 
tract a marriage during his minority without 
a breach of religious duties. He is to com- 
mence the study of the sacred literature at 
the 8th year (Mann II, 36), to prosecute his 
atudies for a period at the lowest of 12 or 9 
years (Manu III, 1) and after the studentship 
ig over, he is to become a householder by 
marrying.a damsel before her puberty. He 
may, onthe lowest calculation, geta son at 
the age of 20, and failing to get one, may 
adopt. It follows, therefore, that religious 
considerations can by no means be put forward 
for supporting an adoption by a minor.” 
“There is nothing to befound in the Shastras 
contemplating marriage by a man in his 
minority. The Hindu Law does nowhere 
provide guardianship of a male for the‘purpose 
of his marriage. On the other hand, its 
provisions on the subject show that a man is 
to choose his own wife and to maintain and 
protect her himself. A perusal of the pres- 
oribed ceremonial law cf marriage cannot 
leave any doubt on the mind that the bride- 
groom passing through the rites must be a 
grown-up man of mature understand- 
ing. Manu ordains ‘a man aged 80 years 
may marry a girl of 12 years; ora man of 
24 years a damsel of 8; but if he finishes 
his studentship earlier, Jet. him marry 
earlier. Whatever interpretation you may 
put upon this passage, it shows beyond the 
shadow of a doubt that the marriage of men 
during minority cannot he justified on reli. 
„gious grounds. Far less can an adoption by 
a minor be ‘supported by religious considera- 
tions,’ At page 249 in the same work it is 


said: “ An act of adoption by a widow, which 
she is not legally bound to perform, which is 
not conducive to her spiritual welfare” (as 
“a widow may attain to heaven by practising 
religious austerities though destitute of male 
issue”) but which is highly detrimental to 
her temporal interests by causing divestment 
of her estate, must, inorder to be legally 
binding on her, be shown to be done by her 
as a perfectly free agent." “When an 
adoption by a young widow is set up against 
her, the Court will expect clear evidence that 
at the time she adopted, she was fully inform- 
ed of those rights and of the effect of the act 
of adoption upon them.” “Regard being 
had to the above principles, if appears to be 
clear that an adoption by an infant widow, if 
not ab initio void, is voidable in law.” “To 
hold that an adoption. in which an infant 
widow is caused to take a part mechanically 
is valid in law, would be legalizing a pious 
fraud; for it must virtually be the act of those 
under whose custody the infant widow may 
be placed, and who abuse the authority they 
possess over the widow by making her to 
adopt when she is incapable of understanding 
the effects of the act on her own rights, ap- 
prehending that she may refuse to do so, after 
attaining majcrity, being influenced more by 
her personal interests than by the pious duty 
of adopting a son to her deceased husband. A 
Bombay Sastri gave his opinion that a widow 
while under puberty cannot adopt. (See Steele’s 
Law and Customs, page 48.) The reason for 
the rule may be that she is incompetent to 
bring forth a son then, an adoption by 
a woman being supposed to be analogous to 
the production of a son”, Then the author 
refers to the absurdity of the idea of a girl 
having a fictional son when she is naturally 
incapable of having a real son. Though I 
have quoted at length these two writers to 
support my views as against the views in 
Ranganayakamma v. Alwar Setti (2), Rajendro 
Narain Lahoree v. Saroda Soonduree Dabee (9) 
and Sr: Rajah Venkata Narasimha Appa Row 
v. Sri Rajah Rangayya Appa Row (4), I think, 
on the facts found in this case by both the 
lower Courts, that there is no valid adop- 
tion even if the dicta found in these cases 
are accepted in their entirety. I would, there- 
fore, allow the appeal and restore the decree 


, of the District Munsif with costs here and in 
-the lower Appellate Court, 
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OLDFIELD, J.—I agree with the: conelusions 
reached in my learned brother’s judgment, 
which I bave had the advantage of reading, 
Butl prefer to rest my decision on narrower 
grounds, 

Plaintiff sued 2nd to’ 8th defendants for 
possession of certain properties,’ alleging 
that he held them on lease granted by the 
guardian of Ist defendant, alleged adopted 
sonof one Subbarayudu. Second to eighth de- 
fendants, who claim under Subbarayndn, now 


deceased, denied that lst defendant had been © 


‘validly adopted. The adoption is said to 
have been made by Viyyammal, widow of 
Subbarayudu, in pursuance of a permission to 
adopt contaired in his Will. First defendant 
is Viyyamma’s brother. The first question is 
whether Ist . defendant had been validly 
adopted, as he alleges, in 1907 before the 
plaintiff’s lease in 1912. 


In1907 Viyyammal was aged between eleven 
and twelve and I respectfully adopt my learn- 
ed brother’s reasons for holding that for the 
purpose of adoption she was still a minor. 
No clear authority having been shown for the 
view that with reference to any special period 
of minority she had attained competency to 
adopt at the time in question, the decisions in 
Mondakini Dasi v, Adinath Dey (1) and 
Ranganayakamma v, Alwar Setti (2) are 
relevant. No doubt in each a decision as 
to the circumstances in which a minor 
widow could adopt was unnecessary since 
in the one the boy to be adopted was 
specified in the Will containing the authority 
to adopt and in the other the adoption was 
held to bave been procured by coercion. 
„But in the absence of any more recent or 
direct authority, the eonclusion based on 
these two cases must be that “sufficient 
maturity of understanding to-enable the 
widow to comprehend the nature of her act” 
is necessary, and further that, as this Court 
held in the second, there must be “cogent 
evidence of her having acted under the in- 
telligent and disinterested guidance of her 
legal guardian seeking bona. fide to provide 
for a spiritual necessity with due regard for 
her interest so far as it is compatible with 
such necessity.” I agree with my learned 
brother that in the present case the lower 
Court’s findings of fact entail that the adop- 
tion in 1907 was inyalid. 

There is more room for controversy in 


connection with the remainder of ita judg- 
ment, in which it remanded the case in 
order that Viyyammal might be impleaded and 
a re-trial might be held with reference to 
the possibility of her having validated or 
being able and willing to validate the 
adoption with effect from a date prior 
to plaintiff's lease. This remand will plainly 
be useless, if no such validation is legally 
possible. We have had Viyyamma made 
a party to the appeal, and she supported the 
contentions of plaintiff and Ist defendant. 
The question is one of some difficulty, 
regarding which there is very little authority: 
and the value of that authority is impaired 
by the fact that in some cases the term 
“ratification” is used loosely, apparently as 
equivalent to ‘conduct which would amount 
to evidence that a valid adoption had been 
made, or to an estoppel against the denial 
of one, Again we clearly have no -concern 
with such interpretations of the term as 
that by Lord Macnaghten in Stewart v. 
Kennedy (10), where its use in a private letter 
was in question; or with cases of acceptance 
by one person of the acts of another, as for > 
instance of an agent or guardian. What 
pluintiff requires is judicial recognition or 
ratification or some doctrine akin to it, as 
applicable to the ease before us; such A 
doctrine infact as is implied in the defini- 
tion (f ratification given by Lord Watson 
in the case just referred to; to quote 
the relevant portion of it, “the confirmation 
of an imperfect obligation by the party, who 
was not legally bound by it.” I refer toa 
doctrine akin to ratification, because the 
accuracy of the description of an adoption 
as an obligation cannot be assumed. It ia 
further material with reference to Indian 
Law that this definition is applicable to no 
power ordinarily exercisable by a minor, 


because a minor can incur no sort of obliga. 


tion during minority, his contractual acts 


being void ab initio. Mohori Bibee v. Dharmodas 


Ghose (11) and Navakot? Narayana Chetty v. 
Loyalinga Chetty (12). 


The case of an adoption by a minor widow 
is sut generis. The decisions in Mondakinz 


no (1890) 15 A. 0. 76. 

(11) 30 0. 539; 30 I. A. 114; 7 C. W. N. 441; 5 Bom. 
L. R. 421; 8 Sar. P. C, J. 374 (P. C.). 

' (12) 4 Ind. Cas. 383; 88 M, 312; 19 M. L. J. 752% % 
M. L, T. 283, 
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Dasi v. Adinath Dey (1) and Ranganaya- 
kamma v. Alwar Setti (2), already re- 
ferred to, and that in Amrito Lal Dutt 
y. Surnomoye Dasi (6) show that not- 
withstanding her minority, the legal ast 
ean and must be performed by her, not by 
her guardian on her behalf. This is borne 
outin the present case by the terms of the 
authority under which the widow professed 
to act, which empowered her, not only to 
choose the boy to be adopted, but also to 
decide whether there should be an adoption 
at-all. Does the right of independent action, 
conceded tothe minor in this matter, place 
her act on the same footing as that of an 
adult with reference to ratification or any 
similar doctrine? It seems to me that it 
cannot do so, where, as here, the defect in the 
original act, which has to be repaired, 
consists in the failure to obtain the guardian’s 
disinterested advice. For though the grounds 
on which such advice was insisted on by this 
Court in Ranganayakamma v. Alwar Setti 
(2) are not stated, that case to my mind 
lays down a condition precedent, which must 
be fulfilled before the act of the minor, a 
generally incapacitated person, can have any 
degree of validity, and does not, like” the 
eases dealing with adult purdanashin 
ladies, merely lay down a rule of evidence, 
If ‘the minor widow’s act is ab initio totally 
inyahd for want of independent advice, it 
saunot be validated later by anything of 
the nature of ratification, 


“The foregoing assumes that an adult 
widow can validate an adoption originally 
imperfect by subsequent conduct, That 
position also, however, is in my opinion 
unsustainable. It is supported by one 
authority only [Sri Rajah Venkata Narasimha 
Appa Row v. Sri Rajah: Rangayya Appa 
‘Row {4)]. It ia material that no one’s 
interest was prejudicially affected in that 
case by the subsequent ratification in con- 
‘sequence of anything which happened before 
‘it, and that the lady, who made the 
adoption, was dead when the litigation 
began. And accordingly when the Court 
had found that during the years, for 
which she lived after the ceremony she 
fully agreed’ to the adoption and was 
anxious to establish it, if would naturally 
strive to uphold it. It did so very shortly 
on the grounds that Hindu Law. did uot 


treat an adoption as void on account of 
coercion, the objection under consideration, 
and that under the Law of Contrast, it 
would be only voidable. This conclusion 
was reashed without reference to the 
decisions to be cited infra and it was 
not disputed when the case went on 
appeal to the Privy Council, the judgment 
there proceeding on other grounds. 

The decisions in question were given 
in Bombay; and no doubt they deal 
directly with the ratification of an imperfect 
adoption, not by the widow who made it 
but by the person, in whom the inheritance 
had vested and whose consent, -to an 
adoption has been held essential to its 
validity in that Presidency. They do not, 
however, turn on any merely logal .concep- 
tion of the effect of an adoption, in so 
far as they are relevant for the present 
purpose; thatis, in so far as they deal 
with the possibility of validation by sub- 
sequent acts or conduct. That possibility-is no 
doubt recognised in Payapa Akkapa Patel v. 
Appanna (13), where subsequent ratifice- 
tion by conduct or acquiescence on the part 
of the person] in whom the estate was 
vested by inheritance is referred to, as 
one condition of the validity of an adop- 
tion and as an alternative to his contem- 
poraneous consent. But it must be added 
with all respect that the reference to 
ratification was merely obiter, since none 
was rélied on in the case before the 
Court, and that it is hardly reconosilable 
with the marked insistence on the contem- 
poraneous character “of the consent to be 
required in the portion of the judgment in 
which consent is dealt with. Itis significant 
that of the cases relied on by Ranade, d., 
ag authorising ratification, three were 
evidently cases of estoppel and the fourth, 
Rajendro Nath Holdar v. Jogendro Nath 
Banerjee (14), was decided mainly, with 
reference to the conclusion, based znter alia 
on the conduct of members of the family, 
that the Will containing the authority to 
adopt was genuine; and ib is, therefore, 
possible that the learned Judge referred 
loosely to ratification as covering estoppels, 
which debarred the party from denying, 


(13) 28 B. 827; 12 Ind. Dec, (N. s.) 217. 
(14) 14 M. I. A. 67; 7 B.L.R. 216; 15 W.R. (P:C.) 41; 
2 Suth, P. O, J, 422; 2 Sar. P, C. J. 666; 20 E, R. 7101. 
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or conduct, which would establish against 
him, a consent when the adoption was 
made. This interpretation of tbe judg- 
mentis supported by the absence of any 
attempt to reconcile the portion of it 
relating to ratification with the previous 
Full Bench decision, Vasudeo Vishnu Manohar 
v. Ramchandra Vinayak Modak (15), in 
which Ranade, J., had concurred, though 
on grounds’ of his own. His colleagues 
held. that .in the words of Farrav, C. J.: 
“The. adoption in question must have been 
either’ valid or invalid at the time it took 
place ‘and. its validity could not depend 
on the subsequent action of one-of the 
persons, in whom the estate had vested 
and who: was. alleged to have consented 
later.” - As. Fulton, J., observed, there was 
at that, date no authority for holding that 
subsequent assent could validate an adop- 
tion, which was not valid when made, 
I am not able inthe circumstances already 
stated to accept: the later Madras decision 
above ‘referred tc, as conclusive. in favour 
of an. application of the doctrine of ra- 
tification, which appears to be objectionable 
ou its merits. I, therefore, concur with my 
learned brother in deciding against it, 

The result is that the appeal is allowed 
with costs here and in the lower Appellate 
Court and. the decree of the. -District 
Munaif restored. 


Appeal allowed; Suit dismissed. 
(15) 22 B. 651; 11 Ind. Dec, (N. 8.) 949. 





A 


PATNA HIGH COURT. 
Seconp Civit Aeppea No, 1016 or 1916. 
April 4, 1917, 
Present: — Mr. Justice Chapman and 
Mr, Justice Jwala Prasad. 
SUBALAL SINGH AND oTueRS—PLAINTIFES 
—APPELLANTS 


versus 
RAMESHWAR SINGH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r, 1—Morigage-decree against father— Execution — Sale 
Redemption, suit for, by son not in existence at Gate of 
decree, maintainability of— Right of son not made party 
lo swit, 

Ason, who was not burn at the date of a mortgage. 
decree and sale, cannot bring a suit for redemption 
of the mortgage; nor can a son succeed in a redemp- 
tion suit after sale on the sole ground that he was 
not impleaded as a party in the morlgage suit 


CASES. 


625 


against his father, even though the mortgagee had 
notice of his existence, unless it is proved that he 
was intentionally omitted from the mortgage suit in 
order to defeat his right to redeem. [p. 625, col. 2.] 
Ranjit Prasad Tewari v. Ramjatan Pandey, 37 Ind, 
Cas. 833; (1917) Pat. 113; 1,P. L. W. 197, followed. 


Second appeal from the desision of the Dis- 
trict Judge, Darbhanga, dated the 14th July 
1916. 

FAOTS appear from the judgment. 

Mr. Sarosht Charan Mitra, for the Appellants 
relied upon section 85, Transfer of Property 
Act, and Order XXXIV, rule J, new Civil 
Procedure Code. 

Mr. Pugh (with him Mr. Murari Prasad), for 
the Respondents, cited Ranjit Prasad Tewari 
y. Ramjatan Pandey (1). 

JUDGMENT. 

CHAPMAN, J.—In this. case three junior 
members ofa joint Mitakshara family sought 
to redeem a mortgage. In the suit which 
had been brought upon that mortgage their 
fathers had been made parties and the 
litigation had ended in the sale of the mort- 
gaged property. 

Of the three plaintiffs it has been found 
that plaintif No. 3 was not born at the 
time of the decree and sale. In respect of 
the plaintiff No. 1 it has been found that 
the mortgagee had no notice of his existence. 
These two cases, therefore, both upon the 
authorities and upon the law failed and there 
can be no doubt whatever tat the suit was 
rightly dismissed. 

With ‘regard to plaintiff No. 2 the finding 
is that he was a party in another mort- 
gage suit which was tried along with the 
mortgage suit which ended in this sale and 
that he actually prosecuted the defence and 
looked after both cases. No room, therefore, 
ig, left for any possible finding that this 
plaintiff No. 2 was intentionally omitted 
from the mortgage suit in order to defeat 
his right to redeem, and it is only in such 
cases that any concession has been made 
by this Court in favour of a son seeking 
to redeem his father’s mortgage after sale. 
Four Judges of this Court*have concurred 
in holding that even if the mortgagee hag 


notice of the existence of ason, the son has 
_(1) 87 Ind. Cas. 883; 1 P.L.W. 197; (1917) Pal, 113 


—— ee a m 


# Rangel Prasad Tewari v, Ramjatan, Pandey 37 Ind. 
Cas. 833; 1 P. L. W. 197; (1917) Pat. 113, Chamier 
©. J., and Sharfuddin, J. and Raghunandan Singh v 
Per PA a Dayal Singh, 39 Ind. Oas. 779; IP, L, W. 
636; 2 P. L. J, 306; (1917) Pat, 132; Chapman and 
Rue, JJ. — Ed, ‘e 
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no right to redeem merely upon the ground 
that he was not a party to the mortgage 
it. 
The appeal fails and is dismissed with 
costs. 
JwaLa PRASAD, J,—I agree. ; 
Appeal dismissed. 
MADRAS HIGH COURT. 
ORIGINAL Soir Appear No. 26 or 1916. 
October 13, 1916, ; 
Present:—Mr. Abdur Rahim, Officiating 
Chief Justice, and Mr. Justice Burn. 
SOORTHINGJEH SAKALCHAND — 
PLAINTIER—ÅPPELLANT 
versus 
MAHOMED NASURUDEEN AND ANOTHER 


—DEFENDANTS— RESPONDENTS. l 
Contract, O. I. F., meaning and scope of— Mercantile 


usage=Contract Act (IX of 1872), ss. 56, 78— Efect of 


cluded C. I. F. contract—War Proclamation 
of ja a 1914 (Commercial Intercourse with 
Enemies Ordinance VI of 1914)-—Contract, C. I. F., for 
sale of goods by enemy firm—Declaration of hostilities 
before delivery of documents, effect of — Impossibility of 
performance—Non-enforceability of contract— Release 
ct of. 
a poode acs T a ©. I. F. contractis that the buyer 
under it is entitled to the documents of title only 
on payment of the money due on those documents. 
Until then, he has no right to the goods. [p. 529, 
oe the documents of title are made out to the 
order of the shippers vendors, -the buyer does not 
acquire any right , fo the goods before he obtains 
the documents of ‘title in exchange for payment 
and a contract of that description is not overridden 
by section 78 of the Contract Act which expressly 
reserves from its operation any special , contract 
which the parties may enter into and impliedly 
accept the ordinary incidents attached to it by 
mercantile usage. Tp, 529, col. 2. | h 
A buyer who had contracted for the supply of goods 
by an enemy firm before the commencement of 
hostilities under a C. I. F. contract cannot enforce 
its performance if, before delivery of documents to 
him, war had been declared. The contract bad 
become impossible of performance ‘and void by the 
combined operation’ of section 56 of the Contract 
Act and the Proclamation of 12th September 1914. 
Tp. 580, col. 3.] ; or 
“Onhold Karbery § Co. v. Blythe, Green, Jourdain 
§ Co, (1915) 2 K. B. 379; 84 L. J. K. B. 1678, fol- 
Hea Seit v. Madhoram Hurdeodass, 38 Ind. Cas. 
540 at p. 544; Esposito v. Bowden, (1857) 7 Bl. & BI. 
763; 27 L. J. Q. B. 17; 3 Jur. (N. 8.) 1209; 5 W. R. 132; 
119 E. R. 1430; 29 L. T. (o. s ) 295; 110 R. R. 822, 
istinguished. 
a tase el the goods were released by Govern- 
ment after having been temporarily detained will 
not have the effect of reviving the contract or 
renewing the validity of the contract which had 
become void bofors the order of release was passed. 


Tis only effect is that the Government withdraws 
its hands so that any party entifled to the goods 
may establish his right to them. [p. 680, cols. 1 & 2.] 


Appeal from the judgment of Mr. Justice 
Bakewell, dated the 14th March 1916, passed 
in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court, in Civil Suit 
No. 396 of 1915. 

FACTS appear from the following judg- 
ment of - 

BAKEWELL, J.—The plaint in this case 
recites two indents, whereby the plaintiffs 
instructed an Austrian firm, of whom the 
Ist defendant was the agent, to import 
certain goods for the plaintiffs on C, I. F, 
contracts, and alleges that in July 1914 the 
plaintiffs accepted drafts drawn upon them 
by this firm and payable upon delivery of 
the shipping’ documents, but that the goods 
had been shipped in a German vessel 
which, after the outbreak of war, was 
detained at Colombo by the Crown, The 
plaint also alleges that the property in the 
goods became vested in the plaintiffs by 
appropriation to the contracts dnd by the 
plaintiffs according -their assent to the ap- 
propriation by accepting the drafts.’ The 
drafts are addressed to “Mr. Soorthingjee 
Sakalchand, Madras, in case of need with 
Mr, Muhammad Narasudeen, Madras”, and 
the indents authorise the latter, who is the 
lst defendant, upon -the plaintiffs’ failure 
to pay the drafts to sell the : documents or 
goods. The drafts accepted by the plaintiffs 
were originally held by the National Bank 
of India as agents. for collection of the 
Austrian firm, and they were also in pos- 
session of the bills of lading which were drawn 
“ toorder” and bad been endorsed by that 
firm im blank. The plaint alleges that the 
plaintiffs were always ready and willing to 
pay the drafts as soon as there was a 
prospect of the goods being delivered in 
Madras, and that the first defendant waived 
apy delay in payment. But nevertheless,- 
the first defendant paid the amountof the 
drafts to the Bank and obtained the ship- 
ping dccuments' without informing the 
plaintiffs and by a collusive sale transferred 
the goods to the 2nd defendant. The 
plaintiffs’ ease, therefore, is that the defend- 
ants have obtained possession of goods be- 
longing to the plaintiffs by means of a 
trick played upon a person who held the 
goods on behalf of the plaintiffs, 
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In the first place, it is clear that the 
foreign vendor of the goods by taking the 
bills of lading to order retaived the power 
of dealing with the goods and the authority 
of his agents, the National Bank, was to 
deliver the documents of title only on pay- 
ment of the price. The contract between 
the parties was, therefore, wholly executory, 
the vendor had still to deliver the documents 
ani the purchaser had still to pay the 
price, when war was declared. T think 
that if is clear that such a contract is 
rendered void by the outbreak of the war, 
onthe ground that it involved trading with 
the enemy. [See Arnhold Karberg & Co. v. 
Blythe, Green, Jourdain & Co. (1). and -Janson 
v. Driefontein Consolidated Mines Limited (2). | 
The Royal Proclamation of the 5th August 
1914, which was extended to the monarchy 
of ‘Austria-Hungary by a farther pro- 
clamation, dated 12th August 1914, recites 
that it is contrary to law to trade or 
have. any commercial intercourse with any 
person resident or carrying on business in 
that country and warns all persons not 
to obtain goods from any such person, “not 
to trade in or carry any goods, wares, or 
merchandise, destined for or coming from 
the said Empire or from™any person resi- 
dent, carrying on business or being therein.” 
These proclamations were superseded by: a 
further Iproclamation dated 12th September 
1914, which contains the following ' pro- 
hibitions — 5 (1) not to pay any sum of 
money to or for the benefit of an enemy,” 
“5 (4)-not to accept, pay or otherwise 
deal with any negotiable instrament which 
is held by or on behalf of an enemy.” 


I think that it is clear that, under those 
proclamations, the plaintiffs were prohibited 
from paying and the Bank from receiving 
the sums specitied in the drafts accepted 
by the former and that delivery of the 
goods was also prohibited, that such pay- 
ment and delivery became criminal acts, 
and the original contracts became unlawful 
and impossible of performance and void 
(Ccrtract Act, section 56). The plaintiffs 
cannot, therefore, set up the suit contracts 
as conferring any right upon them. 


(1) (1915) 2 K.B 379; 84 L. J. K. B. 1673. 
(2) (1902) A. Œ. 484 at p. 609; 7IL, T. K. B. 857; 
_ Ju. T. 872;51 W, R 142 7 Com. Cas, 269; T. L. R. 796, 


The learned Counsel for the plaintiffs 
argued that the goods in question had been 
released by the Colombo Prize Court, on 
the strength of the dosumentary and other 
evidence which he put in, but the only 
evidence which I can entertain of the proceed- 
ings of that Court is a duly certified copy 
of its records and as the record now stands, 
there is no evidence as to whether that 
Court has passed any orders with respect 
to these goods. I refused to grant an 
adjournment of the hearing made in the 
course of the trial because there has been 
previous litigation between the parties with 
respect to the same goods, and the plaintiffs 
have had ample time and opportunity to 
procure evidence. The Crown having ad- 
mittedly seized the goods as prize and 
there being no evidence that they have 
been released, the plaintiffs have failed td 
prove their title to them andthe suit also 
fails for this reason. 

From some of the documents which have 
been put in, it would appear that the goods 
in question were sent to Madras in ‘the 
vessel in which they had been originally 
shipped, that the bills of lading were returned 
to the National Bank, and that a local 
firm were acting as agents of the Colombo 
Prize Court with respect to these goods, 
and these factsare consistent with an order 
of that Court condemning the goods as enemy 
goods. The learned Counsel for the plaintiffs 
argued that, if this order had been made 
and if that Court had instructed its agents. 
to sell to the plaintiffs at the invoice price, 
the defendants were Hable to the plaintiffs 
for fraudulently obtaining a sale to them- 
selves. It is safficient to say that this is 
not the case alleged in the plaint, which 
is based upon plaintiffs’ title to the goods 
under their contract of sale, and after the 


. protracted litigation between the parties, 


the plaintiffs cannot be allowed at this stage 
to set up a new case. 


Before judgment was delivered Counsel 
for plaintiffs applied again for an adjourn- 
ment on the ground that they had received 
information that an order had been made 


on 15th August last for the release of those 


goods—that is no explanation of the delay in 
obtaining this evidence and I refuse the 
application. 

The suit is dismissed with costs. I refuse 
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two sets: of costs, there is no reason for 
the separate appearance of the defendants 
who-have the same interest. 

“TI eannot make any order inthis suit with 
respect to the disposal of the goods in view 
of future proceedings. 


Messrs. D. Chamier and M. D. Deva Doss 
(instructed by Messrs, Short and Bewes 4 Oo), 
for the Appellants.—The contract to sell 
bangles has become an executed contract 
and the declaration of war has no effect upon 
the rights of the parties. The samples were 
shown to the purchasers and they gave a 
draft for payment of the amount, 

Under the Indian law the property in 
the goods vested in the plaintiffs immediately 
after tbe price was settled and the draft 
given, though its payment may bə postponed 
to a distant date. See section 78 of the 
Indian Contract Act. 

The decision in Arnhold Karberg & Co. v, 
Blythe, Green, Jourdain 5 Co. (1) does not 
apply, because it is a decision on the Sale of 
Goods Act which was entirely different from 
sections 77-and 78 of the Indian Contract 

b. ; 
gi Q. C. Sett v. Madhorum Hurdeodass (3) 
Mr. Justice:Chaudhuri says that the effect 
of the .devlaration of war was only to 
suspend.the contract and not entirely to avoid 
it. Motishaw Sr. Go..v.Mercantile Bank, of India 
(4) is asimilar case. ||, 


The first defendant ia: personally liable, 
though not the Austrian frm, and the 
plaint may be permitted-to. be amended. 


Messrs. 0. P. Ramaswami Atyar, V. V. 
Srinivasa Aiyengar and A. Duratswamt 
Aiyar, for the Respondents.—This is what 
is called a G. I. F. contract. The pur- 
chaser is entitled to the goods and the 
right in “them passes to him only on 
payment of the price. The fact that goods 
arrived in the port does not make any differ- 
ence. Arnhold Karberg §'Co. v. Blythe, Green, 
Jourdain & Oo. (1). 

Here in this case, part of the contract 
remains unperformed, the documents of title 
had to be delivered” by the Austrian firm, 
Until, that is done, the contract is not 


(3) 33 Ind, Cas. 540 at p. 544. 
' (4) 37 Ind. Cas. 268; 18 Bom. L. R. 521 at p 641, 


complete. Immediately after the declaration 
of war, the agancy of the National Bank 
had ceased and the performance of the 
contract has become unlawful. 


The case in G. O. Seti v. Madhoram Hurdeo 
dass (8) has no application, Also that reported 
as Motishaw & Co. v. Mercantile Bank of India 
(4), which is a case of a bill of exchange in 
which both parties were British subjests. 


JUDGMENT.—This is an appeal from 
the judgment of Mr. Justice Bakewell, dis- 
missing the plaintiff's suit which was 
instituted with the object of recovering a 
certain quantity of glass bangles from the, 
defendants. The lst defendant was an agent 
of an Austrian firm and in his capacity as 
such agent entered into a contract with 
the plaintiff for the supply of glass ban- 
gles. The contract was entered into some 
time in April or May 1914 and the 
plaintiff accepted two drafts for the price 
of the goods on 22nd July of that year. 
War was declared with Austria on the 12th 
August and the steamer ‘Stecnturn’’, in 
which the goods were shipped, arrived in 
Ceylon. on the 15th of August, that is, ° 
three days after the declaration of-the war. 
It is. sufficiently clear that the cargo which 
was at first detained by the Government 
was subsequeutly released, and the formal 
order of- release so far as these goods- were 
concerned was passed on the 26th of. August 
1914. The bills of lading were in: the 
possession of the National Bank of India 
in Madras, who acted as agents for the 
collection of the drafts and for the purpose 
of making over the documents relating to 
these goods as agents of the Austrian 
firm. The bills were payable onthe 22nd 
of August; the goods have not yet been 
delivered to the plaintiff and the drafts have 
not been paid. 


Mr. Justice Bakewell- has held that since 
the performance of the contract became 
wholly void on account of the outbreak 
of the war with Austria and as by virtue 
of the Royal Proclamation issued on the 
5th of August. 19.4 and 12th Septem- 
ber 1914 it became unlawful to trade with 
the enemy, the suit of the plaintif for 
recovery of the goods could not be main- 
tained. Section 56 of the Contract Act 
seems to me to be perfectly clear. on the 
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point. It declares that “a contract to do 
an act which, after the contract is made, 
becomes impossible, or by reason of some 
event which the promisor could not prevent, 
unlawful, becomes void when the act becomes 
impossible or unlawful.” 

It is argued by Mr. Chamier on behalf 
of the appellant that we must treat this 
case as one of executed’ contract because 
the Austrian Firm, he says, have done their 
part of the contract and all that remains 
is for the plaintiff to perform his part 
which he has been ready and willing to 
do. But that is not the correst position. 
The Austrian Firm has yet to deliver the 
documents, - which, . as pointed ont in a 
number of decisions are the symbol for 
the goods, and the plaintiff has to pay the 
purchase;money to the enemy firm. The 
agency of the National 
taken to have been terminated by the de- 
claration of the war. They are no longer 
the agents of the Austrian Firm for the 
purpose either of delivering the documents 
or of receiving the money due upon those 
documents. The mere fact that the goods 
have arrived and. are now within the limits 
of British. India can make no difference 
in this respect as the further performance 
of the contract has now become impossible 
or unlawful. The Proclamation of the 12th 
of September says: “(2)-Not to compromise 
or. give security for the payment of any 
debt or other sum of money with or for the 
benefit of an enemy. 

(3) Not to act on behalfof an enemy in 
drawing, accepting, presenting for acceptance 
or payment, negotiating or otherwise dealing 
with any negotiable instrument, 

(4) Not to accept, pay or otherwise deal 
with any negotiable instrument which is 
held by or on behalf of the enemy.” 


The result of that proclamation is clearly 
to make if unlawful on the part of the 
plaintif to pay any money to the Austrian 
Firm or to receive any goods from them 
in return for such payment. This is the 
effect of the decision in Arnhold Karberg & 
Co. v. Blythe, Green, Jourdain & Oo. (1). But 
it is argued by Mr. Chamier thatthe pro- 
perty in the goods had passed to the plaintiff 
before the declaration of the war, and this 
he seeks to make out on the facts that the 


samples were shown to the plaintiff at the: 


34 


Bank must be 


time he accepted the draft and the goods 
had been shipped before war was de- 
olared. We do not think that this is a 
correct conteution. The contrast is what 
is known in commercial circles as 
a C.I. F. contract the effect of which as 
held in a number of decisions of the 
English Courts and very fully discussed in 
the oase which has been mentioned is 
that the buyer under such a contrast is 
entitled to the documents of title on pay- 
ment of the money due on those documents, 
Until then ib cannot be said that he has 
any right to the goods. It is stated by 
Justice Scrutton in the same case at page 
327 ‘of the report: “I understand the effect 
of those judgments to be that where 
the seller by taking the bills of lading in 
his own name or to his own order has 
reserved the jus disponendi or power of dealing 
with the goods, the property does not pass 
on shipment, but is vested in the vendor 
until he receives payment from the buyer in 
exchange for the documents of title.” 

The .dosuments in this case ‘are made 
out to the order of the shippers and, 
therefore, it cannot be said that the plaintiff 
acquired any right to the goods before 
he obtained the documents of title in 
exchange for payment. 


It was strenuously argued by Mr. Chamier 
that this decision is based*on the Sale of 
Goods Act in England and that the 


‘Indian Contract Act lays down the law 


differently, and he referred us to sections 78 
and 83. The last clause of section 78 says: 
“Tt the parties agree, expressly or by 
implication, that the payment or delivery, 
or both, shall be postponed, the property 
passes as soon as the proposal for sale is 
accepted.” But then this is subject to any 
special contract which the parties may enter 
into and if the effect of a C. I. F. contract 
be as it is laid down in the English oases, 
that cannot be said to be overridden by 
anything in section 78, The parties to a 
contract like this, must be taken to have 
accepted the ordinary incidents which are 
attached to such contracts by mercantile 
usage. Section 83 does not seem to us to 
touch the point at all. It only says that 
the goods which are nof ascertained at 
the time of making the agreement for 
sale may be appropriated afterwards by 
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[Indian decisions which have been referred 
to,in the course of the argument, one is 
a decision of Mr. Justice Chaudhuri of the 
Calcutta High Court in G. O. Kett v, 
Madhoram Hurdeodass (8). Reliance was 
placed by the appellants on a statement 
at page 544: 

“Such: contracts even with an -alien 
engmy are merely saspended, during the 
war as regards the right to performance 
and right of action, and are avoided or 
dissolved only in certain cirgumstances, 
among them, if its performance necessitates 
intercourse with the enemy during the war,” 
This is laid down on the authority’ of 
Esposito y, Bowden (5). Now, even if that 
dictum was applicable to the case under 
our consideration if does not appear how 
it would help the plaintiff in any way. 
The snit will still be liable to be dismissed 
as it could not be maintained ‘during the 
continuance of the war. The: decision 
ofthe Bombay High Court reported as 
Motishaw & Co. v. Mercantale Bank of India 
(4) was also referred to. But that was a sunit 
on a bill of exchange, the parties to which 
were both British subjects. That is sufficient 
to distinguish that case from the présent. I 
may here mention that Mr. Chamier con- 
tended that in this case not only was the 
Austrian Firm liable on the contract but 
also the first defendant. in his personal 


capacity and he asked us to permit him. 


to amend the plaint so that. he might 
obtain- relief against the first” defendant 
apart from his capacity as agent of the 
Austrian Firm, But this is inconsistent 
with the case sought to be made out in 
the plaint. The suit was brought against 
the first defendant as agent of the Austrian 
Firm and this is made clear in paragraph 
3 of the plaint. Mr. Chamier also put 
forward another argument that since the 
Government has released the goods, that 
will have the effect of reviving the con- 
tract or renewing the validity of the 
contract although it had become void 
before the order of release was passed. 
That. cannot be taken to be the effect of 
the order’ of release. Its only effect. is 


(6) (1857) 7 El. & Bl. 768; 27 L. J. Q. B 17; 3 Jur, 
JAN s.) 1209; 5 W. R. 732; 119 E. R. 1480; 29 L. T, 
“Co. 8.) en VIO R. R, 822. 


so that any. party entitled to the goods 
may establish his right to them, Mr. 
Chamier in the course of his argument, 
asked us what will become of the goods: 
to whom will they go? It is not necessary. 
in this suit to answer that question. The 
plaintiff’s contract became void by reason 
of the outbreak of the’war and he cannot 
recover the goods on the basis of such 
contract. 

The appeal is dismissed with costs. There 
will be one set of costs. The costs of the 
interlocutory appligation will be included 
in the costs of this appeal. 

Appeal dismissed. 
V.BP. . 


PATNA HIGH COURT. 

LETTERS Parent APPEAL No. 15 or 1917. 

May 10, 1917. 

Present:—Sir Edward Chamier, Kr., Chief 
Jastice, and Mr. Justico Mullick. 
PALKI PANDEY AND oTHERs— 

PLAINTIFFS — APPELLANTS 
versus - 
DWARKA PANDEY AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Parties, different, in subsequent suit, 

D. sued P. for rent on the allegation that he had 

settled certain kasht lands with him as under-tenant 
on produce rent. P. denied settlement under D. but 
set up direct tenancy under D. and his other co- 
sharers who were no parties to the suit. The suit 
was decreed. P. then instituted the present suit 
against D. and his other co-sharers for a declaration 
that he was a tenant directly under them: 
- Held, that the decision in the rent suit was res 
judicata so far as the question of settlement between 
P. and D. was concerned but not so with regard to 
the question of P.’s title. [p. 531, col. 2.] 

Appeal against the decision of Mr. Justice 
Atkinson in Miscellaneous: Appeal No. 7 of 
1916, dated the 3rd January 1917, reversing 
that of the District Judge, Durbhanga, 
dated the 12th May 1915, reversing that 
of the Munsif, Samastipur, dated the 12th 
August 1914. 

FACTS.—D. sued P. for rent in the pre- 
vious suit on the allegation that he had 
taken usufructuary mortgage of the kasht 
land of U.and settled the same on produce 
rent with P. P. denied settlement and stated 
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that D. had been redeemed by JU. who had 
surrendered the land to the maliks, and 
subsequently had left the village and died 
without any heir, and that the 16-annas 
malik - had settled the land with him (P.) 
The suit was decreed and P.’s contention 
negatived. P. in the present sait impleaded 
D. and his other co-sharers, and sued for 
a declaration that the land was settled with 
him by the entire body of landlords, Ọ. had 
redeemed D., had surrendered the lands to 
his. maliks and died without heir. P. further 
contended that even if D.’s mortzage was 
subsisting, he could not take his stand on 
it as Ds death without heir had extin- 
guished all his rights in his kashti. The 
Munsif dismissed the suit on the ground of 
res judicata. The Court of first Appeal held 
that the question of P.’s title to the land was 
not res judicata as between him and all the 
maliks, who were no parties to the previous 
suit. His decision was reversed by Mr. Justice 
Atkinson. Hence this appeal. 

Mr. Baidyanath Narayan Sinha, for the 
Appellant, referred to Dwarkanath Roy v. Ram 
Chand Aich (1). 

Mr: Saroshi Oharan Mitter, for the Respond- 
ent, referred to Sreenath Dutt vy. Kaser 
Sheikh (2), 
= JUDGMENT. 

Caaminr, O. J.—This is an appeal against 
the judgment of a learned Judge of this 
Oourt setting aside an order of the. District 
Judge of Darbhanga, whereby the suit was 
remanded to the Court of first instance for 
trial on the merits. The Munsif had-decided 
that the suit was barred by the rule of res 
judicata. On appeal the District Judge 
held that the suit was not so barred. On- 
appeal to this Court the learned Judge held 
that, the suit was barred by res judicata. 
It appears to me that the decision of the 
Court of first appeal was correst and should 


not have been disturbed. The plaintiff in - 


the present case claims to be the tenant of 
whole proprietary body in a village. There 
was a previous litigation in which one of 
. the ‘defendants, Dwarka Prasad sued the 
present plaintiff as his tenant. Dwarka 
Prasad succeeded in establishing his case and 
obtained a decree for rent against the present 


(1) 26 O. 428 at 432; 3 O. W, N. 263; 12 Ind. Dec. 
(xN. 8.) 876. : 
(4) 2) Ind. Oas. 344; 18 C. W. N. 116. 


plaintiff. |The question raised as between 
the plaintiff and the defendants other than 
Dwarka Prasad in the present suit are not 
res judicata under the decision in the 
previous suit, It appears to me that the 
learned District Judge was right in saying 
that the decision in the rent suit is res 
judicata as far as the question of settlement 
between the plaintiff and Dwarka Prased 
is concerned but not with regard to the 
question of the plaintiff’s title. I wonld 
allow this appeal, set aside the judgment 
of the learned Judge of this Court, restore 
the order of the Oourt of first Appeal. and 
‘direst that the costs of both hearings in this 
Court should be costs in the cause and should 
abide the result, 
MULLIOK, J.—I agree, 
$ Appeal decreed, 


MADRAS HIGH COURT, 
APPEAL Suit No. 52 or 1915, 
l October 19, 1916, 

Present:—Mr. Justice Sadasiva Aiyar and | 

Mr. Justice Burn. < 
BALUSWAMI ALYER AND ANOTHER — 
PLAINTIFFS~—APPELLANTS 

VETSUS 
VENKITASWAMY NAICKEN AND OTHERS 
—~ DEFENDANTS— RESPONDENTS, 

Hindu Law—Landlord and tenant—Lease, permanent, 
by head of mutt, validity of -Suit for possession by 
successor of matadhipathi—Adveree possession, plea 
of —Trust—Head of mutt, position of—Limitation Act 
(IX of 1908), s. 10, Sch. I, Art. 134. 

The head of a mutt stands in relation to the mutt 
in the position of a trustee. The assets of the 
mutt are vested in him as the owner of the mutt in 
trust for the institution itself. [p. 588, col. 2.1] 

Ram Parkash Das v. Anand Das, 38 Ind. Oas. 583; 
43 C. 707; 20 C. W. N., 802; 14 A. L, J. 621; (1916) 
1 M. W. N. 406; 31 M. L. J, 1; 18 Bom. L. R. 49u; 3 L. 
W. 566; 24 O, L. J, 116; 20 M. L. T. 267; 43 I. A, 73 


(P. C.), followed. 
The head of a muit cannol, in the absence of 


necessity, bind his successors-in-office by a perma. 


nent lease at a fixed rent for all time. "p. 582, col. 2.] 
A lessee, however, holding under a permanont 
lease from a matadhipathi can perfect his title to the 
permanent lease by adverse enjoyment for more 
than twelve years under Article 134 of the Limitation 
Act, the permanent lease being a transfer within the 
meaning of the Articole. [p. 584, cols, 1 & 2.] 


b89 


Ram Kanai Ghosh v. Raja Sri Sri Sri Hari Narayan 
Singh Deo Bahadur, 2 C. L, J. 546, followed. 

-Abhiram Goswami Mokant v. Shyama Charan Nandi, 
4 “Ind, Cas. 449; 36 C. 1003; 10 C. L. J. 284; 6 A. L. 
J. 857; 11 Bom. L, R. 284 19 M. L, J. 520; 140. 
W.N. 1; 86 I. A. 148 (P. C.); Narasaya Udpa v, 
Venkataramana Bhatta, 16 Ind. Cas. 58; 28 M. L. J. 
260; 12 M. L, T. 218; (1912) M. W. N. 870; Muthu- 
‘samiter v. Sree Sree Methanithi Swamiyar Avergal 19 
Ind. Cas. 694; 38 M. 356; 25 M. L. J. 898; 18 M. L. T. 
498; (1913) M. W. N. 581; Vidyapurna Tirtha Swami 
v. Vidyanidht Tirtha Swami, 27 M. 435; 14 M. L. J. 
105, distinguished. 

_ The fact of the lessee’s knowledge as to the 
restricted interest possessed by the lessor at the 
time of the grant may be an important piece of 
evidence in judging of what interest the transferee 
contracted to take, but such knowledge cannot by 
itself disentitle the transferee to`the benefit of 
Article 184 of the Limitation Act. [p. 584, col. 2; p. 
535, col, 1.) 


Appeal against the decree of the Temporary 
Subordinate Judge, Ramnad at Madura, in 
Original Suit No. 61 of 1914. 

Mr. A. Krishnaswami Atyar, for the Ap- 
pellants. 

Mr. T. Narastmha Atyangar, for the Re- 
spondents, 


JUDGMENT. 

Bourn, J.— The facts of this case, as far 
as if is necessary to state them, are as fol. 
lows:—On 17th March 1891, 2nd plaintiff 
obtained a permanent lease Hxhibit A of 
certain land within the limits of Madura 
town from the matathipath: of Sri Vyasaraya 
mutt the seat of which- isin the State of 
Mysore. Second plaintiff was a near rela- 
tive of the grantor. The rent reserved was a 
fixed sum of Rs, 24 per annum. The grantor 
died shortly after the execution of Exhibit A: 
His successor held office till 1906 when 26th 
defendant became the head of the mutt. In 
1902, 2nd plaintiff sublet (Exhibits D and D1) 
to lst defendant for a period of ten years 
and in 1905, 2nd plaintiff and his son 3rd 
plaintiff sold their rights under Exhibit A 
to lst plaintiff (Exhibit E). From 1905 the 
properties controlled by the heads of the 
mutt were managed by the Diwan of Mysore 
under powers-of-attorney executed by the 
matathipathis and the Diwan in turn em- 
powered defendants’ Ist witness to conduct 
the management. .In 1908, defendants’ lst 
witness visited Madura and it was then only 
that he became aware of the nature of the 
lease granted to the 2nd plaintiff. He at 


opce objected to if and tried to induce Ist 


defendant to attorn to him. This Ist de- 


INDIAN CASES, 
BALUSWAMI AIYAR U. VENKITASWAMY NAICKEN. 


[1917 


fendant, at that time, refused to do. In 
November 1911, however, Ist and 2nd defend- 
ants tooka lease of theland for seventeen years 
from defendants’ lst witness. (Exhibit V). 
At the end of September 1912, the term fixed 
in the lease deed Exhibit D, expired. The 
rent forthe whole period had been paid in 
advance, First and 2nd defendants are ad. 
mittedly in possession of the land and slaim 
to hold it under Exhibit V. In 1908 de- 
fendant’s lst witness objected to the lease of 
1891 on the ground that if was not com- 
petent to the htad of the mutt to grant a 
permanent lease of the kind. He tried to 
get lst plaintiff to come to terms but in vain. 
Certain payments were made by Ist plaintiff 
after 1908 and the effect of these is a subject 
of controversy between the parties. First 
plaintiff seeks (am-ngst other reliefs) a 
declaration that he is the permanent lessee of 
the property and a direction to the defendants 
to deliver up possession of it, 


The main contentions on behalf of. Ist 
plaintiff are (1) that the’ permanent lease is 
binding on the grantor‘and his successors, 
(2) that a valid title has been acquired under 
the provisions of the Limitation Act and (3) 
that the defendants are ‘estopped from deny- 
ing the lst plaintiffs title. The findings of 
the learned Subordinate Judge are against 
the plaintiffs-appellants on all three points, 

With regard to the first point there is no 
doubt that the head of a mutt cannot in the 
absence of necessity bind his successors-in- 
office by a permanent lease at a fixed rent 
for all time. This would be so, even if the 
rent had been adequate in 1891, Maharanee 
Shibessouree. Debia v. Mothooranath Acharjo 
(1). There is no allegation, much less proof, 
of any such necessity. The first contention 
must be rejected. 


In connection with the second point, a 
question arises as to the nature of the 
endowment and the position of the head of the 
mutt in relation toit. The exact terms of- 
the original grant are not in evidence. It 
was conceded in argument that the grant 
was made by one of the Naicken dynasty 
of Madura. The case for the appellants is 
that the endowment was for a specific 
purpose, č.e. for the worship of Gopala- 


(1) 13 M.I. A. 270; 13 W, R. (P. 0.) 18; 2 Suth. P, 
0, J. 300; 2 Sar. P. C. J. 528; 20 E, R. 552, 
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krishnaswami who is described by the defend- 
ant’s Ist witness as the “titular deity of 
the mutt” The evidence does not support 
this contention and it has been found against 
in the lower Oourt. A statement made 
by local agent of the mutt during the inam 
gommission inquiries is relied upon for the 
appéllants. It.was apparently unsupported 
by any documentary evidence. The 
description of the inam as given at the close 
of theinguiry is, that it was granted “for 
the support of Vysaraya Madam” (Exhibit 
Li); compare also description in Exhibit F. 
The evidence for the defendants is that the 
income from this property is not appropriated 
to any particular purpose but fornis part, 
of the general funds. of the mutt, I think 
the grant must be held to have been made 
for the general purposes of the mutt. 


What then is the position of the head 
of the mutt in relation to the general 
endowments of the institution? In Sammantha 
Pandara v. Sellappa Chetti (2), there ia a 
description of “the nature of the generality 
of such institutions and the incidents of 
the property which is devoted to their 
maintenance.’ The property is stated to 
be “in a certain sense trust property, it 
is devoted to the maintenance of the establish- 
ment but the superior has large dominion 
over it, and is not accountable for its 


“management nor for the expenditure of the 


4 


income, provided he does not apply it to any 
purpose other than what may fairly be 
regarded as in furtherance of the objects of 
the institution.” 


In Qiyana Samtandha Pandara Sannadhi 
y. Kandasami Tambiran (8), a description 
is given of how the endowments of mutts 
were acquired and this description appears 
to fit the case now under consideration 
in so far as the facts have been ascertained. 
The judgment then proseeds to lay 
down thatthe head of the mutt came to 
own its endowmenta “in trust for mainten- 
ance of the muti for his own support, for 
that of his disciples and for the performance 
of religious and other charities in connection 
with it according to usage.” 


In Vidyapurna Tirtha Swami v 

@) 2M. 175; (8 Ind. Jur. 558; 1 Ind. Dec. (N. s.). 
393 

(3) 10°M. 875; 3 Ind. Dee. (x. s.) 1016, 
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Tirtha Swami (4) a different view was taken as 
to the positionof the head of the mutt towards 
its endowments. It is this ruling which 
forms the basis of the judgment of the 
lower Court on the point now under con- 
sideration. The question was again examin- 
ed by a Full Bench in the case reported 
as Katlasami Pillay v. Nataraja Tambiran (5). 
As I read the judgments in the last men- 
tioned case, it was held that no general 
rule could be laid down and that each case 
must be judged on the particular facts. 
Sankaran Nair, J., appears to accept the 
statement of the law in Giyana Sambandha 
Pandara Sannadhi v. Kandasamt Tambiran(8) 
as strictly accurate with regard to the 
endowments there referred to [Vide Katlasamz 
Pillay v. Nataraja Tambiran (5)| which seems 
to me similar in kind to the endowment now 
in question. 


It is not, in my opinion, necessary to 
discuss these cases in detail, becanse, in 
my opinion, the matter is vow governed 
by the decision of the Privy Council reported 
as Ram Parkash Das v. Anand Das (6). The 
nature of the intgrest of the head of a mutt in 
the mutt property is declared in clear terms. 
“The whole assets are vested in him as 
the owner thereof in trust for the institution 
itself” (page 713*), again at page 714*, “the 
nature of the ownership is, a8 has beon said, 
an ownership i in trust, for the mutt or institu- 
tion itself, and it. must not be forgotten that 
although largë administrative powers are 
undoubtedly .vested in the reigning mahant 
this trust does exist and...must be respect- 
ed.” And at page 732* in referring to the 
retirement of the head of the mutt it is 
said, ‘the mahant in their Lordships’ opinion 
is notonly a spiritual preceptor, but also a 
trustee in respect of the asthal over 
which he presides.” Their Lordships seem 
to me to lay this down as a rule of general 
applicability for whereas in the matter of 
succession to the headship the usage and 
custom of a mutt have to be considered 
in each case. This is expressly stated. It 


4) 27 M. 435; 14 M. L. J. 105. 
ee Cas. 4; 83 M. 205: 7 M. L. T. 1; 19 M. L. 


J. 118 

(6) 33 Ind. Cas. 583; 48 C. 707; 20 C. W. N. 802; 
14 A. L. J. 621; (1916) 1 M. W. N. 406; 31 M. L. J. 1; 
18 Bom. L. R. 490; 3 L. W. 556; 24 C. L. J, 116; 20 
M, L. T 267; 48 I. "A. ng (P. C.). 
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is true that the point to be decided in 
the case related to the office of superior 
of the muit and not to the management 
of the other property and that the latter 
decision of this Court does not seem to 
have been referred to. The judgment, 
however, opens with a considered pronounce- 
ment as to the position of a head of 
the mutt as to his funstions and the legal 
position with regard to the endowments. 
The fact that certain desisions of this 
Court may not have been referred to, does 
not make the ruling any the | less bind- 
ing. 

There do not appear to be any circum- 
stances peculiar to the present case, which 
would exolnde it from the operation of 
the general rule. It seems to me, there- 
fore, that the sole beneficiary is the mutt, 
This is not an instance in which there 
is any individual interest in the head of 
the mult independently of the institution 
itself. He is no doubt entitled’ to 
appropriate part of the income to his own 
maintenance on account of his position in 
the mutt but his rights in this respect are 
the same in kind as those others connected 
with the mutt who are entitled to be sup- 
ported from its funds. In this view it 1s 
unnecessary to consider tha bearing on 
the question of limitation of the cases 
where it has been held that the head of 
the muit bad a personal interest in the 
property alienated. [e.g. Abhiram Goswami 
Mohant v. Shyama Charan Nandi (7) and 
Narasaya Udpa y. Venkataramana Bhatta 8) 1. 
The decision in Muthusamier v. Sree Sree 
Methanithit Swamiyar Avergal (9) proceeds on 
the fcoting that the position of the head 
of a mutt is that enunciated in Vidyapurna 
Thirtha Swami v, Vidyanidhi Tirtha Swami(4) 
but as already stated, _this view appears 
to be overruled by the decision of the 
Privy Council. 


I think, therefore, that the alienor held 
the property simply as a trustee. It has 
been held in Rameshwar Malia v. Jiu 


(7) 4 Ind. Cas. 449; 36 ©. 1008510 C. L. J. 284; 6 A, 
L. J. 857; 1] Bom, L. R. 284; 19M. L. J, 580; 14C. 
W. N. 1; 36 J. À. 148 (P. 0). 

(8) 16 Ind. Cas, 53; 23 M. LJ. £60; ly M.L. T 
218; (1912) M. W. N. &70 

(6) 19 Ind. Cas. €94; 88 M. 856; 25 M. L. J. 392; 13 
M? L, T. 498; (1918) M. W. N, 581, 
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Thakur (10) that a permanent lease isa 
transfer within the meaning of Article 
134 of the Limitation Act of 1908. The 
same decision and that reported as Narasaya. 
Udpa v. Venkataramana Bhatta (€) arë 
authorities for holding that the annual 
rent is a valuable consideration. The 
requirements of the Article would, therefore, 
seem to be fulfilled. 


It has, however, been urged that the 
appellants are not entitled to take advantage 
of the Article because 2nd plaintiff was 
aware at the time he obtained the lease 
of the position of his lessor; the plaint 
alleges that the mutathipathi was a trustee 
and 2nd plaintiff in his evidence describes 
him as a trustee merely. Thereis nothing 
in the actual wording of section 10 of the 
Act or in Article 134 to support the 
contention. It is, however, argued that this 
bas been held to have been the meaning 
of the provision in the Act of 1877, ard 
that these rulings are not affected by the 
changes in wording wade in 1908. "Vide 
Tholasinga Mudali v. Nagalinga Chetty (11) 
The rulings relied on appear to rest on 
the remarks of Lord Cairns in. delivering 
the judgement of the Privy Ccunceil 
in Radhanath Doss y. Gisborne & Co. (12). 
In that case the actual finding was that 
the transaction was consistent with the 
view that the alenee intended to take 
cnly such interests as the transferor was 
competent to alienate (Vide pages 17 and 
19). This decision has been explained by 
Mookerjee, J., in Ram Kanari Ghosh v. Raja Sri 
Sri Sri Hari Narayan Singh Deo Bahadur(13) 
and quite recently by Ayling and Srinivasa 
Atyangar, JJ., in Subbaiya Pandaram v. 
Mohamad Mustapha Maracayar (14). In the 
latter case, the Jater rulings of this Court 
have also been considered and distinguished. 
The fact of knowledge may be an important 
piece of evidence, in judging of what 


(10) 29 Ind. Cas. £37; 43 O. 24; 19 C. W. N. 1089. 
(11) 82 Ind, Cas. 265; 3 L, W.19; (1916) 1 M. W. N. 


(12) 14M. I. A. 1; 15 W. R. (P. 0) 24 6B. 
a 2 Suth. P. C. J. 897; ae C.J J. 6t hae a 
(18) z 0. L. J. 646. 
(14) a os Cas. £0; 21 M. 
82 M. L. J. 85, 


28, 


L. T. 62; 5L. W. 690, 
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interest the transferee contracted to take 
especially where (as in most of the cases 
sited) the transferor was a mortgagee but 
such knowledge cannot by itself disentitle the 
transferee to the benefit of Article 134 of 
the Act. In the present case I entertain 
no doubt that if was the intention of the 
grantor to create a permanent lease and 
that 2nd plaintiff intended to take and 
did take the lease as a permanent one, 
Subsequent dealings’ with the property 
support this view. The grantor died a few 
months after the execution of Exhibit A. 
During the fourteen years that his successor 
held office the 2nd plaintiff continued to 
hold on the terms of the lease-deed. I 
would respectfully follow the view enunciated 
by Mookerjee, J., in the case referred to 
and hold that the 2nd plaintiff perfected 
his title to a permanent lease as more than 
twelve years elapsed since the grant. The 
lessor intended to grant and the lessee 
intended to acquire an interest greater than 
the transferor was competent to alienate 
and all the requirements of Article: 134 
have been complied with. 


The above finding is sufficient for disposal 
of the appeal and it is, therefore, unneces- 
sary to consider the question of estoppel 
which is raised by the appellants. 

The Subordinate Judge has given the 
Ist plaintiff a decree for Rs. 11666 as 
damagesagainst the lstdefendant. A msmoran- 
dum of cross-objections was filed but was 
not pressed and is dismissed. 

There is a further claim for Rs. 500 as 
damages for breach of the agreement in 
Exhibit D probibiting the letting of tree3 
for tapping in the last two years of the 
lease. The Subordinaté- Judge recorded n> 
finding on the point as he considered the 
claim unsustainable for reasons given in 
paragraph 29 of his judgment. The evidence 
adduced is of a very vague description and, 
in my opinion, insufficient to enable a con- 
clusion to be come toas to whether any and 
if so, what amount, is due to the Ist plaintiff 
on this account, ; 

In the result I think the appeal should 
be allowed and Ist plaintiff given a decree 
for possession of the property, and a de- 
claration that he is a permanent lessee. 
He will also be entitled to mesne profits from 
the lst October 1912, till delivery. These 
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profits will be recoverable from defendants 
Nos. land 2 and will be determined by the 
lower Court and embodied in a supple- 
mental decree. Having regard to the 
‘uncertainty of the law in this Presidency 
prior to the judgment of the Privy Council, 
[think the parties should bear their own 
costs in both Courts. 


SADASIYA Atyar, J.—I agree, 
Appeal allowed, 


MADRAS HIGH COURT. 

Civit Apprat No. - 96 or 1914. 
February 13, 1917. 
Present;—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
AVASARALA KONDOL ROW AND ANOTHER 
—-PLAINTIFFS—-APPELLANTS 

/ Yersus 
Iswara Sanya.i SWAMULAVARLU alras 
AVASARALA KAMARAZU anv OTHERS 


-— DEFENDANTS — RESPONDENTS. 

Hindu Law-~Sanyasam or asceticism, incidents of— 
Will of sanyasi, construction of—Testamentary dis- 
position of sanyasi’s property, principles governing— 
Conduct negativing sanyasam, evidence of, 

The essentials of “‘Sanyasam, according to Hindu 
Law, are that the postulant for Sanyasam should 
perform the’ necessary rites and ceremonies pre- 
scribed by the Sastras, in particular the prajapu- 
thiyeshti or agneshti and the viraja homam, and 
finally relinqnish all property and abandon all 
worldly concerns, down to even a desire for them. 
The relinquishment need not be in favour of any 
particular person, but one about to become a Sanyasi 
may simply abandon his property in which case 
the law will vest it in his heirs. The mere adoption 
of the external symbols of Sanyasam as the wearing 
of coloured clothes or shaving of the head is not 
enough, [p. 538, col. 2.] 

Hindu text-writers examined, 

A Will made by a Sanyasi takes effect from its 
execution, as the Sanyasi becomes dead to the world 
from the date of his entry into the holy order, and 
not from his death. [p. 542, col. 1.] 

Evidence may be tendered to show by the conduct 
of the Sanyasi that he did not intend to abandon his 
property and that a Will executed by him during his 
so-called Sanyasam was not intended to take effect. 
The non-delivery of the Will to the beneficiary named 
in it and its retention by the testator is one import- 
ant test showing that the testator did nob intend to 
abandon his property during his natural life. [p. 589 
cols. 1 & 2.] 

Where the Will of a Sanyasi directs the beneficiary | 
under it to perform the testator’s death ceremonies, 
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it negatives the intention that the Will should take 
effect immediately as there are no death ceremonies 
‘to be performed for a Sanyasi and a subsequent 
codicil will prevail over the earlier Will, [p. 538, col. 
2; p. 589, col. 1.] 

Appeal against the decree of the 
Court of the Subordinate Judge, Cocanada, 
in Original Suit No, 7 of 1909. 

FACTS of the case appear from the judg- 
ment, 

Mr. S. Srinivasa Aiyangar, (Advocate 
General), for the Appellants.—Sir Thomas 
Strange, at page 154 of Hindu Law, lays 
down that,on-a person becoming a Sanyasi 
the next heir succeeds. 

[Appur Raut, J.—Has the view of Strange 
obtained sanstion of Courts? | 


The Advocate-General.—That is based upon 
Hindu text- writers, Vyavastha Chandrika, page 
- 20, The term “physical death” means also 
- entrance into another order. 1856 Caleutta 
Sadur Dewany Adalat Decision 35. 
There is another class of cases z.e., when 
succession opens to him after he became 
Sanyasi, (3) thereis a third class when he 
succeeds to the property owned by him before 
he becomes a Sanyasi. 


Mr, T. R. Krtshnaswamit Adyar (with him 
Messrs. T. R. Ramachandra Atyar, B. Nara- 
simha Rao and D. Appa Rao), for the Respond- 
ents.— It is the case of a widow relin- 
quishing her right, 

[ABDUR RAHIM, J.—Is there any case in 
which a Sanyasin is trying to get pro- 
perty. | 

Mr. S. Srinivasa Atyangar.—There are 
cases. A Sudra cannot become yati. By a 
change of status oivil rights are affected. 


[Aspur Raum, J.— That is to say, the right 
has basome forfeited. 7 


The Advocate-General.—That is, he ceases 
to be a member of the family, 


[Aspur Ranim, J.—He could not acquire 
property afterwards. In such cases, the 
rights of inheritance are lost. Is there any 
direct authority? | 


Mitakshara Chapter II, section 9, placitum 
13, Stoke’s Hindu Law Book, page 430, 


Smrithi Chandrika, Chapter y section 29; — 


Mitakshara, section 8, 


[ABDUR Rasim, J.~-All this js divided 
p property. | 
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The Adrocate-General—But the rule is 
applied to both sets of property. Mitakshara 
Chapter II, section 7, placitum 8. In all 
these cases the question is whether it is a 
question of principle or question of equity. 
Smritha Chandrika, Chapter XII. 

[ SRINIVASA AIYANGAR, J.--So far as rights 
are concerned he is dead. | 

The Advocate-General.—Smrithi Chandrika 
Chapter XII, page 209, paragraphs 8 and 9. 


[Srinivasa AIYANGAR, J.—Here it is a ques- 
tion of a person becoming a Sanyasi after 
being re-united. 

It is simply a case of an spphostion to a 
person who is re-united. 

(Srinivasa AIYANGAR, J.—Is here any case 
where he dies and does not re-unite, | 


He is treated as if he is dead. Both are 
treated in the same position. Vyavastha 
Chandrika, Volume IJ, page 580, Smrithi 
Chandrika Chapter V, 2 (10) at page 60. It 
is net open toa person to change the inherit- 
ance; it does not depend upon his volition. See 
Juggunnath Paul v. Bidianund Dutt (1). 

Mr. T. R. Ramachandra Aityar.—My 
contention is that he is not a Sanyasi 
at all. See Kheodeeram Chatterjee v. 
Rookhinee ` Botsteboo (2). Dharmapuram 
Pandara Sannadhi v. Virapandiyam Pillai (3) 
does not apply this rule as to Sanyasi. Gouri 
Sankar Byas v. Niader -Sing (4): lays down 
the test. 

[ABDUR RAHIM, J.—Do you say that if a 
man pronounces certain mantrams he becomes 
an ascetic; then you say that the pronounce- 
ment makes him a Sanyasi and he cannot 
resume his former position. | 


If a man becomes.a yatt and does not 
perform the austerities of the order, he 
does not come back as a. Sanyasi. The 
fasts in the present case show that he is 
not a real Sanyasi. 


(Srinivasa Aryangar, J.—Suppose he is 
a real Sanyasi what the books require, 
that he must actually give up.] 

The secular act of giving and taking is 


essential for marriage and adoption. In 


NA ec Boas OLIA 
W.B. 197. 

M. 302; 8 Ind. Deo: (x. s.) 215. 
Ind. Cas, 287; 18 Ç. W, N. 59. 
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Venkatacharyula v. Rongacharyulu (5), 
Muthuswami Aiyar, J., is of opinion that 
giving and taking is quite essential; where 
there is fraud there is no real giving. 
Yagnavalkya (Mitakshara) Parukshit Kanda, 
. Chapter IV, Sloka 56 shows that he must give 
up all what he has 3. e, have performed 
prajapathiyesht. At page 101 he says he shall 
perform Sarvaveda -Jakeshmati, t.e, all 
that man possesses. 

[Aspur Raam, J.—If a man wants to 
become a Sanyasi, the most important 
act is that he must divorce himself of all 
that he possesses. | 


The texts require a number of things 
to be performed, Manu Chapter VI, Sloka 33. 
“ Dharmasindhu, page -364, paragraph 365. In 
the case of Sanyasi a giving up of 
all worldly possessions voluntarily is quite 
necessary. Mitakshara, Chapter IT, section 10, 
placitum 6. 


[Aspur RAHIM, J.—You say that the dis- 
position must be according to law; if it 
is immoveable property, if must be by a 
registered instrument. | 


Even if he divests himself with all that 
he has, there is nothing to prevent him 
from acquiring property afterwards; first 
he has secular heirs; then they become 
spiritual heirs. There is nothing equivalent 
to “civilly” dead in Sanskrit. Sir Thomas 
Strange is wrong in his statement at page 
114. None of the text books support his 
view. Manu and Hartha upon which Sir 
Thomas Strange relies do not support 
him. There is nothing in the Mitakshara. 
There is nothing about oivil death. An 
_ascetic can acquire property, he is not 
civilly dead. In the matter of Metcalfe’s Trusts 
(6), Sree Mahant Kishore Dossjee v. Coimbatore 
Spinning and Weaving Oo. (7), Mayne, pages 
- 898 and 844, paragraphs 590 and 608. 


Mr. Srinivasa Atyangar, in  reply.— 
This is a topic of inheritance, one may” 
call it by what name he likes, Mayne, 


~ 


6 


(5) 14 M, 316 at p. 320, 1 M. L. J.8b;5 Ind. Dec. 
(N. 8.) 221. f 

(6) (1864) 46 E. R. 821; 2 De G. J. & S. 122; 33 
L. J. Ch. 308; 10 L, T. 78; 10 Jur, (N. S.) 224; 12 W. 
R. 538; 189 R. R. 58. 

(7) 26 M. 79; 12 M. L. J. 439. 
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pages 489, 698. Retirement operates as an 
extinction of property; Dattatraya Sakharam 
Devli vy. Govind Sambhait Kulkarni (8), 


This appeal coming on for hearing on 
the 18th and 19th January 1917, and 
the case having stood over for considera- 
tion till this day, the Oourt delivered the 
following 

JUDGMENT. 


SRINIVASA AIYANGAR, J.-This is an appeal 
by the plaintiffs against the decree of the 
Subordinate Judge of Cosanada dismissing 
their suit to recover possession of the 
immoveable properties belonging to the 
Ist defendant, from him and his alienees. 
There are two plaintiffs, but as the 2nd 
is only an assignee from the Ist and as 
itis the right of the Ist plaintiff that is 
in question in the suit, I shall hereafter 
refer to the Ist plaintiff as the plaintiff. 
The claim is as the universal legatee, 
heir and successor of a living person the 
Ist defendant. According to the plaintiff 
the lst defendant his uncle, made his 
Will on the 20th December 1905 at 
Benares by which he bequeathed all his 
immoveable properties—they are the suit 
properties—to the plaintiff, constituted him 
his heir and successor, and a few days after, 
became a Sanyasi or entered the fourth 
Asrama prescribed by the Sastras, became 
dead to the world and its concerns, and the 
plaintiff, therefore, became the owner of 
his properties as if the Ist defendant had 
died on the day he became Sanyasi. This 
remarkable claim —for this is the first 
instance to my knowledge of a claim to 
recover possession from a living person 
of his properties as his heir or legatee 
which involves the fiction of civil death— 
requires to be made out in the clearest 
possible manner. The plaintiff and the 
Ist defendant are Telugu Brahmins of the 
Godavari District and belong tothe sect called 
Golakonda Vyaparies who tbough they 
wear namams and follow some of the 
practices of Sri Vaishnavas, in several 
otber matters apparently follow the prac- 
tices of Smarthas. Several interesting ques- 
tions were argued at the hearing of this 
appeal, as to the acts to be done and 


(8) 34 Ind. Oas. 423; 40 B. 429; 18 Bom, L, „R, 
258. 
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the ceremonies to be performed by a 
Brahman before he can become a Sanyasi 
as to the effect of that status on 
legal rights, 
reversion from or change of that status, 
and as to how far British Indian Courts 
are bound or entitled to recognise any 
such limited or inferior civil status; but 
in the view I take of the facts it is 
scarcely necessary to decide most of the 
questions so argued, 


It must be remembered that there are 
a jarge number of sects with their pecu- 
liar rites, mode of initiation and practices 
who though in a general sense may be 
termed ascetics cannot come under the 
category of those who have entered the 
fourth order (Asrama) in the ideal of life 
prescribed for the Brahman by the Dharma 
Sastras. For example, in a passage cited in 
Sarkar Sastri’s Hindu Lawfrom Maha Nirvana 
Tantra, it is said that in this Kali -age 
there are five castes (varnas) t.e., besides 
the well-known four castes, a fifth caste 
comprising all other beings, that Sanyasam 
according to Vedic rites does not exist 
(***) and that all the above five castes éan 
become Avadhutha Sanyasis according: to 
the Saiva ritual. As regards ascetics of 
this class, it is impossible to apply the 
special texts in the Smritis or to hold 
that they are divested of their property 
or become incapable of holding any or 
that the special rules of inheritance pres- 
eribed for YVanaprastas (hermits) yathis 
(ascetics) and Brahmacharies (perpetual 
students) govern succession to their pro- 
perty on their death. It has been 
in this Court that as a Sudra cannot be- 
come a, yatht or Sanyasi according to the 
Smritis or the Dharma Sastras, his property 
on his death devolves on his natural heirs, 
though there can be no doubt that a 
Sudra is ordained as an ascetic according 
to the Seiva Agamas. So also in Bengal 
the rule of inheritance applicable to yathis 
is not applied to Bairagis who apparently 
may be of any caste. In Mr. Oman’s 
Book on ‘Ascetics etc’, and Dr. Bhatta- 
charya’s Book on ‘Hinda Castes and Tribes’ 
are described a sonsiderable number of 
orders of ascetiés who are not governed 
by the rules prescribed in Smritis or by 
Nibandakars whom for convenience I may 
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call heretical sects; and so far as they 
are concerned, in the absence of any special 
custom, there is no reason to treat them 
as of inferior status for the purposes 
of civil law. Unless, therefore, the plaintiff 
proves that the lst defendant became a 


Sanyasi according to the orthodox 
rites and ceremonies J shall show later 
on that it is essential for such a 


Sanyasam that there should be an actual 
gift or an actual reliuquishment or abandon- 
ment of all worldly possessions—the plaintiff 
cannot succeed, even though he may be able 
to prove that the Ist defendant wore 
coloured clothes or shaved his head 
or acquired certain external. symbols of 
Sanyasam; for some or all of these are 
adopted also by the heretical eects. 


The Ist defendant lost his wife and 
children at the same time in an accident 
when he was young and did not marry 
again, He was naturally much affected 
by such acalamity, turned to ‘his religion 
for consolation, had -puranas read and 
expounded to him, and was often going on 
pilgrimage to holy places. In the Jatter 
part of 1905 he went to Banares with 
the plaintiff and stayed in the house of 
V. Narayana Rao (plaintiff's Ist witness) 
in whose house he had stayed for months 
cn a previons occasion. While he was 
there, on the 20th December 1905 he 
made the Will, Exhibit A, under which 
the plaintiff claims as legatee, got it 
registered the next day at his residence 
as.he was ill, and a day or two later, it 
is said, became an ascetic and had his name 
changed to Iswara Sanyasi in token of 
his .baving entered the holy order of 
Sanyasis. The plaintiff who evidently 
knows that a person about to become a 
Sanyasi should give up. his property, 
says, that the Will, Exhibit A, was exe- 
cuted by the lst defendant as a preliminary 
to his Sanyasam and with the intention of 


‘divesting himself of his property. If this was 


the intention of the lst defendant, he not 
merely managed to conceal it but manifested 
a contrary intention; for in his Will there 
is no reference to any impending Sanyasam 
at all but a direction that the legatee should 
after the testator’s death—he obviously refers 
to his natural death—perform his death 
ceremonies and take his property. as his heir 


Vol. XL] 
KONDOL ROW V. SWAMULAVARU, 


and successor. The reference to the death 
ceremonies is significant, as there are none 
such to be performed by the relations of a 
Sanyasi after his natural death, There is 
one other matter in connection with this 
Will which also shows that the lst defendant 
had no idea of relinguishing his property 
during his natural life. The Will after 
registration was asked by the testator to be 
delivered to one Ram Narain Singh, and 
acquaintance of his, and not to the plaintiff, 
and although the plaintiff stayed with the 
lst defendant for over a month at Benares 


after the date of the alleged Sanyasam the - 


Ist defendant never gave the Will to the 
plaintiff and never intended to give it to 
him. The plaintiff, however, obtained the 
Will long after, from the Singh against the 
wish of the lst defendant. . The conduct of 
the plaintiff and the lst defendant after the 
allegedSanyasam makes it difficult to believe 
that the Ist defendant became a Sanyasi 
at all as alleged by the plaintiff. On the 
13th January 1906 (će) within a few days 
after the lst defendant is said to have become 
an ascetic, he made another’ Will, or rather 
a codicil, leaving to others, a portion of the 
properties devised tb the plaintiff by his 
previous Will (Exhibit VIII). On the 5th 
February 1906 he again made a third Will 
by which he distributed- his property to his 
three nephews t.e., the plaintiff, his brother, 
fhe llth defendant and another brother 
* Venkat Rao now dead, the father of defendants 
Nos. 13 and 14 (Exhibit X). These were 
executed at Benares while the plaintiff was 
with him, and the Ist defendant describes 
himself in his usual name and as the son of 
his natural father which he would not have 
done if he had become an ascetic and had 
assumed the name of Iswara Sanyasi. As 
a matter of fact, the Ist defendant described 
himself and was addressed by relations and 
friends including some of the important wit- 
nesses for the plaintiff by his ordinary name 
Avasarala Kamarazu, and the cnrious som- 
pound Iswara Sanyasi with its variant 
Jswaranandaswami and Iswara Sanyasi- 
swami appears for the first time in the 
proceedings in this suit. The Ist defendant 
Jeft Benares for his native place after execut- 
ing Hxhibit X and made another Will 
(Exhibit 1) on the 22nd February 1906 at 
Pittapur and has heen dealing with his 
prcyeily (ver since £8 owner, ard there can 
be no doubt he has been living like a 
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grahasta or a house holder. He denies that 
he ever became a Sanyasi or behaved as 
such. That is so far as the lst defendant is 
concerned, 

The conduct of the plaintiff is, however, 
much more important. On October 3, 1906, 
long after the Ist defendant had begun to 
deal with his property as owner, he and the 
lith defendant claiming as legatees under 
the Will, dated the 5th February 1906, made 
a written demand of possession of certain 
properties from 3rd persons who held them 
under the Ist defendant as tenants, or other- 
wise by transfers subsequent to the 5th . 
February. 

In these notices, one of which is produced 
and marked as Exhibit XI in the case, the 
plaintiff and his brother, the llth defendant 
stated that the Ist defendant became a 
Sanyasi after the 5th February and there- 
after ceased to have any interest in his 
properties and on that ground challenged 
the title of the persons in possession. That 
statement if unexplained is obviously fatal 
to the plaintiffs present claim and the only 
explanation which he gives is that he never 
made that statement, but that his brother 
fraudulently filled up a blank paper in which 
he obtained the plaintiff’s signature. Un- 
fortunately for the plaintiff, this is proved 
to be untrue, for the plaintiff is proved to 
have been well aware of the draft of this 
very notice (Exhibits IX and IX A). The 
lith defendant who equally with the 
plaintiff insists that the Ist defendant be- 
came a Sanyasi denies that he ever filled 
up a blank paper and there can be no doubt 
that he is speaking the truth in this matter. 
Further the plaintiff and the llth defendant 
long after this notice on March 10th, 1207, 
obtained a muchihka from a tenant for some 
of the Jands of the Ist defendant and the 
plaintiff does not explain‘ this transaction 
either, beyond stating that his brother 
fraudulently obtained this also without his 
knowledge. . Finally the plaintiff makes this 
remarkable statement, namely, that he knew 
in October 1906 that his brother had made 
false recitals in the notice issued in his 
name—the llth defendant apparently was 
quite frank about it and told the plaintiff 
that he inserted those false statements to 
obtain a share of the Ist defendant’s proper. 
ties which wholly belonged to the plaintiff- 
yet ke thought and was advised by a leading 
Pleader that those statements were not pre- 
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judicial to his interest, sò much sö that he took 
tio steps to cotrect them and had sufficient 
confidence İn his brother fo allow him to take 
a medchilika also jointly in thé nanies of both: 
On February 23, 1909, only three days before 
the plaiut in this suit was filed, after he 
had made up his mind to dlaim the whole of 
thé pidperties of thé Ist defendant as his 
sole legatee under the Will Exhibit A, the 
lst plaintiff sold a half of the suit properties 
to the 2nd plaintiff and in the sale-deed, in 
setting out his title, fixed the same day the 
91st December 1905 for the Sanyasam and 
the Will. Evidently even this version did 
not suit him as probably the Sub-Hegistrar 
who registered the Will, who saw the Ist 
defendant at his residence on that day 
between 5 and 6 r.t., may be in a position to 
gontradist the story of Sanyasam on that 
day, any how the plaintiff is wholly unable 
to explain how this date came to be fixed 
in the sale-deed as the date of the 
Sanyasam. In his re-examination by his 
own Pleader he says this “Exhibit E (¢.e.,) 
the sale is in my own’ handwriting. I do 
not remember if a draft of it was first 
prepared. The recital in Exhibit E to the 
effect that the taking of Sanyasam and the 
execubion of the Will Exhibit A took place 
at the same time wasa mistake. I cannot 
say how it arose.” In his plaint he fixed 
no date but paragraph 5 of the plaint reads 
as if the making of the Willand the Sanya- 
sam were simultaneous. Even now the 
actual date is not fixed but it was said for 
the first time in March 1910 when the plaint- 
iff's witnesses were examined in Benares that 
it took place on some day between the 28rd 
and 26th December 1905. These unex- 
plained variations iu the date cast a strong 
suspicion or the truth of the plaintiff’s oase. 
‘There are two other transactions in which 
the plaintiff has taken part to which I shall 
refer now. He was present when a brother 
of his (one Lakshmipathi adopted to another 
family) lent Rs. 1,000 to the lst defendant 
on 3rd December 1906 when the Ist 
defendant, if the plaintiff’s present case is 
true had no property at all, and also when the 
note was renewed in April 1908. The 
plaintiff obtained a transfer of this note on 
behalf of a minor ward of his, after a suit 
had been filed on the note and conducted 
that suit on his behalf. When asked to 
‘explain his conduct in allowing his brother 
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to lend to à person wha had no property and 
taking d transfer of the debt he was goed 
énotigh to stiggest that it Was tio donéetr of 
his if his brother foolishly lent td a pérson 
who had no property anf dénied that he had 
atiythifig to do with the transfer of thé debt 
dr the condiict of the uit: But unfor: 
tunately for him he had been examined in 
the suit on the note aid Had admitted that 
hë obtainsd the loan from his brother for 
his uncle and also that he negotiated and 
obtained the transfer; and explained that 
he did so because he and his uncle had 
settled their differences and that he was to 
sudeedd to his anole after his death. He 
denies How that theře Was ny stich under- 
standing, but he does n6t etplain why if his 
tinclé besame an asdeti6 and he himself 
fecame the owner of all his properties, he 
took part in these transdétions. His cross- 
examination as to these transactions is at 
pages 93 to 95 of the paper book. A perusal 
of his evidence as a whole leaves the impres- 
sion that he has not an honest case. 

The learned Judge in the Court below, 
however, accepted ag reliable the evidence of 
plaintiff’s witnesses Nus.1 to 4 who deposed 
that the Ist defendant performed certain 
ceremonies and went through certain rites by 
which he became a Sanyasi; and he came to the 
conclusion that though the Ist defendant 
did become an ascetic he did nőt give up or 
relinquish his property, that he got tired of 
his Sanyasam very soon and discarded 
even the Symbols of his order. He evi- 
dently thinks that the vacillation of the 
plaintiff was due to his desire to obtain the 
co-operation of his brother in any action . 
against his uncle or to settle with his perverse 
uncle who like a good Sanyasi would not 
quietly surrender possession of his property 
and go a-begging as he ought. It, there- 
fore, becomes necessary to examine that evi- 
dence. Of the fourth witnesses the first three 
were examined on commission at Benares 
ard the fourth was examined on the 12th 
January 1911 and the judgment was not 
delivered till the end of December 1913. 
Such a long interval considerably -detracts 
from the value of the opinion of the Trial 
Judge on the eredibility of the witnesses 
examined before him. 

* * % * # % $ * 

Assuming, however, that that evidence is 
true and the witnesses accurately desoribe . 
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what they saw, yet the evidence appears to 
be insufficient to prove that the lst defendant 
entered the holy order of Sanyasis by 
the performance of the necessary rites and 
ceremonies prescribed by the Sastras; in 
particular there is no evidence that the 
Ist defendant pronounced the preska 
mantram whioh is absolutely essential for 
an orthodox Sanyasam. The ideal ascetic 
is ‘he who haying passed from order to 
order, having paid the three debts (that 
to the Rishis to the pitiris and to the 
devas) in the evening of his life tired of 
the’ world gives up everything and 
determines on passing the remainder of 
his days in holy meditation calmly awaiting 
his release. (Manu Chapter VI, verses 33 to 
37 and 45, Jabala Sruti cited in Apararka’s 
commentary on Yajnavalkyaand Yajnavalkya, 
Chapter III, verse 57). The essence of such 
Sanyasam, as the word itself imports, 
is the relinquishment of all property and 
worldly concerns even of the desire for 
them. In the Taithireva Upanishad, it is said 
“not by works, not by sons, not by wealth, but 
by relinquishing these some obtained im- 
mortality.” “Getting out of the desire for sons, 
for wealth, and the world, a Brahmin goes 
into mendicant state:” (Bikshacharyam 
Oharant) Vajasayena Brahmanam cited in 
Parasara Madhaviyam, Bombay Sanskrit 
Series Volume 48, page 152. The rituals to 
be followed by a person desirous of 
becoming a Sanyasi are indicated in the 
Smritics and are set out in detail in the 
works of the commentators and text book 
writers (Manu Chapter VI, verses 32, 39, 
4], 43; Baudayana II, 10, 17, Parasara 
Madhaviyam, pages 146 to 178; Dharma 
Sindhu, pages 363 to 370 Bombay Edition). 

The postulant for Sanyasam after 
learning the duties of a Sanyasi should 
first perform his death ceremonies—this, 
however, is by some not considered 
necessary——-and the eight sradhas the 
last of which is his own sradhas; he must 
then distribute his wealth to his sons and 
Brahmins reserving enough for the homam 
(sacrifice in the fire) to be subsequently 
performed. Then he has to perform 


Prajapathiyeshti or agneshti and finally viraja. 


homam. These are sacrifices in fre and are 


purificatory ceromonies. At the end of 
ceremonies, the postulant has no’ pro- 
perty at all for even the sacrificial 
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vessels if they are of wood must be burnt 
in the fire andif they are of metal must 


be given tothe priest. After these are 
done he takes leave of his sons, and 
standing in water takes some water in 


his hand and drops it saying that he 
has given up desire for sons, wealth, world 
and everything (Sarva Thyagam). He 
makes a vow that he will not injure any 
living being. Finally there is the uttering 
of. the ‘Presha Mantram? The literal 
meaning of the mantram is ‘have been 
given up by me’ (Sanyastham maya). The 
mantram isto be pronounced low three 
times, and loud twice and till the 
mantram 18 pronounced the man does not 
become a Sanyasi. The above is common 
to all Sanyasams, but there is a difference 
of opinion as to the discarding of the sacred 
thread, as to the shaving of the tuft and as 
to the number of sticks in the staff. ‘This is 
due to certain doctrinal differenses which it is 
unnecessary to deal with for the present pur- 
pose beyond saying this; that the discarding 
of the holy thread which implies the giving 
up of allthe duties prescribed not merely 
for the order (ashrama), but also for the 
caste (varna) including the obligatory San- 
dhyavandanam, is proper only to the highest 
kind of Sanyasi, Paramahamsa. It is said 
in the statement of the llth defendant, that 
the lst defendant became a Paramahamsa, 
but if he did, he should not have resided 
in a honse or in a Village; he can enter a 
village only in the evening for begging 
for his meals. It is to be observed that the 
essential feature of Sanyasam is the actual 
relinquishment of all property and an actual 
abandonment of all worldly concerns, down 
to evena desire for them; and it is said 
in the most emphatic terms that a person 
adopting Sanyasam, without this abandon- 
ment of all desires (bairagyam) goes to fearful 


` Narakam (Dharma Sindhu, page 364). It 


is clear that in this case the Ist defend- 
ant did not abandon or relinquish his pro- 
perty and had no intention of doing so; 
and there is no evidence that he pronounced 
the ‘Presha Mantram’ wthout whioh he cannot 
become a Sanyasi. The learned Subordi- 
nate Judge thinks that without relinquishing 
his property, a man may become a Sanyasi 
but the Sanyasam would be useless; and from 
the verse of Yajnavalkya, which prescribes 
a rule of inheritance for an ascetic’s pro- 
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. perty, infers that a Sanyasi may possess 
property. Perhaps it isa question of words 
but it appears to me that to speak of a 
Sanyasi retaining his property is a con- 
tradiction in terms. The rule as to inherit- 
ance is explained by the commentators as 
applying to the staff, water pot, and sandals 
of a Sanyasi, which alone is permitted to 
him (Manu Chapter VJ, verse 41 ‘Pavitro- 
pakital’). The learned Judge is not right 
in thinking that an ascetic can make a 
hoard of things for a day, a month, or six 
months or a year; for that can be done only 
by a vangprastha or hermit. On the other 
“hand itis said in a verse cited in Parasara 
Madhaviyam (page 184) that a Sanyasi 
should not even procure an extra staff for 
future use. Similarly in Court Sankar Byas 
y. Niader Singh (5), it appears to have been 
held that without actually relinquishing or 
abandoning his property a man cannot 
become a Sanyast. 


If, however, the first defendant became a 
Sanyasi, his heirs would take his property 
and probably his legatee even during his 
lifetime. In an interesting passage in 
Pollock and Maitland’s “History of English 
Law’ the learned authors describing the 
status of a monk say, “A monk or nun can- 
not acquire or have any proprietary rights. 
When a man becomes professed in religion,” 
his heir at onge inherits from him any 
land that he has, and, if he has made a 
Will it takes effect at once as though he 
were dead, If after thisa kinsman of his 
dies leaving land which according to the 
ordinary rules of inheritance would descend, 
he is overlooked as though he were no 
longer in the land of the living; the inherit- 
ance misses him and passes to some more 
distant relative. The rule is not that what 
descends to bim belongs to the house of 
which he isan inmate; nothing descends to 
him for he is already dead. In the eye of 
ecclesiastical law the monk who became a 
proprietarzus, the monk, that is, who arrogat- 
ed to himself any proprietary rights-on the 
separate enjoyment of any wealth, committed 
about as bad an offence as he could commit.” 
Except that the Smriti writers and com- 
mentators had no conception of a Will, the 
above passage accurately represents the 
status of a Sanyasi under the Hindu Law. 
°” It does not seem to be necessary that there 
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should be an actual transfer to, or a reliquish- 
ment in favour of any particular person, 
but one about to become a Sanyasi may 
simply abandon his property in which case 
the law will vest if in his heirs. In the 
Dayabhaga in the very beginning where 
the author discusses the meaning of thé 
word ‘Daya,’ and origin of right to property, 


_he points out that not merely by gift, but 


by death, Sanyasam, etc., the right of 
the previous owner is lost, and that of the 
successor begins. The same. principle is ap- 
plied in fixing the time for partitiun. The 
author explains that the phrase “the death of 
the father” does not necessarily mean actual 
death, but includes Sanyasam, etc., (Stoke’s 
Hindu Law Books, Dayabhaga, Chapter 1, 
placitum 4 and 381. The Sanskrit word 
translated as ‘retirement’ is “Pravrajita’), See 
also 2 Colebrooke’s Digest, page 197. This 
appears also to be the opinion of text writers 
(Strange, pages 164, 185, Trevelyan, page 100; 
Mayne, page 828, Vyavasha Chandrika, page 
20). It is, however, unnecessary to pursue 
this matter further as I have come to the 
conclusion that the Ist defendant did not 
enter the fourth order as prescribed in the 
Dharma Sastras; nor is it necessary to decide’ 
any other questions. The appeal must be 
dismissed with costs, 


ABDUR RAHIM, J.—I agree. 


Appeal dismissed. 
V.R.P. 





NAGPUR JUDICIAL COMMISSIONER’S 
7 COURT. 
APPBAL FROM APPELLATE Deorsa No, 342 
or 1916. 

January 11, 1917, 
Present:—Mr. Mittra, Officiating, A. J. O, 
HARIPRASAD AND anotHern—Puaintires— 
APPELLANTS 

VETSUS l 
GOVINDRAO -——DEFENDANT—RESPONDENT. 

Lambardar, power of, to grant leases---Co-sharers, 
rights of——Wajib-ul-arz, construction of. 

Where the wajtl-wl-arz of a village provided that 
before granting leases of vacant lands the lambardar 
should consult the co-sharers of the village: 

Held, that the co-sharers could not claim to avoid 
abona fide lease merely on the groand that their 


wishes were not consulted beforeit was given. [p. 
543, vol, 1.) ` i 
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Appeal against the decree of the District 
Judge, Nimar, dated the 28th March 1916; 
confirming that of the Munsif, Burhanpur, 
dated the 15th December 1915. 


Mr. J. O. Ghosh, for the Appellants. 
Mr. A. C. Roy, for the Respondent. 


JUDGMENT.—The  plaintiffs-appellants 
own eight-annas share in’ Mauza Deola, the 
other eight annas being held by the lst defend- 
ant, who is the lambardar of the village. The 
ond defendant is a tenant under a lease exe- 
cuted by the lambardar. The plaintiffs sue for 
the ejectment of the latter on the ground that 


the lease was executed without the knowledge. 


and consent of the plaintiffs. There is also 
a prayer for joint’, “possession of the land to 
the extent of the ‘plaintiffs’ ‘half share. The 
Courts below have dismissed the suit. 

The contention on behalf of the plaintiffs 
is that, under the terms ofthe wajzb-ul-arz, 
the lamburdar shall consult the wishes of the 
co-sharers before leasing the vacant lands of 
the village. It is urged that, as the plaint- 


iffs were not consulted, as reduired by the. 


custom, the . plaintiffs are entitled to have 
the lease declared void and tò have joint 
possession of the holding. The terms of the 
Nimar wajib-ul-arz are substantially the 
same as those of Wardha. In Kesho Rao 
y. Nana (1), Ismay, J.C., held that the 
eo-sharers cannot claim to avoid a bona fide 
lease.merely onthe ground that their wishes 
were not consulted; before it was given. This 
was followed in Bhima Shankar vy. Krishna 
Mali (2) by the present learned Judicial 
Commissioner. The same view was taken by 
ao A. J. C., in Poonamchand v. Nandlal 
3). i 


The custom embodied in the wajzb-ul-arz 
does not require the consent of the co-sharers, 
They are merely to be -consulted. What 
the lambardar is to do if the proprietors 
are not agreed, is not stated in the wajzb-ul-arz, 
The general rule in these Provinces is that 
the lambardar leases the vacant lands in 
the ordinary course of management. This 
departure from the general rule embodied 
in the wajtb-ul arz does not appear to have 
ripened into a local custom with the 


(1) Second Appeal No. 228 of 1901. 
(2) Second Appeal No. 109 of 1903. 
(4) Second Appeal No. 182 of 1912. 
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certainty requisite for a valid custom. Pro. 
bably, as suggested by Ismay, J. ©., a lam- 
bardar who persists in ignoring the wishes of 
his co-proprietors renders himself liable on 
their application to be removed from office. 

I have already pointed ont that the 
consent of the proprietary body is not re- 
quired by custom. The land is not required 
to be left by the proprietary body, but by the 
lambardar. In the case of a stranger, such 
as defendant No. 2 in this ease is, he has 
a right to assume that the person held out 
as the customary agent of the proprietary 
body has done what his customary duty 
required him to do. It will be intolerable 
if a bona fide tenant is called upon to 
prove that the lambardar has consulted the 
wishes of the proprietary body. It is not 
alleged that the tenant had notice or know- 
ledge of the fact that the lambardar did 
not consult the plaintiffs. Under the 
circumstances the plaintiffs’ suit for joint 
possession has been rightly dismissed, Two 
cases have been cited before me, which have 
no material bearing on the point for decision. 
The first is the case of Darya Singh v. 
Mukund Singh (4). That case fully recognises 
the authority of the lambardar to manage 
an undivided village according to the ordinary 
custom. What was held in that case was 
that the persons put in possession as tenants 
became ordinary tenants not liable to eject- 
ment, though some of the terms of the 
to be not binding-upon 
In the present case, the 
plaintiffs do not complain of any of the 
terms of the lease. They desire to eject the 
tenant on the sole ground that they had 
not consented to the lease. The other case 
cited is Gopal Ramkrishna vy. Govind 
Pandurang Rangari (5), which Jays down 
that anything which the landlord is required 
or authorised to do under the Tenancy Act 
must be done by the whole proprietary body 
or by an agent acting on their behalf. The 
judgment of Ismay, J. O., recognises the 
lambardar as ordinarily the agent of the 
co-sharers for the management of the village. 
I hold that the case has been rightly decided, 
and the appeal is, therefore, dismissed. There 
will be no order for costs, as the case proceeded 
ex parte against the tenant,and the respondent 


4) 2 C. P. L. B. 103. 
5) 13 C. P, L. R, 113, 
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of section 60. There is, therefore, no force ` 
in this appeal, and we, therefore, dismiss it 
with costs. 
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lambardar is not entitled to his costs as be 
failed to consult the plaintiffs before giving 


the lease. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 

TRET APPEAL FROM ORDER No. 11 or 1917. 
May 18, 1917. 
Present:—Mr. Justice Tudball and 
Mr. Justice Walsh. 
TEJ SINGH AND orHERS-—APPELLANTS 
VETSUS 
BANWARI LAL AND oTHERs— 


RESPONDENTS, 
Provincial Insolvency Act (TLE of 1907), s. 16 (2) (a) 
Civil Procedure Code (Act V of 1908), s.60 (c)— 
Insolvent possessed of zemindari, whether agriculturist 


House, whether can be sold. 

Where the chief source of income of an insolvent at 
the time of his application is his zemtndari, he is not 
an agriculturist in the true meaning of the word, 
although he cultivates some land, and his house is 
not, therefore, exempt from sale under section 60 (c) 
of the Oivil Procedure Code. 

First appeal from an order of the District 
Judge, Meerut. ` 

Mr. A. H. O. Hamilton, for the Appellants. 

Mr. N. O. Vaish, for the Respondents. 

JUDGMENT.— Thoe appellant applied to be 
adjudicated an insolvent. At the time of his 
application he owned and possessed con- 
siderable zemindart and many houses in- 
eluding the one now in question in which 
he resides. He also cultivated some land. 
The rest of the property has all been sold 
by the Receiver. He objects to the sale 
of his residential house and the plea taken 
is that he being an agriculturist, his house 
and property cannot be attached and sold 
in execution of a decree and, therefore, under 
the terms of the Insolvency Act, cannot be 
sold by the Receiver. The appellant’s own 
application shows that he placed this house 
at the disposal of the Court for sale if 
necessary to satisfy his creditors. At that 
time he was not an agriculturist in the 
true meaning of the word. His chief source 
of income was his zemendari and his house 
“ property was not property exempt from sale 
in execution of a decree under clause (c) 


Appeal dismissed. 


CALCUTTA HIGH COURT. 

ApPEAL FROM APPELLATE Deorsa No. 18 

or 1914. 

January 30, 1917. 
Present:—Mr, Jastice D. Chatterjee and 
Mr. Justice Newbould. 

ZAMIR MUNSHI—Dgerenpantr— 
APPELLANT 
VETSUS 
BISSESWARI DEBYA CHOWDHURAIN 
AND OTHERS — PLAINTIFFS — RESPONDENTS. 

. Landlord and tenant—Sale “of portion of non-trans- 
ferable occupancy holding—Surrender, subsequent— 
Landlord, right of, to eject purchaser—Bengal Tenancy 
Act (VII B. C. of 1885), s. 86—Incumbrance, meaning 
of. 
la Chatterjee, J—A tenant has no right to surren- 
der a portion of a non-transferable occupancy holding 
after he has transferred the same to a purchaser, 
and the landlord has no right to eject such purchdser 

on accepting such surrender. [p. 547, col, 1.] 

Per Newbould, J.—A sale of a portion of a non-trans- 
ferable holding does not create an incumbrance on 
the tenancy within the meaning of section 86 (6) 
of the Bengal Tenancy Act. [p. 648, col. 1.] 

The position of a tenant ota holding not trans- 
ferable without the landlord’s consent is similar to 
that of an English tenant, who has made a covenant 
not to transfer. [p. 547, col. 2.] 

Where a tenant, after having transferred a portion 
of an occupancy holding not transferable by custom, 
surrenders that portion to the landlord, and takes 
a new settlement of the remainder of the holding, 
his act operates in law as an impliéd relinquishment 
of the holding, so as to entitle the landlord to eject 
the purchaser of the portion. [p. 548, col.2.] 

Appeal against the decree of the Officiating 
Subordinate Judge, third Court, Mymensingh, 
dated the 8th September 1913, reversing 
that of the Munsif, fourth Court, Netrakona, 
dated the 16th August 1912. 

FACTS material to this report are as 
follows; — 

The plaintiff's case was that the lands in 
suit forming part of three occupancy hold- 
ings were verbally surrendered by the 
respective tenants in favour of the plaintiff 
landlord in 1314 and the tenants took fresh 
leases in respect of the remaining portions. 
The plaintiff, when she went to take posses- 
sion of the surrendered lands in 1315, was 
resisted by the defendant. Hence this suit 
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for recovery of possession on declaration of 
plaintiffs title, The defence was that the 
disputed lands were sold by the tenants to the 
defendant prior to their alleged surrender; that. 
the story of surrender and fresh settlement 
with defendant’s vendor was false, and even 
if true, the transactions were spurious, 
fraudulent and collusive; that there was an 
agreement by the plaintiff landlord to settle 
with the defendant and the defendant paid 
nazarana but the kabuliyat was not actually 
executed on account of a fraudulent attempt 
on the part of the landlord to include lands 
of the defendant’s original holding in the 
kabulcyat which contained a stipulation for 
the payment of enhanced rent, thatthedefend: 
anf was not liable to ejectment as he was 
a transferee of a portion of an occupancy 
holding. The Munsif dismissed plaintiff's 
prayer for khas possession but declared her 
zemindart title. On appeal, the lower Appel- 
late. Court reversed the -decision of .the 
Mansif and decreed the suit fully. Hence 
this second appeal by the defendant. 


Babu Bimal Chunder Das Gupta, for -the 
Appellant, — Upon the facts found by the lower 
‘Courts..the decree passed , by the lower 
Appellate Court in favour of the plaintiif- 
landlord on a reversal of,. the. decision of 
the learned Munsif ` cannot ‘stand. The 
landlord cannot recover kkas possession as 
against the purchaser of a portion of an 
occupancy holding, and the defendant as 
transferee of portions of occupancy holdings 
is not liable to ejectment, A transferee of a 
portion of an occupancy holding not transfer- 
able by custom can by suit recover possession 
from the landlord who has forcibly dispos- 
sessed him. This view was taken in the 
Fall Bench case of Dayamoyt v. Ananda 
Mohan Roy (1). The surrender as set up by 
the . plaintiff was alleged to have been made 
by the defendant’s vendor subsequent to the 
sale of the lands, and any surrender made 
subsequent to the defendant’s purchase can- 
not in any way affect the rights or interest 
acquired by the defendant, for the following 
reasons:— 


The sale of a portion of a holding i is an 
inoue Naga within the meaning of sub- 
section (6) of section 86, Bengal Tenancy Act, 


(1) 27 Ind, Cas. 61; 
52; 42 O. 172, 
35 


15 ©. W. N. 971 20 C.L. J. 
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which runs thas; “When a həlding is. 
subject to an ingumbrance sesaral by a. 
registered instrument, the surrender of tha 

holding shall not be valid uoless it is made 

with the consent of the landlord and the, 
incambrancer.” The term ‘incumbrance’ has, 
been defined in section 161 of the Bengal. 
Tenancy Act, but the definition of the term 
as given in section 161 is not at all exhaus- 
tive bnt is expressly limited to the pur- 
poses of Chapter XIV, and there is nothing 
to prevent a wider interpretation being 
put upon the word “incumbrance” as 
used in section &6, sub-section (6), Chap-- 

ter IX. In Chandra Sakai v. Kalli Pro. 
sanno Ohuckerbutty (2), ‘exchange’ has been 
held to be an incumbrance, and there is no. 
difference in principle between a case of ex- 
change and a:case of sale, This position is 
also supported by authorities, See Husanz 
Bibi v. Sadir Momud Sarkar (3), Asgar Ali 
vy. Gouri Mohan Roy (4). lf this 
wore not so, the result woald be anomalous: 
the purchaser would be placed in a worse 
position than mortgagees or lessees. 

Sale isa total extinction of the title of 
the vendor; as soon as the sale is completed 
the vendor becomes completely divested of 
all the rights that he had inthe property 
sold; hence upon general principles,-after sale 
of a portion, the tenant is divested of all his 
rights in respect of the portion transferred 
and hence can confer no title upon the land- 
lord by surrender made subsequent to the 
sale. By surrender, a tenant-sannot effect 
in favour of his landlord anything more 
than he can do in favour of a third person 
by assignment. 


There is not and | there cannot b3 auy 
charm about the word “landlord.” See Foa on 
Landlord and Tenant, third edition, paga 
624. There is nothing in the Bengal Tenancy 
Act which takes the case out of the purview 
of the general principles of justice, equity 
and good conscience, Ses Ram Udar Singh vy 
William Oox (5). The surrender alleged 
in this case cannot be a good surrender in 
law—it is merely illusory, and baing 
obviously illusory it has not the effect of 


(2) 23 0. 254, 12 Ind, Dec. (N. s.) 170. 
(3) 30 Ind. Cas. 252. 
ga. 21 Ind. Oas. 58; 18 O..W. N. 601; 18 G. L.J. o 


ke 27 Ind. Cas. 564; 190, W. N. 268, 


546 


ZAMIR MUNSHI V. BIsSESWARI DEBYA. 


extinguishing the original tenancy, and 
tke purchaser is protected from ejestment 
by the landlord. See Naba Kishore Saha v. 
Dhananjoy Saha (6). A surrender cannot be 
operative for purposes of section 86 where the 
condition mentioned in sub-section (5) cannot 
be fulfilled. “Another tenant” in that sub- 
section means a person other than the original 
tenant. See Asgar Ali vy. Gouri Mohan 
Roy (4). If the alleged surrender is valid, 
the original tenancy subsists in its entirety. 
The acceptance of a fresh” lease is a volun- 
tary act of the landlord which amounts in 
law to a sub-division of the original holding 
and a consequent recognition of the transfer 
to the defendant, Ham Udar Singh v. 
William Cow (5). The Munsif has found 
that the surrender even if true was 
not voluntary, and this finding has 
not been displaced by the lower Appel. 
late Court. The lower Appellate Court erred 
in holding that if there was an agreement 
to settle with the defendant, he is at liberty 
to have his remedy in a suit for specific 
performance, ‘The defendant being in pos- 
session is perfectly entitled to resist eviction 
on the basis of such agreement and is not 
required to resort to a suit for specific per- 
formance, 

Babu Dwarka Nath Ohakerbutiy (with him 
Babu Ramani MohanisOhatierjee), for: the 
Respondent.— Unless the sale of a portion of 
a holding is an incumbrance the defendant 
has no case, but it has been clearly laid 
down that the sale of a portion 18 notan in- 
cumbrance. -See Tamizuddin Khan v. Khoda 
Nawaz Khan (7). 

As against the landlord the transferee of 
a portion of a holding has no right, and the 
landlord has no duty or obligation towards 
the transferee—he is perfectly justified in 


` resorting to any device or means he chooses 


in order to protect his rights. See Ramoni 
Mohan Roy v. Kalimuddi (8). Elsewhere the 
relationship of landlord and tenant is govern- 
ed entirely by contract but not so under the 
Bengal Tenancy Act. So general principles 
can be of no avail to the defendant. 

Babu Bimal Chunder DasGupta, in reply.— 
After the Full Bench case in Dayamoyi v. 
Ananda Mohan Roy (1) itis hardly correct 


(6) 33 Ind, Cas, 611; £0 C. W. N. 610. 
(7) 6 Ind. Cas, 116; 14 0. W, N. 229; 11 C. L, J, 16. 
(8) 17 Ind, Cas. 682; 17 O. W. N, 1101. 
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to say that fhe transferee of a portion 
has no rights—he has the right to be 
on the land even as against the 
landlord and the landlord has the corres- 
ponding duty of allowing him todo so. The 
decision in Ramoni Mohan Roy v. Kalimuddz 
(8) overlooks this aspect of the matter and 
is thus inconsistent with the Full Bench case, 
and is no longer binding. The case was 
decided ex parte, and matters in favour of the 
tenant were not placed before the Court. 
Besides, this case does not touch the second 
branch of my argument. Then again the 
case of Tamizuddin Khan v. Rhoda Nawaz 
Khan (7) has been doubted in Asgar Ali v. 
Gouri Mchan Roy (4). I adopt the considera- 
tions mooted out by the learned Judges in 
the latter case against the correctness of the 
decision in Tamizuddin Khan v. Khoda Nawaz 
Khan (7). Besidesthe case of Tamizuddin 
Khan v. Khoda Nawaz Khan (7) favours the 
second branch of my argument, as it lays 
down that sale of a portion effects a com- 
plete extinction of the vendor’s title so far 
as the portion transferred is concerned. 


JUDGMENT. 

D. Caatreriget, J.—In this case certain 
tenants sold portions of their occupancy 
holdings to the principal defendant and 
surrendered - those -portions only to the 
landlord and took from him leases at. an 
enhanced rent in respect of the residue of 
their holdings. The landlord by virtue of the 
surrender wants to eject the principal defend- 
ant. The first Court disallowed the prayer 
for khas possession and the lower Appellate 
Court has allowed it. The question before 
us is whether the decree for khas possession 
is right. The judgment of the lower 
Appellate Court finds support in the cases 
of Tamizuddin Khan v. Khoda Nawaz Khan 
(7) and Ramoni Mohan Roy v. Kaliniuddi 
(8). It is contended, however, that these 
cases were wrongly decided and in any case 
are no longer binding authorities, as they 
are inconsistent with the later Full Bench 
ruling in Dayamoyt v. Ananda Mohan 
Roy (1) and have been questioned in the 
case of Asgar Ali v. Gourt Mohan Roy 
(4). I think these contentions are 
right and that the judgment of the 
lower Appellate Court is wrong. It. was 
held in Dayamoyi’s case (1) that the sale 
of a portion of an occupancy holding is 
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valid and the landlord has no right to khas 
possession of the land. Now what more 
has taken place in this case? The tenants 
sold portions of their occupancy holdings 
and had no right or interest left in the same. 
Then they made a show of a surrender of the 
self-same lands to the landlord. They had 
nothing to surrender and the landlord had no 
right toeject the purchaser. Then there is 
an amalgamation of these two nothings and 
at once the landlord is competent to eject 
the purchaser. It is true the landlord 
“was not bound by the sale and could, under 
section 85 (7), Bengal Tenancy Act, -accept 
a partial surrender; but this means a 
surrender of something which the tenant 
had tosurrender, Apart fromthe meaning 
of the word ‘surrender’ in English Law, 
-tbe word has a meaning as a word in 
‘the English language, to give up or resign 
or yield to the possession of another; but 
the tenant has no right to give up or 
resign or yield what he has already sold. 
. In this view of the case surrender is a 
misnomer for the act of the tenant and 
section 86 (5), even if it could ` apply to 
part-surrender (for the clause speaks of 
surrender of his holding), would not entitle 
the landlord to . take kkas possession. 
Nor in this view of the case is it necessary 
. to consider whether the word incumbrance 
in section £6 (6) includes the sale of a 
portion. of a holding. 

Having regard to the fact that I differ 
. from the decision of the Court in the cases 
of Lamizuddin Khan v. Khoda Nawaz Khan 
(7) and Ramoni. Mohun Roy v. Kalimuddi 
(8), the better course would perhaps have 
been fo refer the matter to the Full 
Bench, but as I cannot do so alone and 
.as the second branch of the argament, 
namely, the effect of Dayamoyt’s case (1) 
may be sufficient to dispose of the case [ 
would allow the appeal: 


As we differ on a point of law, the case 
must go to ‘the Chief Justice for reference 
to a third Judge. The point of law in 
respect of which we differ is-—-whether a 
raiyat, having solda part of his occupancy 
holding, can surrender the self-same part 
to his landlord so as to entitle the latter 


to take kkas possession of the said part: 


by ejecting the purchaser? 


Newsivup, J.—The facts as found in 
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this appeal are as follows:— The tenants of 
these holdings with occupancy rights under 
- the plaintiff sold the plots of land in suit, 
which form portions of the lands of thess 
holdings, to the principal defendant who 
is the appellant in this appeal. Sub- 
sequently these tenants orally relinquished 
the lands in suit in favour of the plaintiff 
and took fresh settlements at enhanced 
rates by executing kabuliyatsin respect of 
the remaining lands of their holdings. The 
appellant alleged that he had obtained a 
settlement of the disputed land from the 
plaintiff but this was found against him 
by the lower Appellate Court, who granted 
the plaintiff a decree for ‘khas possession. 

On behalf of the appellant it is son- 
tended that the tenants after their sale 
to the appellant-defendant’ were divested 
of all their interests in the land in snit 
-and had nothing left to surrender to their 
landlord and consequently there was no 
_valid surrender. It is also contended that 
the appellant-defendant, as a transferee of a 
portion of an occupancy holding,,. is not 
liable to ejectment and further that he is pro- 
tected -by the provisions of section 86 (6) of 
the Bengal Tenancy Act, which provides that, 
when a holding is subject to an incumbrancea 
secured by a registered instrument,- the 
surrender of the holding shall not-be valid 
unless it is made with - the consent of the 
landlord and the incumbraucer. 

In support of the. first contention a 
passage from Foa’s Landlord ‘and Tenant 
(5th edition, page 624) was read tous. But 
the general principles of English Law that are 
relied on have no application to the present 
case. No English case could be-cited to 
support the contention that the landlord 
would be bound by a transfer made by a 
tenant who had covenanted not to transfer. 
The position of a tenant of a holding not 
transferable without the landlord’s consent 
is similar to that of an English tenant who 
has made such a covenant. 


In my opinion the facts of the present 
case cannot be distinguished from the facts 
of the cases of Tamizuddin Khan v. Khoda 
Nawaz Khan (7) and Ramoni Mohan Roy v. 
Kalimuddi (8). In both these cases it 
was held that the sale of a portion of a 
non-transferable holding did not create an 
Ghee 43 H 
-incumbrance” on the tenancy within the’ 
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meaning of section 86 (6) of the Bengal 
Tenansy Act. In the former of these cases 
the. tenant sold a portion of his - holding 
without the landlord's consent and. then 
surrendered that portion. The landlord then 
settled this surrendered portion with the 
plaintiff and it was held that the plaintiff 
could eject the transferee. Inthe latter case 
the facts still more closely resemble the facts 
of the present case, ‘The tenant after selling 
a portion of his holding surrendered that 
portion and executed a kabuliyat in respect 
of the remaining portion of the holding. It 
was held that upon auch surrender the land- 
lord was entitled to eject the faites as 
a trespasser, 


The learned Vakil ne the appellant did 
not deny that ‘these cases were in point 
but contended, firstly, that the decisions were 
erroneous and secondly, that: -they were 
opposed to the later decision of the Fall 
Bench of this Court ic Dayamoy?’s case (1). 
In support.of the first of these contentions 
he relies on the decision of a Bench of this 
Court in -Asgar Ali v. Gouri Mohan Roy 
(4). There'the accuracy of the decision“ ih 
Tamizuddin Khan v. Khoda Nawaz Khan (7) 
was doubted and Mookerjee, J., in his judg- 
ment pointed out that, at .least four points 
required consideration.befare that case could 
be held to. furnish :acorredt exposition of 
the law. I will, 
points serzatim. The first point is that “the 
learned Judges adopted for the purposes.of 
the interpretation of section 86, which finds 
a .place in Chapter IX of the Bengal Tenancy 
Act, the definition of the term incumbrance 
given for the purpose of Chapter XIV 
alone.’ This statement appears to be in- 
correct. The learned Jadges remarked that 
the Subordinate Judge-- had accepted the 
definition of. incumbrance in section 161 of 
the Rent Law. Bat though they quoted this 
definition and stated that the word was 
nowhere else defined in Indian Acts, they 
appear to have accepted the meaning attach- 
ed to this word in the English Conyeyancing 
Act of 1881 [44 & 45 Vict. o. 41, section 
2 (vii) ]. 

The second point noticed is that “the 
desision of this Court in the case of Chundra 
Sakut v. Kalli Prosanno Ohuckerbutty (2) 
e shows that “ an exchange i is an incumbrance 


within the meaning of section 161 of the. 
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Bengal Tenancy Act,’ and in relation to the 
question raised before us, there does not 
appear to be any real distinztion between 
an exchange and a sale.” The answer to 
this objection is that in the case cited the 
meaning of incumbrance as defined in section 
161, Bengal Tenancy Act, was being con- 
sidered and as pointed out above the de- 
finition in that section is not applicable to 
the word as used in section 86 (6). 


The third point is that “the effect of the 
decision is to place the purchaser In a worse 
position than a mortgagee or lessee under 
sub-section (6) of section 86.” The result 
may seem anomalous, but that does not 
make the decision bad law, It is similar 
to the effect of the Full Bench decision in 
Dayamoy’s -cage (1), which puts the pur- 
chaser of the whole of a non-transferable 
holding in a worse position than the pur- 
chaser of a part. The last point is that, 
“it may- be a ‘question whether there can 
be a surrender effective for the purposes 
of section 86 when the conditions mentioned 
in sub-section (5) cannot be fulfilled.” 


‘Sub-section (5) of section 85 is as follows: ~ 


“When a raiyat has surrendered his holding, 
the landlord may enter on the. holding and 
either let it to another tenant or take it 
into cultivation. himself.” I cannot see that 
this clause i8 «ny bar to the landlord making 
a fresh settlement with the original tenant 
after his surrender. Even if the agreement 
to make a re-settlement was entered into 
before the surrender, this, in- the absence 
of collusion, would not make the surrender 
invalid. There is nothing in the law to 
prevent a surrender being made subject to 
conditions, In the case of Asgar Ali v Gouri 
Mohan Roy (4) the question of the correctness 
of the decision in Tamizuddin Khan v. Khoda 
Nawaz Khan (7) was expressly reserved. After 
considerirg the objections throwing doubt 
on its correctness, I see no sufficient 
reason for refusing to follow it, on the 
point that a sale of a portion of a holding 
is not an incumbrance within the meaning 
of section &6 (6), Bengal Tenancy Act. If 
it is not an incumbrance, clause (7) of that 
section clearly provides for the valid surrender 
of a part of the holding. 

The learned Vakil for the appellant relied 
on the unreported case of Hasuni Bibi v. 
Sadir Mamud Sarkar (3), which was follow. 
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ed- in Ram Udar Singh v. William Qog (5). 
Both these cases are distinguishable on the 
ground thatthe transfers made by the razyaé 
were by way of mortgage and were, there- 
fore, obviously incumbrances within the mean- 
ing of section 83 (6). The recent case of 
Naba Kishore Saha v. Dhananjoy Saha (6) is 
not in point, as there the pretended surrender 
of the whole holding was held to be a collusive 
surrender and not a real surrender. Here there 
is no finding that the surrender was collusive 
and I see no reason for thinking that the 
landlord had any fraudulent intention in 
acting as he did. 


Finally, the effect of the decision of the 
Full Bench in Dayamoyt’s case (1) has to 
be considered. It was there decided that 
where the transfer is of a part only of the 
holding the landlord, though he has not con- 
sented, is not ordinarily entitled to recover 
possession of the holding, unless there has 
been (a) an abandonment within the mean- 
ing of section 87 of the Bergal Tenancy 
Act, or (b) a relinquishment of the holding, 
or (e) a repudiation of the tenancy. This 
does not help the appellant, as in the pre- 
sent case, there has been a relinquishment 
of the holding. It may be conceded that 
relinquishment of the holding means a re- 
linquishment of the whole holding but 
the whole holding has been surrendered. 
The part sold to the 
lant was expressly surrendered and the 
taking of a new settlement of the remainder 
of the holding operated in law as an im- 
plied surrender of the remaining portion. 
Clause (3) (a) of section 83 of the Bengal 
Tenancy Act shows that there can be im- 
plied surrender under that Act as well as 
under section 111 of the Transfer of Pro- 


party Acts which is not applicable to leases, — 


for agricultural purposes. It is contended 
that it was not the plaintiff’s case as set 
forth in the plaint that thera was a sur- 
render of the whole holding. The facts 
that the tenants mide estifu of some of 
the land of their holdings and executed 
separate registered kabulcyats in favour of the 
plaintiff in respect of the remaining lands 
are set out in the plaints It was open 
to the plaintiff at the trial to agree that 
these favts amountel toa surrender in law of 
the whole holding. 


I consider, therefore, the lower Appellate 


defendant-appel.- . 
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Court was right: in granting- the plaintiff's 
decree of khas possession and would dismiss 
this appeal with costs. 





` As their Lordships differed the case was 
referred to a third Judge, Chitty, J., who, 
however, did not decide tke case as he thought 
that the judgment of the two Judges pro- 
ceeded upon different views of the facts. 
The case was then sent back to the learned 
Julges, who dismissed the appeal with ests 
under sub-section 2 of section 98 of the Civil 
Procedure Code. We understa-d an appeal 
under section 15 of the Le'ters Patent has 
been preferred by the appellant and is 
pending. 


Appeal dismissed. 





MADRAS HIGH COURT. 
APPEAL Acatnst Orver, No. 179 or 1916. 
January 18, 1917. 
': Present:—Mr. Justice Oldfield and 
h Mr. Justice Bakewell. 
Tas CHALAPURAM BANK, Lro., toronag 
I's MANAGING PROPRIRTOR 
K. C. SREEVEERA RAYAN RAJA 
AVERGAL —Dsrenpant-— 
APPELLANT 
versus i ; 

Tar ZAMORIN RAJA AVERGAL, 
REPRESENTED BY THE 
REGULATION COLLECTOR ano AGENT 
ro THE COURT or WARDS— PLAINTIFF 


—— RESPONDENT. 

‘Principal and agent—Manager of Bank, powers of 
— Bank, whether can be sued ‘by its Manager'—Plaint, 
amendment of, by claim for relief against Manager per- 
sonally in alternative —Liability of Manager — Execution 
— Agreement to satisfy decree-—Assignment, procuring of, 


` in breach and ewecution—Sutt by judgment-debtor for 


recovery of amount paid in execution, nature of—Civil 
Procedure Code (Act Y of 1908), 3. 47, whether bar, 

A Bank isa limited company and it can be sued 
only in its own corporate personality. It cannot sue 
or be sued in the name of its Manager anda suit 
against a ‘Bank by its Manager’ meansat ‘best only 
that it is proposed to serve the Manager. [p. 551, 
col. 2 

In Ti a suit, the Manager cannot be treated asa 
party already on the record who can be made 
personally liable. [p. 551, col. 2.] 

An application to amend the plaint by insertion 
of a prayer for relief against the Manager in the 
alternative should be refused, though he can be, 
added as, a party independently. ip. 551, col, 2.) 
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The trial of‘the ‘suit must be restricted to am 


enquiry into the question ‘of the Bank’s liability and: 


the Manager’s conduct can affect it only in so far 
as he may be found to have acted within the scope 
of his authority. |[p. 552, col. 1.] 

A suit for return of money paid by a judgment- 
debtor to a person, who, in violation of a contract to 
enter satisfaction of the decree, procured the assign- 
ment of it “to ‘himself and realized money in execu- 


tion; is one for. breach of Fcontract and is not barred. 


by the provisions of section 47, Civil Procedure 
Code.’ [p. 551, col. 1.] 

Appeal against the order of the District 
Court, South Malabar, in Appeal Sait No. 324 
of 1915, preferred against the decree of the 
Court of the Temporary Subordinate Judge, 
Palghat, at Calicat, in Original Suit No. 17 
of 1914. 


FACTS.—Plaintiff, the Zamorin of Cali- 
cut, brought:a suit against the defendant 
Bank to recover money realised in execution 
of a decree passed against his predecessor. 
< The Manager of the Bank had agreéd to pay 
off the decree-holder but instead of entering 
up satisfaction, he got the decree assigned 
to himself and executed the same. The 
Subordinate Judge held that the suit was 
barred by section 47 of the Code of Civil 
Procedure. The District Judge, on appeal, 
held: that the snit, being one for damages, 
was maintainable and directed the Manager 
to be made a party. The Manager appealed 
to, the High Court. 

‘Messrs. C. V. Anantakrishna Aiyar and 
K.P. Ramakrishna Adyar, for the Appel- 
lant. . 

Mr. A. Sundaram, for the Respondent. 


JUDGMENT. 


OLDFIELD, J.—The main question argued 
is whether this suit is sustainable or is 
barred: by section 47 of the Civil . Procedure 
Code; and .F, therefore, follow the lower 
Courts in dealing with it with reference only 
- to the plaint and a few documents necessary 
to its understanding, assuming the truth of 
the allegations made. 

In 1912, the late Zamorin of Calicut 
arranged with his Bank, the defendant-ap- 
pellant, that :it should satisfy a decree, in 
connection with which his property bad been 
attached. The: Bank, however, did not satisfy 
the decree, but obtained an assignment of 
it and afterwards recouped itself for the 


amount spent in doing so by deducting - 


it from the: Zamorin’s next instalment of 
malikana or revenue, which was received 


‘to its credit in March-April ‘1912. 


Procedure Code, 


The 
pending execution petition was, therefore, dis- 
posed of on lst April, and the Bank on 28th 
June obtained recognition of its assignment 
in the order in Exhibit U. The present 
ZAamorin, the plaintiff-appellant, succeeded 
on 30th December. The Bank had already 
applied for execution of fhe assigned decree 
and obtained it in spite of plaintiff’s opposi- 
tion and an unsuccessful attempt by him 
to obtain a review of the order of 28th June 
1912. He, therefore, was constrained to pay 
the Bank the decree amount, though it had 
already once paid itself the amount from the’ 
balance in its hands. The plaint. also refers to 
facts in explanation of plaintiff’s predecessor’s 
failure to oppose the assignment application, 
and the Bank’s application for execution, and 
they will be the subject of enquiry at the trial.. 
But the material allegations are those stated. 
On them plaintiff claims repayment of the 
amount of his last payment to the Bank 
and of the legal expenditure incurred in re- 
sisting its apparently unjust demand. - 

The Bank’s first contention, which the 
Court of First Instance adopted, is that this 


‘ suit is simply to recover money paid-in exe- 


cution and is, therefore, unsustainable, It is 
supported on the grounds that the original 
decree-holder and the Manager of the Bank, 
with whom the arrangement was made, are 
not parties and that no contract by the Bank 
to satisfy the decree is alleged. But even. 
if the parties referred to were necessary, - 
and I cannot see how they were (since deceit 
is not imputed to the decree-holder at all 
or to the Manager personally except'in the - 
alternative), their absence would not change 
the character of the suit; for they could, if 
necessary, have been impleaded. And in. 
fact in paragraphs 5 and 6 -of the plaint,-an - 
agreement by the Bank to satisfy the decree, 
in pursuance of which it recouped itself from 
the Zamorin’s balance, is set up clearly. 
The suit, I agree with the lower Appellate 
Court, is framed as one for damages for the 
Bavk’s breach of its agreement with him. 
The main objection to it is then tlat it 
involves adjudication on a question, which 
could have been raised in the ‘assignment 
proceedings under section 47 of the Civil 
and, therefore, cannot be 
raised now, whether the decree had been 
satisfied at their date. To this objection two 
answers are available, firstly, the deoreg 


~ 
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had not been satisfied and no plea of satis- 
faction was available to the Zamorin, since 
his arrangement for satisfying it had failed 
and he could not be expected to adopt 
the transfer to the Bank as made bename 
for his benefit, when if was not taken 
with his authority, cases such as Annabattula 
Venkataratnam v. Annabattula Nayudu (1) 
being diatingnished on that ground. Secondly, 
if it could be held that a satisfaction, 
which the Zamorin was bound to adopt, 
had taken place, there was still, owing 
to the decree-holder’s and the Bank’s failure 
in their duty under Order XXI, rule 2, 
to have that satisfaction recorded, no 
satisfaction which could be proved; and 
authority -is clear that a suit will hein 
those circumstances. Iswar Ohandra Dutt 
v. Haris Chandra Dutt (2), Krishnasami 
Ayyangar v. Ranga Ayyangar (3), Raghava 
Iyengar y. Athanambalam (4). No doubt 
in these cases, the proceedings, in whish 
the plea of satisfaction should, it was con- 
tended, have been adjudicated on, were 
directly for execution, not for recognition 
of an assignment and for execution under 
Order XXI, rule 16. But the principle 


- inyolyed -is not affected by that or by 


the fact that the petition, on which 
recognition of the assignment was granted, 
irregularly contained no prayer for execution 
by the assignee. In these circumstances, 
the conclusion of the lower Appellate 
Court, that the suit as framed is sustain- 
able against the Bank, must be sustained. 


The remaining question argued arose 
because the Bank’s defence, as disclosed in 
its written statement, was to some extent 
that responsibility for what had occurred 
lay with the Manager already referred to, 
who bad acted ontside the scope of his 
authority and ag the agent of the Zamorin, 
his uncle. Plaintiff, who had brought his suit 
against “the Bank by its Manager,” then 
applied, not for the addition of the latter 
personally as a party, but only for the amend- 


(1) 28 Ind. Cas. 906. 
(2) 25 0. 718; 20, W, N. 247; 13 Ind. Dec. (x. 8.) 


p 


410. 
` (3) £0 M, 369; 4M. L. J. 71; 7 Ind. Dec, (N. Ba) 
262. š 

(4) 28 Ind. Cas. 405; (1914) M. W. N. 174, 


ment of the plaint by insertion of a prayer 
for relief against him in the alternative. 
The Subordinate Judge refused this on the 
ground that the application was unduly 
delayed, and I should agree that it was 
80; Bat the lower Appellate Court allowed 
it, because paragraph 19 of the plaint 
already asked for relief against the Manager 
perscnally, and no real change was involved. 
The question is whether this part of its 
judgment isright. Now the Bank, alone is 
before us, and I have felt some doubt as 
to whether it can be permitted to take 
objection to a decision, which cannot affeat 
the merits of its defence and which the 
Manager will be able to attack, when and 
if it operates to his personal prejudice, 
But the prevailing consideration, in con- 
sequence of which I proceed, is that this 
decision is based on a fallacy, which will 
probably cause confusion during the trial 
and involves misconception as to the Bank's 
position. The Bank is a limited company; 
and it has not been suggested that it can 
sue or be sued in the name of its Manager 
under any special enactment. It then can 
be sued only in its own corporate person- 
ality; and the statement in the plaint that 
it is sued by its Manager is, if it amounts 
to more than that it is proposed to serve 
him, meaningless. Campbell v. Jackson (5). 
It was, therefore, not open to the lower 
Appellate Court to treat the Manager as 
a party already on the record, who could 
be made personally liable, as though the 
case were similar to that of a minor sued 
by bis guardian. The amendment asked 
for, insertion of a prayer for relief against 
a person, who was not a party, could in 
the circumstances have had no legal result 
and should have been refused on that 
ground. It is of course still open to 
plaintiff to apply for’ it again, applying 
alsc to have the Manager  impleaded 
personally, As tothe prospects of such an 
application at this stage, it is unnecessary 
to express an opinion. 

The result is that the appeal fails and 
is dismissed, except as to the direction 
in the Lower Appellate Court’s decreas 
relating to amendment. The appeal is allowed 
in respect of this direction, which must 


(5) 12 0, 41; 6 Ind. Dee. (x. 8.) 28, 
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be expunged from the desree. In the 
circumstances and in view of the extent 
to which tbe appeal succeeds, respondent 
will pay appellant’s costs in this Court, 
costs in the lower Courts will be costs 
in the cause. 

In passing this decision and with refer- 
ence to the lower Court’s mistaken view 
of the Manager’s position, I observe that 
the trial to ‘be held will be concerned 
only with the Bank’s liability and that the 
conduct of the Manager can affect it, 
only in so far as he may be found to 
have acted within the scope of his authority. 
This observation is necessary owing to 
the attempt made in the plaint to use 
language reconcilable with the claim to 
relief being against him and the Bank in 
the alternative. As this claim is unsustain- 


able, so long as he is not a party, it 
may be advisable for the Subordinate 
Judge to insist on that language being 
made “unambiguous by insertion of an 


amendment distinctly alleging that only 
such conduct of the Manager, as was 
within the scope of his authority, is in 
question. 
BAKEWELL, J.—I agree. 
l Appeal partly allowed; Oase sent back, 
UN. R. P, 


PATNA HIGH COURT. 

SEGOND Civic APPEALS Nos, 36, 264 or 1916, 
' . March 21, 1917. 
Preen: Me. Jnglion Roe and 

Mr, Justice Jwala Prasad. 

KASI PATY MUKHERJER-—-PLAINTIFE 
APPELLANT 
VETEUS 


Tue GHAIRMAN or THE PURI MUNICI- 


| PALITY,— DErANDANT—RESPONDENI. 
Bengal Municipal Act (ITI B.C. of 1884), s. 224—" Cess- 
pool”, what is— Cisterns for collection of. rice water, and 
rainwater, whether ‘ ‘cesspools” Dr ain,” meaning of. 
The common meaning of the word “cesspool” is a 

pit into which a drain discharges its contents. The 
word “drain” means not merely a water channel but 
a channel used for the flow of offensive matter, 
Before achannel can be called adrain within the 
terms of the “Municipal Act, ib: must be shown that 
offensive matter is carried by it and before & pit at 
the end of such a channel can be called a “cesspool” 
it must be shown that offensive matter is discharged 
into it. [p, 552, ool. 2.] 


“i 


r 


Where a gentleman constructed two masonry re- 
servoirs, 2% feet by 24 feet, near his house (without the 
permission of the Municipality within which it was 
situate), one to collect surplus rainwater from the 
roof of his house and the other to receive rice water 
from his kitchen, and no offensive matter was 
allowed or was intended to be carried into these two 
reservoirs: 

Held, that the cisterns were not cesspools and as 
such were not liable to be removed or closed under 
section 224, Bengal Municipal Act, and that unless it 
was definitely proved that they were used for 
collection of obnoxious matter no action under the 
section could be taken. Lp. 558, col. 1.] 

Rice water is in itself not an offensive thing, 
although if allowed to stagnate if becomes offensive 
in time. [p. 553, col, 1.] 


Second appeal against a decision of the 
District Jndge, Cuttack, reversing that of a 
Munsif of Puri. 

Messrs. Sarat’ Chandra Chakravarty, 
S. M. Bose and Priynanath Chatterjee, for the 
Appellant. 

Mr, Biswanath Sinha, for the Beania 

JUDGMENT.—The plaintiff in this case 
is a well-todo gentleman who built a bouse 
some three years ago in the town of Puri. 
Without the permission of the Municipality he 
constructed two masonry reservoirs, 25 feet 
by 23 feet, near his house, one to collect surplus 
rain water from the roof of his house and 
the other to receive rice water frem his 
kitchen. The Puri Municipality bave issued 
a notice upon him to close these reservoirs as 
cesspools, and against this notice he files the 
present suit for a permanent injunction reg- 
training the Municipality from carrying into 
effect the notice issued upon him. 

Ths sole question for decision in the appeal 
is whether these reservoirs are cesspools or 
not. If they are cesspools the Municipality 
has jurisdiction to crder them to be closed 
under section 224 of Act III of 1884 and no 
suit would he to contest the decision of the 
Municipality that they skculd te clcsed. 

The Ccurts below have entered into a dis- 
cussion as to what tte word cesspool] means. 
The ccmmon meanirg of the word, as I under- 
stand it, is a pit Into which a drain discharges 
its ecntents. The word drain mcans not 
merely a water clannel but a chanrel uscd 
for ike flow of cffensive matter. Fefooea 
ckanrel can be called a drain within tle 
terms cf the Municipal Act, it must be Lean 
that cfifensive matter is carried by it aud 
kefore a pit at the erd cf such a channel can 
ke called a cesspcol it must te shown that 
offensive matter is discharged into it, 
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Dhe plaintiff has given definite evidence that 
no offensive matter is allowed to be carried 
into these two reservoirs, and before it can be 
said that the reservoirs are cesspools there 
must be definite evidence by the Municipality 
that offensive matter has been carried into 
the reservoirs. There is no such evidence 
on the record. Two Municipal servants were 
called to give evidence. Both say that there 
was no offensive matter in the reservoirs at 
the time of their Inspection. One of them 
no‘doubt says that they gave out a bad smell, 
but we fail to understand how the reservoirs 
themselves could give ont a bad smell if 
there was: nothing offensive in them. The 
learned District Judge gives as his reason 
for holding- that these reservoirs are cess- 
pools that they were designed to collect the 
drainings of the kitchen and anybody who 
has had any experiense at all of the drain- 
ings of a kitchen knows perfectly that such 
refuse is a nuisance and menace to public 
health, unless it is removed without delay or 
disinfectants used. This is obviously true 
of a kitchen in which fish or fowl is cooked. 
The cleaning of fish and the cleansing of fowl 
are matters extraordinarily offensive, and it 
is impossible to keep such a kitchen so clean 
as to prevent offensive matter being carried 
oub with the washings of the kitchen. But 
we are not aware that in the household of 
a Hindu of good caste the kitchen. necessarily 
contains offensive matter. Indeed seeing 
that the usual practice of the family is to 
eat its meals on the floor cf the kitchen it 
seems to be reasonable to suppose that a 
well-to-do kouse- holder would be peculiarly 
careful to see tbat the kitchen floor is not 
full. The plaintiff has given definite evi- 
dence that nothing but rice water is allowed 
to run into this reservoir. Rice water is in 
itself not an offensive thing; no doubt if 
allowed to stagnate it becomes offensive in 
time. Weare not prepared to say that a 
cistern for the collection of rice water from 
a kitchen is a cesspool, and indeed the 
Municipality themselves concede that a 
similar ` sistern ` of somewhat larger dimes- 
sions near the Jagannath Temple is not a 
cesspool. 


We are, therefore, of opinion that the 
present suit should be decreed in part, and 
that tle decree should take this form:— 

That ipasmuch as it’ has pot yet been 
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proved that the reservoirs in question were 


intended to be or have been used as recep- 


tacles for obnoxious matter, it cannot be said 
that they are cesspools within the meaning 
of the Act. That until defnite evidence has 
been taken by the Municipality that they 
are in fact used for the collection of obnoxious 
matter no action under section 224 can be 
taken. That the decree made will not pre- 
vent the Municipality from taking such action 
if in future on inspection by a person having 
authority it be found that obuoxious matter 
has been allowed to collect in these reservoirs. 
That the suit for a permanent injunction res- 
training the Municipality from interfering 
with these reservoirs must be dismissed. 
That the suit for the setting aside of the 
notice issued by the Municipality upon the 
plaintiff must be decreed. The Municipality 
is restrained from taking any further aetion 
upon the notice issued in this particular case. 

We direct that each side pay its own costs 


throughout this litigation, 


Appeal partly allowed, 


CALCUTTA HIGH COURT. 
LETTERS Patent Appeat No. 99 or 1916, 
February 21, 1917. 
Present:—Justice Sir John Woodroffe, Kr., 
and Justice Sir Asntosh Mookerjee, Kr., 
Kumar PRASANNA DEB RAIKAT, 
LATE A MINOR, BY HIS GUARDIAN 
SATIS CHANDRA ROY CHOWDHURY 
—- PLAINTIFF—APPELLANT. 


TEN SNS 
MOHANANDA DAS-— J)EFENDANT— 
RESPONDENT. 


Bengal Tenancy Act (VIH B. O. of 1885), s. 50— Pre- 
sumption—Slight variation of vent—Appeal—Admis- 
sibility of document admitted without objection, whether 
can be questioned— Pleadings. 

A slight variation in the rents paid in the preceding 
years, unless explained as having been due to an 
ancrease of area or any other cause than that of 
enhancement of rent, is sufficientto rebnt the pree 
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sumption arising under section 50 of the Bengal 


Tenancy Act. tp. 556, col. 1. ] ao 
Documentary evidence which is not altogether 


irrelevant and which has been admitted without 
objection, cannot be objected toin appeal on the 
ground that it isnot admissible for the purposes for 
which it has been used [p. £56, col. 1.] 

Appeal under section 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Newbeuld, dated the 5th April 1916, in 
Appeal from Appellate Decree No. 2702 of 


1914, 
FACTS material to this report are briefly 


as follows: — 

The plaintiff landlord brought this suit 
under section 106 of the Bengal Tenancy 
Act for the correction of an entry in the 
Record of Rights, viz., that the rent of the 
jama in question is not liable to variation. 
It was proved on behalf of the landlord 
that the rent previously payable for the 
jama was Rs. 25-12 karas 12 krants but it 
was afterwards raised to Rs. 25-3-0, The 
Settlement Officer decreed the plaintiff's suit 
and relying on the jama wasilbaki papers 
found as a matter of fact that the rent did 
vary and that variation was due to enhance- 
ment of rent. On appeal, the decision of 
the Settlement Officer was affirmed. On 
second appeal to the High Court Mr. Justice 
Newbould reversed the desision of the lower 
Courts on the ground that the variation was 
very slight and such nominal variation was 
not sufficient to prove any enhancement of 
the rent of the jama. 

Babu Dwarka Nath Chakraburty (with him 
Babus Upendra Nath Roy and Sisir Kumar 
Ghose), for the Appellant.- I submit that 
Mr. Justice Newbonld was wrong in in- 
terfering with the decision of the lower 
Courts, on the ground that the variation of 
rent was very slight and that such variation 
is not sufficient under the ralings of this 
Hon’ble Court to prove alteration of rent. 


It is nota casein which the lower Courts. 


found a slight variation in the payment of 
rent and the High Court on appeal held 
that the variation being very slight might 
be neglected. It is a case in which the 
lower Courts found as a fact thatthe rent 
or jama did vary, and the High Court inter- 
fered with this finding of fact which ib is 
not entitled to do in second appeal. How- 
ever slight the variation of rent paid might 
be, the finding of fact that there was varia- 
tion of the rent or jama arrived at by the 
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final Court of fact shonld not bave been 
reversed by the High Court. 

Babu Ram Chandra Majumdar (with him 
Babus Ramesh Chandra Mazumdar and Na- 
gendra Nath Ghose), for the Respondent.—The 
defendant has proved rent receipts showing 
uniform payment of rent for more than twenty 
years, 

Moreover, the jama wasilbaki papers by 
which the plaintiff wants to prove variation 
of rent are by themselves not suffisient to ` 
saddle the defendant with any liability. 
These papers can only be taken into con- 
sideration as corroborative evidence. Both 
the lower Courts treated this corroborative 
evidence as independent evidence. Bat 
they have erred in so doing. See section 34, 
Evidence Act. 

Then even if these jama wasil baki papers 
raise a presumption under section 90, Evi- 
dence Act, other things are necessary to be 
proved to make the papers admissible in 
evidence under section 32 (2', Evidence Act. 
If these papers are sought to be made use of 
against the tenant under section 32 (2) then 
it must be clearly shown that they were 
made in the ordinary course of business by 
the person by whom they are alleged to have 
been made. 


The next point is that the alleged varia- 
tion being very slight, the presamption 
arising under section 50 (2) of the Bengal 
Tenancy Act should not be taken away. See 
Grant v. Har Sahay Singh (1). The 
entry inthe Record of Rights is in favour 
of the tenant. The landlord must prove 
that there was variation and must explain 
the variation. Unless the increase is ex- 
plained, the law will surely ignore such 
a nominal and very insignificant variation, 
The landlord should prove that the varia- 
tion has bsen on account of something other 
than the alteration of area. The onus lay 
heavily upon him, and he has failed to dis- 
charge that onus. 


JODGMENT.—Mr. Jastiso Newbould has 
held that the variation which has baen 
provei ia so small that it does not rebat 
the presumption arising. undar section 50 of 
the Bangal Tenancy Act. The cases referred 
to deal with thos2 in which thera has been 
an unexplained variatioa. In the present 


(1) 20 Ind. Cas. 53; 180. L. J. 76. 
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case it bas been proved that there has been 
yariation of rent; and there is no suggestion 
or evidence in the case to show that such 
variation was due to increase of area or any 
other cause than that of enhancement of rent. 
This ground, therefore, fails. 

The other ground taken is that the learned 
District Judge was wrong in relying upon 
the evidence afforded by the jama wasil- 
baki papers. It is not and cannot be dis- 
puted that those papers are relevant əvi- 
dence inthe case. What has been contend- 
ed is that the evidence which has been 
given in support of these documents is, not 
sufficient to make them admissible for the 
purposes for which they have been used. 
The simple answer to this argument is that 
these documents were admitted without 
objection in the First Court, and, therefore, 
such an objection will not now lie. 


We think that sufficient cause has been 
shown for this increase, and that the judg- 
ment and decree of Mr. Justice Newbould 
must be reversed and the decree of the 
District Judge restored with scsts of the 
hearing in this Court and also of the hear- 


ing before Mr. Justise Newbould. 
Appeal allowed. 


~ 


OUDH JUDICIAL COMMISSIONER’S 

COURT. l 

First Civiu Arrear No. 80 or 1915, 

January 2, 1917. 
Present: — Pandit Kanhaiya Lal, A. J. O., and 

Mr. Kendall, A. J. C. 

Babu BADRI NARAIN SINGH—~ 
` PLAINTIFRE—ÀPPELLANT 

VETSUS 


Thakurain HARNAM KUAR asp 


OTHERS— DEFENDANTS — RESPONDENTS. 

Oudh Estates Act (1 of 1869), ss. 8, 8, 22, 23— Crown 
Grants Act (XV of 1895), ss. 2, 3—Primogeniture 
sanad, effect of grant of, in cases of estates entered in 
lists 1 and Fi—Sanad, supersession of, under Oudh 
Estates Act—Ordinary law, whether includes sanad 
under s. 23—Revival under Crown Grants Act of samad 
already superseded —Qustom—Primogentlure—Proof 
~ Eeclusion of females—Single heir succession. 


One, A. was the owner of Taluka Kundrajit before 
the annexation of the Province of Oudh. He had 
four sons, whose heirs subsequently under the British 
Rule divided the entire.taluka among themselves 
giving four distinct names to the four portions so 


- divided. One of the portions was the portion in 


dispute and was called Taluka Tajpur, It was allotted 
to Q., the eldest maleir. the line of the second son of 
A. The sanad granted by the British Government 
was & primogeniture sanad, with respect to the whole 
Taluka Kundrajit issued jointly in the names of the 
four descendants of A., bat their names were entered 
in lists I and IV prepared under the provisions of the 
Oudh Estates Act. C. died in 1899 and on his death 
the taluka came into the possession of his only son 
K. On the death of E. his widow H., the defendant 
succeeded to the possession of the estate. The plaint- 
if alleged the taluka to be impartible and as the 
only son of one of the brothers of C., claimed the 
estate from the widow on the ground that he was 
the nearest male heir according to the rule of lineal 
primogeniture laid down in the sanad which governed 
the succession to the estate, as being part of the 
personal law under section 23 of the Ondh Estates 
Act and also according to an ancient custom of 
lineal primogeniture prevailing in the family to the 
same effect. He also impleaded in the suit the 
descendants of B. a brother of C., who according to 
the plaintiff were interested in denying his title to 
the property in dispute. The defendants denied 
that the estate was an impartible taluka, also denied 
the alleged family custom and contended that the 
estate having been entered in list IV, the succession 
to ib was governed by section 23 of the Oudh Estates 
Act which prescribed the ordinary personal law as the 
role of succession applicable to the case, and that the 
rule of succession laid down inthe sanat “was not 
applicable nor was the sanad, as contended for by the 
plaintiff, part of the personal law under section 23 of 
the Act. The descendants of B. also alleged that on 
the death of the widow the nearest reversioners of 
K., the husband of the widow, at that time would be 
entitled to the estate. The questions for deter- 
mination in the case were whether the sanad still 
governed the succession to the estate both as part of 
the personal law and also in view of the Crown 
Grants Act XV of 1895, or whether it was superseded 
by Act I of 1869 and whether the family custom 
relied upon by the plaintiff had been established, It 
was agreed that if the rule of succession by male 
lineal primogeniture was established as applicable 
to the estate, the defendant being a female would 
necessarily be excluded from succession: 

Held, per Kendall, A. J.C., (1) that under section 
23 of Act I of 1869, succession to the estate was 
governed by the ordinary law and not by the sanad, 
the sanad being part of the ordinary law only in 
cases of estates entered in lists Illand Y and not 
in the cage of estates entered in lists IJ, IV and VI; 
[p. 560, cols. 1 & 2.) 

(2) that the operation of the sanad was superseded 
by Act 1 of 1869 and that the Crown Grants Act XV 
of 1895 did not affect the provisions of Act I of 1869 
and consequently had not the effect of reviving the 
sanad already declared inoperative under Act I 
of 1869. [p. 558, col. 1.] 

Brij Indar Bahadur Singh v. Ranee Janki Koer, 5 I. 
A.1;10.L. R. 818; 3 Sar. P, C.J. 762; Bald, 148; 
Rafique and Jackson s P. C. No. 48; 3 Suth. P. C.J. 
474 (P. O.); and Parbati Kunwar v. Chandarpat 
Kunwar, 4 Ind. Cas, 25; 31 A. 457; 10 C.L. J. 216; 
13 C. W. N. 1078; 6 A. L. J. 767; 11 Bom. L. R. 890; 
12 0. C, 394; 19 M. L. 4. 605 (P. 0.), followed, ; 
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Debi Bakhsh Singh v. Chandrabhan ‘Singh, 7 Ind. 
Cas. 724; 32 A. 599; 14 C. W. N. 1010; 120. L.J. 
303; 8 M. L. T. 278; 7 A. L. J. 1122; 12 Bom L. R. 
1016; 18 0. ©. 316; Z0 M. L. J. 917; 37 I. A. 168 
(P. C.), explained. 

: (8) that on the evidence on the record the plaintiff 
had failed to establish the family custom of male 
lineal primogeniture by which females would be 
necessarily excluded. [p. 563; col. }.] 

Per Kanhaiya Lal, A. J. C.— (1) The sanad was not 
wholly superseded by ActI of 1869 and the sanad 
like custom must be considered as part of the per- 
sonal law referred to in section 22, clause 2, and 
section 28 of the Act; [p. 576, col. 1.] 

~ Secretary of State v, Moment, 18 Ind, Cas, 
22; 11 A. L, J. 49; 6 Bur. L. T. 1; 13 M. L. T. 63; 17 
O. W. N. 189; (1913) M. W. N. 45; 15 Bom. L. R. 27; 
17 0. L. J. 194; 24 M. L. J. 459; 400. 391; 7 L. B. R. 
10; 40 I. A. 48 (P. C.); Debi Bakhsh Singh v. Chandra- 
bhan Singh, T Ind. Cas. 724; 82 A. 699; 14 0. W.N. 
1010; 120. L. J. 203; 8 M. L. T. 273; 7 A. L. d. 1122; 
12 Bom. L. R. 1015; 13 O. C. 814; 20 M. L. J. 917; 37 
I. A. 168 (P. O.); Murtaza Husain Khan v. Mohammad 
Yasin Ali Khan, 86 Tund. Cas. 299; 20 M. L. T. 862; 14 
A. L, J, 1088; 18 Bom. L. R. 884; 31 M. L, J. 804; 38 
A. 652; (1916) 2M. W. N. 585; 25 C. L. J. 1; 190.0, 
290; 1 P.L. W. 122; 21 C. W.N. 410; 40.L.5.8 
(P. ©.) and Sheo Singh v. Raghubans Kunwar, 27 A. 
634; 15 M. L. J. 352;8 O. 0.317;9 0. W. N. 1009; 
2 0. L.J. 194; 821. A 208 (P. C.), followed. 

Bhai Narindar -Bahadur Singh v. Achal Ram, 20 0, 
649; 20 I. A. 77:6 Bar. P. C. J.810; 17 Ind, Jur, 319; 
Rafique and Jackson’s P. O. No. 128; 10 Ind Dec. 
(N. 8.) 438 (P. 0.) and Parbati Kunwar v. Chandarpal 
Kunwar, 4 Ind. Cas. 25; 31 A. 457; 10 C. L. J. 216; 18 
C. W. N. 1073: 6 A. L. J. 767; 11 Bom. L. R. 890; 12 
0, C. 304; 19 M. L. J. 805 (P. CJ), distinguished from, 

. (2) ‘the only family custom proved in the case was 
the custom of a single heir descent, which did not 
exclude the females from succession. [p. 576, col. 1.] 


Appeal from the decree of the Subordinate 
Judge, Partabgarh, dated the 25th February 
1915, 

The Hon’ble Pandit Mott Lal Nehru, Pandit 
Jawahir Lal Nehru and Pandit Jagmohan Nath 
Ohak, forthe Appellant. 

Mr, Muhammad Nasim and Babu Shankar 
Dayal, for Respondent No. 1. 

Babu Ram Chandra, for 
Nos, 2 to 7, 


Respondents 


JUDGMENT. 

KENDALL, A. J. C.—The suit ont of which 
this appeal has arisen has been brought 
for the possession of the Tajpur Taluka, 
which is an estate carved out of the 
Kundrajit Taluka, in respect of which a 
primogeniture sanad was allotted to Thakurain 
Baij Nath Kunar, Chhatarpal Singh, Surajpal 
Singh and Chandarpal Singh. The Kund- 
rajit Taluka was eventually entered in 
lists I and. IV prepared 


under | 
the provisions of section 8 of the Oudh - 


Estates Act; and in accordance, therefore, 
with the latter sestion the succession to 
the estate will be governed, under section 23 
of that Act, by the ordinary law applicable 
to members of the intestate’s tribe and 
religion. The Tajpur Taluka is in the 
possession cf Thakurain Harnam Kuar, 
widow of Lal Ram Kinkar Singh son of Lal 
Chhatarpal Singh, who is said to be the 
last talukdar, Taluka Kundrajit was the 
property, before the annexation of Ondh, of 
Lal Ajudhia Bakhsh Singh, Lal Ajudhia, 
Bakhsh Singh left four sons. Thakurain 
Baij Nath Kuar was the widow of Lal 
Bisheshar Bakhsh Singh the son of Lal 
Mahpal Singh, the eldest son of Ajudhig 
Bakhsh Singh, Lal Chhatarpal Singh was 
the eldest male in the line of his second 
son, Lal Surajpal Singh was the eldest 
male in the line of his third son, and Lal 
Chandarpal Singh was the elder male in the 
line of his fourth and youngest son. 


The taluka at the time the lists were 
prepared was known as Kundrajit Taluka. 
Partition ensued in 1872, when the four fol. 
lowing talukas were created:— 


Taluka Bargaon allotted to Thakurain 
Baij Nath Kuar, 

Taluka Tajpur allotted to Lal Chhatarpal 
Singh, 

Taluka Shamspur allotted to Lal Surajpal 
Singh, 

Taluka Kanti allotted to Lal Chandarpal 
Singh. 


Lal Chhatarpal Singh died on the 6th 
September 1899. He left a Will on which 
reliance was sought to be placed in the 
Oourt below, but that Will was not prepar- 
ed in due form according to the provisions 
of the Oudh Estates Act; and the plaintiff, 
who is appellant in this Conrt, no longer 
seeks to found upon it. On the death of 
Lal Chhatarpal Singh the taluka came into 
possession of Lal Ram Kinkar Singh his 
only son. At “that time two of the brothers 
of Lal Chhatarpal Singh were dead; a third 
Lal Balbhaddar Singh was alive. Lal] 
Ram Kinkar Singh died on the 6th of October 
1907, leaving his widow Musammat Harnam 
Kuar who sueceeded to the possession of 
the estate. The plaintiff Babu Badrj 
Narain Singh is the cnly son of Babn 
Sripat Singh, one of the brothers of Chha- 
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tarpal Singh. He has brought this suit 
for possession of the taluka; and he 
impleaded as defendants Musammat Harnam 
Kuar, Har Shankar Partab Singh the elder 
son of Balbhaddar Singh, who had died 
in 1904, and the son of Babu Sheo Shankar 
Partab Singh the second son of Babu Bal- 
bhaddar Singh. Babu Har Sbankar Partab 
Singh died, and in his place his five sons 
were then impleaded. The properties to 
which the suit relates were set out in sche- 
dules (a), (b) and (d) attached to the plaint, 
and the plaintiff also claimed mesne profits 
as set out in schedule (c). He claimed to be 
entitled by right of inheritance under (a) 
the terms of the primogeniture sanad granted 
by the Government, and (b) an ancient 
family custom of lineal primogeniture and 
he impleaded the defendants, other than 
Thakur Harnam Kuar, as persons interested 
to deny his title. At an early stage of 
the case it was stated by the learned Counsel 
who appeared for him that in setting ont 
a custom of lineal primogeniture (paragraph 
3 of the plaint) the plaintiff meant male 
lineal primogeniture, and that the custom 
Which he alleged to exist, was identical 
with the rule of succession as laid down 
in the sanad, The defendants admitted 
that Kundrajit was a taluka which came 
into possession of the descendants of Babu 
Ajudhia Bakhsh Singh. They denied that 
it was impartible (taluka, and they 
denied that there was any immemorial 
family custom, such as the law of primogeni- 
ture, by which the estate descended to the 
eldest member of the eldest branch of the 
family. They alleged that Thakurain Baii 
Nath Kuar had succeeded to the taluka 
in her own right on the death of her son. 
They further pleaded that the Kundrajit 
taluka having been brought in list IV of the 
lists prepared under section &, the succession 
thereto was governed entirely by the ordinary 
law, and that the line of succession laid 
down in the sanad no longer applied, nor 
was the sanad preserved as a part of the 
personal law. They alleged that on the 
death of Thakurain Harnam Kuar the 
nearest reversioners of Lal Ram Kinkar 
Singh would be entitled to hold the pro- 
perty. As to part of the property claimed 
Thakurain Harnam Kuar : objected that 
it was the self-acquired property of Lal 
Chhatarpal Singh or Lal Ram Kinkar Singh 


or Thakurain Harnam Kuar herself, and 
that if the sanad did apply to the ¢talukdarz 
property, if would not in any case apply 
to property so acquired; while respondents 
Nos. 2. to 7 took exception to a house, 
eertain groves and certain lands as being 
the private property of Babu Balbhaddar 
Singh. They challenged the claim for mesne 
profits; and they denied that certain 
moveables mentioned in the schedules attach- 
ed to the plaint were the property of Lal 
Ram Kinkar Singh. The learned Sub- 
ordinate Judge fonnd that the estate having 
come in list IV the conditions of the sanad 
no longer applied. He found that there 
was no family custom under which the 
estate descended to the nearest male heir, 
On the question of moveable properties he 
noted, and this is not denied, that the 
claim thereto was given up by the plaintift’s 
Counsel. As to the accretions to the estate 
and the private property of Babu Balbhaddar 
Singh be found that the issues relating thereto 
did not call for determination as the suit 
failed on the main grounds. He, therefore, 
dismissed the suit and allowed costs to the 
defendants. In the decree, which followed 
upon this judgment, two sets of Pleaders’ fee 
were allowed. i 

The plaintif has appealed. The memo- 
randum of appeal is discussiye and argument- 
ative and: may be condensed into the 
following grounds:— 

Firstly, that the conditions of the sanad 
applied to this estate, 

secondly, that even if the sanad was 
superseded by Act I of 1869 it takes effect 
by the Crown Grants Act, in spite of Act I 
of 1869 or any other Act, ; 

thirdly, that the plaint definitely set out a 
custom of male lineal primogeniture, 

fourthly, that the appellant has proved 
by unrebutable presumptions and unimpeach- 
able documentary evidence that a custom 
of male lineal primogeniture, to the total 
exclusion of females, does obtain iu the 
family. 

fifthly, that in any event the costs payable 
by him in the first Court shonld be reduced 
by Rs. 3,000 as two sets of Pleaders’ fee 
ought not to have been allowed against 
him. 

As to the effects of the Crown Grants 
Act, this question may be disposed of af 
once. On the appeal coming onfor hear- 
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ing it was admitted by the learned Counsel 
who appeared for the appellant that he 
did not at all desire to argue that the 
Crown Grants Act operated to revive a 
sanad. That Act had the retrospective 
effect of giving statutory recognition to 
what might otherwise be considered an 
arbitrary act of the executive authorities; 
and, by its operation, the title created by 
the sanad became an unimpeachable title 
‘from tbe time of its creation. The 
Act would not have the effect of reviving 
a sanad which, having been granted, had 
-lapsed or otherwise become inoperative 
before the said Act was passed. The 
sole effect which the Crown Grants Act 
can have upon this present case is that, in 
.case we find that suceession to the taluka 
is controlled by the sanad, the validity of 
the title thereby conferred will be unimpeach- 
able. 


The next and the main question which 
arises for decision i is whether in interpreting 
the expression ‘ordinary law” as used in 
section 23 of the Act provisions of the sanad 
can be considered, 


In the only reported 
IV recourse was sought to be, had to 
the sanad inthe first Court but the plea 
was not pressed any farther. That case, 
Parbati Kunwar, „y, Chandarpal Kunwar (1), 
is reported, i in ita Tal stages. The decision 
of this Court will be found in Musammai 
Parbati Kuar v. Rani Chandrapal Kuar (2), 
while a copy of the judgment of the first 
Court is on this record. In that case the 
daughter of the last undisputed owners sued 
for possession of the Majhgain Shahpur 
Estate in the Kheri District. In that case 
a primogeniture sanad had been given and in 
that case also the names of four persons had 
been bracketed together under one serial 
number in list 1V. For the defence reliance 
was imprimis placed upon the primogeniture 
sanad; there were alternative pleas of adop- 
tion of tke defendant, and of the exclusion 
of the plaintiff by custom. The first Court, 
reading section 3 and following the decision 
of the Judicial Committee in Brij Indar 


(1) 4 Ind. Cas. 25; 31 A. 457; 10 0. L. J. 216; 13 
©. W. N. 1073; 6 A. L. J. 767; 11 Bom. L. R. 899; 12 
O. C. 304; 19 M. L. J. 605 (P. O.) 

(2) 80. 0. 94, 


case under Hist 


Bahadur Singh v. Ranee Janke Roer (3), 
to which I shall presently refer, ruled that 
the limitations in the sanad had been wholly 
superseded by the Act; it found adopticn 
not proved, but it found the plaintiff to be 
excluded by custom. The finding of the firat 
Court as to the supersession of the sanad 
by the Act for purposes of succession was 
acquiesced in on appeal, but the appellant 
faintly contended that the effect of the 
Crown Grants Act was to revive the sanad. 
This argument was- not successful. The 
appeal failed. Before their Lordships of the 
Privy Council the word sanad was not even 
mentioned, as appears from the full, report 
to be found in Parbati Kunwar v. Chandarpal 
Kunwar (1). It is not that the appeal failed 
on findings of fact, and that the question of 
the sanad could not have come up for dis- 
cussion, 

The sanad was undoubtedly the frst 
barrier which the plaintiff had to pass on 
her way to victory, and the otber questions 
only. confronted her when that barrier was 
safely passed. 

Section 3 of the Act: I of 1569 provides 
that recourse on a questionrof succession will 
be had to the Act, and not to the sanad. 
Section 3-first came up for interpretation in 
Brij Indar Bahadur Singh v. Ranee Janki 
Koer (3), and their Lordships laid it down, 
following section 8, that tbe- Nmitations in 


‘the sanad were wholly superseded: by the 


Act. Their Lordships, in setting out their 
judicial opinion as to the'effect of section 3, 
interpreted the word “ condition” in the 4th 
paragraph of that section. And the amending 
Act IlI of 1910 added to the word “ condi- 
tion” in this section the words “other than 
those relating to succession” not in order to 
alter or amend the existing law, but to 
remove the misunderstanding -which their 
Lordships had pointed out in Ranee Janki 
Koer’s case (3). It would have seemed that 
section 3, as amended to make the position 
clear, removed any doubt as to whether. re- 
cource could be had to the sanad -on a 
question of succession. Bat reliance is had 
upon the explanation to. section 8, which 
was also added by the same amending Act. 
It is said that the sanad should be consider- 


ed under section 23, because its conditions 

(3) 51, A.J; 10. L. R. 818; 3 Sar. P. ©.. J. 763; 
Bald. 148; Rafique and Jackson's P, ©, No. 48; 3 Suth. 
P, O J, 474 (P. C.). 
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ara not inconsistent with the provisions of 
the Act; such an argument is surely begging 
the question, This Explanation seems to me 
to be an unfortunately worded and superflua- 
ous addition to the section. A reference to 
the history of the amending Act shows that 
in the Bill as proposed, tbis Explanation was 
not to be found; it was added on the day th: 
Bill was passed into law, and was intended 
to make the position eyen more clear and 
not to qualify what had gone before. The 
mover of the Bill said that it was intended 
simply to make it quite clear what rule of 
succession it was desired to establish, namely, 
the rule provided in the Act. The provisions 
of the sanad are not inconsistent with the 
provisions of tbe Act in those cases where 
by the direction of some provisions of the Act, 
reference has to be made to the sanad to 
discover the heir, 


The appellant, however, seeks to rely upon 
the provisions of the sanad by reason of the 
decision of the Judicial Committee in the 
case of Debt Bakhsh Singh v. Chandrabhan 
Singh (4), which was a case under list V. 
List V is defined as a list of grantees to whom 
w primogeniture sanad has been granted. In 
that case sub-section 11 of section 22 was 
under consideration. The rule seb out in 
that sub-section is that in default of anyone 
taking under the previous sub-section, there 
should be preferred such persons as would 
have been entitled to succeed to the estate 
under the ordinary law to which persons of 
the religion and tribe of such talukdar or 
grantee are subject. This their Lordships 
of the Privy Council held to be nothing else 
than a general relegation of parties to the 
situation in which they had been found apart 
from the Statute. But, say their Lordships, 
“that situation is found in the sanad itself,” 
and in a later place in the judgment it is 
said, “the general reference to what is not 
covered by those specific rules must include 
a reference to the rights of parties as con- 
tained in the sanad, which was the original 
title to the property.” Persons whose 
names appear in list 1V and list VI 
{grantees to whom section 23 applies) 
stand on practically the same footing 
as regards succession to the estate as 

(4) 7 Ind. Cas, 724; 32 A, 599; 14 C. W.N, 1010; 12 


O. L. J. 303; 8 M, L, T. 278; 7 A. L. J. 1122; 12 Bom. 
L. R. w 18 O. C., 316; 20 M. L. J. 917; 37 I. A. 168 


those in lists II, IIL, and V for whom no heir 
bas been found in sub-sestions 1 to 10 of sec- 
tion 22, that is to say, in both oases succces- 
sion is regulated by the ordinary law of the 
religion and tribe. Itis, therefore, manifest 
that a pronouncement as to the interpretation 
of the words “ordinary law” in sub-section 
11] ought to be considered, unless a contrary 
intention appears, where the question for 
decision is as to the succession to an in- 
testate’s estate under section 23. The respond- 
ents rely upon the case of Brij Indar 
Bahadur Sangh v. Runee Janki Koer (3). 
That was a case decided in 1877 which dealt 
witk succession in list JI. List II is defined 
as a list of those whose estates according 
to the custom of the family..,...ordinarily 
devolve upon a single heir. In their ruling 
their Lordships pointed ont that as to 
succession the limitations in the sanads were 
wholly superseded by Act I of 1869, and that 
the rights of parties claiming by descent 
must be governed by the provisions of section 
22 of the Act. The appellant seeks to 
remove the apparent inconsistency between 
those two judgments by arguing that in the 
latter case their Lordships in using the word 
“ wholly” only referred to sub-sections 1 to 
10 of section 22. There can be no doubt 
that the dictum in Ranee Janki Koer’s case (3) 
has formed the basis of numerous subsequent 
decisions; and it isa startling proposition to 
make that their Lordships had in that case 
expressed themselves without sufficient 
accuracy, aud that the inaccuracy had not 
been discovered from 1877 up to the time 
when the decision in Debi Bakhsh Singh’s case 
(4) was promulgated in 1910. It has been 
taken as good law ever since 1877 that for 
purposes of succession reference must be 
made to the Act and not to the sanad, and 
this is-also the interpretation which has been 
put upon section 3 and upon this ruling by 
Messrs, Sykes and Jacob, the two gentlemen 
whose commentaries on the Oadh Estates 
Act are in more general use. No doubt the 
case of Debi Bakhsh Singh v. Chandrabhan 
Singh (4) might seem prima facie to 


have raised an inconsistency whieh the 
appellant has sought to explain as 
above. Bat a careful examination shows 


that there is no inconsistency whatever 
between the two judgments and that in 
deciding Debi Bakhsh Singh’s case (4) their 
Lordships continued ta follow and did not 
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attempt to confine or qualify the dictum as 
to the wholesale supersession of the sanad 
for purposes of succession which was laid 
down in Ranee Janki Koer’s case (3). In this 
latter case their Lordships laid down, as a 
general proposition that for purposes of suc- 
session limitation in the sanad was supersed- 
ed by the Act. They then proceeded, having 
found that sub-sections 1 to 10 of section 22 
did not apply, to consider the ordinary law 
of the persons with whom they were in that 
case concerned, that is to say, persons jn list’ 
II: persons whose estates according to the 
‘custom ofthe.family......... ordinarily devolved 
upon a single heir. They, therefore, looked 
for the single heir according to the‘ law of 
the religion and tribe. In an exactly 
similar fashion their Lordships in 
Debi Bakhsh Singh’s case (4), recognising thé 
supersession, for the purposes of succession 
of the sanad by the Act, and finding that 
sub-sections 1 to 10 of séction 22 did not 
apply, proceeded to take up the question of 
succession under the ordinary jaw of the 
persons with whoni they were in that case 
concerned, namely, persons in list V, persons 
to whom sanads have been or may be granted 
by the British Government...... declaring. that 
the succession to the estates comprised in such 
sunads shall be regulated by the rule of primo. 
geniture. They:theréby found that they had 
to look to the’sanad, That was a case where 
the provisions of the sanad are not inconsistent 
with the Act. In the same fashion, if list 
V had been a list of those the succession 
to whose estate was to be controlled by 
the Muhammadan Law, they would have 
had to look at the Muhammadan Law. 
Similarly in this present case this Bench 
recognising supersession, for the purposes of 
succession, of the sunad by the Act, has to 
look to the heading of list IV tosee who 
the person is whose succession it has to 
consider; he is a person to whom the pro. 
visions of section 28 apply, that is to say, 
a person the succession to whose estate is 
governed by the ordinary law. Or, to put 
ib more simply, every estate is labelled as 
belonging to such and such a list; aud the 
Court, applying section 22 (11) or section 
23, as the case may be, looks at the label. 
If the label contains a reference to a sanad 
as list IIE and list V labels do, then that 
sunad will be referred to as part of the 
ordinary law. IE the label contains no such 


reference, ‘as would" be the case in list IT, 
list IV and list VI labels, then the Coane 
will not refer to the sanad, I have no. 
doubt, therefore, that, arguing ag above, suc- 
cession to the present estate is controlled 
by the-ordinary law and not by the sanad, 

The ordinary Jaw is the law as set out in 
section 3 ofthe Oudh Laws Act (XVIII of 
1876), namely: — 

l. any custom which has“ not been’ by. 
any enactment altered or abolished, or declar. 
ed void by a competent authority?" | 

.2 the Hindu, Law in cases where the 
parties ire Hindus, except in so far as such 
law has been modified orabolished by any enact. 


ment and has been modified by: any such ous- 
tom as is above referred to. |: 7 ; 
KEN NSN Ee a eS i ae 

The: eustom:-which has been - ‘set up? sin 
this present case as governing the succes: 
sion in default of the sanad, is a custom 
of lineal primogeniture. I may here disposa 
of the ‘third ‘point which: has been argued 
in this appeal. In the plaint, itself the 
words Jineal primogeniture” written in Urdu 
and English characters were set out as. 
being the custom on which the plaintiff 
relied. “The learned Subordinate Judge was 
of opinion that the plaintiff in his plaint 
did not set forth inclear terms that famales 
weré excluded from inheritance. © ~~ a 

It was and is still argued for the. respond 
ents that the custom as set up in the plaint 
was one of lineal primogeniture which did 
not import the exclusion of females. and 
that the statement of the learned Counsel 
for the plaintiff that the family custom his 
client was alleging was the same as that 
set out in the sanad, was an’ afterthought 
and that: the plaintiff should not be allowed 
to set up a new case different from his 
case in the plaint. Having regard to the 
faot that the plaintiff was setting up a custom 
in order to exclude a female, Thakurain 
Harnam Kuar, and having regard to the 
contents of the plaint generally and also 
to the undoubted probity and experi. 
ence of the learned Counsel who was con- 
ducting the case arid made the above statement 
for the appellant in the lower Court, | 
have no. doubt that the. plaintiff was Bol 
changing his ground and that the custom 
which was intended to bə allegsd in the 
plaint wasa custom of male lina primogeni: 
ure, 
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It is objected for the respondents that a 
custom of male lineal primogeniture, ex- 
cluding females, a custom which results in 
an impartible estate, is a custom 
inconsistent with list 1V, and is, therefore, 
even had it existed, a custom which has been 
altered orabolished by enactment and, there- 
fore, 16 would be no part of the ordinary 
law. It is said that impartible estates are 
provided for in list II, list ITI and list V. 
It is pointed out that under section 10 of the 
Ast the Court will regard those lists as con- 
slusive evidence that the persons named 
therein are such talukdars or grantees. There- 
fore, while we are to take it as conclusive that 
a person in list IV is a person succession 
to whose estate is governed by the ordinary 
law, we are invited to make the further 
conclusive presumption that, because his 
name is not in list II, he is, therefore, not 
a person succession to whose estate ordi- 
narily devolved upon a single heir. Reference 
is made to the Deogaon case, Murtaza Husain 
Khan v. Mohammad Yasin Ali Khan (5). But 
I can find nothing inthe words of their 
Lordships in that case, which dealt with 
succession to non-talukdart property, which 
lays down any such a dictum. The respond- 
ents would divide talukdars and grantees 
into three classes :— 

(a) those who have a family custom of 
single heir succession; 

(b) those who have had a rule of primoge- 
niture statutorily conferred upon them by a 
sanad confirmed by the Crown Grants Ast; 
and 

(c) those who neither have a family 
custom of single heir succession nor a 
statutory rule of succession by primogeniture. 

But to my mind the three classes are 
rather:— 

(a) those who have elected to declare for 
a specified custom, viz., that of single heir 
succession; 

(b) those who have a statutory rule of 
succession by primogeniture; and 

(c) those who have elected to declare for 
no specified custom. i 

It is possible to hold of these last, that 
in not declaring for recording ofa custom, 


(5) 36 Ind. Cas, 299; 20 M. L. J. 362; 14 A. L. J. 1033; 
18 Bom. L R. 884; 31 M. L. J. 803; 38 A. 552; (1916) 
2 M. W. N. 555: 25 O. L. J. 1; 19 O. C. 290; 1 P. L. W. 
122; 21 0. W. N. 410; 40. L. J. 8 : 


36 


they have thereby declared that there is no 
custom in their familyand, therefore, I cannot 
agree that it is to be taken as conclusive that 
no estate in list LV can bean impartible 
estate. No doubt all partible estates will be 
found in list IV but because every hen isa 
bird, it does not follow that every bird is 
a hen. I have no doubt that a person whose 
name is in list IV, can set up a custom that 
this is an impartible estate. 

If there did exist, inthe Bisen Thakur 
family which owned the Kundrajit Tuluka, 
a family custom of impartibility with or 
without female exclusion, the fact that there 
was a partition of that taluka into 4 separate 
talukas in 1871 will not prove, in the 
circumstances of the case, that the custom 
is abrogated. The Government was suspicious 
perhaps of Ishri Bakhsh Singh, father of 
Chhatarpal Singh, suspicious at one time of 
Lal Chhatarpal Singh also, and viewing with 
a favourable eye the capacity and loyalty of 
Thakurain Baij Nath Kuar, who had received 
the recognition of the authorities in Nawab: 
time, elected, whena re-grant was made after 
confiscation, to make a settlement with repre- 
sentatives of all four branches of the family of 
Babu Ajudhia Bakhsh Singh. But it was 
not the intention ofthe Government in restor- 
ing the property ina particular fashion, 
suitable to the exigencies of the time, to the 
family from whom it had been very recently 
confiscated, to break through the established 
customs of that family, if any existed. We 
have been referred to the Nuzvid case, 
Raja Venkata Rao v. Court of Wards (6). But 
there the circumstances were very different, 
as pointed out in the Ramnad case (7). The 
Hansapur case, Baboo Beer Pertab Sahee, v. 
Maharajah Rajender Pertab Sahee (8), wasa case 
where circumstances were much more plentiful 
than in this present case, consistent with an 
intention to create anew estate to which 
family customs were not meant to apply but 
family custom was there held to apply. The 
estate was in this present case granted almost 
at once to the family from whose possession it 
had been confiscated, and thereis nothing 
which can show that it was the direct 

(6) 2 M. 128; 3 Suth, P. C. J. 725: 6 C. L. R, 158; 4 
Ind. Jur. 133; 3 Shome L. R. 175; 7 I. A. 38; 4 Sar. P. 


©. J. 81; 1 Ind. Dec. (N. s.) 361 (P. C.). 


(7) 24 M. 613n. 
(8) 12 M. L A. 1; 9 W, R. (P. 0.) 15; 2 Suth, P, O. 


J. 114; 2 Sar. P. C. J. 348; 20 E. R. 241, 
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intention of the Government to supersede 
family customs of that family. The partition 
which followed in 1871 was. a necessary inci- 
dent of the joint title created by the 
Government; it was not the spontaneous 
act of the parties with a mutual recog- 
nition of co-parcenary rights but if arose 
out of the act of the paramount “power, 
and as was said in the Ramnad sase (7), 
when impartibility is impressed upon an 
estate by antecedent family custom, the 
presumption is that the grant was given with 
the customary incidents. Tam of opinion, 
therefore, thatthe appellantis able to set 
up a custom of impartibility. 


Ib is songht to establish the custom by 
oral evidence, by documentary evidence, and 
by presumptions which are argued to arise 
out of the conduct of the members of this 
family, the custom of allied families and the 
history of this family from a time shortly 
before the annexation of the Province of Oudh. 
The learned Counsel passed over the oral 
evidence with the remark that it cannot 
be. said to be of any value on the question 
of custom. To that oral evidence I shall 
return later. 

It will be convenient to consider briefly 
ihe occurrences which’ preceded and led 
up to and which followed. the granting 
of tke primogeniture sanad, - 

[After considering the history of the Estate 
and the documentary evidence in the case, 
the learned Additional Judicial Commis- 
‘sioner proceeded as follows:-—~ | 

Before I close this review of the conduct 
of members of this family it would be 
Interesting to return for a moment to the 
suit which Balbhaddar Singh brought 
against Lal Raghuraj Singh for a one- 
fourth share in- the 
which had been held by Surajpal Singh’s 
widow from 1892 till her death in 1901. 
That suit was brought in December 1908. 
I have already shown that he treated the 
estate as one subject to the ordinary 
Mitakshara Law, and claimed a one-fourth 
share ou the allegation that Raghuraj 
Singh had been adopted out of the family. 
Balbbaddar Singh, therefore, was clearly 
not recognising the rule vf primogeniture 
or gaddinashini in thefamily. Lord Collins, 
in delivering the judgment cf their Lordships 
ofthePrivy Council [ Har Shankar Purtab Singh 


Shamspur Taluka, ” 


v. Lal Raghuraj Singh (9), set out among the 
facts of this case “Surajpal Singh died childless 
and intestate on the 2lst February 1992 
and was succeeded by his widow Thakurain 
Raghubans Kuar who took a widow’s estate.” 
This shows that any custom of the exclusion 
of females or of primogeniture was not 
agitated by any party to that suit. It 
will be remembered that Raghuraj Singh 
had taken possession of the Bargaon Estate 
on the allegation that he was adopted by 
Thakurain Baij Nath Kuar. The line he 
took in his defence in Balbhaddar Singh’s 
suit, as I have already noticed, was that 
he was not adopted by Lal Bisheshar 
Bakhsh Singh, the husband of Baij Nath 
Kuar; and he challenged the authority of 
Baij Nath Kuar herself to adopt and 
claimed to remain the son of his natural 
father. It is obvious that it was a very 
unpleasant plea that he had set out to 
sustain. Now if Raghuraj -Singh had any 
idea that a custom of primogeniture, 
with or without exclusion of females, 
prevailed in the family, he would have 
been able to plead that custom as a com- 
plete answer to Balbhaddar Singh’s suit 
without, in any way, going back on the 
position he had already set up as the 
adopted son in Baij Nath Kuar’s line. 
For a reference to the pedigree shows 
that, at the ‘fime Balbhaddar Singh’s suit 
was brought, the next heir, according to 
the rule of primogeniture, would be the 
male owner in the line of the elder son 
of Ajudhia Bakhsh Singh, the owner, that . 
is to say, of the Bargaon Taluka, but Lal 


Raghvraj Singh had constituted him. 
self the owner of the Bargano Taluka 
on an allegation oof adoption, and 


had successfully maintained that position 
up to the Privy Counsil, Chhatarpal 
Singh’s appeal in fact having only been 
dismissed in the Privy Council in the 
previous year, viz, on 10th December 1901. 
Lal Raghuraj Singh’s action, therefore, in 
falling back upon a very ansafe, and 
apparently contradictory plea, instead of 
standing to the position which he had been 
successfully maintaining, is a very strong 
indication that no such custom existed. 


It seems to me clear, therefore, from a 

(9) 29 A. 519 at p. 620; IL C. W. N.841; 60. L. J. 
18; 9 Bom. L. R. 757; 4 A. L. J. 497; 17 M. L. J, 3854; 
2 M. L. T. 391, 
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review of the documentary evidence and 
of the conduct of the members of this 
family that no such custom as that seb 
out by the appellant is indicated. 

The appellant points out that out of seven 
estates belonging to the Bisen Thakur clan 
in the Partabgarh district five estates 
. appear in list If. The succession to those 
estates, therefore, ordinarily devolves by 
custom upon a single heir. It is argued 
that this Court ought to presume, therefore, 
that the same isthe custom with reference 
to the other two estates, namely the estate 
of Dhangarh and the present estate, although 
they are entered in list LV. List IV and 
list II are not the same thing. Iam of opinion 
that no such presumption ought to be made. 
Even if it could be made it would not support 
the presumption of male lineal primogeni- 
ture to the exclusion of females. All 
that can be gathered, as I have noted 
above as to the desires of these pər- 
sons, is that Baij Nath Kuar was stand- 
ing out for the inclusion of her name 
alone in list I of the lists which were 
prepared under section §& It appears 
to me that the reason why this estate 
appeared in list IV is to ba found in 
the Chief Commissioner’s letter of 1860, 
and in Exhibit A 15, the reply forwarded 
by the Deputy Commissioner in accordance 
with that letter. With this letter, as I 
noted before, a list was submitted in which 
this estate was not shown. Turning to 
the tentative list of those whose names 
wight appear in list II (Exhibit 7) to 
which also reference has been made, it will 
appear, as I have already shown, that in both 
the estates in that list which subsequently 
did appear in list IV, partition was in 
contemplation or had been accomplished. 
The Dhangarh: Estate .had already been 
divided by private partition, while in the 
letter with which the sanad for the present 
estate was forwarded if was definitely 
recognised that any of the shareholders 
could claim separation of their shares. It 
appears that the authorities looked upon 
this as an estate which was not still 
intact. 

The appellant, therefore, has failed to show 
that females are necessarily excluded by any 
custom prevailing in the family. The respond- 
ents have quoted several instances where 


females did as a matter of faot succeed 
to the estate in the absence of a direct 
descendant. The first example they give 
is that of Thakurain Kablas Kuar of ‘the 
Pauwansi or Dhingwas Estate, and of her 
co-wife Thakurain Subhag Kuar. The case of 
Brij Indar Bahadur Singh v. Ranee Janki 
Koer (3) arose ont of this estate. A 
sanad was granted to Kablas Kuar, bat 
it was found (and the matter is deposed 
to by Lal Sheopartab Bahadur Singh, 
aged 70 years, the present falukdar of 
Dhingwas, giving evidence for the re- 
spondents) that on the death of the last 
male owner Lal Mahpal Singh without 
issue, in about 1852 A. D., his elder 
widow Thakurain Subhag Kuar succeeded 
to the estate till her death. On her 
death, Thakurain Kablas Kuar came 
into possession of the estate and 
if was on her death that the dispute 
arose which was eventually taken to the 
Privy Council. As the result of that case 
the title.of the daughter of Kablas Kuar 
was established, no custom of exclusion 
being proved. This is an unimpeachable 
instance of the succession of two widows, and 
a daughter, in this particular estate, which 
was one of the estates held by Bisen 
Thakurs in this district. The example of 
the daughter succeeding the appellant’ ex- 
plains by saying that that was a “tribal” not 
a family custum, and that he has been 
careful to avoid setting up a tribal custom, 
He set up, however, a custom which he 
alleged tobe the custom of Bisen Thakurs: 
and he quoted the seven families in the 


district: and he alleged total exclusion of 


females, He alleged something more than 
a custom confined to his family, at least 
a local custom. Weare indeed particularly 
concerned with the exclusion of widows: 
but the importance of this instance in one 
of the allied families cannot be entirely 
brushed aside. Another example is that 
of Thakurain Raghnbans Kuar, widow 
of Surajpal Singh who left no direct heir, 
She held the estate from the time of 
Surajpal’s death in 1892 until her death 
in 1901. Itis argued for the appellant that 
Surajpal Singh’s brother Raghuraj Singh 
was unable toclaim that estate as he had 
already taken possession of the Bargaon 
Estate as the adopted son of Baij Nath ; 
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Kuar. This explanation does not suffice. 
Partab Singh brother of Surajpal Singh’s 
father was alive at that time, and sould 
have sued. Jn default of him, if Surajpal 
Singh left no brother because of Raghuraj 
Singh’s adoption, the next person entitled 
to claim would have been, as I have shown 
above, the male heir in the line of Mahpal 
Singh, the eldest son of Ajudhia Bakhsh 
Singh; and that would have been, according 
to his allegation, Raghuraj Singh, who had 
Said he was adopted into that line. This 
Partab Singh was admittedly dead when 
Balbhaddar Singh’s suit was brought. There 
is no Goubt that Raghubans Kuar was 
left in undisturbed possession because ber 
right to remain so was recognised. On the 
death of Surajpal Singh she claimed mutation 
of namés. Exhibit A 28 is a copy of the 
order of the Deputy Commissioner in that 
case. 
Surajpal Singh, uncle, opposed that ap- 
plication, The order is most instructive. “In 
accordance with the Mitakshara Law by 
which the right of succession to this 
estate is governed she should succeed to it, 
but it has been somewhat ingeniously urged 
in opposition that her deceased husband, by 
granting her during his lifea full proprietary 
right in certain villages, thereby willed 
that she should not succeed to his estate.” 
This order clearly shows that her title to 


succeed was not assailed on the grounds ' 


that by family custom she was -excluded. 
The next instance is that of Thaknurain 
Baij Nath Kuar. She undoubtedly held the 
estate, and was recognised as its owner 
after the death of Lal Lachhman Singh 
without issue in 1843. Indeed, though 
this is not certain, it would appear that 
Thakurain Behans Kuar, widow of Mahpal 
Singh, held it for 2 or 4 years till her death, 
and Thakurain Baij Nath Kuar after her and 
that Thakurain Behans Kuar is herself an 
instance of female succession. But, the facts 
not being clear, the respondents do not 
rély upon her case as constituting an 
instance. Another instance upon which 
the respondents rely is that of Thakurain 
Sanath. Kuar of Bhadri, another of the 
Bisen Thakur families in this district. She 
was not in possession up to the time of 
her death, but was superseded by Raja 
e Jagat Bahadur Singh. The talukdar before 
her was Gopal Singh her husband, and on his 


Chhatarpal Singh and Partab Singh, 


death he was succeeded by his son Amarnath 
Singh who was a minor. Thakurain 
Sanath Kuar managed the estate, the boy 
died young, and Thakurain Sanath Kuar 
continued to hold the estate as owner. 
Raja Jagat Bahadur Singh, in his history 
Exhibit 49, which is of little general value 
as a controversy had arisen as to Chhatarpal 
Singh’s rights to succeed, but is of 
interest when he tells his own immediate 
history, says that Thakurain Sanath Kaar 
became owner of the estate after the death 
of Amarnath Singh, and that he himself 
was afterwards adopted and took over 
ther ownership of the estate after that 
adoption. Chhatarpal Singh himself on 
several occasions refers to this lady as 
talukdarta of Bhadri. He refers to her in 
his protest of 9th January 1862 (Exhibit 69), 
and he refers to her in his - history” 
(Exhibit 44), in both cases as a well-wisher 
who joined with other talukdars in 
persuading Thakurain Baij Nath Kuar to 
adopt him. 

I have no doubt that Thakurain Bali. 
Nath Kuar, Thakurain Raghubans Kuar, 
Thakurain Subhag Kuar, Thakuraitn Kablas 
Kuar and Thakurain Sanath Kuar are all 
quite recent instances, which cannot be ignored, 
of succession of a female other than @ 
daughter to an. estate in this family, 
where there was-no direct heir. 

It has been pointed out that, on the 
death of Chandarpal Singh, his widow did 
not succeed to the estate. The explanation-is 
to be found in the first words of the Deputy 
Commissioner’s order. She was a claimant, 


“so were Chandarpal Singh’s Ist son, 2nd 


son and grandson, the latter relying upon 
an oral Will. The Deputy Commissioner 
says, “None of these allege possession, for 
the good reason that [ took steps to 
prevent them.” lt often occurs that on 
the death of a talukdar there is a danger 
of a breach of the peace, if there be more 
than one claimant with a following. It is 
no doubt to such a danger that the Deputy 
Commissioner refers: he took steps to prevent 
a breach of the peace by ensuring that no one 
should be able to take forcible possession. Itis 
further noticeable that there wasa son to 
succeed; The case of this lady cannot, 
therefore, be quoted asa case to the contrary. 

It has, however, been argued with much 
skill in this Court that it is not for the 
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appellant to prove actual exclusion of 
females. It isargued that by the ordinary 
law as found in the Mitakshara no female has 
- anything but a right of maintenance in joint 
family property, therefore, when there is 
joint family property which is impartible, 
it will go by survivorship to a single heir. 
Therefore, by that law the estate would 
survive to the appellant on the death of 
Lal Ram Kinkar Singh: and, therefore, it 
would befor the respondents to show, by 
-complete evidence and not a few cdd in- 
-stances, a custom at variance with this 
-ordinary law, by which females were admitted 
toa right in joint family impartible property. 
We-have been referred to two Madras cases, 
The Udayar Palayam case, Kachi Yuva Ran- 
gappa Kalakka Thola Udayar v, Kachi Kalyana 
Rangappa Kalakka Thola Udayar (10) and 
The Udayar Palayam case, Kachi Kaltyana 
Rengappa Kalakka Thola Udayar vy. Kachi Yuva 
Rengappa Kalakka Thola Udayar (11). Now 
this is quite a new line of attack, Theappellant 
definitely set out to prove a custom, totally 
excluding females, .Cf. paragraph 14 of the 
grounds of appeal. He did not allege that all 
the members of the family of Ajudhia Bakhsh 
Singh constituted a joint Hindu family, nor 
even all the members of the family of Ishri 
Bakhsh Singh. Thereis no suggestion of 
such-a, position in either his pleadings or the 
evidence which was led on his behalf. It has 
been held, and it is admitted to be the law, 
that there is no inconsistency between a 
custom of descent by lineal primogeniture and 
‘the right of females to inherit. A rule ex- 
eluding females must-be proved by those who 
allege it. In Mayne’s Hindu Law, 7th edition, 
at page 752, the learned author referring to a 
number of authorities writes: “when the 
property is impartible, as being a rajor 
-ancient zemindart, of course it can only be held 
by one, and then the senior widow is entitled 
to hold it, subject to the rights of others to 
maintenance.” It isevidently this that the 
appellant had in -his mind when he pleaded 
that in his family they had the custom of 
lineal primogeniture, but a custom which 
also .excluded females. Had he the least 
intention of claiming on the ground that 


(10) 24 M. 662; 11 M. D, J. 191. 

(11) 28 M. 608; 2 0. L. J. 231; 10 ©. W..N. 95; 15 
M. L, 4. 3°2; 2 A. TL. J. 845; 7 Bom. L. R 907; 1M, P. 
T 12; 82 | A. 261; 8 Sar. P, O. J. 855 (P. C.). 


talukdur who dies intestate. 


this was joint family property, it is beyond 
doubt that such a position, easy, if true, to 
establish, and hard to disprove, would have 
been prominently and unequivocally set up. 
Considering how the appellant has failed 
to prove, not only the total exclusion of 


‘females, but in particular the exclusion of 


widows in default of direct heirs, and how 
the respondents have established certain 
undoubted instances to the contrary it is 
unnecessary to discuss the oral evidence 
produced by the respondents, which chiefly 


denied the existence of such a custom, by a 


reference to the instances the respondents 
indicated, 

If, therefore, iteven be presumed, for argu- 
ment’s sake, that the appellant hasestablished 
the impartibility of this estate, T have no 
hesitation in finding that he has not es- 
tablished the existence of any custom by which 
widows are excladed: not only has he failed 
to do so, but the respondents have, to my 
mind, succeeded in establishing the contrary. 
And this is sufficient for our purposes: it is 
not necessary for us to come to a definite 
finding as to the nature of this estate, whether 
it be a partible or an impartible estate. 

The appellant objected in his grounds of 
appeal that no finding had been had on the 
question of accretions, or of the personal 
property of Balbhaddar Singh. 

That question need not delay us long. It has 
been admitted for the respondents before us 
that any acquisitions made to this estate were 
made outof the income of the taluka,and that 
neither Lal Ram Kinkar Singh nor Thakn- 
rain Harnam Kuar had any private means or 
property,otherthan the property they received 
as talukdar. Section 23 deals „with all the 
property and rot only with the “estate” of the 
This law will 
control all the property, unless perhaps there 
has been a distinct intention shown that the 
succession to some or all of the recent acqnisi- 
tions should be regulated in some other 
legitimate manner. itis notatall pretended 
that there was any intentionto hold any of 
these subsequent acquisitions, whatever they 
be, separate from the parent property; and, 
therefore, there would be a presumption, as 
was held in Thakur Ishri Singh v. Thakur 


Baldeo Singh (12), and more recently in Janki 

(12) 10 C. 792; 11 I. A. 135; 8 Ind. Jur, 331; 4 Sar, 
P. ©. J, 628; Rafique and Jackson's P.O, No. 73 5, 
Ind, Deo, (N. s.) 531, 
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Pershad Singh v. Dwarka Pershad Singh (13), 
that the family property followed the law 
relating to the taluka. It had become, that 
is to say, properly parcel of the talukdart 
estate, and, therefore, the decision of the Judi- 
cial Committee in Maharajah Pertab Narain 
Singh v. Maharanee Subhao Kooer (14) has 
no application. 

I would hold, therefore, that, if any pro- 
perties in schedules 2 to 5 are subsequent 
accretions, they would be controlled by the 
family custom and the law- of the taluka. 
There is not evidence upon which this Court 
could determine whether the specific proper- 

ties, attacked by respondents Nos. 2 to 7 as 
being the private properties of Babu Balbhaddar 
Singh, are such properties, or are held under 
the talukdar; nor in view of the decision of this 
Bench, is it necessary to call fora finding on 
the point. 

There remains the question of the two sets 
of Pleaders’ fee allowed against the appellant. 
This ground of appeal was not argued before 
us in the opening speech for the appellant. 
The respondents Nos. 2 to 7 were interested 
to deny, and did deny, the appellant’s title. 
They ‘alleged in common with respondent No. 
1 that the estate on her death would go to the 
reversioners, but they cnly were interested in 
the ultimate destination of the estate, re- 
spondent No. 1 being only interested in its 
retention in ber hands. They could not risk, 
being defendants, having a finding as to 
primogeniture passed against them: and it 
was necessary for them to instruct Counsel 
independent of respondent No. 1. In the 
circumstances I think the Court was right in 
allowing two sets of Pleaders’ fee to be shown 
in the decree, 

For the reasons set out abovel find that 
succession to this estate is not governed by 
the sanad, and that no custom has been 
established by the appellant by which a widow 
is excluded from inheritance where there is 
no direct heir. Such a finding suffices for the 
disposal of the appeal. The appeal, therefore, 
should be dismissed and the decree of the 


(18) 20 Ind. Cas, 73; 17 O. W. N. 1029; 14 M. L. T. 
110; 25 M. L. J, 84; (1918) M. W. N. 680; 18 0. L. J. 
200; 11 A..L. J. 818; 15 Bom. L. R. 853; 16 O. O. 216; 
85 A. 391; 40 I. A. 170 (P. O.) 

(14) 3 O. 626; 4 I. A. 228; I C. L, R. 113; 3 Sar. P. 
C. J. 740; 3 Suth P, C. J. 458; Rafique and Jackson’s 

T 0 No. 46; 1° Ind, Jur. 679; 1 Ind. Deo. IN. s.) 983 
P, » | 


lower Court maintained. The respondents 
should have their costs. 


KANHAJYA Lau, A. J. C.—The facts of this 
case are sufficiently stated in the judgment 
of my learned colleague and need not be 
repeated here. The parties are Bisen Tha- 
kurs, whose ancestor Rae Hom originally 
camefrom Majholiin the district of Gorakhpur. 
He succeeded to the Manakpur Estate. by 
inheritance from the maternal grandfather, 
Raja Manik Chand, who is stated to have 
adopted him sometime in 1571 A. D. Raja 
Ragho Singh was the great grandson of Rae 
Hom. He had three sons Rae Askaran Singh, 
Rae Kashi Singh and Rae Khem Karan 
Singh. Rae Askaran Singh was the founder 
of the Kalakankar branch, whose descendant, 
Raja Hanwant Singh, was entered at No, 247 
in Hst I and No. 111 in list IT, appended-to 
Act Iof 1869. Rae Kashi Singh was the 
founder of the Panwansi or Dhingwas branch. 
One of his successors was Thakurain Kablas 
Kuar, whose name was entered at No, 257 in 
list I and No. 119 in list II of the said Act. 
Her estate formed on her death the subject of 
contest between her daughter, Ranee Janki 
Koer, and a son by another daughter of hers, 
Brij Indar Bahadur Singh, and two paternal 
kinsmen of her husband, the decision of which 
will be found reported as Brij Inder Bahadur 
Singh v. Ranee Janki Koer (3). Another 
successor of Rae Kashi Singh founded a 
separate taluka known as Dhangarh, which 
was entered in the name of his descendants, 
Sitla Bakhsh Singh and Shankar Singh, at 
No. 275 in list I and No. 24 in list IV of the 
said Act, and was subsequently divided 
between them in the proportion of nine annas 
and seven annas respectively. Rae Khem 
Karan Singh was the founder of the Bhadri, 
Dabiawan, Sheikhpur Chauras and Kundrajit 
branches. The Bhadri Estate was entered in 
the name of Rae Jagat Bahadur Singh at No. 
254 of list I and No. 118 of list IT; the Dahia- 
wan Estate wasentered in the nameof Sheodat 
Singh at No. 263 of list I and No. 122 
of list If; the Sheikhpur Chauras tate 
was entered in the name of Dhaunkal 
Singh at No. 264 of list I and No. 123 
of list II; and the Kundrajit Estate was 
entered in the names of Thakurain Baij 
Nath Kuar, Chhatarpal Singh, Sursajoal 
Singh and Chandarpal Singh at No. 259 of 
list T and No. 22 of jist IV of the said Act, 


Vol. XL} 


INDIAN OASES, 


567 


BADRI NARAIN SINGH 0, THAKURAIN HaRNAM KUAR, 


_ The sanad granted in respect of the 
Kundrajit Estate to the four persons afore- 
said was a primogeniture sanad. By a 
partition subsequently effected between them 
in 1280 Fasli, the Kundrajit Estate was 
Bplit up into 4 mahals, The dispute in the 
present case relates matnly to the mahal 
known as Taluka Tajpur, allotted to the 
share of Chhatarpal Singh, who died on the 
19th October 1899, leaving ason, Lal Ram 
Kinkar Singh, who succeeded to his estate. 
In his lifetime Chhatarpal Singh executed 
a Will (Exhibit 2), in which he declared 
that according to the custom of his family 
the -succession to his estate was governed 
by the rule of primogeniture, and that he 
desired that his son Lal Ram Kinkar Singh 
should succeed to his estate and maintain 
the remaining members of the family. The 
Will was executed on the 6th September 
1899 and was registered, but as Chhatarpal 
Singh died on the 19th October 1899 within 
three months of the execution of the Will, 
it was ineffectual, except as a declaration 
of custom, by reason. of section 13 of Act 
I of 1869, 

Lal Ram Kinkar Singh died on the 6th 
October 1907; leaving a widow Musammat 
Harnam Kuar, and a first cousin Badri 
Narain Singh, in the senior line; and the 
main question for consideration in this case 
is whether by virtue of section 23 of Act 
I of 1869, read with the primogeniture 
sanad granted to Chhatarpal Singh, or the 
custom of the family to which a reference 
was made by Chhatarpal Singh in his Will, 
Badri Narain Singh was entitled to the 
estate in preference to Musammat Harnam 
Kuar, The learned Subordinate Judge found 
in fayour of the widow and dismissed the 
claim, It is not disputed that Lal Lachh- 
man Singh was the owner of the Kundrajit 
Estate, and that Chhatarpal Singh, Sarajpal 
. Singh and Chandarpal Singh represented 
the heads of the junior branches of the 
family of Lal Ajudhia Bakhsh Singh, their 
common ancestor. On the death of Lal 
Ajudhia Bakhsh Singh, Thakurain Baij 
Nath Kuar claimed to have suoceeded to 
his estate as his mother and managed to 
get her name entered in the sanad in respect 
of the Kundrajit Estate jointly with those 
of Chhatarpal Singh, Surajpal Singh and 
Uhandarpal Singh. It is not also disputed 


‘ing branches 


‘that a primogeniture sanad was granted to 


them in the form given at page 386 of 
Sykes’ Talukdari Law of Oadh, and that 
if section 23 of Act I of 1869 is sontrol- 
led or regalated in this instance by the rule 
of sucsession laid down in the sanad, the 
plaintiff Badri Narain Singh is the person 
who would be entitled to the estate of Lal 
Ram Kinkar Singh in preference to Musam- 
mat Harnam Kuar. It is further conceded 
that the same would be the result, irrespes- 
tive of the sanad, if a family oustom of lineal 
primogeniture, exeluding widows from in- 
heritance, was established to prevail in the 
family to which Chhatarpal Singh belonged. 
As a primogeniture sanad was granted _ 
in this instance to Thakurain Baij Nath 
Kuar, Chhatarpal Singh and Chandrapal 
Singh, one would ordinarily have expected 
to find these persons entered in list II or 
list IIL of Act I of 1869, according as a 


custom of a single heir descent may have 


been found to prevailin their family or the 
rule of primogeniture-was accepted by them. 
In a report submitted by the Tahsil officials 
on the 28th November 1858 (Exhibit 50) 
during the progress of the second Summary 
Settlement, it was stated that Taluka 
Kundrajit had never been divided, and ina 
list prepared on the 22nd December 1859 
(Exhibit 51), showing the custom followed 
in the family of talukdars, the Kundrajié 
Estate was similarly described as governed 
by the rule of primogeniture. The Settlement 
Officer, however, adopted the course followed 


‘at the first Summary Settlement, to which 


I shail presently refer, and directed the 
settlement to be made with Thakrrain Baij 
Nath Kuar and the heads of three remain- 
of the family of Ajudhia 
Bakhsh Singh. When a list was subse- 


‘quently prepared on the 13th March 1860 


(Exhibit A 15) under the order of the Chief 
Commissioner of Oudh, No. 7/217, dated the 
18th January 1860, showing the persons 
who are willing to secure their landed pro- 
perty from being broken up by sub-division, 
their names were consequently omitted, 
though Chhatarpal Singh was till then pro- 
testing against the division of the estate. 

The primogeniture sanad signed by Sir 
Charles Wingfield, the then Chief Commis- 
sioner of Ondh, bears no date, but was 
deliyered sometime in April 1869 (Exhibitş 
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l, 5 ‘and 6). On the passing of ActI of 
1869, the preparation of new lists or the 
revision of pre-existing lists was started, and 
it is significant that in the list prepared 
at or about that time by three Tahsil officials 
of the Partabgarh District (Exhibit 7), show- 
ing the names of the persons in Tahsil Behar, 
whose estates according to the custom and 
usage prevailing in their families before the 
13th February 1856 devolved upon a single 
heir, the Kundrajit Estate along with the 
other estates belonging to the descendants of 
Rae Hom was shown as an estate, the de- 
volution of which was governed by the 
said custom. This list too bears no date 
but was obviously prepared after the sanad 
was granted, for against the Kundrajit Estate, 
it ‘contains a note to the effect that the 
sanad relating to it had been granted by the 
Government tothe four co-sharers mention- 
-ed therein, and against the Dhangarh Estate 
there was a similar note stating that a 
‘talukdari patta was granted by the Govern- 
ment but on account of mutual disputes the 
sanad was returned and a private partition 
was effected, by which 9 annas were allot- 
ted to Sitla Bakhsh Singh ‘and 7 annas to 
Shankar Singh. 

Both these estates were eventually re- 
moved from the proposed list IJ and entered 
in ‘list IV as appended to Act I of 1869, but 

‘for what reasons it ig difficult to say. 
‘Paragraph 2 of Circular No. 15-643, issued 
by the Financial Commissioner of Oadh on 
the 27th January 1863, required that every 
sanad tulukdar should’ be required to state 
tin wring whether he desired to enter list 
:. 111 or IV and every grantee should similar- 
iy declare whether he elected for list V or 
“VI. The instructions issued by the Chief 
Commissicner of Oudh to the Financial Com- 
missioner, No. 158, dated the 19th January 
1869, accompanying that circalar emphasised 
that great care must be-taken in ascer- 
taining the wishes of the persons whose names 
‘were entered in the lists in regard to the 
list in which they desired their names should 
be entered, as names could only be chang- 
ed from one to the other to correct a bona 
fide error, and the election was final. It 
was also pointed out that if an estate, for 
which a sanad was granted, was held in 
shares, the name cf each sharer was to be 
* entered in the list, and-joined by a bracket, 
aud that the rest of the entry was to be 


one, It does not appear whether any &p- 
plication was made by Thakurain Baij Nath 
Kuar or any of her co-sharers in writing, 
as required by the above circular, desiring 
that their names may beSntered in list IV, 
or whether the Deputy Commissioner or any 
of his superior officers removed their names 
from the proposed list II of their own sweet 
will. It is possible that they may have 
considered that the estate had degenerated 
Into a patiidar tenure within the meaning 
of the Circular of the Chief Commissioner, 


7 
No, 1917 dated the 18th January 1860, to 


which a reference is made in the letter of the 
Deputy Commissioner of Partabgarh, No. 207, 
dated the 13th March 1860 (Exhibit A 15). 
It is equally possible that the failure of 
Thakurain Baij Nath Kunar and her oo- 
sharers to intimate their choice of the list 
may have led to the entry of their names, 
in the only list possible, namely list IV. One 
application, purporting to have been made by 
Thakurain Baij Nath Kuar on the 24th Sep- 
tember 1863 has been prodused, wherein 
the said lady is described as having stated 
that the custom of her family was that the 
eldest son sneceeded to the estate, .and the 
younger brother got maintenance, and the 
taluka remained undivided. But the origi- 
nal, of which a copy has been filed, was 
summoned and examined, and it was found 
that it was not signed by the lady or by any 
of her authorised agents. The lady was 
literate, and the application bears no order 
on it, and the possibility of somebody else 
having ‘put in that application in the 


name of the lady cannot be’ lightly 
disregarded. No other application made 
by the other sanad-holders, asking 


for the entry of ‘their names in list IV, 
is forthcoming. The only application which 
Thakurain Baij Nath Knuar is shown to 
have really made was one on the 15th 
May 1869, in which she objected to the 
association of the names of Chhatarpal 
Singh, Surajpal Singh and Chandarpal 
Singh in the list of talukdars along with 
her on the ground that they were not her 
co-sharers and were only entitled to main- 


tenance. Jf no application was made in 
writing by any of the sanad-holders, ex- 
pressing their selection of the list, the 


only list to which they could he assigned 
was, as I haye said, the residuary list, and 
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the entry in list IV has, therefore, no 
greater bearing on the question of par- 
tibility than section 23 itself, 

The explanation given by the learned 
Counsel for the plaintiff-appellant is that 
the choice of list 1V was deliberately 
made, inasmuch as the sanud-holders did not 
desire that their estates should be governed 
by the special rule laid down in sestion 
22 of Act I. of 1869, which differed in 
many respects from the custom which 
Chhatarpal Singh said had prevailed in his 
family. The explanation is ingenious but 
hardly probable, for no application purport- 
ing to haye been made by the sanad- 
holders is either available or forthcoming. 
Whatever the true reason may have been, 
-a seeming inconsistency, would thus be created 
between the rule of succession laid down 
in the sanad and the effect of the entry of 


the names of the said persons in list IV, if the | 


interpretation suggested by the Counsel for 
the defendants-respondents be accepted. 


That a family custom of impartibility 
can be established in respect of an estate 
entered in list IV, is a matter which 
hardly requires any argament, for a custom 
of impartibility is not outside - the scope 
of the ordinary law. And if a custom 
of impartibility can be established in 
respect of an estate in list 1V, a rule of 
impartibility or primogeniture, imposed by 
the sanad, cannot similarly be deemed to 
be outside the scope of the ordinary law. 


The Kundrajit Estate was managed on 
behalf of Lal Lachhman Singh prior to 
the annexation of Ondh by his mother 
Thakurain Baij Nath Knuar in consequence 
of his minority. On the death of Lal 
Lacshhman Singh, Thakurain Baij Nath 
Knar continued in possession of the estate 
till 1263 Fasli, when Chhatarpal Singh 
manuged to secure a gabuliyatfor himself, 
His right to execute a gabuliyat was, 
however, contested at the first Summary 
Settlement, and by an order of Mr. 
Goldney, the Settlement Commissioner, it 
was directed that settlement shall be made 
with Thakurain Baij Nath Kuar to the 
extent of 4annas and with Chhatarpal 
Singh, Surajpal Singh and Chandarpal 
Singh, representing the other three branches 
of Ajudhia Bakhsh Singh, to the extent 
of 12 annas, Chhatarpal Singh at that 


‘which the custom of 


time undertook to arrange for the main- 
tenance of Surajpal Singh and Chandarpal 
Singh, and he apparently ccntinned in 
possession of the 12-annas share. After 
the Mutiny at the second Summary Settle- 
ment, Chhatarpal Singh managed to get 
an order passed in his favour, directing 


‘that the settlement should be made witk 


him (Exhibit 28): but before that order 
was carried out, Thakurain Baij Nath 
Kuar effectively raised an objection to that 
proceeding and succeeded in getting the 
settlement made in favour of her and 
Chhatarpal Singh, Surajpal Singh and 
Chandarpal Singh jointly (Exhibits 26 and 
31). Chhatarpal Singh made various efforts 
to get the settlement made exclusively 
with him, asserting that according to the 
custom of the family he was exclusively 
entitled to the estate (Exhibits 19 and 
32), but his objections were overruled. 
Captain McAndrew, the Officiating Deputy 
Commissioner of Partabgarh, subsequently 
tried to re-open the matter on the strength 
of a statement, prepared by the officials 
of Tahsil Behar in accordance with the 
Circular Letter of the Chief Commissioner 


No. sou of the 1th October 1859, in 


impartibility of the 
Kundrajit Estate and the adoption of 
Chhatarpal Singh by Thakurain Baij Nath 
Kuar were recognised (Exhibit 51), and 
sent a letter to the Superintendent and 
Commissioner, Baiswara Divisiun, on the 
£5th September 1860 (Exhibit 23), recom- 
mending that the settlement, directed in 
the letter of the Special Commissioner, 
should be re-considered, as its effect was 
virtually to make a co-parcenary zemindari 
of the estate. The result of the corre- 
spondence which ensued, however, was that 
the Chief Commissioner refused to re-open 
the matter or to declare that the Thakurain 
was the sole owner of the taluka for her 
life; and sanads were accordingly directed 
to be issued in the names of all the four 
persons jointly (Exhibit D 222.) 

The grant of the sanad to four persons 
did not, however, necessarily make the 
estate partible, except as between the 
persons to whom the grant was made; for 
the samad provided that it was a-condition 
of the grant that in the event of sanad- 


-holders dying intestate, or of any of their 
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successors dying intestate, the estate shall 
descend to the nearest male heir according 
tn the rule of primogeniture, The inten- 
tion of the Government in granting the 
sanad obviously was that the estate in the 
hands of each of the sanad-bolders would bean 
impartible estate, descending by primoge- 
nifure on the nearest male heir. The entry 
„of the estate in list IV would not similarly 
make the estate partible, because liste IT 
aud III did not necessarily exhaust the 
estates which were impartible either by 
custom or grant. List If contained the 
names of persoxs, in whose family a custom 
of a single heir descent was then ascertained 
to exist, but did not necessarily exhaust 
them. List III similarly contained the 
names of persons the succession to whose 
estates was by choice governed by the rule 
of primogeniture, but did not exhaust estates 
which were impartible otherwise. 

Section 10 of the Ondh Estates Act I 
of 1869 raises a sonclusive presumption 
that the persons, entered in the lists, were 
talukdars or grantees. of the kind described 
in those lists, but it raises no presump- 
tion as to what the ordinary law includes 
or exclades. Had the names of Thakurain 
Baij Nath Kuar, Chhatarpal Singh, Surajpal 
Singh and Chandarpal Singh, who had 
accepted a primogeniture sanud (Exhibit 1), 
been entered in list I[I, as they should have 
been, a conclusive presumption would have 
attached to their estate, showing that its 
devolution was governed by the rule of 
primogeniture. But the omission or failure 
to enter them in list IIL did not imply that 
their estate was partible, for list IV was 
only a residuary list of the talu'dars not 
entered in the preceding lists II and III, 
and the effect of their relegation to the 
general list IV was that they were deprived 
of the benefit of the conclusive presumption 
which would have otherwise attached to their 
estate, and were liable to be plased on their 
„proof, in case they wanted to establish im- 
partibility either by a family custom or by 
a condition of the grant. 


For the purposes of succession, the taluk. 
dars were divided into two main sub divi- 
sions, namely, those whose succession was 
governed by section 22 and those whose 
succession was governed by the ordinary law 
of the tribe or religion to which they 


belonged. The object of the lists was not 
to lay down any‘rule of succession, but 
merely to classify the falukdars and grantees 
for purposes of succession according to the 
information which was then available to the 
Government or brought to its notice. The 
differance between lists IT and III and list 
IV is represented by the difference between 
the special rule of succession laid dawn in 
section 22, and the protection of the ordi- 
nary law, prescribed by section 23, or the 
difference between a conclusive presumption 
and the necessity of positive proof, where 
the question of impartibility is at issue, 

The meaning of the words “ ordinary law" 
has been the subject of much discussion in 
this case. It could not merely imply the 
personal law of the intestate’s tribe and 
religion, because the personal law applicakle 
to Hindus and Muhammadans has, in many 
instances, been modified and is controlled 
by the Indian Statutes. In the case of 
Hindus, for instance, the personal law of 
Hindus is controlled and governed in some 
respects by the Caste Disabilities Removal 
Act (XXI of 1850), the Hindu Widows’ 
Remarriage Act (XV of 1856), the Hindu 
Wills Aet (XXI of 1870) and the provisions 
of the Transfer of Property Act (IV of 1882) 
and the Crown Grants Act (XV of 1895), 
wherever they are applicable. In the cage 
of Muhammadans the provisions of the Mu- 
hammadan Law are similarly controlled 
and governed. in some respects by the 
Transfer of Property Act (1V of 1882), 
wherever they are applicable. It cannot, 
therefore, be said thata reference to the 
“ordinary law” in section 23 is merely 
meant to imply the personal law, uncontrolled 
by custom or acts of the Indian Legislature. 
As pointed out by Lord Hobhouse in a case of 
list 1I, the effect of the 11th sub-section of sec- 
tion 22 is simply to refer the partiesto the law 
which would govern the descent of the pro- 
perty when the special provisions of the Act 
are exhausted, and such ordinary law would 
include custom [Bhat Narindar Bahadur 
Singh v. Achal Ram (15)]. In Parbati 
Kunwar v. Ohandarpal Kunwar (1), Lord 
Collins applied the same rule toa case of 
list IV, governed by section 23, In other 


(15) 20 0. 649; 20 I. A. 77: 6 Sar. P. CO. J. 810; 17 
Ind. Jur, 319; Rafique and Jackson’s P. O. No. 128 
10 Ind. Dec. (N. s.) 438 iP. O) ‘ 
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words, when the special. rples of succession 
laid down in section 22are exhausted, and 
section 22, clause (11), is .reached, or when 
section 23 is applicable, the situation govern- 
ing the succession has to be found apart from 


the Statute, that is in the ordinary law. 


applicable, as if Act I of 1869 had not been 
passed. That ordinary law would include 
not only custom but also a sanad, where the 
sanad contains arule of succession, which is 
enforceable by Statute. In Debt Bakhsh Singh 
v. Ohandrabhan Singh (4), where a question 
arose as to the right of certain persons to 
succeed to an estate entered in list V under 
section 22, clause (11), of Act lof 1869, 
their Lordships of the Privy Council, after 
pointing out that section 22, in so far as it 
described, in the first ten of its sub-sestions, 
the specific order of heirs, preferred to the 
succession, must have force given to if to the 
effect of standing asa statutory substitute 
for any line of succession, which might have 
been set forth in the sanad, observed:— When 
sub-section Ll—a sub-section which comes at 
the close of the long list of specific stages of 
prescribed succession—sets up the rule that 
in default of any one taking under the pre- 
vious sub-sestions, there should be preferred 
‘such persons as would have been entitled to 
succeed to the estate under the ordinary law, 
to which persons of the religion and tribe of 
such talukdar or grantee, heir or legatee 
are subject’. Their Lordships do not see their 
way to hold that this is anything less than a 
general relegation of parties to the sifuation 
in which they would have been found apart 
from the Statute.” They then went on to say 
that the situation was found in the sanad 
itself, and that while, as had been said, the 
specific rule of succession in’ Act I of 1869 
must be held to displace it, the general 
reference to what was not covered by those 
specific rules must include a reference to the 
rights of the parties, as contained in the 
sanad, which was the original title to the 
property. They adverted also to the refer- 
ence to the sanad in lists [I and V of section 
8 of Act I of 1869, but were content to treat 
it either as an affirmance or by way of 
narrative of the sanad itself. Their Lord- 
ships further emphasised that observation by 
referring to section 23 and pointed out that 
the result reached was the same, and that 
the declaration contained in list V of section 
8 and the condition of the sanad, being part 


of the original title to the property, formed 
an essential part of that regulation of the 
ordinary law of the religion and tribe, and 
would have been respected accordingly, 
Section 23 does not, it is true, refer to the 
sanad, but refers tothe ordinary law, which 
would, however, include the family custom, 
if any, and the sanad, where the sanad 
contains a rule of succession, enforceable by 
Statute. In any event, the entry in list IV 
does not involve any variation of or statutory 
substitute for the line of succession laid 
down inthe sanad, and if it involves no 
variation, the ordinary Jaw applies, and the 
sanad would have as much force, as if the 
special rule of succession laid down in Act I 
of 1869 had not been enacted. 

Act XV of 1895 was enacted to remove 
doubts as to the power of the Crown to 
impose limitations and restrictions upon the 
grants and other transfers of land, made by 
it or under its authority, and section 3 of that 
Act declared that all previous restrictions, 
conditions and limitations, contained in any 
such grant or transfer as aforesaid, shall be 
valid and take effect according to their tenor, 
any rule of law, Statute or enactment of the 
Legislature to the contrary, notwithstanding. 
In Sheo Singh v. Raghubans Kunwar (16) 
effect was given to the rule of succession, 
laid down in the sanad, in respect of an 
estate entered in list II; and except where 
the rule of succession, laid down therein, 
is definitely superseded by a family custom or 
alater Act ofthe Legislature, effect must 
still be given toitin regard to the estate 
comprised therein. 


It is contended, however, on behalf of the 
defendants respondents that Act 1 of 1869 
wholly superseded the sanad; and reliance 
is placed in support of that proposition on 
the decision in Brij Indar Bahadur Singh v. 
Ranee Janki Koer (3), In that case the 
estate of a female, entered in list IT, was the 
subject of contest between her daughter on 
the one hand and a grandson by another 
daughter and certain paternal kinsmen of 
her husband on the other, and the contention 
urged on behalf of the persons who denied 
the right of the daughter was that the estate 
intended to be conferred on Thakurain 
Kablas Kuar was a life estate, and that in any 


(16) 27 A. 634; 15 M. L. J. 352; 80. 0. 217; 90. W, 
N. 1009; 20. L, J. 194; 82 7. A. 203 (P. 0.), 
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event, even if it was her stridhan, her 
daughter was excluded from it by virtue of 
her sex and under the terms of the sanad. 
A custom, excluding females from succession, 
was also seb up but was not established. 
Their Lordships found that the sanad con- 
ferred and intended to confer a full pro- 
prietary and transferable right in the estate 
upon Thaknrain Kablas Kuar and her male 
heirs according to the law of primogeniture, 
but “as regards the succession, the limita- 
tion in the sanad was wholly superseded by 
Act Iof 1869and that the rights of the 
parties, claiming by descent, must, therefore, 
be governed by the provisions of section 22 
of that Act.” As the contending parties 
were claiming in that case a right to succeed 
to the estate under section 22, clause (11), the 
interpretation of section 23 of Act I of 1869 
was not then in issue, In the Secretary of State 
y. Moment (17) and Debi Bakhsh 
Singh v. Chandrabhan Singh (4) and in the 
“more recent case of Murtaza Husain Khan v, 
Mohammad Yasin Ali Khan (5), their Lord- 
ships of the Privy Council pointed out the 
desirability of not treating the decision in a 
case as an authority for what, apart from the 
particular facts of that case, was not raised 
or discussed therein. In none of the cases, 
in which the decision in Brij Indar Bahadur 
Singh v. Ranee Janki Koer 13) was followed 
excepting that of Musammat Parbati Kuar 
y. Runt Chandrapal Kuar (2), in which the 
question raised was one of reviyal, not of 
survival, and the supersession of the sanad 
by list IV was taken for granted, any ques- 
tion under section 23 was raised, involved or 
discussed; and while it is true that the.spécial 
rale of succession laid down in section 22 
supersedes the rule of suesession, laid down 
in the sanad, so far as it goes, there does not 
appear to be any warrant for the assertion 
that section 28 serves the same purpoge, 
because no positive rule of succession, des- 
tructive ef the sanad, is laid down therein. 
In matters of succession, Act I of 1869 
supersedes the sanad, as far as that Act lays 
down a special rule of succession, but where 
the Act itself says, as when clause (11) of 


(17) 18 Ind, Cas. 22; 11 A. L, 

13 M. L. T, 53; 17 0. W. N. 169; 
.15 Bom. L. R. 27; 17 C. L. J. 19 

Ç. 391; 7 L. B, R. 10; 40 I. A. 45 Y 


t 


section 24 is reached or ina case under 
sections 23, 30 or 31, that the snecession 
shall be governed by the ordinary law 
of the tribe or religion to which the 
intestate ‘belonged, the search of the heir 
according to the ordinary law must be made 
outside the Act or, as Lord Shaw has put it, 
in the situation apart from the Statute, that 
is, as if Act I of 1869 had not been passed. 


The Bill to provide for the succession to 
and the rightsin respect of certain talukas 
and granted estates in Oudh,as originally 
introduced by Lord Canning, contained in 
section 4 rules regulating the deyolytion of 
estates according to the law of primogeniture 
in cases where, owing to a pre-existing 
custom, the law of primogeniture had pre- 
yailed, from former years, or wherea sanad 
or grant had been giyen, declaring that 
succession to the estate, comprised therein, 
shall thereafter be regulated by that law. In ` 
regard to all other estates the provision made 
by that Bill in section 5 was that succession 
to all talukas and granted estates in Ondh 
other than those mentioned in the preceding 
section, would in cases of intestacy continné 
to be regulated by the general or local 
Jaw applicable to such falukas or estates, 
as if the Act had not been passed. In 
explaining the proyisions of that Bill at 
the time of introducing it, Lord Canning 
observed that after the grants had been 
made and by a subsequent order of the Goy- 
ernor-General the principle of succession 
by the rule of primogeniture in respect both 
of the jalukas which had begn restored and 
of estates newly granted was introduced. 
The, principle was affirmed but was not 
accompanied by any details. But being an 
Ast of the Government of India, he believed 
that there could be no doubt of its haying 
the full force of law. The present Bill, 
therefore, would only declare the principle 
more formally and provide in detail for the 
mayner in which the rule of -primogeniture 
should take effect. It would provide that 
in case of intestacy, the estate or taluka 
should go to the natural born heir, that is, 
to the eldest son; after failing such heir it 
should go to an heir by adoption; and failing 
an adopted heir, to the nearest collateral 
heir; in default of all these it would provide 
that the estate should go to the widow for 
her life and at her death to such son, as she 
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might adopt ascording to the custom of her 
family; and lastly if all these should fail, 
that the estate should pass to such persons 
as would inherit, if this Act were not made 
law. (Oudh Papers for 1865, page 92.) In 
cases of ambiguity in the provisions of any 
enactment, as in the case of ancient docu- 
ments, the highest Courts have invariably 
allowed the historical examination of the 
circumstances, leading to the particular en- 
astment or provision [Im re Leavesley (18) 
and Hilder v. Dexter (19)], and if, as 
stated by Lord Canning, the object of section 
5-of his Bill, which now represents in another 
form the provisions of section 23, was to leave 
the person concerned to the operation of the 
ordinary law, the necessary implication is 
that that ordinary law was to be ascertained 
and applied, as. if that Act had not been 
passed. 


It is next urged that the object of Act I 
of 1869 was no other than to regulate the 
course of succession and to supersede the rule 
relating thereto laid down in the sanad. 
This is unquestionably true, where the Act 
lays down a special rule of snocession, differ- 
ent from that laid down in the sanad, but 
could the same have been intended, where 
the Act merely says that the succession to 


the remaining estates shall be governed: by 
the ordidary law? It is suggested that the- 


preamble to “Act I of 1869 indicates Buch 
an intention. A preamble is a key to open 
the meaning of the makers of the Act and 
the mischief it was 
[ Salkeld v. Johnston (20)]; but it cannot 
control or cut down the express provisions 
of the Act ‘itself [Sutton v. Sutton (21).] 
The preamble in this case, after referring 
to the grant of proprietary rights in diverse 
estates under certain conditions by the British 
Government, goes on to say that, whereas 
doubts may arise as to the nature of the 
rights of the falwtdars or grantees in such 


(18) (1891) 20h. latp.8; 60 L. J. Oh. 383; 64 
L. T. 269; 39 W. R, 276. 

(19) (1902) A. 0, 474; TL L. J. Ch. 781; 87 L.T. 
311; 51 W, R. 225; 7 Com. Cas. 258; 9 Manson 378; 
18 T. L. R. 800. 

(20) (184!) 11 L. J. Ch. 201; 1 Hare 196; 66 B. R. 
1004; 58 R. R, 60. 

(21) (1883) 22 Ch. D. 611; 52 L.J, Ch. 333; 48 L. 
T. 95; 31 W. R. 869, 


intended to remedy 


estates and the course of succession thereto, 
it was expedient to prevent such doubts 
and to regulate such conrse, and to provide 
for some other matters connected therewith. 
A perusal of the correspondence which 
preceded the passing of Act I of 1869 shows 
that the doubts related both to the validity 
of the orders of the executiva Government, 
conferring a permanent, heritable and trans- 
ferable right in the estates granted, burdened 
with certain conditions, and to the order of 
succession which was to govern their devo- 
lution according to the rule of primogeniture 
laid down in the sanad or according to the 
custom or personal law. In regard to the 
former, legal opinion was taken as to the 
operation of section 65 of the Indian Coun- 
cils Act, 1861, on the orders and directions 
of the Chief Commissioner of Oudh and the 
Government of India (Oudh Papers for 1865, 
page 143); and as regards the latter, para- 
graph 136 of the Oudh Administration 
Report for 18€0-61 stated: “Several cases of 
succession have already occurred. In one of 
these the gaddi had always existed in the 
family of the deceased talukdar, who died 
intestate and without progeny. lt was 
found that it was a rule of the family, that in 
such a case the estate went to the widow, who 
could adopt any member of the clan with the 
consent of the brotherhood. . The Chief Com- 
missioner, however, ruled, that the law of 
primogeniture must, under the Governor- 
General’s instructions, be enforced; that by 
the law the succession of a female is not 


3 


. recognised, and that the estate mast descend 


to the nearest male heir, who in the case 
in point was the father of the deceased, he 
having succeeded by adoption. The present 
Officiating Chief Commissioner being doubtful 
whether His Excellency intended to set 
aside local customs in families in which 
the gaddi had always existed, and substitute 
in their place the strict rule of primogeni- 
ture, has referred for further orders.” 
(Ibid, page 34). 

Though designed to remove doubts and 
regulate the course of succession, the Act did 
not, however, regulate the eourse of succes- 
sion, except in regard to certain estates 
and to a certain extent, for in section 22, 
clause (11), and sections 23, 30 and $1 
recourse was left to be had to the ordinary 
law to which the members of the intestate’g 
tribe and religion were subject. 
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Sections 3 and 6 are similarly relied on in 
proof of the supersession of the sanad, 
but these sections, instead of superseding 
the sanad, only goto affrm it. Tha sanad 
is specifically referred to in sections 3, 6 
and § and indirectly referred to in sections 
4,5 and Il. Sections 3 and 11 expressly 
- declare that every talukdar holding an 
estate shall be deemed to have a permanent, 
heritable and transferable right therein 
subject to all the conditions contained in the 
sanad under which the estate was conferred 
by the British Government. In Brij Indar 
Bahadur Singh v. Ranee Janki Roer (8) the 
conditions referred to in section 3 have been 
taken to imply the conditions of loyalty, 
good service and the like, and that would 
unquestionably be the case where the pro- 
perty in dispute appertains to lists IT, IIl 
or V, for the rule of succession laid down 
in the sanad is superseded pro tanto by the 
special rules of succession prescribed by 
section 22 of the Act. Their Lordships 
there observed that the positive limitations 
contained in section 22 were notin any way 
controlled by the general provisions of 
section 3; and the same might be said in 
regard to the language used in section LI, 
where lists II, FII and V are concerned: 
But in the case of the other lists, which 
are not governed by any positive limitations 
such as those contained in section 22, it 
might well be doubted whether their Lord- 
ships intended that the remaining conditions 
of the sanad were .to be entirely superseded 
or treated as a dead letter. The situation 
created by sections 3, 4and 21 of the U. 
P. Amending Act (III of 1910) has no 
relevancy, because that Act does not apply 
so as to disturb vested rights. As pointed 
out by Lord Haldane in Kreglinger v. New 
Patagont: Meat and Cold Storage Co. (22), 
a precedent is of value on account of the 
principle it embodies or the light it 
throws on its determination. But if that 
decision is applied to other cases, regardless 
of the particular facts under which it was 
arrived at, the situation reached may lead to 
complicated results. 

Section 1 of the Bill, introduced by Lord 
Canning to regulate the succession to 
falukdart estates, provided that the talukdar 

(22) (1914) A..0. 25 at pp. 39, 40; 83 L. J. Ch. 79; 
#109 L, T, 802; 58 S. J. 97; 30 T. L. R. 114. 


with whom the Summary Settlement had 
been made or to whom an estate had been 
granted had a right to transfer, the estate to 
any person he liked “subject, however, to 
all conditions of service expressed in the grant 
or order under which such taluka or estate 
is held and saving all subordinate rights 
of occupancy or otherwise in such taluka 
or estate” (Oudh papers for 1865, page 88). 
By Act I of 1869, the proviso was extended 
to all the conditions affecting the talukdars 
contained in the orders of the 10th and 
19th October 1859, appended to the Act, and 
to all the conditions contained in the sanad 
under which the estate was held; and Mr. 
Strachey, who introduced the Bill which 
subsequently became law, in discussing the 
provisions of section 3 said: “It will be 
observed that there isan important change 
at the end of section 3. As the Bill original- 
ly stood, it provided that the estate should 
be held subject to all the conditions affecting 
zt in the form of sanad, contained in the 
orders passed by the Governor-General of 
India on the 10th and 19th of October and 
re-published in the schedule of the Bill. 
It was subsequently pointed ont that all 
the sanads are not in that form, but that 
several other forms had for some reason 


or other been adopted. As it would be 
evidently inadvisable to invalidate those 
sanats, ‘it was thought proper to. insert 


words ‘subject to the conditions under 
which the estate was held’, and the form 
of sanad has consequently bsen omitted from 
the schedule” (Proseedings of the Council of 
the Governor-General for 1863, page 19). The 
opinion then expressed by Mr. Strachey in 
explaining the provision is, as pointed out by 
their Lordships of the Privy Council in 
Admintstrator-General of Bengal v. Premlal 
Mullick (23), of no great value, except for the 
purpose of indicating the history of the 
changes that were made from time to time 
while the Bill was under consideration, 
(Halsbury’s laws of England, Vol. 27, page 
141). It cannot, however, be disputed 
both from what Lord Canning said, and 
what Mr, Strachey reiterated, that the object 
of Act I of 1869 was not sc much to do 
away with the sanad as to explain and 


(23) 22 ©. 788; 22 I. A. 107; 6 Sar. P, O. J, 603; 11 
Ind, Dec. (N. s.) 522, i 
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extend the rule of primogeniture laid dowr 
therein, and to give another opportunity to 
those who had not previously taken pri- 
mogeniture sanads to make a _ final selec- 
tion of the list. It was open to the Legisla- 
ture to modify or supersede the rule of 
succession, laid down in the sanad, tut such 
an intention ought to be clear and manifest. 
Sections 6 and 22 bear evidence of a 
manifest intention to supersede the sanad, 
so far as they go, but there are no other 
sections, from which such an intention can 
be inferred or deduced. Section 23 con- 
tains no positive rule of succession, and 
merely leaves. the persons entered in list 
lV to the protection of the ordinary law. 
Having regard to the manner in’ which the 
lists were prepared, lists II and JII cannot 
be deemed to have exhausted the cases of 
impartibility, for as the Chief Commissioner of 
Oudh observed in paragraph 9 of his letter 
of. the 13th August 1863, there were within 
his knowledge 12 well-known gaddi families 
whieh did not agree to change their old 
sanads and take primogeniture sunads in 
return (Oudh Papers for 1265, page 97). 
The sanads represent the root of the title, 
and must be given force, unless superseded by 
custom or some positive Act of the Legisla- 
ture. Section 23 of Act I of 1869 is not 
such an’ Act, for it suggests the search for 
an heir’ outside the Act by reference to 
such other Jaws, inċluding a sanad or custom, 
ps might be applicable to the estate. 
The ordinary Jaw, referred to in section 22, 
clause ll, and section 23, must, therefore, 
be deemed to be the Jaw as restricted, 
controlled or qualified by custom or by the 
conditions of the grant, if any, and succes- 
sion must be determined accordingly. 

The evidence afforded by the histories, 
filed by the different members of the branch, 
to which Chhatarpal Singh belonged, 
including that by Chhatarpal Singh himself, 
when: read with the other evidence adduced 
in the case, establishes that the custom of 
a single heir descent prevailed in the family 
from the time of Rae-Hom. There were 
no occasions during the early period of the 
history of the family, when none but a 
widow was available, except one referred 
to inthe history filed by Jagat Bahadur 
Singh (Exhibit 49); but it is not clear 
whether in that case, the family was joint 
or separate, forin a joint family a brother 


“point 


would generally be preferred to a widow. 
The subsequent instances, which have, how- 
ever, occurred in the branch of Ajudhia 


-Bakhsh Singb, leave no room for doubt 


that widows have succeeded to the exclu- 
sion of brothers or nephews On the death of 
Mahpal Singh, his senior widow, Musammat 
Subhao Kuar, succeeded to the estate and 
on her death the estate went to his junior 
widow, Musammat Kablas Kuar. On the 
death of Musammat Kablas Kuar, the pro- 
perty went toher daughter, Musammat 
Janki Kuar, though a son of another 
daughter of hers and some paternal kins- 
men of her husband were alive. On the 
death of Surajpal Singh, his widow, Musam- 
mat Raghubans Kuar, succeeded to the estate 
to the exclusion of Raghuraj Singh, the 
brother of Surajpal Singh, and Partab Singh, 
another male member of the family. On the 
death of Musammat Raghubans Kuar, Bal- 
bhaddar Singh sued for possession of a one- 
fourth share of that estate, but was 
unsuccessful. The finding of their Lordships 
of the Privy Council in Har Shankar 
Partab Singh v. Lal Raghuraj Singh (9) 
was that Musammat Baij Nath Kuar had 
succeeded as a widow and that the pro- 
perty of her husband devolved on her 
death on Raghuraj Singh. Indarpal Singh 
and Ranbir Singh, two of the witnesses of tha 
plaintiff, admit in tbair evidence that 
females succeed to the inhéritance, in certain 
circumstances, and though that fact is now 
denied by the plaintiff, it is clear from 
his statement (Exhibit A 39) that the 
entry of the name of the defendant-appel- 
lant was made with his sonsent. The 
succession of Thakurain Baij Nath Kuar 
on the death of her son, Lal Lachhman 
Singh, and those of Musammat Raghubans 
Kuar and Musuammat Sanato Kuar on the 
death of Surajpal Singh (Exhibit A 28) 
and Amar Nath Singh (Exhibit 49) 
respectively similarly indicate that a widow 
or mother was not necessarily excluded 
by reason of her sex, though the estate 
might be impartible. My learned colleague 
has discussed the evidence adduced on the 
in considerable detail, and if is, 
therefore, nol necessary to refer to it here 
at any greater length. In the Will, execut- 
ed by Chhatarpal Singh (Exhibit 2), a 
reference is, made to a custom by which 
the estate devolved on the eldest son, and 
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the junior sons were only entitled to mainten- 
ance, and a practical instance in which 
effect was- given to that custom is found 


in the proceedings which resulted in Sumer’ 


Singh getting some property from his brother 
Chandarpal Singh in lieu of his maintenance 
(Exhibits 15, 16 and 81). 


The effect of the primogeniture sanad 
was to give a new title to the grantegs, 
unfettered and unrestricted by any previous 
conditions, but in spite of that grant the 
old custom was preserved by the family 
and maintained. It continned in full forse 
and was given effect on all occasions on 
which succession openedout on the death 
of any male member of the family, and 
not one instance has been cited, showing 
that a particular kinsman was successful 
in dislodging a widow from succeeding to the 
estate by reason of her sex. The conclusion, 
which can be drawn from the above circum- 
stances, is obviously one in favour of the claim 
of a widow succeeding to the estate, although 
the devolution thereof was governed by a 
custom of a single heir descent. With the 
exception of two branches of the family, 
all the other branches of the family 
of Rae Hom are admittedly entered in 
list II and have been following the custom 
of impartibility. The primogeniture sanad 
granted to Chhatarpal Singh also imposed 
impartibility on the estate, and in the 
absence of evidence to show that the custom 
was one of pure lineal primogeniture, as 
alleged in the plaint, and that a widow was 
exolud@d from inheritance, the plaintiff 
is not entitled to oust her from tke estate. 

The conflict between the rule of succes- 
sion, laid down in the sanad, and the custom 
of the family sreates another position of 
some difficulty. Under section 3, clause (b), 
of the Oudh Laws Act (XVIII of 1876) pre- 
dominanés is given to custom in matters of 
succession, unless if has been expressly 
altered or abolished by that or any other 
_ enactment or declared to be void by any 
competent authority. The custom of the 
family will, therefore, govern the succession 


in preference to any rule laid down in the. 


sanad, for that rule is as much capable of 
being supersedéd by a positive enactment 
of the Legislature as by custom, 

With regard to the properties entered in 
‘Schedules lI to V appended to the written 
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statement, it is not disputed that they were 
acquired partly by Chhaiarpal Singh and 
partly by Ram Kinkar Singh from the 
income of the estate comprised in the sanad. 
Ib is not shown that they had any other 
sources of income, The oustom of the 
family would govern their devolution as 
much as that of the property comprised in 
the sanad. [t is not necessary to determine 
whether the sanad will apply to them or 
not. No arguments have been addressed 
to usin regard to the personal property 
claimed by defendarts Nos. 2 to 7. 

Defendants Nos 2 to 7 claim reversionary 
rights in the estate, Their rights are not 
identical with those of defendant No. 1 
and there is no reason why, if they have 
been dragged into the case, their costs 
should be treated as having merged in those 
of defendant No.1. The contingency of 
the plaintiff or any of those defendants 
succeeding on the death of Musammat 
Harnam Kuar is still uncertain. — 

For the above reasons I agree in dismissing 
the appeal with costs. 

Appeal dismissed, 





CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL Decree No. 31 
or 1907. 

. February 16, 1917. 
Present:—Mr. Justice Beacheroft and 
Mr. Justice Walmsley. 
in re SRIMOTI PRASANNA MOYEE 
BASU — ÁPPLICANT—ÅPPELLANT. 

In the matter of the Will of KRITANTA 
KUMAR BOSH. 

Probate, grant of, delay in-~—Court Fees Act (VII of 
1870), ss. 19(H) (4), 19 (1)—Motion of Collector, 
delay in, effect of. 

The grant of Probate to a petitioner, who has 
filed the valuation required by section 19 (I) of the 
Court Fees Act and has also paid the Court-fee 
requisite under that section, cannot be delayed on 
account of the Collector’s omission in making a 
motion under section 19 (H), sub-section (4), of the 
Court Fees Act. [p. 877, col. 2.] 

. Appeal against the decree of the District 
Deligate, first Court, 24-Pergannahs, dated 
the 380th January 1917, > 

FACTS.—ZIn this matter Srimati Prasanna 
Moyi Basu, executrix to the Will of the late 
Babu Kritanta Kumar Basu, made an applica- 


tion for probate in the Court of the District 
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Delegate of 24 Pergannahs. The application 
was made on rd May 1916, and Probate 
was ordered to be granted on 28th July 
1916 and the affidavit as to valuation was 
sent to the Collestor of 24-Pergannahs on 
29th June 1916; but the Collector made 
delay in sending bis reports as to the valua- 
tion, 


Thereafter an application was made under 


section 19 I of the Court Fees Act, praying 
for issue of Probate on the valuation made 
by the petitioners on which proper duty had 
already been paid. The District Delegate 
rejected the application recording the follow- 
ing order:— 


“Collector has not as yet sent his report. 
The applicant prays for the issue of a certi- 
ficate at once under sub-section (2), section 
19-I of the Court Fees Act, but in this cåse 
there is no motion by the Collector under 
section 19 H, sub section (4). I do not.find 
any provision to issue a sertificate pending 
enquiry by the Collector regarding the valua- 
tion. Prayer rejected.” : 

Against this order the petitioner preferred 
an appeal tothe High Court. 


Babu Bipin Behary Ghose (with him Baba 
Bipin Chandra Bose), for the Appellant, 
read sections 19 H, 19 I and 19 J of the 
Court Fees Act, Section 19 I, clanse 2, pro- 
vides that grant of Probate shall not be 
delayed even if the Collector makes a motion, 
but in this case there is no motion and yet 
the grant of Probate is being delayed. 
There is.a provision for-realization of deficit 
Probate duty by the Collector, and the 
Government revenue will not suffer in the 
least if Probate certificate is granted. 


Babu Ram Charan Mitra (Senior Govern- 
meut Pleader), for the Government, contended 
that he could not support the orders of the 
District Delegate and observed that the 
public revenue was safe as the Collector 
could recover aey excess duty payable by 
suit and cited Nikunja Rani v. Secretary of 
State (1). | 

JUDGMENT.—The learned Government 
Pleader, to whom we ordered a notice of 
this application to be given, has conceded 


that he cannet oppose this application 
for issue of Probate. 


(1) 31 Ind. Cas, 460; 22 C. L. J. 875; 20 0. W. N 
504; 43 0. 280, l 
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The petitioner has filed the valuation 
required by section 191 of the Court Fees. 
Act and has also paid the fee requisite 
under that section. The learned Judge 
seems tothink that because the Collector 
has not made a- motion under section 19. 
H, sub-section (4), the probate cannot be 
granted. Sub-section (2) of section 19 I 
says. that the grant of Probate should not be 
delayed by reason of a motion by the Col- 
lestor under section 19 H. If the grant 
is not to be delayed in a case where the 
Collector has made a motion, we do not see 
on what principle the grant can be delayed 
where he has not made a motion. 

The appeal ts allowed and Probate will be, 
issued at once. 

Let the order be sent down at once. 


Appeal allowed, 


CALCUTTA HIGH COURT. 
Lerters Parent Appeat No. 70 or 1915. 
March 18, 1917. 

Present; — Justice Sir Asutosh Mookerjee, KT., 
and Mr, Justice Beachoroft. 
GOPAL CHANDRA MUKHOPADHYA AND 
OTHERS — PLAINTIFF3—~APPELLANTS 
VETSUS 
PROBHAT CHANDRA BISWAS AND 
OTHERS— DEFENDANTS — RESPONDENTS. 

Partition Act {IV of 1893), s. 4, scope of—Inter- 
pretation, - 

- A restricted scope is not to be attributed to section 4 
of the Partition Act. The section applies even where 
the parson who claims partition of a family dwelling. 
house hag also obtained a transfer of a share of other 
family property. 

-© Khirode Chandra v. Sarode Prosad, 7 Ind. Cas. 436; 
12 C. L. d. 525, followed. 

Appeal against the decree of the Hon’ble 
Mr Justice Walmaley, dated the 12th April 
1915, in Appeal from Appellate Decree No. 
602 of 1914. - 

Babu Gunada Charan Sen, for the Appel- 
lant. 

JUDGMENT.—We are not disposed to 
accept the argument whereby a restristed 
scope is attributed by the appellant to section 
4 of the Partition Act of 1893. The inter- 
pretation he seeks to put upon the section 
is that it has no application when the person, 
who claims partition of a dwelling-house, has , 


‘also obtained a transfer ofa share of othe 
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property. This limited construction was 


negatived in the case of Khirode Chandra 
v. Saroda Prosad <1). In our opinion 
the effect of section 4 is to exolude the 
dwelling-house from the partition suit if 
one or other member of the`family is willing 
to pay the price thereof and purchase it as 
provided in that section. This was the con- 
tingency which happened in this case, It was 
faintly argued, as a last resort, that the 
application of section 4 was excluded by 
reason of the rent sale. Mr. Justice Walms- 
ley has conclusively shown that the rent sale 
did not, for any practical purpose, affect the 
mutual rights and obligations of the parties. 
Consequently section 4 is applicable and in 
that view there is no doubt that the decree 
of Mr. Justice Walmsley is correct, 


The result is that this appeal is dismissed 

with costs. 

` Appeal dismissed. 
(1) 7 Ind. Cas, 436; 12 C. L. J. 525. 





ALLAHABAD HIGH COURT, 
SECOND Civit Appeat No. 1257 or 1915. 
May 1, 1917. 
Present: Mr, Justice Piggott and 

Mr. Justice Walsh, i 
BHAIRON PRASAD—P.arstirr— 
APPELLANT 
VETSUS 
KURA MAL AND ANOTHER— DÈFENDANTS— 


| RESPONDENTS, 

Civil Procedure Code (Act F of 1908), s. 102—Suat 
for damages for breach of contract—Appeal, second, 
whether ties—Mortgage— Zar-i-peshgi lease~-Hjectment 
by lessor—-Mortgagee, right of, to recover damages for 
dispossession, i 

Under the terms of a contract embodied in a 
registered instrument the plaintif was entitled to 
remain in possession of certain land for five years, 
After the expiry of that period the proprietors of the 
land obtained a deoree for the ejectment of the 
plaintiff from the Revenue Courts, The plaintiff 
then sued the defendants for a sum of Rs, .125 with 
interest on the allegation that he could not be 
legally ejected from his possession over, the land 
without the payment of that sum: 


` Held, (1) that if the plaintiff’s suit could be 
treated as a suit for damages for breach of contract, 
the second appeal to the High Court “was barred by 
section 102 of the Civil Procedure Code, inasmuch 
as the suit was cognizable by a Small Cause Court; 
[p 579, col 1] 

(2) that if the contract upon which the plaintiff 
based his suit was a mortgage, then inasmuch as 
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he was not in possession at the date of the suit, he 
was not entitled to recover the sum paid by him. [p. 


579, col. 1.] 
Second appeal from the decrea of the 


Additional Subordinate Judge, Cawnpore. 
Mr, Sheo Diyal Sinha, for the Appellant. 
Mr, Kailas Nath Katju, for the Respondents. 
JUDGMENT.—This isa suit arising out 

of a certain contract embodied in a registered 

instrument of the 2nd of Ostober 19083. 

Under this instrument the plaintiff obtained 

possession of certain land of which the pre- 

decessor-in-title of the defendants was the 
owner, It is admitted that under the terms 
of the contract the plaintiff was entitled to 
remain in possession for five years. After 
this period had expired the proprietors of 
the land instituted proceedings against the 
plaintiff for his ejectment, describing him 
as‘a lessee or tenant of the land in question. 

The case was contested in the Revenue 

Courts up to the highest Court of revision, 

but ended in a decree for the ejectment of 

the plaintiff: 

The present suit is based upon the alle- 
gation that the plaintiff could not legally 
be ejected by the defendants from his pos» 
session over this land without the defendants 
first paying him a sum of Rs. 125. The 
claim is for this sum with interest. The 
Court of first instance decreed the claim and 
that decree has been reversed by the Addi- 
tional Subordinate Judge of Oawnpore. 
The real question about which the parties 
have been disputing is whether the document 
of the 2nd of October 1903 was really a 
lease or a mortgage. The main point taken 
in the appeal now before us is that the 
defendants, having succeeded in obtaining 
from the Revenue Courts. the ejectment of 
the plaintiff by representing him as a mere 
lessee, were not entitled in this suit to obtain 
a decree in their favour on the strength of 
certain legal difficulties based upon the find- 
ing that the document in question was in 


-reality a mortgage, though drawn up under 


the form of a lease. “To this contention there 
appears to be more than one answer. If the 


. plaintiff bad come into Court alleging that he 


was a lessee, who had formerly held under 
a contract of lease, pure and simple, and that 
he had been deprived of his possession as 
such lessee under circumstarices which 
amounted io a breach of contract on the part 
of his lessors, for which breach of contract 
he was entitled to recover damages to an 
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amount sufficiently apparent from the terms 
of the contract itself, he might or might not 
have had an arguable case. The suit, how- 
ever, would have been a wholly different 
snit from that actually brought, and it would 
beyond question have been a suit cf the 
nature cognizable by a Court of Small Causes, 
within the meaning of section 102 of the 
Code of Civil Procedure. Supposing that it 
were possible at this stage to treat the 
- plaintiff’s suit as having been nothing more 
than what is above stated, we could not 
entertain a second appeal in this matter, in 
view of the provisions of the section above 
referred to, the subject-matter of the present 
suit being admittedly less than Rs. 500 in 
value. As a matter of fact, the plaintiff 
based his suit upon the allegation that he 
was in reality the mortgagee of this land 
under the contract of the 2nd of October 
1908. He distinctly alleged that the con- 
tract in his favour amounted in law to a 
possessory mortgage, although it was drawn 
up in the form of a zar-z-peshgt or a premium 
lease. This plea by the plaintiff was 
admitted by the defendants in their written 
statement. It may be contended that, in 
making this‘admission, the defendants were 
departing from the position taken up by them 
in the Revenue Courts. The materials.on 
the record before us make it a little difficult 
to determine this point with certainty; but 
in any case it seems impossible to hold that 
the plaintiff is entitled, at a subsequent stage 
of the litigation, to make it a grievance that 
an important allegation of fact contained 
in bis own plaint was admitted by the de- 
fendants. If the contract of the 2nd of 
October 1908 was in the eye of the law a 
mortgage, then the reasoning of the Court 
below is correct. What tbe plaintiff really 
obtained under this contractof mortgage was 
a right in law to treat his mortgagors as 
ex-proprietary tenants of the land in suit, 
and to get a rent assessed on them as such. 
This point was clearly laid down by a Bench 
of this Court, of which one of us was a 
member, in Dipan Rai v. Ram ihelawan Rat 
(1), the principle of which seems to have 
been affirmed in subsequent decisions of this 
= Court. We cannot concern ourselves with 

the question whetber or not the Revenue 
Courts were right, on the law or on the facts, 


(1) 5 Ind. Gas, 357; 7 A. L. J. 33C; 32 A. 383. 
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in ejecting the present plaintiff from his 
possession over the land in suit. We know 
that he was not in possession on the date on 
which this suit was instituted and the Court 
below is right in saying that he, being out 
of possession and coming into Court as 
plaintiff, was not entitled, either to a -decree 
for recovery of possession (which he did not 
even claim) or to a decree for the recovery 
of the sum of Rs. 125 paid nominally as 
a premium upon the contract of lease, if that 
payment is to be regarded as having been 
in reality the mortgage-debt advanced upon 
a contract of mortgage. On these grounds 
this appeal must fail and we dismiss it with 


costs. 
Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Osper No. 163 
or 1916. 
February 22, 1917. 
Preseni:—Mr. Justice Chapman and 
Mr. Justice Roe. 
NAND KUMAR SINGH AND oTHERS— 
DECREE-HOLDERS — APPELLANTS 
l versus: 
BILAS RAM MARWARI AND OTHERS— 
First Party. JUDGMENT-DEBTO3S— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8.2, el, (2)—~ 
Decree —Determination of right of party to account for 
certain years, whether decree—Appeal, whether lies 
—(lourt Fees Act (VIL of 1870), s. 7, el. (LV) —Mesne 
profits, valuation of, claim for—Court-fee, amount of. 

An adjudication by a: Court determining the right 
of one party to an account for certain years and dis- 
missing the claim for certain olher years comos 
within the definition of a decree as given in section 2, 
clause (4), Civil Procedure Code, and as such is 
appealable. [p. 580, col. 1.] o. l 

Bhup Indar Bahadur Singh v. Bijai Bahadur Singh, 
23 A. 152; 2 Bom. L. R. 978; 27 I. A. 208;5 0. W.N., 
52 (P. C.), followed. 

A claim for mesne profits is nota claim the value 
of which cannot be ascertained. The plaintiff in 
such a case must, therefore, puta valuation on his 
claim and pay ad valorem Curt-fee thereon. He 
cannot recover anything in excess of the valuation 
thus put by him. [p 580, cols.1 & 2.] 

Per Roe, J.—FEven if a claim for mesne profits is to 
be regarded as a claim for accounts, section 7, clause 
(IV), of the Court Fees Act is peremptory that such 
suit shall be approximately valued. [p. 580, col. 2.] 


Appéal from a decision of the Sub- Judge: 
Mongbyr. 


` 
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Messrs. Mustafa Khan, Kulwant Sahay and 
Abani Bhushan Mukherje>, forthe Appellants. 

Messrs. Sushil Madhub Mullick and Naresh 
Chandra Sinha, for the Respondents. 


JUDGMENT. 


Caapmay, J.—This is an appeal against an 
order by the learned Subordinate Judge 
determining the period within which mesne 
profits shall be payable. Two preliminary 
objections haye been made. ‘The first is 
that no appeal lies and the second is that 
the Court-fee which has been paid is 
insufficient, The question whether an appeal 
lies or not has to be determined with 
reference to the definition of the word decree 
in the Code of Civil Procedure. lf the order 
by the learned Subordinate Judge amounts 
to a decree within the terms of that dəfni- 
tion then an appeal lies, otherwise there is 
noappeal. In that definition it is said that 
a decree means the formal expression of an 
adjudication which, so far as regards the 
Court expressing’ it, conclusively determines 
the rights of the parties with regard to all or 
any of the matters in controversy in the 
suit and may be either preliminary or final. 
This order by the learned Subordinate Judge 
certainly appears to be a conclusive deter- 
mination of the right of one party to an 
account for certain years inthe suit and the 
dismissal of the claim of that party for 
certain other years in suit. It-is, therefore, 
in my opinion a decree within the meaning of 
that definition, and this view of the matter 
has the support of the judgment of the 
Privy Council in the case of Bhup Indar 
Bahadur Singh v. Bijat Bahadur Singh (1). 
The change in the wording of the definition 
of the decree with reference to the terms of 
the former section 244 does not appear to 
me tobe relevant in the present instance, 
forthe passage in their Lordships’ judgment 
on which I] rely oconrs in the portion of the 
judgment which precedes the discussion of 
the meaning of the definition of the decree as 
it formerly stood. I would, therefore, hold 
that an appeal lies. 

In regard to the amount of Court-fee pay- 
able, it cannot be said to be a case in which 
the value of the appeal cannot be ascertained. 
The appellant hopes, if he succeeds in this 


(1) 23 A. 152; 2 Bom. L. R, 978; 27 I. A. 209; 5 C, 
W, N. 52 (P.0.). 
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appeal, to obtain a large sum which he has 
stated in his plaint. The Court-fee payable 
is, therefore, in my opinion an ad valorem fee. 
In expressing this view we are conscious 
that we are departing from what was con- 
sidered to be the practice and it would, in 
our opinion, be fairto allow the appellant 
time until Monday the 26th February 1917 
to amend the valuationin his plaint. Now 
that he is aware that he will have to pay an 
ad valorem Court-fee he may, if he thinks it 
desirable, amend the valuation in his plaint. 
If he does so, be will be limited to the amount 
stated in his plaint and will not be permitted 
to recover any amount in excess of that. On 
that date an order will be given giving the 
appellant time to pay the Court-fee. 

The appellant has been treated with some 
indalgence. The respondent Rai Bahadur 
Baijnath Goenka is entitled to his costs for 
this day’s hearing. I assess the fee at five 
gold mohurs, The other respondent is not 
entitled to any costs. 

RoE, J.—I agree. 

A suit for mesne profits isa suit for money 
demanded as damages or compensation and 
in that sense it is to be assessed with an 
ad valoram fee. Even if it be regarded asa 
suit for an account, the Court Fees Act, 
section 7 (tv); in its last clause is peremptory’ 
that any such suit shall be approximately 
valued The same provision has now been 
introduced into the Civil Procedure Code. 
The old practice of allowing plaintiffs to iu- 
clude in a suit for land a suit for money as 
mesne profits without paying any Court-fee: 
upon the: mesne profits was undoubtedly 
wrong and in my view a circular should be 
issued to the lower Courts drawing attention 
to this error in practice. 


Order accordingly. 
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MADRAS HIGH COURT, 
SECOND CIVIL APPEALS Nos. 991 ro 1051 
oF 1915. 
; February 28, 1917. 
Present:—Myr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer, 
SWAMINATHA MUDALI AND otners— 
DeFENDANTS—~APPELLANTS 


VETSUS 
M. SARAVANA MUDALI AND OTHERS—- 


~ PLAINTIFNS— RESPONDENTS. 

Landlord and tenant—Lease by Government for 99 
-years—Covenant not to do any act ‘which may grow to 
the detriment or annoyance of existing tenants— 
Permanent occupancy vights, implication of—-Trusts 
Act (II of 1882), s. 90—Transfer of Property Act (IV 
of 1882), s. 48-~Tenancy by estoppel, when created— 

. Contemporanea expositio, doctrine of, applicability of. 

The doctrine of contemporanea exposito must be 
restricted tothe acts and conduct of the grantor 
beginning contemporaneously with the grant and 
continued for a long course of years and should not 
be extended to acts and conduct done, say, 40 years 
after the date of grant. [p. 583, col. 2.] 

Raghojirao Saheb v, Lakshmanrao Saheb, 16 Ind, 
Cas. 239; 36 B. 639; 16 O. W. 1058; 28 M. L. J. 383; 12 

-M. L. T. 472; (1912) M. W. N. 1140; 14 Bom, L., R. 
1226; 17 0. L. J. 17; 89 1. A. 202, followed. 

Government, which absolutely owned certain 
lands, leased them to the plaintiffs. On the date 
of the lease, there were tenants already on the land. 

‘One of the terms of the lease which the plaintiffs 
obtained on renewal (and on which date the tenants 
claimed permanent rights of occupancy) was that the 
lessees will not do any act “which may grow to the 
grievance or damage of the Government of India or 
the Government of Madras or their tenants.” Subse- 
quent to the grant, one of the grantees described 
himself as a mirasidar in the patias granted to the 
tenants and 11 years before the renewed lease one 
of the lessees recognised the right of permanent 
occupancy in the tenants and issued gpattas in 
recognition thereof: 

Held; that this covenant was the usual one in 
English indentures creating leases by which the 
lessor protects himself against the acts of his lessees 

“which might injure other tenants of his, and could not 
be construed as conferring permanent rights of occu- 
pancy on tenants in the occupation of the land. [p. 
534, cols. 1 & 2.) 

Held, also, that it could not be said in the circum- 
stances of this case that the plaintiffs represented 
themselves as acting on behalf of these tenants also 
or ever did represent these tenants when or before 
they obtained a renewal of the lease from Govern- 
ment and that in such circumstances they could not 
be presumed tohave secured an advantage which they 
must hold for the benefit of the tenants as trustees 
e ea 90 of the Indian Trusts Act. [p. 585, 
col. i. 

Where land really belongs to Government, no 
qiestion of estoppel and no question under section 

"43 of Act IV of 1832 arise so as to interfere with 
the rights of the subsequent grantee from the Gov- 
ernment. [p. 585, col, t.] 
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‘ Atenancy by estoppel cannot be created where 
the act of the landlord which is relied upon and 
which created a lesser right than the land. 
lord represented himself to be entitled to create, did 
confer upon the tenant a right as lessee for some 
term, however short. [p. 585, col. 1.] 


Weller v, Spiers, (1872) 26 L. T, 866; 20 W. R. 772, 
followed. 


Second appeals against the decreas of the 
District Court, Chingleput, in Appeal Suits 
Nos. 180 to 185, 187 to 194, 196, 197, 199 to 
201, 203, 204, 206, 207 to 244 and 246 of 
1914, preferred against those of the District 
Munsif, Tiruvallur, in Original Suits Nos. 112 
to 117, 119 to 126, 128, 129, 131 to 133, 135, 
136, 138 to 161, 163 to 166, 168 to 172, 174 
to 179 and 349 of 1913 respectively. 

The Hon’ble Mr. T, Rangachariar, for the 


‘Appellants, 


The Hon’ble Mr, S. Srinivasa Atyangar 
(Advocate-General) and Mr. F. V. Srinivasa 
Azyangar, for the Respondents. 

JUDGMENT. 

Sapisitva Aryar, J.—In these 61 connected 
second appeals the appellants are the 
principal defendants in the suits. The suits 
were bronght in ejectment, the appellants 
being treated as having been sab tenants 
from year to yearof persons who owned 
rights in the lands as grantees of leage- 
rights under the Hast India Company under 
a grant of 1801, that grant being a grant of 
lease rights for 99 years. After that grant 
expired in January 1900 the plaintiffs 
became direct lesseas of the Government 
(from the date of the expiry of the prior 
grant) for another term of 99 years, The 
prior grant of 1801 is evidenced by the 
indenture Exhibit P. 1, while the new grant 
of 1904 is evidenced by the indenture 
Exhibit A, 

The following facts may be set out to 
unierstand the conditions on both sides. 

The Bast India Company claimed to be the 
owners of the lands in dispate in January 
1801, It appears from the Chingleput 
District Manual that in 176048 grant was 
made tothe Hast India Company of the 
Chingleput District by the Nawab Muham- 
mad Alt as a jaghir or estate and that the 
grant was confirmed in 1763, This word 
jaghir is a word of very undefined signifiea- 
tion, but as regards the particular lands in 
dispute the Hast [India Company considerad 
the qselyes to be fhe owners, Soon after, 
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January 1801], the Company became the 
sovereign power for the territories in which 
these lands were situated and it is of course 
‘absurd to speak of them thereafter as jaghir- 
‘dars Of these landas under themselves or to 
speak of these lands as a jaghzr estate. 

‘Now the lease of 1801 under Exhibit P 
was made to two European genflemen, 
“Messrs. Roebuck and Abbott, who seem to 
have already (presumably with the Com- 
‘pany’s permission) almost completed a brick 
building ona portion of the 300 cuwnies of 
the leased lands and seem to have effected 
other improvements. The material portions 
of this document Exhibit P are to the follow- 
ing effect:— 

“(1) The lessees and their heirs and assigns 
‘etc., were entitled “to have, hold, use, secupy, 
possess and enjoy the leased lands” “with all 
‘the benefits and advantages” at a yearly rent 
of Rs. 1,575 in consideration ofa small 
“premium of five pagodas paid then and the 
-paymext of additional premia of Rs, 105 to 
‘be paid at the end of every thirty years. 

- (2) The lessees, ete., “shall not do or cause 
‘anything to be done upon the leased 
‘premises” “which shall grow to the annoy- 
‘ance, grievance or damage of the said 
Company, their tenants or tha inhabitants or 
their bounds.” 

l (3) If tbe lessees, or their heirs, or 
assigns, etc , Fhall commit breach of any of the 
‘covenants, the Company may “re-enter” upon 
the leased premises ‘or any part thereof in 
the name of the whole” and have again, 
possess and enjoy the same.” Subse- 
quently, by successive assignments the right 
‘under Exhibit P—which I shall call grant- 
ownership—passed in 1816 to a Madaliar 
belonging to the well-known Manali family, 
See Exhibit Q. Since then this ‘grant- 
ownership has remained either with the 
nfembers of the Manali family or with the 
members of a family connected -with them 
by marriage: and at the time of the expiry of 
the lease in January 1900, the grant- 
ownership was vested in Manali Ramakrishna 
Maudali, the father of the present plaintiffs. 

About the year 1840, the Manali Mudaliar 
who then owned the grant-right seems to 
have sold the lands to his brother, claiming 
not only the grant- ownership right bat also 
the right as mzrasidar in the lands, For the 
first time evidently, about 40 years after the 
-grant, the person representing the original 
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grantees seems to baye set up an independent 
mirast right in the lands. See Exhibit S. 
Then about the year 1850 or so, this alleged ~ 
mtrast right in the lands seems to have 
become the subject of dispute between the 
grant-owners and their tenants now represent- 
ed by the defendants. That mrast right 
whish included the oceupaney right in the 
lands was finally decided to belong to the 
grant-owners as between them and their 
tenants. See Exhibits D to G. In 1889, 
however, about Il years before the expiry 
of the term of the grant, the tenants seem to 
have been recognized by the then grant- 
owner as having occupancy rights in their 
holdings. These documents of recognition— 
(tbe patias)—have been noted in ths foot- 
note at page 37 of the judgment of the 
District Munsif. When the term of the 
grant of 1891 expired in January 1900, the 
Revenue Officers of the District entered into 
correspondence with their higher officers as 


-tothe proper mode of the future disposal of 
.these lands. 


In May 1900 Manali Rama- 
krishna Mudali applied for the renewal of 
the lease for another term .of 99 years, or, 
in the alternative, for the grant of a ryotwart 
patta to him by the Government. The 
tenants seem, ¿n rivalry, to have applied for 
the grants of ryotwart patitas to themselves. 
While these questions were being considered, 
Ramakrishna Mudali died. The present two 
plaintiffs are his sons and in December | 904 


they were granted a renewal lease evidenced 
by Exhibit A. 


These suits have been brought in ejectment 
after the issue of notices to the defendants 
to quit the lands. 


The lower Courts decreed the plaintiffs’ 


. suits on these two findings of facts, namely, 


(1) that the East India Company were full 
owners of the plaint lands (known as Pczhal 
lines lands) at the time of the grant of 1801 
and that the Government were full owners at 
the time of the second grant of 1904 to the 


` plaintiffs; and 


(2) that no miras eke (whether it means 
permanent occupancy right or whether if 
means the peculiar right of some Chingleput 
mirusidars to swathanitharam, kuppatam 


and other minor perquisites in consideration 


of their (nas having been full kudivaram 
owners) — that no miras right vested either in 
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the grant-owners or in any of their successors 
or in the tenants (defendants). 

Now Mr. Rangachariar for the appellants 
(defendants) contested the validity of the 
above two findings of fact and he also argued 
a long array of other contentions which, 
however, might be summarised under 2 or 3 
heads as follows:—(1) that under the grant 
A itself of 1904 the Government recognized 
the oscupaney rights of the defendants and 
that, therefore, the plaintiffs cannot contest 
such rights, which they were bound to 
recognize under the terms of their own 
grant; 

(2) that in 1889 there was a contract by the 
then grant-owner Vythilinga Madali to 
transfer the rights of occupancy to the 
tenants and that there was such a transfer in 
1889; and 


(3) that even if the transfer and the 


contract of transfer of 1839 conferred no 
permanent kudiveram right in favour of 
the defendants (the tenants), they were 
entitled, after the plaintiffs got the second 
grant, to claim such occupancy rights (at 
least during the 99 years’ term of the second 
grant) as against the plaintiffs, (a) on the 
Strength of sestion 18 of the Specific Relief 
Act, or (b) under the provisions of section 43 
of the Transfer of Property Act, or (e) under 
section 90 of the Trusts Act, or (d) on the 
doctrine of estoppel. l 

As regards the first question, namely 
whether the East India Company were full 
owners, the first grantess, wiz., the two 
European gentlemen to whom the Company 
granted the lease, could not surely deny the 
title of their landlord who claimed full 
ownership. Mr. Rangachariar was obliged 
to argue that evenatthe time of the’ grant 
|. there were some mirasidars—some unknown 
people who had occupancy rights in these 
lands. That is very improbable, as it 
appears from Exhibit-B that the lands 
were waste lands and that it was only 
the grantees under Exhibit F who made 
improvements and built buildings thereon, 
Woare asked to give no weight to Exhibit 
B on the ground that it contains some 
mistakes. The lower Courts are entitled 
to fnd facts on the evidence including the 
documentary evidence. The question of the 
weight to be given to the evidence rests 
with them, not with us in second appeal. 
Even if the East India Company were 
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known as jaghirdurs in 1801, a jaghirdar 
might have absolute interests in waste 
lands and even in cultivated lands, and 
the presumption which has been adopted 
in respect of grants of jaghirs by the British 
Government cannot reasonably be applied to 
grants made by the Nawabs of the Carnatic. 
It also appears to me from the documents 
contained in hixhibit Z that the Government, 
the - tenants, the plaintiff’s father, all 
acknowledged the right of the Government 
to dispose of these lands in their absolute 
discretion, either by granting ryotwari patta 
to anybody they liked or by granting a 
fresh lease. As I have already suggested, 
even if the East India Company were mere 
jaghirdars, they became full owners after 
the territory passed to them by treaty and 
their grant must be a grant of the right 
to directly take possession of the soil of 
the lands as lessees, unless it is shown that 
somebody else owned the kudivaram rights 
in the lands in 180). As regards the alleged 
marasi right of others, it was only (as already 
remarked) about 40 years after the grant 
that it was first set up and the Government 
is clearly not bound by what the snccessors 


‘of their grantees stated behind the back of 


Government. The case of Raghojirao Saheb 
v. Lakshmanrao Saheb (1) relied upon by Mr. 
Rangacbariar has no relevancy. Their Lord- 
ships of the Privy Council point out in 
that case the danger of relying upon the 
doctrine of contemporanea exposito and restrict 
the application of the doctrine to the acts and 
conduct ofthe grantor, beginning contempo- 
raneously with the grant and continued that 
for a long course of years. Here we are asked 
to extend that doctrine to declarations of the 
grantee’s successor made 40 years afterwards 
behind the back of the grantor. I think that 
we ought to accept the finding of fact of both 
the lower Courts that no mirast right existed 
in these lands in 1801 in any person other than 
the East India Company and if none existed 
then, no such right could have come into 
existence afterwards which could be set up 
validly against the Government. lt may 
also be noted here that these lands were 
carved out of two villages by an artificial 
line and hence they seem to bave become 
known as fushal Line lands. The usual 

(1) 16 Ind. Cas. 239; 16 C. W. N. 1058; 23 M. L. J. 


12 M. L. T. 472; (1912) M. W. N. 1140; 14 Bam, 
aa (226, 36 B. 630 17 Q. L. J. 17; 39 TE. A. 202, 
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argument that villages in the Chingleput 
District were formerly miras villages could 
not, therefore, be applied to these lands. It is 
unnecessary to speculate whether this asser- 
tion of miras right in 1840 for the first time 
(there being no indication in the assertion 
itself as to how thé miras right was acquired 
or how it originated) was due tothe grantee’s 
anxiety to protect himself against his 
tenants’ setting up occupancy rights in them- 
selves or whether it was due to his inten- 
tion to claim occupancy rights for his 
- guecessors against the Government after 
the expiry of the term of the grant or to 
both motives. On the findings that the 
Government owned and own the absolute 
right in the soil of the lands and that they 
are not mere melvaramdars, it is unnecessary 
to consider another contention raised by Mr. 
Rangachariar thatthe lands formed part of 
an unsettled jaghzr estate [clause 2 (c) of 
section 3 of the Estates Land Ast] and that 
the tenants occupying lands therein are ryote 
in such an estate entitled to permanent 
occupancy rights ‘from the date when the 
Estates Land Act same into force, under 
section 6 of the Act. The above disposes of 
contentions l and 2 of Mr. Rangachariar. 


. As regards the third contention, namely, 
that the Government itself by Exhibit A 
directed the plaintiffs not to interfere with 
the ocsupancy rights of the defendants. 
This contention is founded upon the follow- 
ing covenant in Hxhibit A, namely, that 
the lessees, their heirs, etc., will not do any 
act, ‘which may grow to the grievance or 
damage of the Government of India or the 
Government of Madras or their tenants.” 
Mr. Reangachariar argued that “their 
tenants’ meant the tenants of the lands, 
namely, the defendants. This clause has 
been taken from the former indenture 
Exhibit P of 1801 where the words are 
“the damage of the said Company, their 
tenants or the inhabitants or their bounds.” 
Clearly the expression “their tenants” in 
Exhibit P means the Company’s tenants, 
The same expression when used in Exhibit 
A clearly means “the tenants of the Gov- 
ernment of India or the Government of 
Madras.” This covenant is the usual cove- 
nant in English indentures creating leases, 
by which the lessor protects himself against 
the acts of his lessees which might injure 
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other tenants of his (te, of the lessor) 
either of the same land or of neighbour- 
ing lands, and also against acts of his 
lessee which might cause nuisance or damage 
to neighbouring landowners. 


The 4th contention of Mr. Kangashariar 
was argued in a rather indefinite way. 
That is, sometimes he argued that the 
event of 1889 on which he relied was a 
contract to transfer rights in lands and at 
other times as if it was a completed transfer 
of such rights. I shall consider his con- 
tention in both of its aspects. So far as 
I sould find from the written statement 
(paragraph 9) the defendants do not set up 
that there was a contract by Vythilinga 
Mnudaliar to transfer his mzrasz or occupancy 
right to them: Nor do they set up that 
there was an actual transfer of any such 
right, A transfer of the permanent occu- 
pancy right in immoveable property can be 
made either by a registered instrument or 
by giving possession if the transfer was an 
oral transaction of sale. As I said, I cannot 
find any language in the written statement, 
which could be treated as asserting a transfer 
to defendants at thattime of an osenpanay- 
right. On. the other hand, paragraph 9 
says and implies that Vythilinga Mudaliar 
had not yet got any occupancy right and 
that the ryots had occupancy right all 
along, that that right of theirs had been 
judicially recognised and that all that 
Vythilinga Mudali did was himself to re- 
cognise the right which had been in the 
tenants from the long past. The theory of 
transfer being thus brushed aside, there 
is the question of the contract to transfer. 
Again, I cannot find that there was a econ- 
tract to transfer any right, set up in the 
written statement. It denies that Vythi- 
linga Mudaliar had any right of occupancy 
which he could contract to transfer. As- 
suming, however, for argument’s sake that 
there was a contract to transfer, or that 
there was a transfer, I shall shortly consider 
the contentions based under the heads (a), 
(b), (c) and (d) already set out. Coming 
to section 18 of the Specific Relief Act, it 
has no application as the defendants do not 
seek any specific relief im this case based 
on any such contract, that is, they are nog 
suing for spesific performance of the allegeg 
gontract of transfer of occupancy rights ba 
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last for the second term of 99 years. With 
regard to section 43 of the Transfer of 
Property Act, that applies to eases where 
a person erroneously represents that he is 
authorised to transfer certain rights in 
immoveable property. No such representa- 
tion is alleged and we are asked to imply 
such a representation as having been made 
in 1889. It is impossible, in my opinion, 
to imply any such representation from the 
mere fact that in issuing pattas Vythilinga 
Mudaliar called himself the mirastdar of 
the land and then acknowledged the tenants’ 
* * * * © (kaipaihu) rights. Coming 
‘to section 90 of the Trusts Act, it applies 
to cases where a tenant for life or co-owner 
or mortgagee or other qualified owner avails 
himself of his position as such and gains an 
advantage in derogation of the rights of 
other persons interested in the property, 
or where he representing all persons in- 
terested in such property gains any advantage. 
It is impossible from the facts of this case 
to hold that the plaintiffs represented them- 
selves as acting on behalf of these tenants 
also’or ever did represent these tenants 
when or before ‘they obtained the renewal. 
On the date of the renewal of Exhibit A, 
they had themselves ceased to have 
“ interest in the lands. Nor had defendants 
any rights in the lands on the date when 
the fresh grant was made. Section 90 of 
the Trusts Act, therefore, has no applica- 
tion [see also Hattikudur Narain Rao v, 
Andar Sayad Abbas Sahib (2), where Hannay, 
J., and myself (myself with some hesitation) 
held that where a land really belongs to 
Government, no question of estoppel and no 
question under section 43, Act IV of 1882, 
arise so as to interfere with the rights of 
the subsequent grantee from the Govern- 
ment. | 


Coming to the question of estoppel, a 
tenancy by estoppel cannot be created 
where the act of the landlord which is 
relied upon (and which created: a lesser 
right than the landlord represented himself 
to be entitled to create), did confer upon 
the tenant a right as lessee for some term, 
however short. (See Foa on Landlord and 
Tenant, page 473.) See also Weller v. Spiers 
(3). 

(21 27 Ind. Cas. “NEG 728 M, L. J. 44. 

(9) (1872) 26 L. T, 866; 20 W, R. 772 
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In the result I would dismiss all these 
second appeals with costs. 
Pleaders’ fees Rs. 15 in each case. 
SPENCER, J.—I agree. 
Appeals dismissed, 
Y. R. P. j 
PATNA. HIGH COURT. 
APPEALS FROM ApPPELLATE DIROREES Nos. 163 
AND 164 or 1916. 

May 17, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Atkinson, 

Tn No. 163 or 1916 
HARNANDAN RAI AND OTHERS— 
APPELLANTS 
VEYSUS 
Maharaja KESHO PRASAD SINGH. — 
RESPONDENT, 

In No, 164 or 1916 
BALWAN RAT AND oTHers—APPELLANTS 

VErsus 
Maharaja KESHO PRASAD SINGH— 


RESPONDENT. 

Bengal Tenancy Act (VIII B. O of 1885), ss. 30, 52— 
Enhancement of rent, suit for--Undivided share in 
parcel of land, whether holding—‘Parcei af land,’ 
meaning of. 

An undivided share in a parce] or parcels of land 
is not a holding within the meaning of the Bengal 
Tenancy Act, and, therefore, no suit for enhancement 
of rent in respect of such share would lie either under 
section 80 or section 52 of the Bengal ‘Tenancy Act, 
The word ‘parcel’ in the definition of the ,word 
‘holding’ cannot be said to mean an undivided share. 
[p. 686, cols. 1 & 2.) 


Appeal against a decision of the Special 
Judge, Shahabad, dated the 8th July 1914, 
reversing that of the Assistant Settlement 
Officer, Shahabad, dated the 19th May 1913, 

Mr Baidyanath Narayan Sinha, for Mr, 
Rajendra Prasad, for the Appellants. 

Messrs. Krishna Sahat and Nirsu Narayan 
Sinha, for the Respondent. 


JUDGMENT. 

CHapman, J.—These two appeals arise 
out of two suits for the enhancement of rent 
under the Bengal Tenancy Act. The 
grounds upon which the enhancement is 
prayed for are increase in area under seo- 
tion 52 (1) (a) and rise in prices under 
section 30 (b). The landlord’s case in Suit 
No. 562 out of which Appeal No 168 
arises was that the tenant held a certain 
area of land bearing No. 1 and also certain, 
undivided shares in other areas of land 
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which bore Nos. 15 and 25. In the other 
suit the lJandlord’s case was that the tenant 
held a certain specific area of land bearing 
No. 2, and also undivided shares in certain 
areas of land bearing Nos. 3 and 16. 

The main defence was that the snit was 
bad for misjoinder of parties inasmuch as 
the other tenants who held shares in the 
one casein Nos. 15 and 25, and in the other 
in Nos. 3 and 16 have not been made 
parties. The finding of the Court of Appeal 
ig in, accordance with the landlord’s case, 
namely, that there is a separate tenancy in 
each case, consisting of a specific area of 
land held together with undivided shares 
in certain other areas of land. 


“Ib was contended before the learned 
District Judge and it has also been contend- 
ed before us that under the Bengal Tenancy 
Act a suit for the enhancement of rent 


cannot be brought in respect of such 
tenancies. Both sections 30 and 52 of 
the Act require that tbe landlord 


should be the landlord of a holding, and 
a holding has been defined in the Act 
as meaning a parcel or parcels of lands 
held by a raiyat and forming the subject 
of a separate tenancy. lt is contend- 
ed that an undivided share ina particular 
area of land is not a parcel or parcels of 
land within the meaning of the definition 
of holding. Therefore the tenancies to 
which these two suits refer were not holdings 
within the meaning of the Bengal Tenancy 
Act, and, therefore, the landlord had no 
right of enhancement under sections 30 and 
52, inasmuch as he is not the landlord of 
a holding so far as either suit was son- 
cerned. 


It has been held in a series of cases, 
Baidya Nath De Sarkar v. Ilim (1), Hart 
Charan Bose v. Runjit Singh (2), Haribole 
Brohmo v. Tasimuddin Mondul (3), Ahadulla 
Sheikh v. Gagan Mollah (4), Parbatty 
Debya v. Mathura Nath Banerjee (5), 
that an undivided share in a parcel or 


(1) 25 C. 917; 2 C. W. N, 44; 18 Ind. Deo. (xN. s.) 
97. 
A (2; 25 0. 9117n; 1 C. W. N. 521; 13 Dec, (N. 8.) 


598. 
(3) 2 C. W.N. 680. 
(4) 2 C. L. J. 10. l 
, (5) 15 Ind, Cas, 453; 16 C, W. N. 877; 40 C. 29; 16 


O, Lyd. 9. 
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parcels of land is not a holding within 
the meaning of the Bengal Tenancy Act. 
There is practically no authority to the 
contrary, though there is the opinion ex- 
pressed by Petheram, C. J., in the case of 
Hari Charan Bose v. Runjit Singh (2), where 
the view taken was that the owner of an 
undivided fractional share in a parcel of 
land is the owner of that share in every 
part of it, and ho is, therefore, the holder of 
an undivided share in every part of it. 
The weight, of authority is on the other 
side and has ever since been continuously 
adverse to this view. In our opinion 
the weight of reason is also on the 
same scale. It appears to us to be difficulé 
to hold that the word ‘parcel’ in the 
definition of the word ‘holding’ can have 
been intended to mean an undivided share. It 
is suggested that recourse may be had to the 
preamble to section 2 in which this definition 
oceurs, where the usual reference is made to 
the repugnance in the subjest or context, but it 
does not seem possible to say that there 
is apy repugnaney in the subject or context 
either in section 30 or much less in section 
52. On the basis of an obtter dictum of 
their Lordships of the Privy Council it has 
been held that aright of occupancy can be 
acquired inan undivided share in aholding, but 
the reasons for the opinion have not anywhere 
been stated. In any event the argument 
which would result in such a conclusion 
in respect of a right of occupancy would 
be different from those applicable merely 
to the interpretation of the definition of the 
word ‘holding.’ The opinion appears to 
have been given with reference to the former 
Act of 1869. 

The result is that we must hold that 
in the present instance the tenancies, the 
rent of which the landlord sought to enhance, 
were not holdings within the meaning of 
the Bengal Tenancy Act, and that, there- 
fore, no suit to enhance lay under section 
The result 
is that the appeals must be allowed and the 
suits dismissed with costs in all Courts, 

ATKINSON, J.—I agree, 


Appeal allowe?, 
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MADRAS HIGH COURT. 
Seconp Civit Appears Nos, 1053 anp 1650 
AND 1256 anp 1649 or 1915. 
November 14, 1916. 
Present:—Mr., Justice Oldfield and 
Mr. Justice Phillips. 
RADHAKRISHNA AIYAR AND otaers— 
DEFENDANTS— ÀPPELLANT3 IN S. A, 
NOs. 1058— RESPONDENTS IN 
5, S. No. 1650. 
SEETHARAMA AIYAR AND anoTHER— 
DEFENDANTS-———ÅPPELLANTS IN S, A. 
Nos. 1256 AND RESPONDENTS IN 
S. A. No 1649 
VETSUS 
R. SWAMINATHA AIYAR, Recevar, 
BROUGHT ON RECORD IN PLACE OF THE FORMER 
Receiver—Reseonndent in S. A. Nos. 1053 
` AND 1256 AND APPELLANT in S. A. No, 1650 

anp 1649, i 

Madras Estates Land Act (I of 1908), ss. 52 (8), 77 
—Plaint, presentation of, to Chief Ministerial 
Officer, legality of—Rent, rate of, fiwed by decree 
under Act VIII of 1865—Suit, subsequent, under 
Act I of 1908—Decree as to vate, whether res 
judicata—Civil Procedure Code (Act V of 1908), s. 11 
O. IV, r. 1—8. 52 (3) of Act I of 1908, scope of. 

Where Head Ministerial Officers of Revenue Conrts 
are authorized to receive plaints, presentation to 
them is legal and proper under Madras Act I of 
1908. fp. 587, col. 2.1 

Receiver of the Nidadavole and Medur Estates v. 
Suraparazu, 29 Ind. Cas. 449; 38 M. 295, distinguished 

There is no reason for restricting the scope of the 
general reference to muchilikus decreed in section 
52 (3) of the Act to those decreed by any particular 
description of Court. The unrestricted effect of the 
section is to recognize a relation which existed before 
the Act and to direct its continuance until ib is 
terminated by the method, for whieh the Act 
provides. [p. 588, cols. 1 & 2.] 

Vaddadi Jagannadha Bhupathi Deo Garu v. Paddala 
Appalasawmy, 23 Ind. Cas 576; (1914) M. W. N. 
496; 28 M. L. J. 75; Raja of Pithapuram v. Jonnaia- 
godda Venkatasubba, 31 Ind. Cas. 98; (1915) M. W. N. 
818; 18 M. L. T. 348, dissented from. 


A decree, therefore, of a Civil‘Court passed under 
the repealed Rent Recovery Act (VIII of 1866) 
fixing the rates of rent between landlord and tenant 
is res judicata in a subsequent suit between them 
where the rate is in question. [p. 583, col, 2.] 

Second appeals against the decree of the 
District Court, ‘Panjore, in Appeal Suits 
Nos. 842 and 832 of 1913, preferred against 
those of the Court of the Revenue Divisional 
Officer, Kumbakonam, in Summary Suits 


Nos. 3 and + of 1912. 


Mr. T. Narasimha Aiyangar (with him Mr. 
R, T. Krisknamachariar),for the Appellants 
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in 5. A. Nos. 1053 and 1256 of 1915 and for 
Respondents in S., A. Nos. 1649 and 1650 of 
1915. 


Mr. R. Kuppuswami Adyar, forthe Re- 
spondents in S. A. Nos. 1053 and 1256 of 
1915 and for Appellants in S. A, Nos, 1649 
and 1650 of 1915. 


JUDGMENT. 


OLDFIELD, J.—Second Appeals Nos. 1053 
and 1256 of 1915 are by the tenants, defend- 
ants; and the first question argued in them 
is whether the plaints on which the decrees 
appealed against were obtained, were duly 
presented, the presentation having been to 
the Head Clerk of the Deputy Colleator, the 
Court of first instance, and it is alleged, not 
an officer appointed on this behalf within 
the meaning of Order IV, rule 1. The point 
was first taken at thé trial in the conelnd- 
ing argument; there was, therefore, no reason 
why the Deputy Collector should, at that 
stage, record evidence regarding it or why 
the lower Appellate Court should do so in 
appeal, The Deputy Collector’s statement 
in his judgment that Head Ministerial 
Officers have been authorised to accept 
plaints and other papers must in the 
circumstances be accepted. Recezver of the 
Nidadavole and Medur Hetates v. Suraparazu 
(1), relied on by the defendants, is not 
in point, since in it the Head Clerk had 
admitted that he had no authority and there 
is no auch admission before us. This 
objection is accordingly unsustainable. 

The next question is regarding the lower 
Appellate Court's finding on issue No. 5, 
that clause 8 of the suit pattas is valid 
and that rent must be calculated in 
accordance with if On the latter point, 
there is no dispute, defendants admitting 
that the crop was removed without notice 
to the plaintiff, and that, therefore, the clause, 
if valid, is applicable. In Second Appeal 
No. 1053 of 1915 plaintiff relies upon a 
previous decision, Exhibit Cl, as res 
judicata; in Second Appeal No. 1256 of 1915 
he relies on if merely as evidence of custom. 

It is unnecessary to deal with the objea- 
tions that Exhibit Cl was obtained against 
a person, who was dead at its date, and not 


(1) 29 Ind. Cas, 449; 38 M. 295, ; 
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against the predecessors of the present de- 
fendants, since they were first made in this 
Court and there are no distinct materials 
in the record for their disposal. The more 
important objection is that Exhibit C 1 was 
obtained for Fasli 1311 under Act VIII of 
1865 in a Court, which would not be com- 
petent to try the suit, in which it is now 
proposed to plead it, and, therefore, if cannot 
be res judicata under section 11 of the Code of 
Civil Procedure. The answer is that the 
general doctrine of res judicata is not in 
question, but the application of the special 
rule stated in section 52 (3), Estates Land 
Act, under which muchiltkas decreed for 
any revenue year remain in force until the 
beginning of the year for which fresh ones 
are exchanged or decreed, and that there is 
no reason for restricting the scope of the 
general reference to muchilikas decreed’ to 
those decreed by any particular description 
of Court. Sucha restriction was, no doubt, 
imposed on the interpretation of the section 
in YVaddadi Jagannadha Bhupathi Deo Qaru v. 
Paddala Appalasawmy (2), on the ground that 
pattas and muchilikas under Act VIII of 1365 
were current for one year only and that the 
Legislature cannot be supposed to have in- 
tended to enlarge their currency. But the 
words of the section are clear, as they stand, 
. and there is, in my opinion, no necessity or jus- 
tification for reference to extrinsic considera- 
tions in order to their construction. In Raja 
of Pithapuram v. Jonnalagodlda Venkatasuabba 
(3), the restricted interpretation was sdpport- 
ed also on the ground that any other would 
have given retrospective operation to the 
section, in the sense presumably that the 
effect of the exchange of patta and muchilika 
would be extended beyoni the period origi- 
nally contemplated by the parties to it. Bat, 
if that case cannot be distinguished on the 
ground that, unlike the present, it daals with 
non-occupancy tenants, there is still no reason 
for treating this objection as decisive. For 
the presumption against a retrospective con- 
struction is not applicable, simply because 
a part of the requisite for the action of the 
Statute is drawn from the time antecedent to 
its passing (Maxwell’s Interpretation of 


(2) 28 Ind. Cas, 676; (1914) M. W. N. 426; 28 M. 


L. J. 76. 
(3) 31 Ind. Cas. 93; (1916) M. W. N. 813; 18 M. L, 


T. 348, 


Statute, 3rd edition, page 307) or where the 
Statute affects only the procedure of the 
Courts (page 313); and in the present case, 
the unrestricted effect of the section is only 
to recognise a relation, which existed before 
the Act, and to direct its continuance until 
it is terminated by the method for which 
the Act provides. I would, therefore, respect- 
fully dissent from the two decisions referred 
to and hold that Exhibit C is res judzcata in 
Second Appeal No, 1053 of 1915. The objec- 
tion therein to the lower Appellate Court’s 
finding on issue No. 5, therefore, fails. 

” % Ki * * * * 
Paruuups, J.—I agree. - 
Second Appeals Nos. 1053 and 1256 of 1915 

dismissed, 
Second Appeals Nos. 1649 and 1650 of 1915 
allowed, ° 

VRP, 





PATNA HIGH COURT. 
Seconp Civit Appears Nos, 621 ano 917 oF 
1916. 
May 17, 1917. 

Present: —Sir Edward Chamier, Krt., Chief 
Justice, and Mr, Justice Jwala Prasad. 
BARA LAL NAWAL KISHORE NATH 
SAHI DEO—- DEFENDANT — APPELLANT 
Versus 
JALESHWAR DAYAL SINGH AND OTHERS 
——PLAINTIFFS AND Babu BASANTA 
KUMAR BANERJI AND OTHERS 
-DEFENDANTS Nos. 2 To 9—RESPONDENTS, 

Bengal Survey Act (V of 1875), s. 62, whether applies 
to suit for possession, 

Section 62 of the Bengal Survey Act has no appli- 
cation to a suit where the plaintiff being out of 
possession claims possession as owner of land from 
‘which he has been dispossessed by reason of Survey 
and Settlement proceedings. [p. 589, col. 1.] 

- Bisseswari Koer v., Ram Protap Singh, 4 Ind. Cas, 
547; 14 C. W. N. 366, distinguished. 

Appeal against the decree of the Jndicial 
‘Commissioner, Chota Nagpur, modifying that 
of the Subordinate Judge, Ranchi. 

Messrs. Rat Guru Saran Prasad and Krishna 
Sahay, for the Appellant. 

Messrs. Krishna Sahai, S. N. Palit and Rat 
Guru Saran Prasad and Atul Krishna Roy, 


for the Respondents. 
JUDGMENT. 
Cuamier, O. J.—This is an appeal against 
a decree of the Judicial Commissioner of 
Chota Nagpur, mod.fyiug a decree of the 
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Subordinate Jadge of Ranchi. The appeal 
arises out of a suit brought by the respond- 
ents for possession of plots which are 
numbered in the plaint from 1 to 7. The 
respondents’ case was that all seven plots 
lay within their village Hesel and were 
in their possession till they were dispossessed 
by reason of certain proceedings taken by 
Survey and Settlement Officers, which resulted 
in the seven plots being demarcated as part 
of the village Ranchi belonging to the 
appellant. Besides the appellant. other 
persons were impleaded as defendants on 
the ground that they were in possession 
of the property as tenants or otherwise. 
The Subordinate Judge dismissed the suit 
except as to a portion of plots Nos. 5 and 
6. The respondents appealed and the appel- 
lant filed a cross-appeal. The Judicial 
Commissioner allowed the appeal of the 
respondents and decreed the suit as regards 
plots Nos. 2, 3, 4,5 and 6 but dismissed it 
as regards plots Nos. 1 and 7. It appears 
that in the- Court of the Jndicial Commis- 
sioner the respondents withdrew.their claim 
to plots Nos. 1 and 7 and we are no longer 
concerned with those two plots. As regards 
plots Nos. 2 to 6 the Judicial Commissioner 
differing from the Court of first instance 
came to the conclusion that they all lay 
within the respondents’ village Hesel and 
were iu possession of the respondents either 


directly or through tenants till the survey. 


proceedings of 1908 which resulted in the 
dispossession of the respondents. The only 
point taken on behalf of the appellant is 
that the suit is barred by the Bengal 
Survey Act V of 1875, and reliance is placed 
on the decision of the Caleutta High Court 
in Bisseswart Koer v. Ram Protap Singh (1). 
That was a case in which the plaintiff sued 
for confirmation of possession alleging that he 
was in possession. He failed to prove 
possession and the Court held that the suit 
was barred by section 62 of the Survey 
Act. The judgment in that case distin- 
_ guishes that case from sush a case as 
the present, in which the respondents being 
admittedly out of possession claimed posses- 
sion as owners of land from which they 
had been dispossessed by reason of Sarvey 
and Settlement proceedings. The present 
suit was based on the alleged title’ of the 


(1) 4 Ind. Cas, 547; 14 O. W. N. 466. 


respondents, a title which has been found 
to be proved by the lower Appellate 
Court. There is nothing in the decision 
referred to which in any way shows that 
the present suit is barred. On the contrary 
there are passages in the judgment of 
that case which show that the present suit 
is not barred by the Survey Act. The 
Judicial Commissioner in a lengthy judg- 
ment examined all the oral and documentary 
evidence and came to the conclusion that 
the respondents had proved their case. 
There is no reason whatever for not accept- 
ing his finding and if his finding is accepted 
the defendants’ Appeal No. 621 of 1916 must 
be dismissed. 

Appeal No. 947 is an appeal by the plaint- 
iffs in the suit, who are respondents to 
appeal No. 621. It relates to plots Nos, 3, 
ð anc 6. Plot No.3 was in possession of 
the second defendant to tbe suit, Babu 
Basanta Kumar Banerji, and in the Conrt 
of the Judicial Commissioner the plaintiffs 
said that they did not wish to recover khas 
possession as against him. As regards Nos, 
‘5 and 6 it appears that those plots or parts 
of them are in possession of some of the 
other defendants. They have shown no 
right to retain possession of those plots 
and the decree in respect of plots Nos. 5 
and 6 should, in my opinion, be a deoree 
for khas possession. To this extent I would 
allow Appeal No. 947 but I would dismiss it ag 
regards plot No, 3. In Appeal No. 947,I 
would make no order as to costs. Appeal 
No. 621 should, in my opinion, be dismissed 
with costs, 


JWALA Prasap, J.—I concur. There is 
nothing inthe Survey Act itself to bar a 
suit like the present one to recover possession 
based on title. 


Appeal No. 947 allowed in purt; 
Appeal No. 621 dismissed, 
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MADRAS HIGH COURT. 

Appgsart Sorrs Nos. 99 ano 109 or 1909. 
Seconp APPEALS Nos. 700 AND 917 or 1909. 
September 22, 916. 
Present:-—Mr, Justice Sadasiva Aiyar and 

Mr. Justice Burn. 
PENUMETSA BAPIRAJU AND OTHERS— 
DeFeNDANTS—~APPELLANTS IN A. S. No. 99 
or 1909 ano S. A. No. 700 og 1209 anp RES- 
PONDENTS in A. 5. No. 109 or 1909 anp S, A. 
No. 917 or 1909 
TO? SUS 
GOPISETTI NARAYANASWAMI NAIDU, 
Recetven, NIDADAVOLE axbo MEDUR 
ESTATES, AND oTHERS—~PLAINTIFFs—ReEs- 
PONDENTS IN 8. A. No. 99 or 1909, AND S. A. 
No. 7C0 or 1909 AND APPELLANTS IN A. S. 


No, 109 or 1909 aro S. A. No. 917 or 1909. 

Landlord and tenant-—-Mokhasa holding— Rent— 
Co-sharer tenants, liability of, nature of—Fractional 
sharer, right of, to pay proportional rent—Burden of 
proof—Kattubadi, suit for—Interest on arrears, claim 
for—Madras Rent Recovery Act (VIII of 1865), s. 37— 
Rent payable by instalments —Limitation—Recetpt for 
payment of rent, form of-—Evidence— Transfer of Pro- 
perty Act (IV of 1882), s. 108 (7). 

The principle of section 108 tj) of the Transfer of 
Property Act applies to all kinds of leases, including 
agricultural leases even though the section itself does 
not apply to agricultural leases. [p, 59?, col. J.] 

The lability of co-sharer tenants in a mokhasa 

holding to pay rent to the landlord is joint and 
several .[p. 592, col. J.] 
_ The onus of proving that the landlord, by his con- 
duct, treated each fractional sharer as liable only for 
a proportionate share of the rent and released each 
of the fractional sharers from liability for the rest of 
the mokhasa kattubadi rent lies on the party setting it 
up. [p. 592, col, 2.] 

The release ofone or more of joint obligees of 
his or their lability in one year cannot affect their 
joint and several liability for the rents of the subse- 
quent years unless there has beena contract as between 
the landlord and all the joint tenants to divide a joint 
holding and the total rent in definite shares or 
unless there have been several such agreements 
between the landlord and each of the several joint 
tenants by which the landlord relinquished his right 
to proceed against that tenant in all future years for 
more than a particular fraction of the total rent. 
[p. 592, col. iJ 

The party, therefore, who sets up that the joint and 
several liability which once existed has been split up 
so as to oblige the lessor to sue the separate sharers 
for only specific fractions of the rent, ought to prove 
by cogent evidence the number of shares into which 
the holding was put up and the definite rent payable 
by each such sharer and the agreement of the land- 
lord to substitute several liabilities for the original 
joint and several liability. [p. 592, col, 2.3 

Section 87 of the Madras Rent Recovery Act 
(VILL of 1865) which provides for interest at 12 
per cent, per annum on arrears of rent due, is 
‘ applicable to claims for rent of the uature of 


kaitubadi. [p. 598, col. 1.) 

In a suit for kattubadi brought before the 
Madras Estates Land Act came into force, the 
relation between tho parties is governed by the Madras 
Rent Recovery Act, VIII of 1865, and the landlord is 
entitled to interest on arrears at 32 per cent. per 
annum till date of suit. [p 698, col. 1.) i 

The decree should provide for subsequent interest 
at 6 per cent. [p. 592, col. 1.) 

A landlord cannot stipulate with his tenant that 
only a particular form of receipt for payment would 
ae cae if tendered as evidence in Court. [p. 594, 
col. 1. 

Where rent for a particular fasli is payable in 
instalments, the cause of action for rent due for that 
fasli accrues only from the date on which the last 
instalment becomes due, [p. 598, col, 1.] 


Appeals against the decrees of the Court 
of the Subordinate Judge, Masulipatam at 
Ellore, in Original Suis No, 25 of 1906 and 
Second Appeals against the decree of the Court 
of the Subordinate Judge, Masulipatam, at 
Ellore in Appeal Suit No. 49 of 1907, 
preferred against that of the District Munsif, 
Naragapur, in Original Snit No. 564 of 1905. 

Mr. Narayanomurthi, forthe Appellants in 
A. S. No. 99 of 1909 and S. A. No. 700 of 
1909 and for the Respondents in A. 8S. No. 
109 of 1£09 and S, A. No. 917 of 1909. 

Mr. P. Nagabushanam, for the Respondents, 
in A. 5. No. 99 of 1909 and in S. A. No. 
700 of 1909 and for the Appellants in A. S, 
No. 109 of 1909 and S. A. No. 917 of 1909. 

ee -~ JUDGMENT. 
“BSADASIYA Atyar, J.—These two regular 
appeals and the two second appeals connected 
with them have arisen out of two suits, one 
brought in the District Munsif’s Court of 
Tanuku and the other brought in the 
Subordinate Judge’s Court of Ellore between 
the same parties. The plaintiff in the 
two suits isthe Receiver of the Nidadavole 
Estate. The defendants own 2 mokhasa 
estates, one of which consists of three villages, 
and they own that estate in certain sbares, 
the exact number of shares not appearing 
from the evidence on record or from» the 
pleadings, The three villages forming (as 
abcve stated) one mokhasa estate contain 
cultivable lands, the extent of which is 
abont 105 and odd paitis, 

The three questions which bave been 
argued in the two appeals and in the 
two second appeals may be formulated 
thus; Are the defendants (about 24 in 
number) severally Hable to pay certain 
specific fractional shares of the kattubadi 
rent claimed by the plaintiff or, are they 
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jointly and severally liable for the total 
kattubadi rent? (2) Are the arrears of 
katiubadi claimed in the District Munsif’s 
Court’s suit for Fasli 1307 and in the Suab- 
Court suit for Fasli 1312 barred by limita. 
tion as held: by the lower Courts? (3) Is the 
plaintiff entitled to interest at 12 per cent. 
per annum on the arrears claimed in the 
suit till the respestive dates of the suits 
and whether the lower Courts were justi- 
fied in allowing interest at 12 per cent. per 
annum on the amounts’ claimed from the 
“date of suits till the date of realisation and, if 
not, what is the equitable order as to the 
interest after the dates of the suits? 

As regards’ the first question, | think out 
of the voluminous documentary evidence 
filed on the defendants’ side those documents 
which have come into existence after 1896, 
when a former Dewan of the zemindarini 
withdrew two suits which he had bronght 
against some of the sharers in the mokhasa 
with the intention of bringing the suits against 
all the mokhsadars jointly and severally 
liable, are of almost no value: I am also 
of opinion that the receipts, z7usalamas and 
the distress notices issued by the tanadars, 
amildars, shroffs, gumastas, samutdars, etċ., on 
the footing that the numerous sharérs in 
the mokhasa were severally liable for the 
proportionate amount to the extent of lands 
held by them respectively out of the 103 
pattis, are also of very little value, especial- 
ly seeing that some of the karnams and 
samutdures seem to own shares in the mo hasa 
. and one of them is the 4th defendant in 
the suits. Then we have the oral evidence 
‘which is also of very little value. We 
have thus only got to consider the documents 
Exhibits J, II, XIII to XVII, XXX, XXXI, 
XXXII, XXXIV to XXXVII', XLVI and 
XLVII. It is admitted that till about 1852 
the mokhasa villagers paid‘a consolidated 
kattubadi rent of Rs. 3,826. Itis also con- 
ceded that the burden lies on the defendants 
to prove that the zemindar or zemindarini 
ty his or her conduct treated the fractional 
sharers liable for the katéubadt rent and 
not only so, but that he or she released 
each of the fractional sharers from liability 
in all future years for the rest of mokhasa 
kattubadz rent. The earliest of the documents 
above-mentioried is Exhibit XLVII, the order 
in a suitof 1858 brought by the zemindarinz 


~ 


Papamma Row acting as guardian of her 
minor grandson by adoption. This document 
only shows that two of the several sharers 
in the mokhasa were sued for by her for 
some kattubad: due and that the plaint was 
returned for being presented tothe proper 
Court. I do not think that this evidence 
is of any value to show that the zemindar 
by his guardian relinquished the right of 
the zemind:r to hold these two defendants 
liable- for the whole of the kattubad: rent 
or released the other sharers in the mokhasz 
from the co-ordinate hability to pay the 
amount of the rent sued for in that particular 
suit I might here state that it is not 
denied that for about forty years before 1899 
(when she died) Papamma Row was the 
zemindarini, except for an interval after 
his death when that adopted son’s minor 
son was the zemindar under her guardianship. 
The next document Exhibit XLVI is a 
judgment in asuit of 1887 brought by her 
adopted son and continued by Papamma 
Row as guardian of her adopted son’s 
minor son. That suit was brought 
against one of the sharers in the 
mokhasa for the rent due for one fasli. 
The suit was dismissed. There is nothing 
again in it to show that the plaintiff gave 
up her claims against the other sharers 
for tke fractional. rent saed for. Exhibits 
XXXII and XXXV need not be separately 
considered, as Exhibit XX XIE seems to be 
the same as Exhibit XLVII and Exhibit 
XXXV is merely the decree in the suit 
in which the judgment Exhibit XLVI was 
pronouuced, The next set of documents is 
Exhibits XXX\VJ, XXXVII and XXXVIII 
which are records in Original Suit No. 
368 of 1892 brought against two of the 
sharers in the mokhasa estate for the fras- 
tional share of the kattubadi rent. It does 
not appear what became of the suit. These 
documents do not take us further. The 
next suit is a Small Cause Suit of 1895 
and it seems to have become afterwards an 
original suit of 1893 and Exhibits 1 and 
iL are the plaint and judgment in that 
suit. In that snit, there is a distinct find» 
ing that there had been noagreement be- 
tweenthe plaintiff and the tenant defendant 
finding either side abcut the division of the 
mokhasa estate or the division of the kattubad2 
rent and that case, to say the least, does 
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not help the defendants. Then we have the 
documents Exhibits XXX, XXXI, XXXIII 
and XXXIV, which are connected .with a 
Small Cause Suit of 1£67 which was brought 
for a fractional rent against one of the 
sharers. The snit was also dismissed and 
here again, there is nothing to show that 
the plaintiff gave up her claims against 
the otber fractional sharers of the mokhasa 
estate. Thus, all that appeara is that be- 
tween 1887 and 1897 there were about half 
a dozen suits brought against certain 
of the fractional sharers. It has to be re- 


membered that even if a promisee absolves ' 


one of the joint promisors from  Hability 
for a particular amount due under the joint 
contract, that does “not discharge the other 
joint promisor or joint promisors nor does it 
freethem from responsibility to the other joint 
promisor or joint promisors.” (See the 
analogy of section 44 of the Contract Act). 
further, the joint and several liability arises 
owing to the relation created (when the 
mokhasa holding was originally granted) 
between the landlord and grantee of the 
inam, that that joint and several liability 
gives a distinct right at the end of each 
year to the landlord to recover the rent of 
that year and that the release of one or 
more of the joint obligees of his or their 
liability in one year cannot affect their joint 
and several liability for the rents of the 
subsequent years, unless there has been 
a contract as between the landlord and all 
the joint tenants to divide a joint holding 
and the total rent in definite shares or 
unless there have been several such agree- 
ments between the landlord and each of 
the several joint tenants by which the 
landlord relinquished his right to proceed 
against that tenant in all future years for 
more than a particular fraction of the total 
rent. The existence of a contract or such 
contracts seems not to be very probable in 
these cases, es I find that the number of 
the shares into which the mokhasa lands 
have been divided among’ the defendants, the 
equality or the unequality of the shares and 
the exact amount of rent due by each 
starer are all left in great doubt and in- 
definiteness. In Original Suit No. 42 of 
1866 between these tenants among them- 
selves (to which the zemindar was not a 
party) there seems to have been a division into 


fourteen shares; whether these sharers were 
equal or unequal, whether the amount of 
katiubadt itself was divided equally or un- 
equally among the fourteen sharers and what 
the several amounts due by each sharer was 
even among themselves are not proved and 
even the decree in that suit has not been 
produced. It appears also from the evidence 
that the fourteen shares afterwards became 
thirty shares and | find in one case about one- 
fortieth of the rent was sued for from one, 
sharer and the desposition of some witness 
in a former suit (I do not see how that 


evidence is at all relevant) was filed to` 
show that a fractional sharer is liable to. 
pay a rent of Rs. 2 and odd ont of 


Rs. 3,826. (See Exhibits XXXIV.) Again, 
it is clear from the Transfer of Property 
Act, section 103, clause (j), that the Habi. 
lity of a lessee to pay the whole rent cue 
by him cannot be got rid of by his 
transferring portions of his lease right to 
others, and the principle of that section 
applies to all kinds of leases though the 
section itself may not apply to agricultural 
leases. The party, therefore, who sets up 
that the joint and several liability which 
once existed has been split up so as to oblige 
the lessor to’ sue the separate sharers for only 
spesific fractions of the rent, ought to prove by 
cogent evidence the numberof shares into which 
the holding was put up and the definite rent 
payable by each such sharer and the agree- 
ment of the landlord to substitute several 
lisbilities for the original joint and several ' 
liability,. and I agree with the lower Courts 
in their view that the evidence in this 
case falls short of establishing that position. 
The next question in the tenants’ appeal 
and second appeals relates to the amount 
of the annual kattubad:, whether it is 
Rs. 2,626 as claimed by the plaintiff or 
Rs. 2,900 and odd as alleged by the defendants. 
The lower Coirts have given satisfactory. 
reasons for their eonclusion that it is 
Rs. 3,526 and it is at that rate that the rent 
has been claimed by the plaintiff and haa 
been paid by the tenants for several years. 
The story of the defendants that they were 
paying this. higher amount all along through 
mistake is not worth serious notice. This 
contention was not also pressed before us. 
The next question relates to the rate of 
interest till the date of suif and the rate. 
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of interest to be awarded after tbe date 
of snit, It must be admitted that the 
learned District Munsif, while allowing 
interest at 12 per cent. as claimed by the 
plaintiff, gave no spesific reasons for the 
award of interest either because no issue 
as to the rate of interest or as to the 
liability for interest was raised before him 
or (it may be) because the question was 
not argued before him. The learned Sub- 
ordinate Judge also has not given any 
reasons for the award of interest at 12 per 
cent, But it is clear that when these suits 
were brought, the zemindar and the mukhasa- 
dar were landlord and tenant governed by 
‘the Madras Act VIII of 1865. Though in 
Lakshminarayana Pantulu vy. Verkatrayanam 
(1) it was decided that as between the 
tenants of the first class of kattubad? 
inamdars and their zemindars the provisions 
in Act VIII of 1865 as to the necessity 
for the exchange of pattas and muchilikas 
fo enable the zemindar to bring a suit for the 
kattubadi rent are not'applicable, that same 
Judgment contains observations indicating 
that other provisions of the Act (not 
connected with rights arising from the 
excharge of wpattas and muchilikas) do 


apply as between the zemindars and such | 
tenants. These suits haying been brought - 


before the Estates Land Ast came Into 
force, the relation between the parties are 
governed by Act VIII of 1€65 as decided in 
Gopisette Narainsawmt Naidu vy. Latlunraju 
Vencatasubrayudu (2), 


` 1904 are also direct authorities for the position 
that section 37 of the Rent Recovery Act 
(which provides for interest at 12 per cent. 
per annum being claimable on rent due) is 
applicable to claims for rent of the nature 
of kattubadi. The award of interest at 12 
per cent. till the date of enit by the lower 
Courts must be upheld. As regards sub- 
sequent interest after the date of suit, I 
think it is equitable to reduce it to 6 per cent., 
which is the usual rate allowed by Courts. 
In the result the Regular Appeal No. 99 
of 1909 and the Second Appeal No. 100 
of 1909 are dismissed, except with the slight 


(1} 21 M. 116;8 M. UJ. 43; 7 Ind. Dec. (N. 8.) 
439, 
(4) 9 Ind, Cas. 642; (1911/1 M, W. N. 233; 9 M. L. 
T, 815. 
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The decisions in Civil - 
Revision Petitions Nos. 31 of 1904 and AQ4 of - 


. dates of the instalments and the 


modification as to the rate of ‘Subsequent 
interest in Appeal No. 99 of 1909, .. The 
appellants must pay the plaintiffs’ costs, as 
the appellants have substantially failed. 

Coming to the Jandlord’s appeals Regular 
Appeal No. 109 of 1909-and Second 
Appeal No, 917 of 1909, three., points: have 
been raised in these appeals. The first 
relates to the question whether the claims 
for the rent due for Faslis 1307 and 
1312 are barred. According to plaintiffs’ 
own documents, the rents were payable in 
each Jasle in four instalments in the months 
of September to December of that fasli. 
The suit in the Munsif’s Court and the 
suit in the Subordinate Judge’s Court were 
brought in June 1901 and in July 1903 
respectively, about three and a half years after 
the last of the instalments in those two 
respective fasiis fell due. The | lower 
Courts were, therefore, right in treating the 
claims for the rent of those two faslis as 
barred by limitation, The next contention 
of the plaintiff is that thongh he did not 
claim in his plaint interest from the reg- 
pective instalment dates in each of the other 
two faslis (for the rents of which he ob- 
tained decrees) and though he claimed 
interest in tbe plaints tin the two suits only 
from ‘the ends of those two faslis, he is 
entitled to be awarded. in the decrees 
additional interest between the dates-of-the 
instalments and the ends of the faslis, ‘as 
his claim for one of tho three faslis in each 
suib was dismissed as barred. The plaintiff 
chose to give up the interest between the 
end of 
the fasts in order, if passible, to escape from 
the bar of limitation ag regards the rents 
of Faslis 1307 and 1312. The failure of 
that insidious attempt cannot justify a revival 
of the right whioh he deliberately relinquished 
in the plaint as regards a portion of the 
interest. I would, therefore, disallow this con- 
tention also, 


The last contention on the plaintiff's 
side is that the receipt given by his own 
officers for the portions of the rents ought 
not to be accepted by the Courts, as he had 
given notices to his officers and in the villages 
that unless receipts are given in particular 
forms prescribed by him paymènis made 
and receipts given in other forms to avidenc, 


the payments would not be accepted, ° Ip 
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short, the plaintiff wanted to make his own 
law as to the evidence to be accepted by 
Courts as to the fact of piyment of rent 
by his tenants. This is a contention which 
has only to be stated to be at once reject- 
ed. The plaintiff’s Appeal No. 109 of 1909 
and Second Appeal No. 917 of 1909, there- 
fore, fails and are also dismissed with costs. 
Bory, J.—I agree, 


Appeals dismissed. 
V,R.P, 





PATNA HiGH COURT. 
Seconp O1ivin Appgat No. 1039 or 1916. 
May 24, 1917, 
Present:—-Mr. Justice Chapman and 
Mr. Justice Atkinson. 
BARHAMDEO NARAIN SINGH 
— DEFENDANT —APPELLANT 
versus 
RAMANAND PRASAD SINGH ano 
ANOTHER—-PLAINTIFFS, AND SALIGRAM 
SINGH —Pro forma Deraypanr No. 2—~ 


RESPONDENTS, 

Mort sage—Zarpeshgi—Mortgagee, liability of, to pay 
certain annual instalments to mortyagor—Instalments, 
whether constitute rent under Bengal Tenancy Act— 
Suit to recover arrears of instalments—Limitation Act 
(IX of 1908) Sch I, Art. 116—Bengal Tenancy Act 
(VIII of 1885), Sch. III, Art. 8, applicability of. 

An advance of Rs. 14,000 was made under a re- 
gistered deed to a zemindar, In lieu of the advance 
he put the creditor in possession of his share in a 
zemindart in zarpeshgi thicea. Fhe thiccadar was to 
deduct Rs 620 out of the income of the property on 
acconnt of interest and to pay Rs, 83-4-0 annually to 
the owner: 

Held, (1) that the deed amounted to a usufructuary 
mortgage and that the person in possession was a 
mortgagee; [p. 695, col. 1.] 

(2) that the annual payments to be mado by the 
thiecadar were not of the nature of rent within the 
meaning of the Bengal Tenancy Act; [p. 595, col. 1.] 

(3) that a suit for the recovery of arrears of these 
instalments was governed not by Article 3 of Schedule 
II, Part I of the Bengal Tenansy Act, but by 
Article 116, Schedule I of the Limitation Act. [p. 
595, col. 1.] 


Appeal from a decision of the Additional 
Snub-Judge, Gaya, dated the 25th September 
1916, reversing that ofthe Munsif, Gaya, 
dated the 24th January 1916, 

Messrs. Kulwant Sahat and Amir Hossain, 
for the Appellant. 

Messrs. Fakhruddin and 
Singh, for the Respondents, 


JUDGMENT, 
CHAPMAN, J.—This was a suit for the 
recovery of money alleged to be due 


Shiva Prasad 


in 


respect of certain payments which were 
undertaken tobe made by the executant 
of a registered deed dated the 29th March 
107. Under that deed an advance of 
Rs. 12,000 had been made to a zemindar. The 
deed recites that in lieu of this bond certam 
zenindart rights were made over to the 
person who made the advance at what is 
called a fixed annual rental of Rs. £03-4-0 for 
a period of nine years. The property was 
said to be made over under a zarpeshgt thicca 
and the persons to whom the property 
was thus made over were to deduct Rs. 620 
on account of interest of the zarpeshg: and 
to pay the balance of Rs. 83-40 annually, 
instalment after instalment, according to 
the kists detailed in the bond. There is a 
promise inthe bond to repay the advance 
in the year 1323, and that upon this 
repayment the document is to be returned, 
if the repayment is not made the person who 
made the advance is to remain in possession 
of the property until the advance is repaid 
in full; and until the advance is repaid the 
properties are to be considered to have been 
hypothecated; they are not to be transferred 
or encumbered, and, if they are so transferred 
or encumbered by the owner, the transfer 
is to be considered null and void. If the persons 
who made the advance are dispossessed of 
the property they may then immediately sue 
for the recovery of the 
by them from the other properties and 
persons to whom the advance was made. 

The learned Munsif held that the suit 
for these arrears of the annual payment of 
Rs. 83-4-0 was a suit for rent and, therefore, 
only three years’dues could be recovered. 
In appeal the learned Subordinate Judge has 
held that these dues were not rent but that 
they were payments due under a registered 
agreement and, therefore, the Article of the 
Limitation Act which is applicable is Article 
116, and theclaim for the entire six years 
was not barred by limitation, It is con- 
tended before us that the learned Munsif 
was right and that the learned Subordinate 
Judge was wrong. If the suit was for rent, 
then undoubtedly the land being agricultural 
land the special period of limitation of three 
years provided for in the Bengal Tenancy 
Act would apply. 

The question we have to determing: is, 
whether the suit-was for rent or not, and a 
decision upon that question depends upon 


advance made 


= ” 
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whether the person who is liable to make 
these payments was a tenant. Did he hold 
nnder the person to wbom the payments had 
to ba made? It seems clear to us that upon 
the terms of the bond the land was held as 
security for theadvancs which had been made. 
The bolder of the land was entitled to 
remain in possession until he was redeem- 
ed, and if his possession was disturbed he 
was entitled to recover the advance which 
he had made. That being the nature of 
the deel, we are of opinion that the deed 
was an usufructuary mortgage, and that the 
person in possession held possession as a 
mortgagee and did not hold under the person 
to whom these annual payments were due, 
That being so, these amounts which were 
annually payable were due from him as 
mortgagee under an arrangement with the 
mortgagor and were nob due from him as 
a tenant. The suit was not for rent and 
the fearned Subordinate Judge was correct 
in holding that the suit was not barred by 
limitation. 

In disposing of the appeal it is well to 
make clear that the plaintiff admittedly is 
entitled to a decree as against the appel- 
lant only for one-half of the rent due for the 
six years. Ib is admitted before us that the 
other half has already been received by him 
from the defendant No. 2. 

The result is that this appeal is dismissed 
with costs. 

ATKINSON, J.—I agree. 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Srconp Civin Arrear No. 1776 or 1916. 
January 29, 1917, 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 
SARJU DUBE AND OTHERS —PLAINTIFFS 
~ A PPELLANTS 
versus 
BADRI NARAIN AND oraers—DEFENDANTS 


— RESPONDENTS. 
Pre-emption — Hindu Law—Rishtedar garibi, grand- 
father’s brother's daughter's son, whether is. 
A grandfather's brother's daughter’s son is a 
rishtedar qaribi. [p. 596, col. 2.] 
Second appeal against the desree of the 


District Judge, Gorakhpur, dated the 5th 
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September 1916, reversing that of the 
Mansif, Gorakhpur, dated the 16th May 
1416, 


FACTS.—This wasa suit to enforce a right 
of pre-emption. The Court of first instance 
decreed the suit. The lower Appellate Court 
reversed the decree. The plaintiffs appealed. 


The following pedigree will help in 
understanding the facts of the case:— 








f B ' 
| Janki Mahabir, Ramsarau 


Jamia. 


terres 


Ramlagan, Achaibar, Sitaldhari, 
defendant defendant defendant ¢ vendors 
No. 7. No. 5 No. 6. 


Muktesh, 
defendant No. 8. 





ee ahaaa 


Musammat Rukmina, 
daughter of Ajodhya 


Muthu 





` t 
Badri Narain, Kedarnath, Nagesar 
defendant defendant 


No. 1 No. 2 














vendecs. 


Awan 


> 


Nanku, 
defendan 
No, 4 


vendees. 
ak 
| | 
Surjo, Kalapnath, 
plaintiff No 1 plaintiff No. 2 


naban 


Bhagwat, 
defendant 
No. 3 


——— medial 











n e prepre 


Tapsi. Deoman, 





cee matin aana, NINES 


pre-emptors. 


The vendors were the grandsons and a 
great-grandson of Kashi, 

The vendees were the sons and grandsons of 
a daughter of Ajodhya, brother of Kashi, 


tr 


~ chahe to awwal biradar haqiqi, 
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. The ‘pre-emptors were the grandsons of 
Ajodhya. The wajib-ul-arz ran thus:— 
“Jab kot hissedar haqiyat apna intiqal karna 
dusre rishte- 
daran qaribi, tisre hisseduran sharikpatti. bad 
hissedaran deh ke hath muntakil kar sakta 
hat, agar in men se kot bhee lene ki khwahish 


` nahin kare ya qimat wajibi nahin dewe to intiqal 
kuninda ko ikhtiyar hoga ki piske hath chahe 


farokhat. karlewe.” 

The lower Appellate Court dismissed the 
suit by the following judgment:— 

“The defendant purchasers have. appealed 
against a decree of pre-emption on the 
ground that the lower Coert has: wrongly 
given a preference to the plaintiffs -as 


- being blood relations of : the vendors where- - 


as the purchasers are also blood relations 


“and co-sharera, 


There were three . brothers, Ajodbya, 
Prag and Kashi. The vendors are descended 
from‘Kashi.. The plaintiffs and defendants 
are both descended from Ajodhya, the plaint- 
iffs are his son’s sons and the defendants are 
his daughter’s sons. The lower Court has 


blood relations exolude blood relations ez 
parte materna, (ii) in mixing up marriage . 
with relationship throngh the mother, (#44) in 


holding that the defendants are not heirs to, 


the vendees. | 


The lower Court ehad to a ruling, . 


Mahabir Prasad v. Mahadeo. Prasad (1), 
where it was held that a son-in-law was not 
a blood relation; Of course, for he had no 
blood in his veins which came from his 
father-in-law. A phrase in that ruling has 


"been taken by the lower . Court to referto 


relations ew parte materna but it is by no 
means clear that the Hon’ble Court meant 
to refer to facts other than the facts before 
it. ‘Under ordinary Hindu Law the defend- 
ants are heirs to the vendors and the only 
point is that they are more remote heirs 
than the plaintiffs; but there is nothing 
stated in the wajzb-ul-are as to any preference 
among blood relations. themselves. The 
words blood relations are words borrowed 
from English Law and they have the ordinary 
meaning in English Law.- 
cognates “rishtedar 


interpreting qaribi”, 


_ then, as Mayne on page 716 states, relations 


through themother are also cognates. 
(1) 83 Ind, Cas, 495; 14 A.L. J, 447, 


. who is rishtedar garibi. 
+ the pre-emptora, and if suesession were to 


I may, however, ` 
_ note that evenif the words used had been 
” a person other than the original tenure-holder, 


I consider that the defendants are also 
blood relations and the plaintiffs have no 
preferential right of pre- -emption and I 
dismiss their suit with costs in both Courts.” 


Mr. Braj Mohan Viyas, for the Appel- 
lants—The sole question is whether 
the vendees who are the vendor’s 


father’s father’s brothers daughter's sons 
and grandson are the rishiedar- garibi of the 
vendors. I submit they are not. The 
ruling reported:as Mahabir Prasad v. Mahadeo 
Prasad (1) elearly- lays down that in 
Hindu families the daughter marries into 
an-entirely different family and that she 
becomes a member of that family and to a 
large extent ceases to be a member of her 
own family. 

Moraover, the word ‘ garibi” 
auggestive. Here are two 
pre-emptors and the vende-s. The question is 
The plain snawer is, 


tts 
is very 


open to-day the vendees will not be heirs. 
The pre-emptors would be, as they belong to 


the same stock, 
made a mistake (2) in holding that the words . 


JUDGMENT.—-We think the view taken 


,by the Court below is correct. 


i Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2519 
OF 1915. 

February 26, 1917. 
Present:—-Mr, Justice Fletcher and 
Mr. Justice Richardson. 
MOHINI MOHAN GUHA AND OTHERS — 
PLAINTIFES——- APPELLANTS 
versus 
JHANDA MIA CHOWKIDAR AND OTHERS 
—— DEFENDANTS — RESPONDENTS, 


~ 


persons the . 


Taluq, noabad-—Tenure-holier, interest of; whether - 


permanent and heritable, 

The interest of a tenure-holder with regard to 
uncultivated -lands of a noabad talug is not perma- 
nent and heritable. Therefore a tank in a noabad 
taluq, which is more or less silted up, and a portion 
of the waste land, can be settled by Government with 


Lp. 
597, col. 2.) 
Appeal against the decree of. the District 


' Judge, Chittagong, dated the 29th July 1914, 
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reversing that of the Munsif, South Raujan, 
dated the 29th October 1914. 

FACTS of the case appear from the judg- 
ment. : 

Babu Mohendra Nath Roy (with him Babu 
Khitish Chandra Sen), for the Appellants.— 
The lower Appellate Court makes outa new 
case and finds that defendant No. 4 obtained 
a settlement of this tank from Government. 
The lower Appellate Court was clearly wrong 
in so doing. The land was a part of noabad 
tolug. The holding is permanent, though 
the rent is variable, so the Government could 
settle the land only with the original tenure- 
holders. Refers to Jogesh Chandra Roy 
v. Secretary of State (1) and Haider Ali 
Stkdar v. Secretary of State (2) and to the 
District Gazetteer of Chittagong, page 148. 
The tenant is entitled to get settlement but 
not of the uncultivated lands. The Govern- 
ment should have settled this land with the 
tenure-holder, under the noubad talugq. 

Babu Jugesh Chandra Roy (with him Babu 
Chandra Sekhar Sen), for the Respondents, 
contended that inasmuch as the tank in 
question formed part of an ‘uncultivated 
waste land of a noabad taluq, the appellants 
could not come and say that the Government 
should have settled it with the original 
tenure-holders. There ig no authority to 
“show that the rule that ths interest in a 
noabad talug is permanent and neritable and 
the revenue payable to Government is only 
variable appliesin the caseof unenltivated 
lands also; The Government was not required 
by law to settle the uncultivated land with 
the original tenure-holders, so the appeal 
ought to fail. 

JUDGMENT, 

Fiercugr, J.—This is an appeal by the 
plaintiffs from a decision of the learned 
District Judge of Chittagong, dated the 29th 
July 1915, reversing the decision of the 
Munsif of South Raujan. The plaintiffs 
brought the suit to recover possession of a 
share in the tank. The first Court decreed 


the suit. The lower Appellate Court has 
reversed that decision and dismissed the 
sult. ; 


Two points have been argued in this appeal. 
First of all, the learned Judge has found as 


(1) 24 Ind. Cas. (5; 18 ©. W. N. 53L at p. 533, 
(2) 4 Ind. Cas. 49; 13 ©. W., N. 235,90. L. J. 
265, 
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a fact that the defendant No. 4 obtained a 
settlement from the Government of this tank. 
It is said that that was a new case and, 
therefore, the learned Judge of the lower 
Appellate Court was not entitled to find that 
case in favour.of the defendant No. 4. I do 
not think that that is so. That case seems to 
have been set up atthe outset and the state- 
meuts of the Munsifin his judgment, though 
perhaps not so clear, go to warrant the 
fact. 

The other point that has been raised is 
that this land forms a part of what is 
known as noabad land. It is said that the 
Government could only settle the land with 
the original tenure-holders, that is, that an 
interest in a noabad taluq is permanent and 
heritable and that the only thing that is liable 
to be varied isthe amount of the revenue 
lt is admitted 
that the authorities show that, at any rate, 
with regard to uncultivated lands, that rule 
does not apply. In this case the land is 
clearly uncultivated. It was a tank which 
is now more or less silted up anda portion 
of waste land. There is nothing in the 
authorities to show that it is necessary for 
the Government to settle this uncultivated 
land with the tenure-holders under the 
noabad talug. 

The appeal, therefore, fails and is dismiss- 
ed with costs. 

-© RICHARDSON, J.—I agree. 


Appeal dismissed, 


PATNA HIGH COURT, 
APPRAL PROM ORIGINAL Deorsa No, 329 
or 1914. 
May 14, 1917. | 

Present:. —Mr, Justice Chapman and 
Mr. Justice Jwala Prasad. 

Srimat NARAIN DHO —APPRLLANT 

versus 
Thakurain KUSUM KUMARI~ 


RESPONDENT. 
Will—Execution—Undue  influence—Adviee or 
persuasion, whether unlawful—Illiness of testator, effect 
of —Burden of proof. : 
The onus is upon the propounder of a Will to 
prove that the testator not only did make the Will 
but that he possessed sound testamentary disposition 
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ut the timo of making the Will and that he made the 
Will of his own accord and not on account of any 
importunity or coercion. [p, 604, col. 2.] 

Advice or even persuasion cannot be said to be 
unlawful unless itdeprives the testator of the freedom 
ofthe will and amounts to coercion. [p 604, col. 1.] 

Illness is not in itself sufficient to invalidate a 
Will, unless if impairs the mind in such a manner as to 
deprive the executant of the power of understanding 
the consequences of making the Will. Fp. 608, col. 1.] 


Appeal froma decision of the District 
Judge, Bhagalpore. 
Messrs. Naresh Chunder Sinha and Pancha 
Nand Ghose, for the Appellant, 
Messis. 8. N. Palit and Chandra Sekhar 
Sarkar, for the Respondent. 
JUDGMENT. 


Caapuan, J.—This is an appeal against 
the grant of Letters of Administration 
with the Will annexed to the testator’s 
widow ‘hakurain Kusum Kumari, The 
appeal is by the defendant caveator, who 
is a somewhat distant agnate of the testator, 
Thakur Protap Narain Deo. The property 
is of considerable value, being the estates 
known by the name of the lJLachhmipur 
Raj, in the District of Bhagalpur and 
the Sonthal Pergannas. 

Protap Narain Deo had succeeded to 
the estate as an adopted son. The finding 
of the Court is that death took place at 
2 A. M. on Sunday the 23rd of November 
1913. The evidence is thatthe Will was 
executed at 10 a.m. the previous morning, 
Saturday the 22nd November. 

At the commencement of the year 1918, 
the testator Protap Narain Deo had four 
wives but no children. The respondent 
Thakurain Kusum Kumari is his eldest 
widow. 

The story of the execution of the Will 
told. in the evidence is as follows:— 

In February or March 1913, the testator 
had a draft Will prepared by one Rai 
Tarini Prasad Bahadur, a leading Pleader 
of Bhagalpur, in favour of his eldest wife 
Kusum Kumari above referred to. The 
execution of the Will was postponed in 
the hope of baving an issue and with that 
in view the testator married a fifth wife 
in June 1913. In August 1913 the idea of 
making a Will again came under discussion. 
Tarini Prasad’s draft was looked for but 
was missing and another draft was prepared 
by, another Pleader named Jogendra Nath 
Bose, Tarini Prasad haying died in the 
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meantime. This second draft was settled by 
Babu Chandra Sekhar Sircar, a leading 


Pleader of the Bhagalpur Bar. On this draft 
being taken to the testator at Deoghar where 
he was staying with his third, fourth and fifth 
wives, the testator said that he wanted to 
execute a Willin favcur of his third wife who 
had been nursing him, his illness being con- 
sumption, Thereupon a draft in favour of 
the third wife was made by one of the 
Pleaders who had brought the second draft 
to him at Deoghar. This draft in favour 
of the third wife was taken to Babn Chandra 
Sekhar Sircar for revision. The Pleaders 
re’urned with the revised draft and a note 
from Chandra Sekhar advising the testator 


against the course which he was pro- 
posing to take. This note is dated the 
19th November. Four Pleaders attended 


upon the testator on Friday the 21st 
November with the draft and the note. 
One of these Pleaders pressed the testator 
to excoute the Will in favour of his first 
wife. The testator remained silent, the 
Pleader then suggested that he should 
adopt. He refused and the Pleaders left 
Deoghar in the course of thatday. During 
that night the testator had a conversation 
with his third wife inwhich he intimated 
to her his intention to follow the advice 
which had keen given to him and she 
assented. Accordingly on tke morning of 
Saturday the 22nd November he informed 
his Dewan that he was of opinion that 
the Will should be executed in favour of 
his first wife. The Dewan asked if he 
should send for the Pleaders who had 
taken away the draft; the testator answered 
that he had found the original draft made 
by Tarini Prasad in February cr March 
previous. The only alteration necessary was 
to include the fifth wife whom he had 
married since the preparation of that draft, 
Alterations were accordingly made and the 
Will executed and attested by as many as 
nineteen attesting witnesses. The Snb- 
Registrar was sent for and came after his 
day’s work was over at 3 o'clock in the 
afterncon. The Will was registered ly Lim 
at 4 o'clock. Thatnight at about 2 a.m. 
the testator died. 


To prove the execution of ‘the Will six 
of tke attesting witnesses have been ex- 
amirec, ‘there is also the evidence of the 
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third wife Champaklata Kumari in support 
of the Will, although she is not actually 
an attesting witness thereto, and there is 
the evidence of the Snuab-Registrar who 
registered the Will on the day that it was 
executed. Among the attesting witnesses 
is one Babu Jamini Bhusan Roy, a medical 
practitioner of some distinction who had 
been summoned from Caleutta to attend 
the deceased during the last days of his 
illness. The evidence, therefore, as it stands, 
is of considerable weight. 

The arguments by which this evidence 
has been assailed are as follows:— 


It is said that the circumstances do not 
sufficiently explain the sudden change in 
the disposition of the testator after the 
départure of his legal advisers on the 
evening of the 2lst of November. It is 
suggested that the Dewan manufactured 
the Will and had it registered. Butin the 
first place no adequate motive for the 
manufacture of the Will can be suggested. 
The only result of the Will was to give 
the widows a power of adoption. In the 
absence of a Will the widows would have 
succeeded in any ease although withont 
the power to adopt. There was no motive 
for altering the Will in favour of the first 
wife so far as the Dewan was concerned, 
unless if, be said that he wished to prevent 
litigation. Such a wish would clearly be 
an inadequate motive for running the risk 
of perpetrating a forgery. It is said that 
the story about the draft made by Tarini 
Prasad Bahadur in February or March 1913 
is improbable; that the sudden finding of 
the draft by the testator ought notto be 


believed; the draft had previously been 
missing. It is pointed out that Tarini 
Prasad’s draft bears no signature and 


that the witness Abdul Gaffur who is said 
to have taken the instructions of the 
testator to Tarini Prasad was not examined. 
The suggestion is that the evidence is 
false and it was considered safe to mention 
the name of Tarini Prasad as he had since 
died. There is no doubt that there is 
something in this comment. On the 


other hand it is a minor point and 
tbe comment is clearly insufficient to 
cutweigh the value of substantial posi- 


tive evidence of the execution of the Will. 
The only other comment on the evidence 
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in which there ig any substance at all is 
with reference to the somparison of the 
signatures upon the Will with the siguatures 
on two documents Exhibits A and B of 
the year 1911. In the endorsement on the 
Will for the purposes of registration the 
spelling of the word “Narain” is different 
The signature on the third page of the Will— 
the letter ye of the word “Sri”’—is differ. 
ently formed and all the signatures in the 
Will are in what is called the shekasta 
form of handwriting, while the signatures 
in Exhibits A and B arein formal hand- 
writing, resembling print. This comparison, 
however, in my opinion is not of sufficient 
substance to ontweigh the valuable positive 
evidence. It is clear that these shekasta 
signatures in the Will are not copies of 
the forms of signature on Exhibits A and 
B. It may be that the testator adopted 
the shekasia style of writing during 
his illness. The testator was known to the 
Suab-Registrar who had been introduced to 
him at a Darbar. The acceptance of the 
appellant’s case involves, therefore, the 
subornation of a Government Officer, the Sub- 
Registrar. The witnesses include persons 
who would naturally be present; the mosaheb, 
the guru, a local doctor, and the estate 
Kaviraj. There is also the evidence of the 
Calcutta physician, an independent witness. 
I have read this evidence and have not 
heen able to find any sufficient ground for 
saying that the District Judge was wrong in 
giving credence to it. 

The affirmative evidence offered by the 
caveator to prove that the story of the 
execution of the Will was untrue consists 
mainly of the evidence of one Narain Panda. 
He says that at the time when the Will 
was supposed to be executed four of the 
attesting witnesses to the Will including 
the Calcutta pbysician were sitting with 
him and were not with the Thakur. This 
evidence has been dealt with at length by 
the learned District Judge and the witness 
has been rightly discredited. It is, of course, 
extremely improbable that if the Thakur 
was seriously il] that morning as the witness 
admits, the Calcutta physician should not have 
attended upon him. 

I accordingly find that the Will is a 


genuine document, 
1 have next to consider whether the Thakur 
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at tbe, time he executed the Will had a 
sound disposing mind. No doubt. he was 
emaciated and weak, but the Will was 
one with whieh his mind had been occupied 
for, Bome, months previously. The alter- 
natiyes whieh his mind had to choose from 
were. a, Will in favour of his elder wife on 
the one hand and a Will in favour 
of the third wife on the other. The terms 
of the Will would be the same ineither 
ease. and had previously been settled, It 
is -diffeuli: to conceive that if any strength 
remained.in the mind at all there would 
not be strength enough to choose between 
these two alternatives. The Calcutta phy- 
siciam states affirmatively that he, was capable 
of understanding business at the time when 
he executed the Will. His condition does 
not appear to have beeu. materially altered 
for three or four days. before his death 
and. there is the fact that he received the 
Pleaders on .the previous evening and had 
mind enough:.to refuse to adopt when they 
requested him to doso. It has been argued 
that Colonel. Browne the English Doctor 
should have. been examined regarding the 
testator’s mental condition, but Colonel 
Browne left on the 19th and he would not 
haveg. been able to give a decided opinion 
as..to the -condition of the mind of the tes- 
tator. at the time when the Will was exe- 
cuted. There was no doubt that his con- 
dition caused.alarm- on the 19th, yet. we 
have the afirmative evidence of the Calcutta 
physician that his mind was not prostrated 
and’ it-was quite clear that it was not. 
The: Sub-Registrar, who saw him at 4 
o‘closk on the evening of the day the Will 
was ‘executed, says that be was not in an 
unsound .state of mind and that he gave 
rational answers to questions put by him. 
All-‘the attesting witnesses give evidence 
to the same effect. It must be remembered 
too that his -third widow Champaklata 
says that he discussed the terms of the 
Will with her during the previous night, 
On. behalf of the caveator the main evidence 
relied. upon in this connection is the evidence 
of. Sarat Chandra Mukherjee who was the 
retained Pleader of the Estate. It was he 
who engaged Colonel Browne and the Calcutta 
physician Jamini Bhusan; he went with them 
to` Deoghar on the evening of the 18th 
Tuesday and saw the testator twice aday 
until the ` time of his death, When he 
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saw him on the Friday -morning he says 
the testator sould not speak; sometimes 
he made expressions of merriment 
and pointed ont by .moving his fingers. 
His evidence does not appear to me 
to displace to any material extent the 
evidence that the testator was of sound 
disposing mind, especially as the witness says 
that on the Friday morning he exhorted the 
testator to adopt a son—a statement which 
implies that his impression was that the 
mind of the testator was not completely 
prostrate. 

It is then contended on behalf of the 
caveator that the validity of the Will is 
vitiated by the fact of the importunity which 
was exercised by the Pleaders. Such pres- 
sure, however, as was brought to bear upon. 
the testator was cirected mainly to persuade 
him to adopt a son. There was some pres- 
sure also no doubtin favour of the elder 
wife but he resisted this pressure. He 
refused to adopta son and he would not 
assent toa Willin favour of hiselder wife. 


The Pleaders left, and itis clear from the 


evidence of Champaklata that he consulted 
the latter and before finally deciding to make 
a Will in favour of his elder wife obtained her 
assent. No doubt in cases of importunity ib 
is important to bear in mind the weakness of 
the testator’s condition. But he had the 
strength of Will left snfficient to resist the 
pressure bronght upon him to adopt. It is, 
therefore, impossible to find that he did not 
exercise an independent will. The Pleaders 
had no sort of hold over him; it was a case of 
independent advice given from outside by 
persons who had no sort of control over the 
testator. Its said that the Pleaders told ` 
him that if would be illegal to make a Will 
in favour of his third wife; but it is only the 
Dewan who uses the word illegal in this 
sonnection and he only says that it was 
the Vakil Sarat who told the testator that it 
would be illegal. Now it is quite clear from 
Sarat’s evidence that he had little, if any, 
influence over the testator. Tie other legal 
advisers had not suggested that a Will in 
favour of the third wife was illegal, and I 
am not satisfied that any impression was 
created in the mind of the testator that 
a Will in favenr of the third wife would 
be illegal. There is nothing inthe evidence 
of Ctampaklata to suggest that any such 
idea was in the mind of the testator, 


Vol, XL] 
NARAIN DEO V. KUSUM KUMARI. 


The result is that I find that the Will was 
executed by the testator and he had a sound 
disposing mind at the time and that the Will 
was not vitiated by any improper importunity. 
I would, therefore, dismiss the appeal with 
costs. 

JwaLA Prasap, J.—The subject-matter of 
litigation in this appeal is the Will of one 
Thakur Pratap Narain Deo. He was possessed 
of large property known as the Lachhmipur 
Estate inthe District of Bhagalpur. He 
died at about 2 a. M. on November 28rd, 
1918. The Will propounded is said to have 
been executed by him in favour of his first 
wife, petitioner respondent, on 22nd 
November 1918, at about 10 a.m. and to 
have been registered that very day at about 
4 o'clock intheafternoon by the Suab- Registrar 
of Deogarh at the residence of the deceased 
under Act XVI of 1908 in force in the 
District of the Sonthal Pergannas. The 
testator died childless leaving five wives 
behind him, the eldest being named 
Thakurain Kusum Kumari and the third 
Thakurain Champaklata Kumari. It is 
unnecessary to mention the names of the 
other wives for the purposes of this case. 


On January 5th, 1914, Thakurain Kusum 
Kumari applied before the District Judge 
of Bhagalpur for the grant of Probate of the 
aforesaid Will of her late husband,and in the 
alternative for grantto her of Letters of 
Administration with the Will annexed. On 
21st February 1914 a caveat was lodged 
before the District Judge by one Srimat 
Narain Deo, the youngest of three brothers 
who claimed to be next of kin to Lalit Narain 
Deo, whose adopted son the deceased Thakur 
Pratap Narain Deo was. An objection raised 
in the lower Court that caveator had no 
locus standz to oppose the application for the 
grant of Probate applied for was overruled 
by the District Judge by his order dated 
25th November, 1914. After ‘contest the 
District Judge of Bhagalpur granted the 


petitioner Letters of Administration with the : 


Will annexed and rejected the objection of 
the caveator by his judgment dated 15th 
June 1914. The caveator has appealed to 
this Court. The appellant alleged in his 
objection petition inthe lower Court that 
the testator died on the 22nd November 
1913, and not on 23rd as stated by the 
applicant, suggesting thereby that he bad 
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died before the execution of the Will. This 
allegation bas not been substantiated and in 
view of the overwhelming evidence on record 
to the contrary the appellant has given it 
up in this Court. 

The main grounds urged before us by the 


-learned Counsel for the caveator are ag 


follows:— 

1. That the Will was not executed at all 
by Thakur Pratap Narain Deo and the 
signatures on the Willare not his signa- 
tures. 

2. That the testator at the time he is 
said to have executed the Will was not 
possessed of sound disposing mind. 

3. That the Will is not the result of 


‘the free volition of the testator but is the 


ontcome of importunity of persons surround- 
ing him. 

As to the first of these, namely, that the 
Will was not executed at all by Thakar 
Pratap Narain Deo, Counsel for the appel- 
lant has based his contention mainly upon 
the fact that the signatures of the testator 
on the Will in question are different in 
style from those on certain documents, 
Exhibits A and B, filed in the lower 
Court. The Will in question has been 
attested by several witnesses, six of whom 
have been examined in this case. These 
witnesses have sworn that the testator pnt 
his signatures on the Will in their presence. 
The most important of these witnesses ig 
the Kaviraj of Calcutta, Jamini Bhushan 


- Roy, M. A., M. B., who attended the deceased 


from the 19th till his death on the 23rd 
November, The other witnesses are the 
Dewan and some other servants of the 
testator. The Sub-Registrar who has also 
been examined says in his evidence that- 
he saw the testator sign the Will in his 
presence at the time when the admission 
of the testator was taken by him for the 
purpose of registering the Will. No sufficient 
reason has been assigned by Counsel for 
the appellant why the evidence of these 
witnesses should not be accepted. In face 
of the direct evidence of these persons it js 
impossible to set aside the Will on the 
mere difference in style between the signa- 
tures on the Will in question and those on 
Exhibits A and B. The signatures on 
Exhibits A and B appear to be similar,” 


while the signatureson the Will in question 
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appear to be different in style from those 
on Exhibits A and B. The signatures on 
Exhibits A and B are in ordinary style, 
while those on the Will in question are ina 
style called shikasta. No expert has 
been examined in this case to prove that 
the signatures on the Will and those on 
_ Exhibits A and B are of different persons, 
and it is difficult for us to say that they 
are not of one and same person. The 
documents, Exhibits A and B, were execut- 
ed in May and September 1911, respective- 
ly, and the Will is dated November 22nd, 
1913. The difference in the style may 
possibly be accounted for by the difference 
between the dates of these documents. 
Besides the signatures on the Will ware affixed 
when the testator was admittedly ill. This 
may be another reason for the difference 
in the style of the signatures. It is diffi- 
cult to override the direct evidence of the 
persons who saw the testator put his 
signatures on the Will by conjectures based 
upon the difference in the style of the 
signatures. To set aside the direct evidence 
in this case involves a conspiracy of the 
Dewan and the servants, and notably of 
the Calcutta Kaviraj and of the Sub- 
Registrar of Deogarh to set upa false and 
fabricated Will. There is Lo motive for such 
a conspiracy, and it is impossible to 
conceive what advantage could have been 
gained by these persons in setting up a false 
Will. 

The Sub Registrar knew the testator 
personally, and has mentioned this fact in 
the endorsement on the Will. It would 
have been extremely dangerous for the 
Dewan and the servants of the testator to 
put up a false personto admit the exe- 
cution of the Will before the Sub- Registrar. 
The Kaviraj of Calcutta is a medical practi- 
tioner of high status who has calls in the 
mofassil, is M. A., M. B., of the Calcutta 
University, a Fellow of the said University 
and a member of the Senate A faint insinua- 
tion has been made against him of having 
possibly been bribed in order to put his 
signature cn the Will as an attesting witness 
and thereafter to prove the Will in Court 
by false evidence. Far from having b3en 
substantiated, the charge against him is, in 
my opinion, base and groundless. The 
motive suggested is also not adequate. I 
have, therefore, no hesitation in accepting 
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the direst evidence in this case that the 
Will was executed and signed by the testator. 

The learned Counsel for the appellant 
complains that certain documents called for 
by him, namely the account books of Dəbi 
Prasad Marwari and the Power-of- Attorney 
executed by Thakur Pratap Narain Deo in 
favour of the Hon’ble Sheo Shankar Sahai 
Bahadur, C. I. E, have not been produced 
in order to enable the Court to compare the 
signatures on those documents with the 
signatures on the Will. There does not appear 
to be any substance in this complaint, when 
the direct evidence on record proves beyond 
doubt that the testator did actually sign 
the Will. 

The second contention of the learned 
Counsel for the appellant, namely, that the 
testator was not possessed of sound dispos- 
ing mind at the time of the execution of 
the deed is based upon the fact that the 
testator was suffering from pthisis or con- 
sumption for sometime before his death; 
that he was bedridden at the time of the 
execution of the deed and that he died only 
about 13 hours after tha execution of the 
Will. This contention is concluded by the 
evidence of the aforesaid Calcutta Kaviraj. 
The fact that he has attested the Will as 
a witness is in itself sufficient to show that 
be as a medical attendant believed that 
the testator was possessed of sound dispos- 
ing mind. He was constantly in attendance 
upon the deceased from the 19th of November 
till his death, He has already stated 
in his evidence that the deceased was 
capable of understanding business. 

The Sub-Registrar, N. N. Mukherji, says 
in his evidence that the deceased gave 
rational answers to the questions put by 
him atthe time when he went to take his 
admission for the purpose of registering the 
Will. 

The evidense of the Kaviraj and the Sab- 
Registrar is conclusive to show that the 
deceased was of sound mind both when he 
executed the Will at 10 a. m. and when 
he admitted the execution thereof and put 
his signatures thereon at 4 P. m, on the 
vy2nd. The other witnesses corroborate the 
evidence of the Kaviraj and the Suab- 
Registrar. 

There is no reason why the evidence of 
his third wife, Champaklata, should not be 
accepted as proving that’ the deceased was 
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perfectly sound and capable of executing 
the Will in question. The evidence is that 
from the 19th to 2lst the deceased was 
actually engaged in and applied his mind 
to considerations regarding the making of a 
Will by him. On the 21st he possessed 
sufficient strength of mind to resist the 
suggestions made by his Pleaders that the 
Will should not be executed in favour of 
his third wife. No doubt the deceased was 
ill for sometime before, but illness is not 
in itself sufficient to invalidate a Will 
unless it impairs the mind in such a man- 
ner as to deprive the executant of the 
power of understanding the consequences of 
making the Will. This is clear from Ex- 
planation 4 of section 46 of the Indian 
Succession Act, which embodies the principles 
enunciated in Judicial pronouncements both 
in England and in India. I am, therefore, 
of opinion that the deceased was possessed 
of sound disposing mind when he executed 
the Will. I do not agree with the appel- 
lant in his contention that Colonel Browne 
. should have been examined in the case. 
The evidence of Colonel Browne will not 
be very material for he saw the deceased 
only on the 19th, whereas the Oaleutta 
Kaviraj was in attendance all through from 
the 19th up to the time of his death. 


The third ground urged by the Counsel 
for the appellant against the Willis that 
it is not a voluntary act of the testator 
but ig the result of an importunity of the 
people surrounding him. If is said that 
the deceased had long before abandoned 
the idea of executing a Will in favour of 
of his’ first wife, and on the 2lst November, 
that is only a day before the execution 
of the Will, he distinctly expressed his in- 
tention of making a Will in favour of his 
third wife inspite of the suggestions of his 
advisers to the contrary, and that it is 
impossible that the deceased could have, of 
his own accord, changed his mind so sudden- 
ly and that the Will in question must, 
therefore, have been the result of the per- 
sistent solicitations of the Dewan and other 
persons who surrounded him, when the de- 
ceased had physically and mentally become 
infirm and incapable of resisting the impor- 
{unity offered io him. The contention does 
not appear to be borne out by the facts 
proved in the case. The evidence is that 
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so far bask as February or March 1913, 
the deceased had contemplated making a 
Will in favour of his first wife and had 
also a draft made for that purpose by a 
leading Vakil of the Bhagalpur Bar, namely, 
Rai Tarini Prasad Bahadur. The execution 
of the Will was, however, postponed at that 
time, as the deceased thought of marrying 
a fifth wife in the hope of getting an issue 
and in fact did marry. In August 1913, 
he again reverted to his intention of making 
a Will in favour of his first wife and had 
another draft made, as the draft of Tarini 
Prasad was missing at the time. 


When the second draft was showa to 
him at Deogarh, the deceased said that he 
wanted to make the Will in favour of hig 
third wife. His Dewan and the Pleaders 
who had come from Bhagalpur with the 
draft pointed ont to the Thakur that it 


was the custom of the family that the 
eldest wife should get the property and 
that the execution of the Will in 


favour of the third wife might lead to 
litigation. But the deceased did not listen 
to this advice and had a draft of the 
Will in favour of the third wife made 
by his Dewan Nadiya Chand Dutt. This 
draft was sent by him to Babu Chandra 
Sekhar Prasad, a leading Pleader of the 
Bhagalpur Bar, for revising it. Babu 
Chandra Sekhar made some alterations in 
the draft and returned it to him, witha 
note that the execution of the Will in 
favour of a junior wife in preference to 
the first would be a departure from the 
old and ancient custom of primogeniture 
prevailing in the family and might lead to 
litigation. He also suggested in his note 
that the difficulty might be avoided if the 
Thakur were to adopt a son to himself, 
The draft and the note bear the date 19th 
November 1913, and were putup to the 
deceased on the 21st, in the presence of 
three Pleaders from Bhagalpur and a 
Pleader from Caloutta. The Pleaders gave 
him the same opinion as was embodied 
in the note of Babu Chandra Sekhar 
mentioned above, and added that he should 
execute a Will in favour of his frat wife. 
The Thakur remained silent, msaning thereby 
that he did not approve of tha 3azggastions, 
The Pleaders then proposed to him that 
he should adopt a boy, to which the Thakur 
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said that he would not adopt because he 
thought that he might getan issue. The 
Pleadera then left him and went away to 
Bhagalpur by the evening train that very 
day. 

It. is contended by the appellant that 
the above amounted to an importunity 
offered to the deceased to execute a Will 
in favour of the first wife. 
with this. All that the above amounts to 
is that the Dewan and his Pleaders pressed 
upon his consideration what they considered 
to be a good advice, but an advice or even 
persuasion cannot be said to be unlawful 


unless if deprives one’s freedom of the 
will and amounts to coercion. It was 
pointed out by Lord Cranworth in Boyse 


y. Rossborough (1) that an influence in 
order to be undue within the meaning of 
any rule of law which will make it 
sufficient to vitiate a Will must be an 
infmence exercised either by coercion or by 
fraud. Vide Williams 47-51. ‘Section 48 
‘of the Indian Succession Act’ says that an 
importunity must take away the free agency 
of the testator in’ order to render a Will 
_yoid. As a matter of fact the deceased 
did not yield to the advice offered to him 
and rejected it,and the Pleaders left the 
plase. 

On the night of that day ke said to 
his third wife that he wanted to execute 
the Will in her favour but that everybody 
else was of a different opinion. The third 
wife told him that she herself had ‘no 
objection to the Will being made in favour 
of the eldest wife. The third wife had in 
the meantime consulted her father who was 
at Deogarh, and her father told her that 
she shonld not take a Will in her favour 
as that would lead to litigation. The 
consultation of the testator with his third 
wife on Friday night after the Pieiders 
had left’ seems to me to be the determining 


factor in the final intention of the testator . 


to execute the Will in favour of the 
first wife. It was to please the third 
wife, who was nursing him during his 
illness, that the testator had thought of 
altering his original intention of making 
a Will in favour of his first wife, and 


. (1) (1857) 6 I£. L. C. 2 at p. 6; 26 L. J. Ch 256; 
3 dur. (x. s.) 373; & W. R, 414,10 E. B, 1192; 108 
R. R, 1, 
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when she herself said that she would like 
the Will to be executed in favour of the 
first wife there was nothing to prevent the 
testator from giving effect to his original 
intention, It is significant that the first 
wife was notat Deogarh at that time and 
so she could not influence him to make 
the Will in her favour, ‘and there is no 
reason why the Dewan and other servants 
would exercise an undue influence on her 
behalf. 

It is thus clear that when at 7 A. M. 
of the 22nd the testator said to his Dewar 
that he would execute the Willin favour 
of the first wife, he did so out of his own 
accord and in the exercise of his own 
judgment in the matter, and not on account 
of any importunity. offered to him. 


The original draft of the Will made by 
Rai Bahadur Tarini Prasad was put by 
him in his bos : as ke wanted to marry 
the last wife for getting an issue. This 
draft was taken out by him, and after 
some necessary correctiors being made was 
handed over to one Abdul Gafoor for 
fairing itout. There was no necessity for 
him to consult the Pleaders again, or to have 
another draft made. Abdul Gafoor wrote the 
Will in question from the draft. The 
deceased had the Will read to him before put- 
ting his signatures thereon in presence of 
the attesting witnesses, including the Caloutta 
Kaviraj referred to above. Abdul Gafoor 
has not been examined in the case, and 
this omission has been severely commented 
upon on behalf of the appellant. I think 
the scribe should have been examined, but 
in view of the-unquestionable evidence on: the 
record of the Will having been duly con- 
sidered and signed by the testator, the 
omission to examine Abdul Gafoor is not 
at all fatal to the case of the respondents. 

It is needless to refer to the anthorities 
quoted by the appellant’s Counsel in the 
course of his arguments. There can be no 
dispute that the onus is upon the pro- 
pounder of the Will to prove that the testator 
not only did make the Will but that he 
possessed sound testamentary disposition 
at the time of making the Willand that 
he made the Will of his own accord, and 
not on account of any impərbanity or 
coercion. This has to be determined by 
the actual facts established in the case 
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under consideration. As shown above, ib 
has been proved in this case that the 
Will was duly made and that the testator 
was not in any way unlawfully influenced 
in making the Will. The appellant has not 
rebutted satisfactorily the evidence adduced 
by the respondent that the Will was duly 
made by the deceased. 

The appeal is, therefore, dismissed with 
costs, 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
[, APPEAL FROM APPELLATE Decres No. 3079 
or 1915. 
April 24, 1917. 
Present: Justice Sir Charles Chitty, 
Kr., and Mr. Justice Beacheroft. 
HARISH CHANDRA ROY AND OTHERS— 
Dereénventts Nos. ] AND 3— 
APPE! LANTS 
veTsus 
SARAT CHANDRA BANDOPADHY A~ 
Praintiz¥ AND SATISH CHANDRA ROY— 


Derenpant No. 2— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1&82), 8. 319— 
Symbolical possession — Limitation. 

An order of Court giving symbolical possession 
to an auction-purchaser under section 319, Civil Pro- 
cedure Code of 1882, onan application by the auction- 
purchaser made more than 8 years after the sale 
is confirmed is not without jurisdiction and a 
nullity, as such ap order can be made by the Court 
of its own motion, without the intervention in any 
way of*the auction-purchaser, and no period is 
fixed for such an order under section 319 of the 
old Code. [p. 606, col. 1.] 


Appeal against the decree of the Sab- 
ordinate Judge, !st Court, Dacca, dated the 
llth September 1915, reversing that of the 
2nd Additional Munsif, Narayangunj, dated 
the 30th April 1915. 

FACTS of the case appear from the judg- 
ment, 

Dr. Sarat Chunder Basak (with him Babu 
Prokash Chunder Pakrast), for the Appel- 
Jants.—-Under section 3818 of the Civil 
Procedure Code of 1882, and Article 178 
of the Limitation Acstof 1877, delivery of 
posression could have keen given to the 
decree-holder auction-purchaser up to June 
i902, So any delivery of possession given 
after that date was a nullity and without 


any effect. There was in this case no 
proper legal delivery of possession, as the 
delivery of possession was not made within 
the statutory period from the confirmation 
of sale. Any delivery given by the Court 
after the proper time would not place the 
auction-purchaser in a better position. It 
is settled law that as between the parties 
to the suit symbolical possession is as 
good as actual possession, but to make the 
principle applicable, the delivery must be 
within time. There cannot bs any legal 
delivery of possession by the Court if the 
Court professes to give it after the time 
within which the possession should have been 
delivered. The limitation in this case 
would run from the date of confirmation 
of sale. There must be some limit of time 
within which possession should be delivered. 
Even under section 319 of the Code of 
1882 the Court cannot postpone it for an 
indefinite period of time. So the present 
suit being out of time should fail. 

Babus Upendra Lal Roy and Suresh Qhunder 
Das, for the Respondents, were not called 
upon in reply. 

JGUDGMENT.——-The only question in this 
case is one òf limitation. It appears that 
the defendants were the owners of the 
property in dispute, an 8-anna share ina szkmi 
talug. That property was sold for arrears 
of rent at tbe instance of the landlord 
Radhika Mohan Roy on Sth. May 1899 
and purchased by the decree-holder himself. 
The sale was confirmed on 20th June 
1899. The sale certificate was issued on 
6th May 1904. Symbolical possession was 
given under section 319 of the Code of 
Civil Procedure of 1882 on 28rd July 1904. 
The present plaintiff bought the property 
from the representative of the deocree-holder 
on Sth June 1906, and filed the present 
suit to recover possession on 9th March 
1914. If the time be taken to have run 
from the date of the confirmation of the 
sale on 20th June 1899 the suit wonld 
obviously be out of time. If, on the other 
hand, it is taken to run from the date of 
the delivery of possession to the purchaser, 
is not 


ie. 23rd July 1904, the suit 
barred. 

The Code of 1882 is applicable to the 
care. It is admitted that the property, 


was in possession of tenants under the 


606 
RAM SAHI V, MAHABIR GIR, 


defendants-judgment-debtors. Section 319 
was, therefore, the section which applied 
to the delivery of possession in this case. 
The purchaser appears to have made an 
application for delivery of possession but 
to have made 
after his right to make that application 
had accrued. He would, therefore, be out 
of time under Article 178 of the Limitation 
Act (XV of 1877), Sestior 319, however, 
does not like section 818 prescribe that the 
Court’s order shall be made on applisation 
by the purchaser. Whether this was an inten- 
tional difference in the sections or not it 
is not necessary to discuss. There is, how- 
ever, this distinction that under section 
318 the preseuce of the purchaser would 
be necessary before he could be put in 
possession by the Court. It may have baen 
thought, therefore, necessary that in such 
a case he must frat apply for. delivery of 
possession before the Court could give it 
to him. Under section 319 all that has 
to be done is to affix a copy of the certi- 
ficate of sale in some conspicuous place on 
the property and proclaim to the occupant 
by beat of drum or some other customary 
mode, at some convenient place, that the 
interest of the judgment-debtor has been 
transferred to the purchaser. This could 
be done by the Court of its own motion 
and without the -intervention in any way 
of the purchaser. In any case it has not 
been shown us that any period of limi- 
tation was fixed by. the law as it then 
stood for an order by the Court under 
section 319, If that be so, it cannot be 
said that the order of the Court dated 
23rd July 1904 giving symbolical possession 
was without jurisdiction. It is conceded by 
the learned Pleader for the appellant that 
if this view be taken, the point of limi. 
tation cannot be successfully pressed. 

The appeal is accordingly dismissed with 
costs, 

Appeal dismissed. 
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PATNA HIGH COURT. 
Seconp Civit Appeat No. 1254 or 1916. 
May 16, 1917. 

Present: Mr. Justice Sharfaddin and 
Mr. Justice Roe. 

RAM SAHI AND OTHERS— APPELLANIS 
VETSUS 
Mahanth MAHABIR GIR AND OTHERS — 


RESPONDENTS, 

Rent suit—Bhauli land—Produce, quantity of, proof 
of—Road-cess return, admission in, value of—Average 
rate of rent, 

Where a plaintiff sues for arrears of rentof bhauls 
laud, he should be allowed to prove the actual produce 
for the years in suit and its prices. An admission of 
the rate of rent ina road-cess return some years prior 
to the years for which rent is claimed is not con- 
clusive as to the average rate, [p. 607, col. 1.] 


Appeal from a decision of the District 
Judge, Saran. 

Messrs. Parmeshwar Dyal and Rajendra 
Prasad, for the Appellants. 

Mr, B. N. Mitra, for the Respondents. 
| JUDGMENT. 

SWARFUpDIN, J.— The suit which gave rise 
to the present appeal was a suit brought 
by the landlords against their tenants for 
bhault rent of the years in suit. The 
landlords have an interest in the- village to 
the extent of one-third. They have made 
all the co-sharer landlords parties to the 
suit. 

Issue No, 2 raised in the suit was to tae 
following effect :— 

“What was the quantity of produce for 
the landlord’s share and what is its 
price?” : 

The first Court gave a dezree to the 
plaintiffs for rent in proportion to the one- 
third share which the plaintiffs had in the 
village at Rs. 5 per bigha, The reason why 
this rate was adopted was that in 1309 
the plaintiff Ram Sahai had filed a road- 
cess return on behalf of all the co-sharers 
in which he had stated the -lands to be 
bhauli ; but for the purpose of re-valnation 
he had given a oertain figure in order to 
indicate the value of the produce and this 
figure was Rs. 5. It was hald by both the 
Courts below that inasmuch as the plaintiffs 
m 1809 had stated that the rate was Rs. 5 
per bigha they cannot be allowed to go behind 
their statement. 

On behalf of the appellants it is contended 
that they ought to have been allowed to 
produce evidence as to the amount of produce 
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for the years in suit but that tbey bave 
not been allowed to do so It appears 
from the order sheet that on their behalf 
not a single witness was examined although 
they had givena list of witnesses. 

It is further contended that Rs. 5 was 
the figure for 1309 and that since that 
year the prices of crops have risen and 
that the appellants should have been allowed 


relevant decree, whether must be set aside —Evidence 
Act (I of 1872), s. 44. 

The plaintiff brought a suit to set aside an ew parte 
decree onthe ground of fraud. In order to succeed 
in the suit, it was necessary for him to show that 
an earlior High Court decree (to which he was no 
party) was also invalid on the ground of fraud: 

Held, that’the suit was maintainable without the 
plaintiff first setting aside the High Court decree 
by a suit framed for the purpose, as he was entitled 
under section 44 of the Evidence Act to impeach it 
in the present suit on the ground of fraud. [p. 607, 


to prove the actual produce for the years, |) 5 


in suit and should have been given a decree 
in accordance with the produce for those 
years. 

An issue having been framed as quoted 
above, I think if was necessary that the 
plaintiffs should have been allowed to adduce 
evidence in order to rebut the presumption 
arising’ from their own admission that the 
average rate was Rs. 5 per bigha, 

For these reasons I would remand this 
case to the lower Appellate Court, so that 
an opportunity may be given to the appellants 
to adduce whatever evidence they wish to 
rebut the presumption arising from their 
admission that the rate was Rs. 5 per 
bigha. 

Tbe District Judge is requested to decide 
this issue after an opportunity is given to 
the plaintiffs to adduce their evidence as 
to the actual produce of the lands for the 
years in suit and toreturn the record to 
this Court, together with his findings on 
this issue, not later thanthe second week of 
Jaly 1917. 

Rot, J.—I agree. The issne will be decid- 
ed by the District Judge. ` The evidence may 
be put on the record either by himself or by 
the Subordinate Judge. 

Case remanded, 





CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decrees No. 1197 
or 1915. 

July 24, 1916. 

Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 

ASWINI KUMAR SAMADDAR— 
Praintigy—APPELLANT 
VETSUS 
BANAMALI CHAKRABARTY anv OTHERS 


— DERENDANTS-— RESPONDENTS. 
Decree obiained by fraud, suit to set aside—Previous 


Appeal against the decree of the Sab- 
ordinate Judge, Ist Court, Backergunge, 
dated the 5th March 1915, affirming that of 
the Officiating Munsif, Additional Court, 
Barisal, dated the 6th August 1913. 


Babu Nakuleswar Mookerjee, for the Appel- 
lant. 

Dr. D. N. Mitra and Babu Satindra 
Nath Mukherjee, for the Respondents. 


JUDGMENT. —This is an appeal against 
a suit to seb aside an ex parte rent-decree on 
the ground of fraud. 

In order that the plaintiff may succeed in 
this suit, it is necessary for him to show that 
an earlier decree obtained in the High Court 
is also invalid on the ground of fraud. 

Both the lower Courts have held that the 
plaintiff cannot maintain this suit without 
first setting aside the High Court decree by 
a suit framed for this purpose. The learned 
Subordinate Judge based his decision on the 
ground that the plaintiff was no party to the 
High Court decree. But this is no reason 
why the plaintiff should not show that the 
High Court decree was obtained by fraud or 
collusion under section 44 of the Evidence 
Act. 


In Woodroffe and Ameer Alis Law of Evi- 


_dence, 5th edition, it is remarked: “ With 


regard to the parties who may show fraud, it 
is clear that a stranger to a judgment, against 
whom such judgment is used as evidence, 
may impeach it on the ground of fraud in the 
suit in which if is so used.” The plaintiff 
here is a stranger to the judgment and if the 
judgment is used against him as evidence, 
he is entitled under the section to impeach 
it. Both the lower Courts were, therefore, 
wrong in holding that the suit is not main. 
tainable, 

The case is sent back to the Court of first 
instance for decision on the other issues. ° 
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‘The appellant will get the usual certificate 
under the Court Fees Act for the refund of 
his Court-fee. The other costs will abide 


the result. 
Appeal allowed; Case remanded. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 93 or 1915. 

z March 20, 1917. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr, Justice Oldfield. 

V. KRISHNALY AH-—APPELLANT 


; versus i | 
"O, GAJENDRA ‘NAIDU AND OTHERS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XXI, r. 22 
—Civil Procedure Code (Act XIV of 1882), s. 248-— 
High Court Original Side decrees, revivor of— Decree 
against several persons-—Notice, issue of, to some-— 
Limitation, fresh starting point of— Limitation Act (IX 
of 1908), Sch. I, Arts. 182, 183, 

Both on the reason of the thing and on the analogy 
of the provisions of the Civil Procedure Code which 
apply the doctrine of revivor to India, as regards the 
revivor of the- decrees of the - High Court, Original 
Side, notice must go to the parties against whom it 
is sought to revive the decree, [p. 608, col. 2.] 

Explanation I in the 8rd. column of Article 182 of 
the Limitation Act refers ‘only to applications under 

-the Article and has nothing to do with: the revivor 


Messrs. Venkatasubba Rao and Radhakrish- 
nayya, for the Appellant. N 

Messrs. K. Ramachandran, T. Venkatasubba 
Aiyar and Narayana Sastri, for the Respond- 


` ents. 


` JUDGMENT.—This appeal raises an 
interesting point as to which Mr, Venkata- 
subba Rao has candidly put the authorities 
before us. The question is whether Mr. 
Justice Bakewell was right in holding that an 
order of revivor of a decree on the Original 
Side made against the first defendant under 
section 248 of the old Code was inoperative 
as against the 2nd defendant to whom no 
notice went. The term “reviyor” in the 
Ərd column of Article 183, as is well known, 
refers to the Common Law practice which 
prevailed in the Supreme Courts in 
India under which, if a writ of execution 
was not sued out within a year and a day, 
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ib was necessary to revive the decree by 
a process known as scire facias or more 
fully scire factas quare executionem non habeat, 
that is to say, by calling on the judgment- 
debtor lo show cause why the plaintiff should 
not have execution against him. When the 
Code of Civil Procedure came to be enacted, 
the rule was embodied in what was section 248 
of the old Code and now Order XXI, rule 22, 
under which when an application for execu- 
tion is made more than one-year after the 
date of the decree, notice is to go to the 
person against whom execution is prayed, 
requiring him to show cause, on a date to 
be fixed, why the decree should not be 
executed against him. This rule requires 
notice to go against the person against 
whom execution is applied for, and the 6th 
sub-section of the 3rd column of Article 182 
of the Limitation Act provides that when 
such notice has been issued, the date of issue of 
notice to the person against whom execution 
is applied for to show cause why the decree 
should not be executed against him is . to 
form a, fresh starting point. We think 
both on the reason of tho thing’ and. on 
the analogy of the provisions of the Code 
which apply the doctrine of revivor to 
India that as regards the revivor of Original 


Side decrees,,notice must go to the parties 
‘, of Original Side decrees, [ps 608, col. 2; p..609,.col. 1.] -against whom-it.-is sought to. revive the 
-` Appeal .from,, the. judgment of -Mr. -decree.-:The whole doctrine, as is explained 
.. Justice-.Bakewell,,. passed. in the exercise . in the:passage from -Blacks‘one cited in Mr, 
of the Ordinary . Original Civil Jurisdiction 
of this Court, in Civil:Suit No. 203 of 1899. - 


Justice Bakewell’s judgment, had _ its 
origin in the presumption: of satisfaction 
which was held to arise when execution had 
not been applied for within a year after 
the date of the judgment. As regards 
Article 182, Explanation I in the third 
column provides that where the decree or 
order has been passed severally against more 
persons than one, the application shall take 
effect against only such of the said persons 
or their representatives asif may be made 
against. But where the decree has been 
passed jointly against more persons than 
one, the application, if made against any 
one or more of them, or against his or 
their representatives, shall take effect against 
them all. This only applies to applications 
under Article 1&2, which in terms excludes 
applications such as the present provided 
for by Article 183. The Explanation refers 
only to applications under Article 182 and 
has nothing to do with the revivor of. 
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Original Side decrees. For these reasons we 
think that the judgment of Mr. Justice 
Bakewell is right and that the appeal must 
be dismissed with costs of the Ist respondent. 
Appeal dismissed. 
V.R.P, 


CALCUTTA HIGH COURT. 
APPBAL From ORDER No. 156 or 1915. 
March J, 1917. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 
ABINASH CHANDRA DAS AND OTHERS— 
PLAINTIFFS — APPELLANTS 
VETEUS 
HEM KUMARI DASI wires or 
BASANTA KUMAR BISWAS—DEFeENDART 


— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 148, &ch. 
IT, para. 16-—Award fixing time for payment—Court, 
whether can ectend time. 

A valid award on a voluntary reference in a pend- 
ing suitis binding and conclusive on all the parties 
and the Court is not authorised to interfere with any 
portion of it. [p. 610, col. 1.) 

Where in a suit, the matter in dispute is referred 
to arbitration by agreement of the parties and 
an award is daly made by which one of the parties 
is directed to pay a certain sum to the other party 
within a specified time and a decree is made thereon, 
the Court has no power to extend the time fixed by 
ths award for the payment, even on the ground that 
the case is a hard one, [p. 610, col. 1.] 


Appeal* against the order of the Sub- 
ordinate Judge, Nadia, dated the 18th March 
1915. 

FACTS 
judgment. | 

Babu Manmatha Nath Roy (with him Babu 
Upendra Narayan Bagchi), for the Appellants. 
—The lower Appellate Court was wrong in 
dismissing the application for execution. 
The award was made on the 23rd December 
1913 and the time allowed to defendant No. 1 
to pay to the plaintiff Rs. 3,600 was six 
months. Thesix months allowed by the award 
expired on 3rd June 1914. The payment 
into Court of Rs. 3,600 on the 4th June 1914 
was clearly out of time and so the appellants 
were entitled to possession in accordance with 
the terms of the award. The lower Court 
held thatit had power to extend the time 
and the payment on 4th June was a good 
payment, The lower Appellate Court has 


39 


of the case appear from the 
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erred in holding that the Court had the right 
to extend the time fixed by the award of the 
arbitrators. ‘The Court cannot interfere with 
the award of the arbitrators in any of its 
points. The Court has erroneously exercised 
jurisdiction in extending the time. 

Babu Hara Prasad Ohatterjz, for the Respond- 
ent.—The decree on the award is made in 
the form of a decree in a redemption suit. 

[FuETOHER, J.—It is not a decree under 
the Code of Civil Procedure. | 

Section 148, Civil Procedure Code, applies 
to.this case. Underthis sevtion the Court 
may, in its discretion, enlarge the period 
originally fixed even when that original 
period has expired. This section applies to 
an award made by arbitrators. When the 
money has been deposited before final decree 
for redemption has been made and the Court 
has accepted the money, the principle of 
Bepin Behary Shahu v. Mokanda Lal Ghosh 
(1) shonld be followed. Here the Court 
must have condoned the delay of the 
respondent, when it accepted the deposit. 


JUDGMENT. 


FLETCSER, J.—This is an appeal from an 
order of the learned Subordinate Judge of 
Nadia, dated the 18th March 1915. The 


‘appeal is preferred against an order dismiss- 


ing an application for execution. The facts 
are as follows:—The defendant No, 2 in the 
month of January 1901 mortgaged a certain 
property to the plaintiff to secure the sum of 
Rs. 4,750. A suit was brought on the mort- 
gage and it was decreed for the sum of 
Rs. 7,000. In execution of that decree the 
property was put up for sale and purchased 
by the plaintiff, the mortgagee, for the sum 
of Rs. 5,800 On attempting to take posses- 
sion the plaintiff was resisted by the defend- 
ant No. 1, on the allegation that she 
(defendant No. 1) had a lease of the property 
after the date of the mortgage fora term of 
eleven years expiring in the year 1322 B. S, 
So her lease has now wholly expired. The 
plaintiff then instituted a suit for possession, 
By agreement between the parties the matter 
in dispute was referred to arbitration. The 
arbitrators duly made their award on the 
3rd December 1913 and the award was as 
follows:— Ouraward on theissues considered 


(1) 1 Ind. Cas. 780; 36 0. 122 at p. 128, 8 OL, 
547. 
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together is that the plaintiff should get khas 
possession of the properties in suit. by evicting 
the defendants, unless the defendant No. 1 
pays to the plaintiff Rs. 3,600 including costs 
and interest within six’ months from this 
date.” No money was paid in accordance 
with the terms of the award within the six 
months allotted, which expired om the 3rd 
June 1914. On the 4th June 1914, the sum 
of Rs. 3,600 was, however, paid into Court. 
No payment having been made up to the 
3rd June 1914, on the Sth June 1914, the 
plaintiff applied for possession in accordance 
with the terms of the award, the award 
having been filed in Courtin the ordinary 
way and a decree having been passed thereon. 
The learned Judge of the Court below held 
that he had power to exténd the time fixed 
by the award, thatthe payment into Court on 
the 4th June 1914 of Rs. 3,600 wasa good 
payment and that, therefore, the defendant 
No. 1 had complied with the terms of the 
award. It may be noticed in passing that 
the first defendant did not pay any portion of 
the Re. 3,600 tothe plaiptiff within the time 
fixed by the award. The learned Judge held, 
however, that be had power to. extend the 
period fixed by the award. In my opinion, 
he bad not the power to ‘do so. The state- 
ment in Russell on Arbitration ` which’ ‘may 
be taken as a correct statement of the law on 
the point is to this effect. I read from the 
Chapter J, page 307, of the Ninth Edition: 
"A valid award ong voluntary reference is a 
final and conclusive judgment as between the 
parties respecting all the matters referred 
by the submission. It- binds the rights of 
the parties for all time without appeal both 
as to fact and law; and again in the same 
chapter at page 318 the learned author 
states. “Upon an award for the payment of 
money ata particular time and place, the 
party whois to pay ought to come and tender 
the money at the time and place even if the 
other party be not there to receive it.” It is 
quite clear thatthe arbitrators were acting 
within their powers when they directed that 
the payment should be made within six 
months from the date of their award, and that 
being their judgment, it is bimding and 
conclusive on all the parties and the Court 
is not authorized to interfere with that 
portion of the award any more than with 
* any other portion of the award. The learned 
Judge clearly had no jurisdiction to extend 
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the time on the ground that the case was 
a hard one. As to whether the case is a 
hard one, it may bedoubted whether it is so. 
This lady, the defendant No. 1, had a lease for 
eleven years which has now expired. The 
right of redemption that was given to her 
was clearly for the purpose of supporting 
that lease for eleven .years, which she would 
be deprived of by the plaintiff having purchas- 
ed in execution of a decree on his mortgage 
which was executed prior to her lease. But 
that reason has now ceased to exist. The 
lease has now come toan end and the defend- 
ant No. 1 has enjoyed all the rights that 
she had under that lease which is not binding 
asagainst the plaintiff. I think that the 
learned Judge was wrong when he exteaded 
the time fixed by the award. We, therefore, 
allow the appeal, set aside the order of the 
Court below and in lieu thereof direct that 
execution do issue on the terms of the award 
for the purpose of giving khas possession of 
the properties to the plaintiff. The contest- 
ing respondent must pay to the appellant his 
costs inthis Courtas well:as in the Court 
below. We assess the hearing fee at three 
gold mohurs. 


NEWBOULD, J.—I agree, ; 
Appeal allowed. 


PATNA HIGH COURT. 
Ssconp Crvit Appeat No. 885 or 1916, 
May 21, 1917. 

Present: —Sir Edward Chamier, Kr., Chief 
Justice, and Mr, Justice Jwala Prasad. 
Musammat BEGAN KUER AND orHers— 

DerENDANTS — APPELLANTS 
versus 
JHARI MAHTON—PtaintirF— 
RESPONDENT, 

Possession, suit for--Benamidar, whether can sue. 

A benamidar who has no interest of his own in the 
land in dispute cannot maintain a suit for possession 
on the basis of the sale- deed i in his favour. ([p. 611, 
col, 1.] 

Appeal from a decision of the Distriot 
Judge, Gaya, dated the 6th April 1916. 

Mr. Kailash Pati, for the Appellants. 

Messrs. Mrityun oy Lal and Atul Chandra 
Dutta, for the Respondent. 

JUDGMENT. 
Caamier, C. J.—This appeal arises out of 


a suit by the respondent for possession of 
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immoveable property on the strength of a 
deed of sale executed in his favour. The 
first Court dismissed the suit on grounds 
which it is not necessary to specify. The 
District Judge reversed the decree of the 
first Court and passed a deosree in favour 
of the respondent. The appellants have 
pleaded inéer alia that the respondent was 
merely the creature of a Mukhtar named 
Jagdish Narayan and had paid them no- 
thing. At the trial evidence was given by 
the. respondent that he was the real pur- 
thaser and by the appellants that the real 
purchaser was Jagdish Narayan. In the 
course of his judgment the District Judge 
used language. which seemed like a finding 
that the respondent was no more than the 
benamidar of Jagdish Narayan. There being 
some doubt whether the finding was sufficient- 
ly definite, we adjourned the hearing of the 
appeal and subsequently heard the parties 
on the evidence relating to the question 
whether the respondent was the real pur- 
chaser or only a benamidar. Having examin- 
ed the evidence’ I have no doubt whatever 
that the real purchaser was Jagdish 
Narayan and that the respondent was only 
his benamidar and has no interest whatever 
in the land claimed in this suit, There 
is a long string of decision in the Calcutta 
High Court according to which a benamidar 
cannot maintain a suit of the kind now before 
us. I think that we ought to follow those 
decisions in his Court, whatever our personal 
views on the subject may be. I would 
allow this appeal, reverse the decree of the 
District Judge and restore the decree of-the 
first Court with costs here and in the lower 
Appellate Court. 

`” JWALA PRASAD, J.—lI agree. 


Appeal accepted, 
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MADRAS HIGH COURT. 
Appeat Suir No. 74 o 1915 AND 
CiviL Revision Petition No. 1046 or 1915. 
December 1, 1916. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
THULJARAM ROW—Derenpant No, 2— 
APPELLANT in A. S. No, 74 of 1915 AND 
Petitioner 1N O. R. P. No. 1046 or 1915 
VETEUS 
GOPALA AIYAN AND oTHERS—~PLAINTIFFS 
AND DEFENDANTS Nos, 1, 3 AND 4—-RESPONDENTS 
in A. 5. No.74 or 1915 
GOPALA AIYAN AND OTHERS-——-PERTITIONERS 


— RESPONDENTS 1N O. R. P. No. 1046 or 1915. 
Civil Procedure Code (Act V of 1908), s. 11, O. 
XXII, r. L— Withdrawal of claim, order for—Incom- 
petency of Court to permit withdrawal, effect of—Res 
judicata—Jurisdiction, irregular exercise of. 

An order permitting the withdrawal of a claim 
under Order XXIII, rule J, Civil Procedure Code, 
which is beyond the competency of the Court to 
pass, is not a nullity but an order passed in the 
irregular exercise of jurisdiction, and such an order 
does not operate as res judicata so asto bar a subse- 
quent suit for the same relief. [p. 6138, col. 1.] 

Kali Prasanna Sil v. Panchanan Nandi, 33 Ind. Cas, 
670; 28 C. L. J. 489; 20 O. W. N. 1000, 44 C. 367 and 
Robert Watson § Co. v. Collector of Zillan Rajshahye, 
13 M.T. A. 160; 12 W. R. (P. 0.) 43; 3 B. L. R, 48; 2 


epen 


Suth, P. C. J. 269; 2° Sar. P. O. J. 500; 20 E. R. 511, 


(P. C.), distinguished. 


Even if the orderin the earlier suit be treated as 
a nullity, a second suit for the same relief is not 
barred as the claim remains undisposed of. 
col, 2.) 


Where a Court is properly seized of jurisdiction of 
the subject-matter of a suit and of the parties, 
orders passed in violation of the provisions of law 


regulating the further proceedings in the suit in» 


relation to the subject-matter till the termination of 


the suit cannot be said to be so totally without © 


Such an 


jurisdiction as to render them nullities. 
arity in 


order can only amount to a material irre 
the exercise of jurisdiction. [p, 618, col. 2. 

Appeal against the decree of the Court of 
the Subordinate Judge, Tanjore, in Original 
Suit No. 62 of 19138, and petition under 
section 115 of Act V of 1908, praying the 
High Court to revise the order of the 
Temporary Subordinate Judge, Tanjore, 
in I, A. No. 246 of 1915in Original Suit 
No, 628 of 1913. 


Mr. A. Krishnasami Adyar (with him Mr. 
S. Rangachariar), for the Appellants. 


ee 
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Mr. T. R. Ramachandra Aiyar (with him, 


Messrs. T. R. Krishnasamt Atyar and K. 
Balasubramanya Aiyar), for the Respondents, 


+ 


612. 
THOULIARAM ROW Y. GOPALA AIYAR, 


JUDGMENT. 

SRINIVASA Atyanear, J.—This is an appeal 
of the 2nd defendant, the present owner 
of the equity of redemption in a suit by the 
mortgagee to enforce his security. The 
mortgagee was himself the owner of the 
lands. He sold them to the Ist defendant's 
deceased husband one Jatavallabar on the 
5th Jauuary 1899, who on the same day mort- 
gaged them fo the vendor to secure Rs. 11,000, 
the bulk of the price. The mortgagor 
covenanted to pay interest at half a rupee 
per cent. per month z.e., 6 per cent. per annum 
once every year. He agreed to pay Rs. 1,000, 
out of the principal amount on the 30th July 
1899 and the balance immediately the vendor 
mortgagee’s minor sons attained majority, 
which event happened in April 19065, when 
the youngest of them became a major. In 
default of payment of the latter sum on the 
due date, the mortgagor agreed to pay 
interest at 12 annas per cent. per month (2.e.) 
9 per cent. per annum. Most of the interest 
bas not been paid and no portion of the 
principal money, and the snit is to recover 
the mortgage money by sale of the security. 
The plaintiffs—the Ist is the mortgagee and 


the other two are his sons—claimed interest at: 


the rate of 9 per cent. not merely on the sum 
of Rs. 10,000, but also on the sum of 
Rs. 1,000. Jt was allowed by the lower 
Court and the first point raised in the appeal 
is against that claim. The language of the 
mortgage-deed is quite plain and against the 
claim of the plaintiffs. The decree of the lower 
Court must be modified by allowing interest 
onthe Rs. 1,009 at 6 per cent. per annum 
instead of 9 per cent. 

The 2nd point is more serious and it is 
this. The mortgagee in 1903 sued for the 
interest acornued due till then and for the 
Rs. 1,000 ont of the principal. He prayed 
for the sale of a part of the security, viz., 
that specified in Schedule B to that plaint 
to realise the interest and of another 
part specified in Schedule A fo realise the 
principal amount, Jatavallabar was the 
lst defendant in that suit but he died before 
the trial and on his death, the present Ist 
defendant was brought on the record. 
Besides Jatavallabar, three other persons who 
apparently claimed the A Schedule property 
ativersely to both the mortgagor and the 
mortgagee, were made defendants. Jataval- 
abar or the present Ist defendant did no 
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appear to defend the suit, but the other 
defendants set up their adverse title, At the 
final hearing, the plaintiff after having 
adduced evidence as regards his claim for 
interest against the mortgagor, 1st defendant, 
applied for leave to withdraw his claim for 
Rs. 1 000, the Srst instalment of the principal, 
with liberty to file a fresh suit on the ground 
that he was not ready with his evidence to 
prove his title to sell the A Schedule pro- 
perties with which alone the contesting 
defendants were concerned. This was allowed 
by the Judge and a mortgage-decree was 
passed for the interest by sale of the B 
Schedule properties; as regards the claim for 
Rs. 1,000 the order was: “suit withdrawn in 
respect of claim B with liberty to sue again and 
plaintiff to pay corresponding costs of defend- 
ants Nos. 2 to 4.” ‘The appellant contends 
that the order permitting the withdrawal was 
beyond the competence of the Court and is a 
nullity and the present suit, in so far as it 
includes a claim to recover Rs. 1,000 and the 
subsequent interest, is barred as the matter 
was res judicata. There is a short answer 
to this contention, 12z., that if the previous 
order is a nullity, that being the only order 
which disposed of the claim for Rs. 1,000, 


. that claim still remains undisposed of aud 


must be tried, and it has now been tried in 
this suit. In Kali Prasanna Sil v. Panchanan 
Nandi (1), which was principally relied on by 
the appellant, the lst Court had dismissed the 
suit on the merits and in appeal, that dis- 
missal was confirmed; but the Appellate 
Court, in addition, purported to give leave 
to withdraw the suit, which permission was 
held to be a nullity. The result was the 
original dismissal of the suit became final 
and the matter became res judicata under 
section 11 of the Code corresponding to sec- 
tion 13 of the Code of 1882. That appears 
also to have been the case in Robert 
Watson § Co. v. Collector of Zillah Rajshahye 
(2), There was a dismissal of the suit 
for want of evidence which was a dismissal 
on the merits, as is shown conclusively by 
the subsequent proceedings in the case. 
There was first a summary appeal to the 
Sndder Court, bng they held that the 


(1) 33 Ind, Cas. 670; 28 O. L. J. 489; 200. W. N. 


1000; 44 ©. 367. í 
(2) 13 M. J. A. 160; 12 W. R. (P. 0.) 43; 3 B. L. R. 
48; 2 Suth. P. C. J. 269; 2 Sar. P. C. J, 500; 208. N 
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appeal must be brought by way of a regular 
appeal, 2. e, not as an appeal from an order, 
but as from a decree on the merits; and 
on a regular appeal being preferred, the 
appeal was dismissed. See page 164 of 
the report; Macpherson’s Civil Procedure, 
Chapter XX XIX, for summary appeals. There 
was no question of permission to withdraw, 
for there was no such procedure then, 
and there was only a statement that the 
order then passed whick was a decree for 
dismissal was not intended to bar the plaint- 
iffs from proceeding as if the action had 
not been bronght. This statement, it was 
held by their Lordships, could not prevent 
the actual dismissal from operating as a bar 
to the maintainability of the subsequent suit 
-under section 2 of the Act of 1859, which 
corresponds tothe present section 11 of the 
Code. That those decisions do not affect 
the present case is obvious, for there had 
been no adjudication of any sort in the 
case on the claim of the plaintiff ‘and the 
matter cannot, therefore, be treated as res 
judteata. The deoision of their Lordships 
in Parsotam Gtr v. Narbada Gir (3) is con- 
clusive on the point. In that case there 
was first a suit for recovery of possession of 
certain villages which was decreed by the 
first Court which decree, on appeal to the 
High Court, was reversed and the suit dis- 
missed. The Appellate Court, however, ex- 
pressly stated that they were not deciding 
on the rights of the parties. A second suit 
was brought by the same plaintiff against 
the representative of the same defendant 
“for the same reliefs and their Lordships, 
reversing the judgment of the High Court, 
held that the subject-matter of the second suit 
was not res judicata, 

The provisions of clause 3 of Order XXIII, 
rule 1,do not help the appellant as there 
has been no withdrawal without permission 
and the appellantis not entitled to treat 
one portion of the order, that giving permis- 
sion, asa nullity while holding the plaintiff 
bound by his withdrawal, 

It is not, therefore, necessary to express 
an opinion on the question, whether an order 
granting permission to withdraw with liberty 
to sue again, in a case where the Court 


(3) 26 I. A. 175; 21 A. 505;1 Bom. L. R. 700; 8 
CG, W. N. 517; 7 Sar. P, ©. J. 538; 9 Ind. Dec. (xN. s.) 
1028 (P. C.). 
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grants such permission on an erroneous 
construction of the provisions of law which 
gives the power, is a nullity. But with 
all respect to the learned Judges who decided 
otherwise, I venture to doubt whether such 
an order isa nullity as one passed without 
jurisdiction, strictly so called. When a Court 
is properly seized of jurisdiction of the 
subject-matter of a suit and of the parties, 
orders passed in violation of the provisions 
of law regulating the further proceedings in 
the suit in relation to the subject-matter 
till the termination’ of the suit cannot be 
said to beso totally without jurisdiction as 
to render them nullities. It can only amount 
to a material irregularity in the exercise 
of jurisdiction; for example, there is Order 
I, rule 10, which gives power to the Court 
to add or strike out parties; if an improper 
order is made under that rule, can the 
parties ignore it and treat it as a nullity 
though such an order may be said to have 
been made in one sense without jurisdic- 
tion? {See the language used by Lindley, L. 
J. in Moser v. Marsden (4).) Or again if an 
injunction is issued or a Receiver appointed 
under conditions or in circumstances not 
coming within the terms of the sections con- 
ferring the rower, cau a party treat those 
orders as nullitiesP I think the true rule is 
that if the Court has jurisdiction to pass 
orders of a particular kind, that in a parti- 
cular case it passed an order which it should 
not have passed is not a case of total want of 
jurisdiction soas torender that order a nullity. 
This is well illustrated by Gomatham Alamelx 
y. Komandur Krishnamacharlu (5), where a 
Court having general jurisdiction of such suits 
rendered jadgment for recovery of land 
outside its territorial jurisdiction and yet that 
judgment was held not to bea nullity. 

The consequence of holding that an order 
giving permission to withdraw with liberty 
to sue’ again is a nullity and is capable 
of collateral attack may be serions. The 
terms of the rule are wide, and in particalar 
cases it may be very difficult to decide whe- 
ther permission should or should not have 
beed granted; orders improperly passed but 
with jurisdiction and orders passed without 
jurisdiction are incapakle of precise defini- 


(4) (1892) 1 Ch. 457 at p. 491; 61 L. J, Ch. 319: 66 
L. T. 570; 40 W. R, 529. : 
(5) 27 M, 118, 
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tion. In this very case there was a serious 
argument that the order was quite proper, 
at any rate it was not one passed without 
jurisdiction, though we are inclined to hold 
that the permission should not have been 
granted. Ifa party who is dissatisfied with 
such an order is to be allowed to treat it as a 
nullity in a subsequent proceeding, without 
vacating the order by proper proceedings, the 
plaintiff may be subjest'to a serious risk, 
conceivably without any fault of his own. 
This was the view taken in Perumal v, Pichan 
(6) by my learned brother and another 
learned Judge of this Court which was not 
sited at the Bar and in Chhajju v. Khyali 
Ram (7) by the Allahabad High Court. This 
contention must, therefore, be disallowed. 

Two more points were taken, but were not 
pressed. The decree of the lower Court will, 
therefore, be modified in respect of interest 
as stated above and the appeal otherwise 
dismissed. The appellant will pay and 
receive proportionate costs here and in the 
Court below from the plaintiffs. 

The plaintiffs have preferred a memo- 
randum of objections; but there is no sub- 
stance in the points taken and it must be 
dismissed with costs. 

It is argued that 9 per cent. is to be sub- 
stituted for 10 per cent. as regards the 
principal, and the decree of the lower Court 
will be amended accordingly. 

C. R. P. No. 1046 of 1915 is also dismiss- 
‘ed, as it has now become unnecessary. 

ABDUR Ranim, J.—I agree. 


Appeal partly allowed; Deerce modified., - 
V.R.P. 
(6) 8 Ind, Cas. 268; 21 M, L. J. 574; (1910) M. 
W. N. 791; 9 M. L. T. 275. 
(7) 14 Ind, Cas. 175; 9 A. L, J. 578. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrer No, 3585 
or 1914. 

March 1, 1917. 

_ Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 
BHUPENDRA KUMAR SARKAR AND 
OTHERS— PLAINTIEPS— APPELLANTS 
VECTEUR 
Rani KISSORI DASI Exscurrix TO THE 
Esras or uate RANESWAR BHOWMIK 


JK — DEFENDANT—- RESPONDENT., 
Bengal Tenancy Act (YIII of 1885), s. 68—Landlord 


- (1917 


and tenant—Interest on arrears of rent disallowed— 
Regulation VII of 1819—Collector, whether has judicial 
capacity Collector, power of, to make order as to costs 
in proceedings before him-—~Tender of rent--Contract 
Act (IX of 1872), s. 88—Costs, 


In decreeing a suit for arrears of rent a Court is 
entitled under section 68 (1) of the Bengal Tenancy 
Act to disallow interest to the landlord-plaintiff, if 
it finds that a proper tender had been made by the 
tenant defendant of the rents due before proceed- 
ings ii instituted for their realisation. {p. 615, 
col, 2, 

Under the provisions of Regulation VITI of 1819 
the Collector has power, when an application is 
made under the Regulation for the purpose of 
realising the rent in arrears, to determine the actual 
rent due and has a quasi-judicial capacity, and, there- 
fore, has jurisdiction to direct in what manner the 
costs of the proceedings before him ought to be 
borne. [p, 616, col. 1.] 

Ordinarily a litigant who succeeds on his claim, 


although he may be deprived of his costs for some . 


reason, cannot be ordered to pay the- costs of the 
other side. But in a case where the tenant defendant 
having tendered the rent due made an offer of per- 
formance under section 38 of the Contract Act before 
a shit was instituted for its recovery, the Court 
which deorees the suit has jurisdiction to direot that 
the plaintiff should pay to the defendant his costs in 
the suit, [p. 616, col. 1.] 


Appeal against the decree of the District 
Judge, Berhampore, dated the 19th August 
1914, confirming that of the Munsif, Berham- 
pore, dated the 380th March 1914. ` 


FACTS of the case appear from the judg- 
ment, 


Babu Karunamoy Bose, for the Appellants. 
— Section 68 of the Bengal Tenancy Act has 
no application to this case. The Collector who 
awarded costs to the respondent acted wholly 
withont jurisdiction in so doing. There is no- 
where in Regulation VIII of 1819 any pro- 
vision for the awarding of such costs or for 
the realisation. 


[Babu Ram Ohandra Majumdar, for the Re- 
spondent.—The application of the landlords 
under Regulation VIII of 1819 was dismissed, 
and the Collector, who heard the application, 
had certainly jurisdiction to award costs to 
the patnidar under section 14 of the Regula- 
tion. This has been the practice for the last 
50 years, | ` 


Section 68 (2) refers to a case where a 
suit is instituted for recovery of arrears of 
rent without reasonable or probable cause, t.e., 
where there is no just claim on the 
part of the landlord. In this case admitted- 
ly rent was due to the landlords and the 
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tender alleged to have been made was not 
a proper tender . made at a .proper time. 
The painidar might have deposited his rent 
in Court, if he had the real intention of pay- 
ing it before it fell into arrears. As soon 
as rent falls into arrears the landlord has 
every right to bring a suit for the recovery 
of the arrears. Section 38 of the Contract 
Ast shows what are the essentials for a pro- 
per tender. According to the contract of 
lease, the patnidar was bound to pay the rents 
. according to the instalments, and unless 
tender was made before the instalments fell 
due, such tender was not a good tender. 
Moreover, no damages were claimed by the 
tenant defendants in their written statement, 
and, therefore, the lower Courts were wrong 
in awarding damages to the defendants. 
Babu Ram Ohandra Mazumdar (with him 
Babu Upendra Narain Bagchi), for the Re- 
spondents.-— Before proceedings were taken 
before the Collector under Regulation VIII 
of 1819, my client offered the whole amount 
due. Butthe landlords did not accept the 
amount, The patnidars were unnecessarily 
harassed by the proseedings, and the Collee- 
tor had every power to award to them costs 
by way of compensation. The zemindar can- 
not claim the power of initiating proceedings 
“ before the Collector under Regulation VIIJ, 
withont having the risk of paying costs to 
the patnidars when such proceedings are 
found to have been instituted without reason- 
able cause, A Collector.determining a pro- 
” geeding taken by the zemindir for realisation 
of patni rent under the Regulation acts like 
a Civil Court; so he has jurisdiction to award 
costs. Refers to section 8, paragraph 2 of 
Regulation VIII of 1819, Regulation VIL 
of 1882, Act X of 1859 and Nilmoni Singh 
Deo v. Taranath Mukerjee (1). The lower 
Appellate Court has found that a proper 
tender was made‘before the institution of the 
proceedings before the Collector. 
finding is conclusive in second appeal. 
JUDGMENT. 
FLETCHER, J.— This is an appeal by the 
plaint:ffs against the judgment of the learned 
District Judge of Berhampore, dated the 19th 
August 1914, affirming the decision of the 
Munsif of the same place. The plaintiffs 


brought the suit to recover the rent in 

(1) 90. 295; 12 0. L. R. 861; 9 LA. 174 5 
Shome L. R. 130; 4 Sar. P, C, J. 392; 6 Ind. Jur, 547; 
4 Ind. Dec. (N. a.) 846, 
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arrear, they being the zemendars and the 
defendant being the patnidar under them. 
The plaintiffs put in before the Collector an 
application under Regulation VIII of 1819, 
for the purpose of realising the rent in 
arrears, They claimed a sum in excess of 
what was admitted by the defendant. The 
result was that the Collector having adjudi- 
cated under section 14 of the Regulation on 
this matter found the rent to be as stated by 
the defendant and awarded a sum of Rs. 32 
to the defendant as her costs in the proceed- 
ings before him. The plaintiffs did not 
accept this and brought the present suit for 
recovering the rent in arrears. The suit 
failed in both the lower Courts and the grounds 
on which it failed are these:—First of all the 
Courts found that a proper tender had been 
made by the defendant of the rent due before 
the proceedings were instituted and that, 
therefore, no interest ought to be awarded to 
the plaintiffs under section 68 (1) of the 
Bengal Tenancy Act. The second finding was 
that the defendant was entitled to set off the 
sum of Rs. 32 awarded to her as costs by the 
Collector and the third finding was that the 
defendant was entitled to get damages under 
te provisions of section 68 (2) of the Bengal 
Tenancy Act. At the hearing of the appeal 
before us, another point was made, namely, 
that there was a clear admission in the 
written statement that a sum of Ra. 75-8-6 
was das to the plaintiffs and that the Coarts 
ought not t> have gone behind that admission. 
Bat this last point is not raised in the 
grounds of appeal before us and anparently 
it was not raised in the grounds of appeal 
bofore the lower Appellate Court. It is too 
late now to consider this point, that was 
not made until the case was astually argued 
before us. 


Now, as to the firat point, namely, the dis- 
allowance of interest, the learned Judge was 
clearly entitled to disallow interest under 
section 68 (1) of the Bengal Tenancy Act, 
be having found that the defendant had 
made an offer of performance within the 
meaning of section 38 of the Indian Contract 
Act. Once he has made that finding, then 
the defendant is not responsible for the non- 
performance; that means that she is not liable 
to pay interest on the amount due. 

The second point was that the Collector 
had no jurisdiction under the provisions of 
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Regulation VIII of 1819 to award to the 
defendant any costs of the proceedings before 
him. Mr. Majumdar, who has conducted the 
appeal on behalf of the defendant-respondent, 
has given us an interesting historical state- 
ment as to the position of the Collector under 
that Act aud as to how he came to supersede 
the Civil Court as originally provided in the 

` Regulation. I think the case rested on a 
broader basis than that. The Collector had 
power to determine the actual rent and had 
a quasi-judicial capacity and, therefore, had 
jurisdiction to direct in what manner the 
costs of the proceedings before him ought to 
be borne. I think the learned Judge was 
right in coming to the conclusion that the 
costs before the Collector awarded in favour 
of the deferdant should be set off as against 
the amount sued for. 

The next point was as regards the claim 
under section 68 (2) of the Bengal Tenancy 
Act. The learned Judge has found that the 
anit’ was instituted without reasonable and 
probable cause and in that view, sub-section 
(2) of section 68 clearly gave the Court juris- 
diction to award damages under that section. 

Finally the learned Judge directed the 
plaintiffs to pay the costs of the suit. Ordi- 
narily, of course, a litigant who sueceeds on 
his claim, although he niay be deprived of his 
costs, cannot be ordered to pay them. But 
in a case that comes under section 38 of the 

‘ Indian Contract Act, the defendant is not 
responsible for non-performance and if he 
is not responsible for non-performance, 
if heis not awarded the costs of the suit, 
it may be said that he is made responsible 
for the non-performance of the contract. I 
think, therefore, that the Judge had juris- 
diction to direct that the plaintiff should pay 
to the defendant her costs in the suit 
although not twice over, as was apparently 
ordered by the Munsif, 
late Court, apparently the order for costs 
was not.made, twice over and the order, 
though “made in that form in the Court of 
first instance, may perhaps be varied by 
simply altering the decree of the Munsif 
from one dismissing the suit with costs to a 
simple dismissal of the suit without any 
order as to costs, the defendant having al- 
ready been given credit for the amount 
awarded to her by the Court for the costs of 
‘the suit, Subject to this slight alteration in 
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the decree of the Court of firat instance, the 
present appeal fails and must be disana 
with costs. 
NEWBOCLD, J.—I agree. 
Appeal dismissed, 
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Present:—-Mr. Justice Fletcher and 
Mr. Justice Richardson. 
RAHMATULLA SHEIKH—Derrenpint — 
APPELLANT 
veETSUE 
ISABUDDIN SARKAR AND otaers— 


PLAINTIFFS— RESPONDENTS. 

Landlord and tenant—Hjectment of under-raiyat on 
ewpiry of term of kabuliyat—-Stipulation for second 
setilement —Under-raiyat not expressing willingness to 
carry out stipulation, consequence of —Pleadings-— Time, 
whether of essence of contract, 

In a suit brought by the plaintiff, a razyat, to eject 
the defendant, an under-ratyat, on the expiry of 
the term of his kabuliyat which contained a condition 
to the effect that on the expiry of the term of the 
lease the tenant shall take a second settlement and 
unless he does so he shall have no interest in the land, 
the defendant pleaded that the kabuliyat was im. 
properly obtained from him bythe plaintiff and he 
was, therefore, not bound by the terms thereof, hut he 
did not say that he was willing to take afresh settle. 
ment nor did he express such willingness until after 
the close of the evidence and apparently when the 
case was being argued: 

Held, that the plaintiff was entitled to a decree 
for ejectment when it was found that the terms of the 
kabuliyat were binding upon the defendant and that 
the defendant was not entitled to plead an equitable 
defence against the plaintiff’s right to possess the 
land, as he never pleaded that he was ever ready and 
willing to take a second settlement and did not prove 
that he was ready and willing to perform his part 
of the contract. [p. 617, col. 2.] 

In a oase of this nature, tima is not of the 
ciel of the contract unless it is made so. [p. 617, 
col, 2, 


Appeal against the decree of the District 
Judge, Rangpur, dated the 6th May 1915, 
reversing that of the Officiating Munsif, 


Gaibanda, dated the 138th June 1914. 
FACTS of the case appear from ihe 
judgment. 


Babu Atul Chandra Gupta, forthe Appel- 
lant.—There is a condition in the kabuliyat 
which’ runs to the effect that, ‘on the 
expiry of the term of the lease, I shall takea 
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second settlement’. The defendant is entitled 
to a second settlement under the terms of 
the lease. When a tenant says: 'I shall 
take as fresh settlement,’ in a kabuliyat in 
this country it creates a bilateral contract. 
Time is not of the essence of the contract in 
the present case. No time has been stated 
in the lease. Refers to Moss v. Barton (1). 

This is the ordinary rule. Unless the defend- 
© ant makes adefanlt, he cannot be evicted. 
There is no evidenee whatsoever that tke 
defendant bas made any default in regard to 
the second settlement. Further, the defend- 
ant expressed his willingness to take a 
fresh settlement. And as time is not of the 
essence of the contrast here, the defendant 
bas a right to remain in possession on taking 
a fresh settlement. ~ 


Babu Bepin Behari Ghosh, for the Respond- 
ent.—The tenant did not seek for specific 
performance of the contract,- His lease ends 
under section 49 (b) of the Bengal Tenancy 
Act. He cannot resist an action in eject- 
ment by the landlord. Clause (b) of section 
49 covers the case of a written lease wilhout 
a term of years. Komarudd: vy. Sreenath 
Chowdhury (2). 


Babu Atul Ohandra Gupta replied. 
JUDGMENT, 


FLETCSER, J.— This is an appeal by the 
defendant from a decision of the learned 
Distriet Judge of Rangpur, dated the 6th 
May 1915, reversing the decision of the 
Officiating Munsif of Gaibanda. The suit 
was brought by the plaintiff, a raiyat, to 
eject the defendant, an under-razyat, whose 
term had expired. Against the plaintiffs 
claim, the defendant pleaded that the 
kabultyat which he had executed in favour of 
the landlord, the plaintiff, had been obtained 
from himimproperly and so he was not bound 
by the terms thereof, That point has been 
found against the defendant. The kabuliyai 
contained a condition to the following effect: 
“On the expiry of the term of the lease, I 
shall take a second settlement. Unless I do 
so, 1 shall have no interest in the land.” 
The defendant has not taken a fresh settle- 
ment and, according to his contract, he is to 


(1) (1866) 1 Eq. 474; 35 Beav. 197; 13 L. T. 623; 
55 E. R. S70; 147 R. R. 110. 
(2) 8 C. W, N, 136, 
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have no interest in the land. He never said 
that he was willing to take a fresh settlement 
and he never expressed his willingness until 
after the close of the evidence and apparently 
until the case was being argued. The defend- 
ant’s case was that he was not bound by the 
terms of the document at all; and the case 
whether he had always been ready and 
willing to perform his part of the contract 
by taking a fresh settlement was never 
tried. If that case had been in issue 
instead of the case as to whether the defend. 
ant was or was not bound by the terms of 
the agreement, the plaintiff might have 
produced evidence to show that the defendant 
far from being ready and willing to perform 
the contract was in default and had been in 
repeated defaults. Itis quite true, as Mr. 


` Gupta, who appears for the defendant-appel- 


lant, says, that in a case of thie nature, the 
time is not the essence of the contract unless 
itis made so. But notwithstanding that 
except the statement made before the learned 
Judge, there is nothing fo show that the 
defendant was ever ready and willing to 
perform his part of the contract; and, unless 
he was ready and willing to perform his 
part of the contract, the plaintiff wag entitled 
to ejecthim. Itis only when he proves that 
he was ready and willing that he would be 
able to plead an equitable defence against the 
plaintifi’s right to possess the land. In this 
case, if the defendant meant to rely upon 
this point, he ought to have set it upin his 
written statement and had a distinct issue 
raised on it instead of pleading a false case as 
it turns out to be that the kabultyat had been 
taken from him by improper means. Although 
the reasons given by the learned Jadge in his 
judgment express somewhat too broadly 
the daties of the defendant under the terms ` 
of the agreement. I am satisfied that this 
defendant never did setup in the suit until 
he was far too late, that he was willing to be 
bound by the obligation in the kabuliyat and 
that he had always been ready and willing 
to perform his part of the contract. That 
case cannot be properly decided wittont 
having the point raised in proper time and 
without having an issue properly framed on 
the point and évidence taken on both sides 
as to whether the defendant’s statement ig or 
is not true. I think, on the whole, that the 
result arrived at by the learned District 
Judge decreeing the plaintiff’s suit is eorrect, 
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The present appeal, therefore, fails and must 
be dismissed with costs. 
RICSARDSON, J.—I agres. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Civiu Appgau No. 1707 or 1914, 
May 8, 1917, 
Present:—-Mr, Justice Scott Smith and 
Mr. Justice Broadway. 
BISHEN SINGH AND OTHERS — PLAINTIPFS— 
APPELLANTS 
versus 


FEROZ CHAND AND OTHERS-— 


DEFENDANTS— RESPONDENTS. 

Punjab Pre-emption Act (IT of 1905), 8. 29—Delivery 
of possession by attornment of tenants and by pointing 
out land soid—Pre-emption, suit for—Limiiation. 

In a suit for pre-emption it appeared that the sale 
sought to be pre-empted was an oral one and had 
taken place some six months prior to 26th July 1907, 
and that possession was, in June 1907, delivered to the 
vendors by getting the tenants to attorn to the 
vendees and by pointing out on the spot each and 
every field which had been sold. The snit having been 
instituted on the Ist October 1909: 

Held, that the vendees came into physical posses- 
gion of the land sold in June 1907 within the 


meaning of section 29 of the Punjab Pre-emption - 


Act and that the suit having been instituted more 
than one year after that date was, therefore, time- 
barred. [p. 620, col. 1. ] 

Second appeal from the decree of the 
Divisional Judge, Rawalpindi, dated the 
bih May 1914, reversing that of the 
Subordinate Judge, Jhelum, dated the 10th 
February 1911, decreeing the claim in 
part. : 

The Hon'ble Mr. Muhammad Shafi, for 
the Appellants. 

The Hon’ble Pandit Sheo 
the Respondents. 


JUDGMENT.~-These are two appeals by 
rival pre-emptors against the decisions of 
the lower Appellate Court that their suits 
are barred by time. The sale sought to 
he pre-empted was an oral one of agricultural 
land and took place, ascording to the 
statement of Jawala Shab, in tbe mutation 
proceedings, some six months prior to 26th 
July 1967, which is the date of the salwarz’s 
report. The mutation was sanctioned on 
the 80th August 1909. Bishan Singh and 


` 


Narain, for 


OABHS. [1917 


others, plaintiffs-appallants in Appoil No. 
1707 brought their suit on the lst Ostober 
1909. Ishar Das and another, plaintiffs- 
appellants in Appeal No. 2235, brought 
their suit on the 19th of April 1910. 
The first Court held that the land sold 
did not admit of physical possession and 
that the starting point for limitation under 
section 29 of the Panjab Pre-emption Act 
of 1905 was the date of the mutation. It, 
therefore, held that both the suits were in 
time, and gave the pre-emptors decrees for 
the land in proportion to the respective 
amounts of land revenue paid by them. 
In appeal the Divisional Judge held that 
it was proved: that the vendees took pos- 
session of part of the land ‘sold in May 
and June 1907 and consequently that the 
limitation ran fram those months, and both 
the suits having been brought more than a 
year after June 1907 were barred by timo. 


Mr. Shafi, who appeared for the appel- 
lants in Appeal No. 1707, urged that the 
lower Appellate Court ought to have stated 
definitely on what pleas, and in what 
manner, the vendees had obtained posses- 
sion. He went on to argue that any pos- 
session which the vendeses had obtained 
was only constructive, and not physical 
posssssion within the meaning of section 
29 of the Pre-emption Act and that, there- 
fore, limitation ran from the date on which 
mutation was attested. In his judgment 
the Divisional Judge refers to Khasra Nos. 
2920, 3025 and 2189, in -regard to which 
he says it was argued before him that 
the vendees had taken possessionin June 
1907, but he has not clearly stated that 
these are the fields of which he finds that 
the vendees did actually take possession, 
though we think this was probably his 
intention. It was also argued before him 
that the vendees ejected certain tenants 
and replaced them by others in Rab of 
1964 corresponding with May 1907, and 
thereby took physical possession of those 
fields, He has not, however, come to any 
definite finding that the vendees obtained 
physical possession of those fields within 
the meaning of section 29 of the Act. 

In view of his somewhat indefinite find- 
ing we have examined the evidence as to 
tha taking of possession by the vendees.- 
The numbers of which Mr. Sheo Narain 
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argues the vendees took physical possession 
are Nos. 2920, 3025 and 2189. In regard 
to these the following is the evidence on 
the record. At page 37 of the paper-book 
in answer to question 5 of the interro- 
gatories Narain Das, Patwari, stated as 
follows: In the girdawari papers for Rabi 
Sambat 1964, the land is entered to be 
in possession of Sardar Hari Singh, ete. 
In the roznamcha the following remarks 
appear under date the 19th June 1907 :— 


‘At the request of Jawala Sahai, resident 
of Chakwal, I pointed out to him on the 
spot the fields whish are entered in the 
papera as belonging to the brother of Hari 
Singh, ete.” This witness was also examined 
in Court (see page 63 of the paper-book), 
where at line 27 he states: “the mutation 
entry is made on 26th July 1907. As per 
my diary for that date I went to point ont 
the fields on 19th June 1907.” Kirpa Ram 
witness, who is agentof Sardar Hari Singh 
vendor, stated (page 59, line 22, paper-book): 
“possession was delivered between 14th and 
30th of Bisakh (May 1907), the exact 
date not known. It was delivered on the 
spot by directing the tenants that the vendees 
shall take the produce for Rabi 1964. The 
patwart was called. He pointed out the 
fields. A small portion was uncultivated. 
It was pointed out on the spot.” At 
page 60, line 16, he says:— The fields were 
shown one by one on the spot.” It should 
be noted that Jawala Shah, to whom the 
fields were pointed out, is the fatber of 
the minor vendees. The three numbers 
mentioned above were admittedly uncultivated 
in June 1967. It appears then from this 
and other evidence that possession was 
delivered by getting the tenants to attorn 
to the vendees and by pointing out on the 
spot each and every field which had been 
sold. It is further in evidence.that Khasra 
Nos. 2920 was demarcated at the instance 
of Jawala Shah at the girdawari, i.e., 
October 1908, We need not, however, refer 
to this in detail because in our opinion 
the vendees obtained physical possession 
of part of the property sold in June 
1907. 

Mr. Shafi has referred to Batul Begam 
yv. Mansur Ali Khan (1), in which it was held 


(1) 20 A. 315; A. W, N, (1898) 61; 9 Ind. Dec. 
(N. 8.) 562, 
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that a share in an undivided zemindari 
mahal is not susceptible of “physical pos- 
session” in the sense of Article 10 of the 
Second Schedule to Act XV of 1577, and 
also that constructive possession, E. On by 
receipt of rent from tenants, is not “physical 
possession” within the meaning of the said 
Article. In this jadgment the view of Sir 
Robert Stuart, ©. J., expressed in Jageshar 
Singh v. Jawahir Singh (2), that physical 
possession did not include constructive pos- 
session was quoted with approval. Mr. 
Shafi also referred us to Batul Begam v. 
Mansur Ali Khan (8), in which their Lordships 
held that an undivided share in certain 
villages did not admit of physical possession 
and that that expression meant a personal 
and immediate possession Now in accord- 
ance with these rulings we must hold that 
the vendees’ possession through their tenants 
was not physical possession within the 
meaning of sestion 29 of the Punjab 
Pre-emption Act. We see no reason, how- 
ever, for holding that their possession of 
the uncaltivated Nos. 291C, 3025 and 
2189 was not physical possession. It was 
not constructive possession through an agent 
or tenant, but was the vendees’ own per- 
gonal possession. In this connection we 
would refer to Bahadur Chand v, Naina Mal 
(4), in whieh it was held that to obtain 
possession of waste land it is not necassary 
that the purchaser should step on to the 
land or get into corporal contact with it. 
All that is necessary is the physical posstbi- 
lity of the buyer dealing with the land 
exclusively as his own. See also Markhby’s 
Elements of Law, 6th edition, page 183, 
Article 356, where the following passage 
occurs :— 

“Ib is not necessary in order to obtain 
possession that the purchaser should step 
on io the land at all. If it ig near at 
hand, and the seller points it out to the 
buyer, and shows that the possession is 
vacant, and signifies his desire to hand it 
over tothe buyer, whilst the buyer signifies 
his desire fo receive it, enough has been 
done to transfer the possession. The 
physical possibility of the buyer dealing 

(2) 1 A.311; 1 Ind. Dec. (N. s.) 239. 

(8) 24 A. 17; 5 0. W. N. 888; 28 I. A. 248; 3 
Bom. L. R. 707; 8 Sar. P. C. J, 133 


(4) 25 Ind. Cas 36; l4 P. R. 1916; 231 P. L. R. 
1914; 133 P. W. R. 1914. . 
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with the thing exclusively as bis own, 
which is all that is necessary, exists whe- 
ther he thinks proper to use it by stepping 
on to the land or not.” 

Having regard to these authorities we 
are clearly of opinion that the vendees in 
June 1907 obtained personal and immediate 
possession of these three numbers of uneulti- 
vated land. This possession was certainly 
not constructive, and we see no reason for 
not holding that it was physical possession 
within the meaning of section 29 of the 
Punjab Pre-emption Act, Both the present 
suits are, therefore, clearly barred by time 
and we dismiss both the appeals with 
costs. 


A ppeal dismissed. 


MADRAS HIGH COURT. 

APPEAL Sait No. 260 or 1915. 
January 26, 1917, 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
RAMASAMI NADAN AND OTHERS = 
PLAINTIPFS— A FPELLANTS 
VErSUS 
SUBRAMANITA NADAN AND orgers— 
DEFENDANTS— RESPONDENTS, 

Court Fees Act (VII of 1870), s. 7, cl. 4 (c)—Suit to 
declare deed not binding on person not party to it— 
Valuation—Court-fee, 

The plaintiff in a suit to declare that a deed is not 
binding ona person not a party toitand for con- 
sequential relief is entitled to value the reliefs as he 
likes ard pay the Court-fee on such valuation, 

Sach a suit, is not in substance, a suit to obtain 
the cancellation of the deed. 

Malikka Meladathil v, Kunji Achammal, 5 Ind, Oas. 
927;7 M. L. T. 177; 20 M. L. J. 791; ChingachamVitil 
Sankaran Nair v, Chingacham Vitil Gopala Menon, 30 
M. 18;1 M. L T. 412; Samiya Mavali v. Minammal, 
23 M. 499; 19M. L. J. 240; 8 Ind Deg. (N. 5.) 144, 
distinguished, 

Appeal against the order of the Court 
of the Subordinate Judge, Tinnevelly, dated 
24th April 1915, in Original Sait No. 48 
of 1914. 

Dr, 5. Swaminadhan, Messrs. A. Chidam- 
baram and K. P. Ramakrishna Aiyar, for the 
Appellants. 

Mr. S. Ramaswami Aiyar, for the Respond- 
ents, 
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JUDGMENT.—The plaint contains two 
principal prayers, firstly, that certain sales in 
favour of the defendants Nos, 2 to 18 made 
by the Official Receiver, Gopala Aiyar, be 
declared to be not valid in law, and secondly, 
that fresh Receiver be appointed and the 
properties made over to him. On the first 
prayer, the plaintiffs have paid Rs. 10 that 
is for the declaratory relief valuing the suit 
for purposes of jurisdiction at Rs. 38,000; 
and the 2nd prayer they valued at Rs. 100, 
and have paid thereon an ad 1alorem fee of 
Rs. 7-8-0. The Subordinate Judge is of 
opinion that they onght to have paid ad 
valorem fee on Rs. 38,000. He relies upon 
certain rulings of this Court in support of 
that view. We do not think that those 
rulings really lay down any such proposition. 
The case in Malikka Meladathil v. Kunji 
Achammal (1) which follows the case 
in Chingacham Yitil Sankaran Nair v. Ohinga- 
cham Vitil Gopala Menon (2) and also the 
case in Samiya Marvali v. Yinammal (3) were 
all cases in which the plaintiff was a 
party to the deed which he wanted to have 
declared invalid on the ground of fraud 
or on’ similar allegations. But in this case 
the plaintiffs were no parties to the sales 
and they seek to have a declaration to the 
effect that the sales were brought about 
by the fraud of the Official Receiver and 
consequently not valid and binding upon 
them. As pointed ont in a somewhat 
similar case in Unni v. Kunchi Amma 
(4), tbe claim for the cancellation of 
the deeds of sales was not a necessary 
part of the reliefs which the plaintiffs 
were seeking and, therefore, it was not right 
to say that the suit was in substance a 
suit to obtain the cancellation of the deed. 
Granting that it was so, the plaintiffs were 
entitled to value the relief as they liked and 
pay the feeon such valuation. Even if the 
second prayer may be taken to amount to 
consequential relief, that would not, in our 
opinion, make any difference; because under 
section 7, clause 4, sub clause (c), the plaintiffs 
are reliable to pay Court-fee on their own 
valuation. It is contended by the learned 


(1) 5 Ind. Cas. 927; 7 M. ~ r 177; 20 M. L. J. 791. 
(2) 30 M. 18; 1 M. L. T. 4 
sa 28 M. 490; 10 M. L. J. oe 8 Ind. Dec. (N. s.) 


WA 14 M. 26; 5 Ind. Dec. (x. 8.) 19, 
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Vakil for the respondents that as a matter 
of fact the valnation for the purposes 
of  Conrt-fee must be taken to he 
Rs. 38,080 which was the valuation in the 
plaint for the purposes of jurisdiction. But 
he overlooks the fact that the consequential 
relief on which alone the fee was- to be 
paid at the ad valorem rate has been 
valued at Rs. 100 which the plaintiffs were 
entitled todo and they have paid Court 
fee on that. We do not think, therefore, 
that the order of the Sub-Judge is right. 
It will be set aside and the case will be 
remitted to him for disposal according to law. 
Costs willabide the result. 
Appeal allowed; Case sent back. 


VRP. 


ALLAHABAD HIGH COURT. 
First Civit APPEAL FROM ORDER No, 42 OF 
1915. 

October 17, 1916. 

Present:— Mr. Justice Walsh and 
Mr. Justice Stuart. 
HANSRAJ—P taint: rr—APPELLANT 
versus 
BIJAI RAM SINGH— Derenpast—~ 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 105 (2)— 
Decision on interlocutory matter, failure to appeal 
against, effect of—Appeal—Point going to root of suit 
not argued, effect of. 

Apart altogether from the doctrine of res judicata, 
a decision in a suit given on an interlocutory matter, 
whether appealable or not, if not appealed 
from is binding upon the parties in every proceeding 
in that suit. [p. 622, col. 2.] 

Ram Kirpal v. Rup Kuari, 6 A. 269; 11 I. A. 37; 4 
Sar. P. O. J. 489; 3 Ind. Dec. (xN. s.) 718 (P.O), 
followed. 

Where in an appeal which comes before an Appel- 
late Court and is heard upon the merits a point 
which goes tothe root of the suitis not argued it 
` must be taken to be abandoned. [p. 622, col. 1.] 


First appeal from an order of the Sub- 
ordinate Judge, Agra, dated the 4th Decem- 
ber 1914, 

Messrs. Benode Behari and Baleshwort 
Prasad, for the Appellant. 

Mr. U 8S. Bajpai, for the Respondent. 


JUDGMENT.—In this case if is not 


necessary for us to decide the question as to 


whether this suit was cognisable in the 
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district of Agra or not. That is a point on 
which there appears to be a considerable 
difference of opinion, so recently as 1914 
and 1915 in this Court, and one day no doubt 
it will be necessary to set the question finally 
at rest, but, in our opinion, this appeal must 
be-allowed upon another ground. The suit 
is brought to set aside a decree which it is 
alleged that the defendant fraudulently ob- 
tained ex parte against the plaintiff in the 
Court of Howrah in Bengal and which he has 
endeavoured to enforce by execution against 
the plaintiff in the district where the plaint» 
iff resides and has property. The snit has 
had a somewhat varied career. Ib was ori- 
givally heard in May 1912 upon a prelimi- 
nary point when the Munsif decided that he 
had jurisdiction to determine the suit. That 
fact is not unimportant because it is perfectly 
clear that the point was present to the mind 
of those who were advising the defendant 
in the Court of First Instance from the very 
exception of the suit itself, and not only that 
but it was present to their mind as a preli- 
minary objection to the whole suit. It was 
determined by the Munsif in favour of the 
plaintiff and some months afterwards, namely, 
in Jannary 1918, the plaintiff obtained a 
decree upon the merits in the same Court from 
another Munsif. From that decree an appeal 
was brought to the District Judge and deter- 
mined by Mr. Lyle on the 17th of June 1913 
By the decree passed on that occasion for a 
reason which it is not necessary to mention, 
the District Judge remanded the case for 
retrial in the Munsif’s Court. It will be 
nesessary in a moment to refer again to that 
judgment, but for the present it is only 
necessary to observe that that order of 
remand was open to an appeal and no appeal 
was brought from it. The suit, therefore, 
returned once more to be dealt with by the 
Munsif and it was determined for the second 
time upon the merits on the lst of March 
1914. In December 1914 a further appeal 
was brought which unfortunately came before 
a different District Judge in the same Court 
at Agra and he held, basing himself upon the 
authority reported as Dau Diyal v. Munna Lal 
(1) that theoriginal Court, the Munsif’s Court, 
had no jurisdiction to try the suit at all, and, 
he, therefore, returned the plaint once more 
directing if to be presented to the proper 


(1) 24 Ind, Cas, 978; 36 A. 564,12 A. L, L. 055, * 
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Court. Against that order the present appeal 
is brought. Now the one question about 
which there has been substantial argument, 
is whether or not the first order of the first 
District Judge, namely, the 17th of June 
1913, dealt with the question of jurisdiction. 
It is difficult to see howa Judge, where in the 
proceedings inthe Court below there, has 
been a serious controversy as to the juris- 
diction of the Court to entertain the suit at 
all, could remand the suit to be retried by 
tbat Court without holding that that Court 
had jurisdiction to try it. But in this parti- 
cular case pursuing the course which they 
had originally taken in the Munsif’s Court, 
the defendant’s advisers when they appealed 
for the first time, put in the forefront of 
their attack a ground of appeal that the suit 
was not cognizable at all by the Munsif’s 
Court at Fatehgarh. Mr. Uma Shankar 
Bajpai has argued with his usual ability, 
that that point has not been decided by the 
District Judge and in a sense that is, 
true. He does not expressly refer to it 
nor give any reasons for refusing to 
give any effect tothe ground of appeal raised, 
buf it seems to us that one or two 
consequences must follow where an appeal 


comes before an Appellate Court and is 
point, 


heard upon the merits. If this 
which went to the root of the suit, was 
not argued, it must have been abandoned’ 
and, therefore, it is equivalent to a 
decision against the appellant. On 
the other hand if the point was argued, 
even though the Judge himself does not 
give any reasons for ‘dismissing it in ‘his 


7 


judgment, the mere fact that he held 
that the suit owas properly valued 
and cognizable by the Munsif’s Court, 


involved a holding by him that the Munsif 
had jurisdiction to try if. In the face of 
a ground raised in that way in the notice 
of appeal, it would be an idle thing for 
any Judgeto send back the suit and put 
the parties to the expense of a second trial 
upou the merits unless he was satisfied 
that the Court below to which he was 
sending the case, had no jurisdiction to 
try it In our view the judgment of the 
17th of June 1918 was a decision against 
the appellant, the present respondent, that 
the Munsif’s Court had jurisdiction to 
try the suit. It seems to us that that 
is fatal to the present respondent’s posi- 


INDIAN OASES, 


[1917 


tion upon two grounds. In a case re“ 
ported as Ram Kirpal v. Rup Kuari (2), 
the Privy Council desided that apart 
altogether from what is now section of 
the Civil Procedure Code, or what is 
known as res judicata, a decision whether 
appealable or not, if not appealed from 
in a suit given onan interlocutory matter, is 
binding upon the parties in every proceeding 
in that suit. To quote from the judgment of 
Sir Barnes Peacock “If an appeal did not lie 
the judgment was final. If the appeal did 
lie and none was preferred, the judgment 
was equally final and binding upon the 
parties and those claiming under them.” 
Applying the principle of that case it 
is quite clear that the judgment of Mr. 
Lyle is final and binding on the present 
respondents, that there was jurisdiction in 
the Munsif’s Court to try the suit. It 
seems to us further that there is an- 
other ground, namely, sub-section (2). of 
section 105 which stands in the way of 
the respondents in this Court. That sub- 
section runs as follows: ‘Notwithstanding 
anything contained ‘in sub-section (1), 
where any party aggrieved by an order 
of remand made after the commenee- 
ment of this Code from which an appeal 
lies does not appeal therefrom, he shall 
thereafter: be precluded from disputing its 
correctness.” Now two things are quite 
clear that if there was no jurisdiction for 
the Mansif to try the suit at all, the 
present respondent was the person aggriev- 
ed by the order of remand. Further by 
now asserting that there was no jurisdic- 
tion, he is clearly attempting to dispute 
its correctness. It is quite true that on 
one ground at any rate, which was decid- 
ed in his favour, the case was sent back 
for re-trial and to that extent he is not 
disputing and is not likely ever to dispute 
the correctness of the order of remand. 
But that is only a partial statement of 
the position. By asserting that the Court 
below was without jurisdiction altogether, 
he is clearly challenging or disputing the 
correctness of the decision of a Court which 
ordered that Court to try it. It seems to us that 
the case comes within the mischief of sub- 
section (2) of section 105, and on that account 


(2) 6 A. 269; 11 I. A. 37; 4 Sar, P, C. J. 489; 3 Ind. 
Dec. (N. s.) 718 (P.C.). 
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be is prevented now from questioning the gor- 
rectness of the decision of Mr. Lyle. 
The result is.that this appeal must be 
allowed and the order ofthe District Judge 
directing the plaint to be returned to the 
other Court, must be reversed and 
restored to the file to be heard on the 
merits in the ordinary course. 

Appeal allowed. 


$ 


CALCUTTA HIGH COURT. 

APPEAL FROM ORDER No. 64 or 1917. 
March 23, 1917. 
Present:—Mr, Justice Fletcher and 
Mr. Justice Smither 
DOOLY CHAND—Jupament- DEBTOR— 
APPELLANT 
VETSUS 

Maharaja Sik RAMESWAR SINGH 

BAH ADUR—DECREE-HOLDER— 


RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 48, 76 
(1)—Mortgage—Agreemeni to keep mortgaged premises 
insured, failure to perform--Insurance effected by 
Receiver in mortgage suit—Money received under 
insurance policy, applicability of. 

A mortgage-deed provided that during the con- 
tinuance of the security the mortgagor should insure 
and keep insured the mortgaged premises, and that 
if he failed to do so, it would be lawful for the mort- 
gagee to make payments necessary for the purpose 
and that such payments would be a charge upon the 
mortgaged premises. ‘The mortgage-deed also pro- 
vided that all sums of money received under and by 
virtue of any such insurance should be applied by 
the mortgagee, if so required by the mortgagor, in 
or towards substantially re-building, re-instating or 
re-pairing the said premises, Neither the mortgagor 
nor the mortgagee insured the property, but the 
Receiver, appointed in the suit on the mortgage, 
under the Court’s direction kept the property insured 
against any loss or damage by fire, for the benefit of 
all the parties to the suit. Before the property was 
brought to sale in execution of the mortgage decree 
it was destroyed by fire, whereupon the Receiver 
obtained under the policy of insurance a large sum 
of money: 


Seth 


Heid, (1) thatthe money received by the Receiver 
was not governed by the terms of the mortgage-deed, 
inasmuch as the insurance was kept on foot by the 
Court through-the Receiver asa matter of protection 
for the benefit of al] persons who were parties to the 
mortgage suit, and not by the mortgagor or the 
mortgagee in accordance with their contract in the 
mortgage-deed; [p. 625, col. 1.] 

(2) that the Court had ample discretion in directing 
in what manner the money so received, should be 
laid out, and thatthe mortgagor could notclaim that 
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it should be laid ontin restoring the premises that 
had psen destroyed or damaged] by fire. [p, 626, 
col, 1. : 


Appeal against the order of the Sub- 
ordinate Judge, 2nd Court, 24-Pergannas, 
dated the 24th February 1917. 

FAOTS of the case appear from the judg- 
ment, 

Mr. B. Chuckerberty (with him Babu Shzb 
Chunder Palit and Noni Lal De), for the Appel- 
Jant.—Under the covenant in the mortgage- 
bond the mortgagor is entitled to insist on 
the re-building of the house burnt down by 
accidental fire with the money realized from 
the Insurance Company. The mortgagee 
can not successfully resist this right of the 
mortgagor because the contrast in the bond 
clearly says that in case the mortgaged pre- 
mises be burnt down by accidental fire the 
house is to be re-built with the money that 
would be realized from the Insurance Com- 
pany, if the mortgagor so requires. 1 submit 
that but for that covenant in the mortgage- 
bond the mortgagee could have claimed that 
money. When there isa clear provision in 
the bond for the way in which the money is 
to be used the mortgagee is not entitled to 
claim that money. See section 49, Transfer 
of Property Act. 

Mr. B, O. Mitter (with him Babu Ambica 
Pada Chowdhury), for the Respondent. After 
the final decree for mortgage was passed the 
covenant in the mortgage-bond passed from 
the domain of contract to that of the 
judgment passed in that suit. The eonten- 
tion of my learned friend that the mortgagee 
decree-holder is bound by the covenant in 
the mortgage bond, that he is bound to 
apply any money received from the Insurance 
Company in re-constructing the mortgaged 
premises has no substance, because after the 
final decree for mortgage was passed the 
contract now sought to be enforced was at an 
end, and the rights of the parties are to be 
governed by the terms of the final decree. 
Moreover, the mortgaged property is now 
in the hands of the Receiver, who isan officer 
of the Court, and the mortgagor cannot 
insist on the re building of the house by the 
Court. I rely on Sundar Koer v. Rat Sham 
Krishen (1), Garden vy. Ingram (2). 


(1)34 0. 150 at p. 161; 4 A. L. J. 109; 5 0. L. J. 166: 
9 Bom. L. R, 804: 11 O. W. N. 249; 17 M. D, J. 43. 4 
M. L. T. 75; 34 I. A. 9 (P. 0.). > 

(2) (1852) 23 L. J. Ch. 478; 98 R. R., 452, i 
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Mr. B, Chuckerberty in reply.—There is a 
contract for the re-building of the house with 
the money due from the Insurance Company, 
and that contract is not merged in the decree. 
The sontract remains good and enforceable 
even after the passing of tha decree, and | 
am entitled to take advantage of the clause in 
the contract. I would also refer to section 
76, clause (f), of the Transfer of Property 
Act. 

[¥uercusr, J.—That section cannot apply 
because the mortgagee has not been put in 
possession of the property. | 

But the Receiver isin possession of the 
property on behalf of and for the benefit of 
the mortgagee. Under the circumstances 
when the mortgagee has been sufficiently 
secured your Lordships should exercise your 
own discretion in my favonr. 

JUDGMENT. 

FLETOHER, J.—This is an appeal by a 
judgment-debtor against an order of the 
learned Subordinate Judge of the second 
Court at Alipore, dated the 24th February 
1917. The appeal arises under the follow- 
ing circumstances. By’ an indenture of 
mortgage made in the month of July 1911 
between the judgment-debtor of the one part 
and the decree-holder of the other part, the 
judgment-debtor mortgaged to the decree- 
holder a certain Jute Press together with 
the machineries and fixtures to secure a 
sum of vy lakhs of rupees with interest. In 
the said indenture was contained a covenant 
by the mortgagor that he would at all times 
during the continuance of the security insure 
and keep insured to the full value thereof 
and for not less than Rs. 3,830,000 the mort- 
gaged premises from loss or damage by 
fire in the name of the mortgagor in some 
office to be approved of by the mortgagee 
and that he would assign, endorse and deliver 
to the mortgagee the policy for such insurance 
and the. receipt for every such. payment 
within seven days after payment and that, 
in default, it would be lawful for the mort- 
gagee to make those payments and such 
payments when made by the mortgagee would 
be a ckarge upon the mortgaged premises. 
The mortgage-deed also contained an agree- 
ment on the following terms: “Itis bereby 
agreed and declared that allsums of money 
received under and by virtue of any such 
insurance asaforesaid shall be applied by 
ihe mortgagee, if so required by the mort- 
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gagor in or towards substantially and to the 
satisfaction of the mortgages re-building 
re instating or re-pairing the said premises so 
to be insured as aforesaid.” Eventually, the 
mortgagee brouglifé a suit upon the mortgage. 
On the 14th January 1914, a Receiver was 
appointed by the Court in the mortgage suit. 
A. preliminary decree was then passed on the 
6th April 1914 andthe decree absolute was 
made on the 23rd November 1914. On the 
18th January 1915,an order was made by 
the Court that the property should be 
brought to sale for the satisfaction of the 
amount found due onthe mortgage security. 
Then, on the 19th December 1416, there 
occurred a fire and the Receiver received from 
the Insurance Company in which the premises 
were insured from loss or damage by fire the 
sum of Rs. 86,000 and odd. The mortgagor 
then applied to the Court that the money so 
received by the Receiver should be laid out in 
restoring the premises that had been destroyed 
or damaged by fire. The learned Judge refused 
that application. Against that order, the 
judgment-debtor has appealed to this Court. 
Two questions have been raised in this 
appeal. first of all, that the manner in 
which the money received by the Receiver 
from the Insurance Company was to be 
applied being provided for by the mortgage 
deed and the parties having regulated their 
rights by contract, the contract must be 
given effect to by the Court and secondly, 
that ifthatbe not so, the Judge did not 
exercise a wise discretion in declining to order 
the money received by the Receiver to be laid 
out inrestoring the premises that had been 
damaged by fire. The first point is “Is 
that money in the hands of the Receiver. 
governed by the terms of the mortgage 
deed.” In my opinion, it is not; and I state 
shortly why. Hirst of all, the mortgage-deed 
applies, as it states in its terms, toa policy 
which is kept on fdot by the mortgagor, 
although the mortgagee had the option of 
making the payments if he thought fit. In 
this case, the premiams that were paid on the 
policy were not paid. by the mortgagor and 
the mortgagee had never thought fit to make 
these puyments. It is only with reference to 
the money received under and by virtue of 
any such insurance as aforesaid” that the 
mortgagor has the right under the terms of 
the deed, to direct as to whether the money. 
shall be laid onb in restoring the premises. 


Vol. KL) 
SUBA MAHTON V. MUNSHI MAHTON, š 


destroyed by fire. As I have already pointed 
out “any such insurance as aforesaid” means 
an insurance effected in accordance with the 
terms of the mortgage-deed. The parties 
did not provide for what would happen in 
a case where the property having come in the 
custody of the Court, the offcer of the Court 
under the direction of the Judge had kept 
the property insured against any loss or 
damage‘by fire for the benefit of all the 
_ parties to the suit. In my opinion, this case is 
not governed by the terms of the mortgage- 
deed. The insurance was kepton foot by the 
Judge as a matter of protection for all per- 
sons who were parties tothe sait., It may 
be that there are other parties besides the 
mortgagor and the mortgagee A subsequent 
mortgagee may be called a party for whose 
benefit also the Court took the precaution of 
insuring the premises. If that is so, then 
the money haying been in the custody of the 
Court and it having arisen by the payments 
made by an officerof the Court, the Court 
had ample diseretionin directing in what 
manner the money so received should be laid 
out. The question, therefore, is “Has the 
Court exercised its discretion rightly and for 
the benefit of all the parties to the suit.” 
The judgment debtor’s case is that the 
premises should be re-built. As far as I can 
See, there was no evidence before the 
learned Judge showing that the premises 
could be restored to their former state for 
the sum received from ‘the Insurance Com- 
pany. Inthe absence of that evidence it 
would be impossible for the learned Judge 
to come to the conclusion thal these premises 
could be restored as they existed before the 
fire. The costs of building materials and 
the other matters connected with the re- build. 
ing may have and probably have substantially 
gone up within the last few years, Also the 
Judge had fo consider whether ik was con- 
venient for the Court to superintend and 
undertake the re-erection of a large building 
asa Jute Press. What the nature of the 
building was I do not know. But having 
regard to the amount for which 16 was mort- 
gaged apparently it wasa building of con- 
sidérablé size and the amount ofthe damage 
done by the fre must have been considerable 
because the money ‘received by the Receiver 
amounted to the sum of Rs, 86,000 and odd, 
In that view, 1 think the learned Judge 
having come tothe conclusion that it would 
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not be convenient to have these buildings 
restored, no grounds have been shown to us 
on which we can say thatthe learned Judge 
improperly exercised his discretion, The 
learned Judge clearly, in my opinion, hada 
discretion to decide in what manner the 
money received by the Receiver ought to be 
applied, and he came to the conclusion that 
the most convenient and the best sourse for 
the application of the monsy would ba to 
allow the mortgagee to receive it in part 
satisfaction of his mortgage money rather 
than to direct the Receiver to undertake the 
re-constraction of the building. In the 
result, I see no reason to differ from the 
soneluaion arrived at by the learned 
Subordinate Judge of the Court below. The 
present appeal, therefore, fails and must be 
dismissed with costs, five gold mohurs. 
SMITHER, J.—TI agree, 
Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL eros APPELLATE Dacaes No, 731 
oF 1916. 

May 10, 1917. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 

SUBA MAHTON—- APPELLANT 
Versus 
MUNSHI MAHTON AND OTHERS —- 


RESPONDENTS, 

Hindu Law — Joint family — Minor — Guardian, 
natural —Father’s brothers wife—Alignation—Legal 
necessity—Performance of gaya saradh of uncte, 

A Hindu minor’s aunt (father’s brother’s wife) is 
not his natural guardian. [ p. 626, cols. 1 & 2.] 

The expenses of the performance of gaya sradh 
of a Hindu minor’s uncle, not being beneficial to 
the minor, do not constitute any legal necessity, and 
the minor is not bound to defray tho same. [p. 626, 
col, 2. ] 

Appeal from a desision of the Sabord- 
inate Judge, Muzaffarpur, dated the 17th 


March 1916. 

Mr. Parmeshwar Dyal, for the Appellant. 

Mr. Lal Mohan Ganguli, for the Rəspond- 
ents. 

JUDGMENT. 

SHARFUDDIN, J.—The plaintiff is the appel- 
lant, His suit was for confirmation of 
possession or in the alternative to recover 
possession of the suit land. 
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The facts of the case are that there 
was one Nathu Mahton who had two sons, 
namely, Lallu Mahton and Jagat Bihari 
Mabton. Lally had a son named Munshi 
Mahton. Lally died, and Jagat Bihari also 
died leaving his widow Musammat Dako 
Koer. 

The principal defendant in the case is 
Munshi. Musammat Dako is also one of 
the defendants. 

The claim of the plaintiff is based on 
a deed of sale executed by Musammat 
Dako. It appears that Nathu Mahton was 
the head of the joint family. Lallu and 
Jagat Behari were joint. So after Lallu 
and Jagat Behari’s deaths the estate accord- 
ing to the law fell into the hands of Munshi 
Mahton. This Munshi Mahton, however, is 
@ minor. Musammat Dako his aunt execut- 
ed a document for sale of the minor’s pro- 
perty, The defendant No. 1 defended the 
suit through his guardian one Farhat Husain 
a Pleader appointed by the Court as his 
guardian ad item. He contested the suit 
on the ground that Musammat Dako had 
no business to sell the property inasmuch 
as the sale proceeds never benefited the 
minor. It appears from the contents of the 
deed of sale that the property was sold to 
pay off a certain debt incurred for the 
performance of gaya sradh'of Jagat’ Behari. 

The Munsif dismissed the suit. On this 
there was an appeal by the plaintiff to the 
lower Appellate Court and the appeal thus 
preferred was dismissed by that Court, upon 
which, the present appeal has been preferred 
to this Court. 


The first question for determination is 
whether Musammat Dako was tbe legal 
guardian of the minor and whether the sale 
proceeds by the sale of the property were 
in any way used for the benefit of the minor. 
Under the Hindu Law as discussed by Mayne 
in section 211 of his book the father is the 
guardian and next to him the mother and 
in default of her, a paternal kinsman who 
has preference over the maternal kinsman. 
Musammat Dako is not the mother of the 
minor. She is only an aunt having married 
the uncle of the infant. She is, therefore, 
not a natural guardian of the minor. That 
being so, the sale effected by her of the 
property which really belongs to the minor 
could not be an effestive sale. 


Then comes the question as to whether 
the sale proceeds were used for the benefit 
of the minor. The plaintiff's case is that 
the money was really obtained for payment 
of a previous debt incurred for the perform- 
ance of the gaya sradh of Jagat Behari, 
The question is whether the performance 
of this gaya sradh was at all beneficial to the 
minor. I do not see how the said sradh 
could at all be considered beneficial to the 
minor either in this life or in the life to come. 
This being my view of the question involved 
I am of opinion that the judgments of the 
two Courts below are correct and cannot be 
assailed. For these reasons the appeal is 
dismissed with costs. 

Rom, J.—I agree. The father’s brother’s 
wife cannot possibly be the natural guardian. 
For in all disputes as to whether the family 
is joint or not her interests are directly 
antagonistic to those of the minor. I also 
agree that the only ceremonies that need be 
performed out of the property of a deceased 
uncle are the monthly, six-monthly and 
annual obsequies as laid down by Thomas 
Strange in Volume I, Chapter VIII 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
Ropes Nist No, 957 or 1916, y 
April 3, 1917. 
Present:—Justice Sir John Woodroffe, Kr, ; 
and Mr. Justice Cuming. 
KALI DAS MULLICK—Puaitiry— 
PETITIONER 
Versus 
Tus EAST INDIAN RAILWAY Co, sy 
THEIR AGENT or CALCUTTA— 

DEFENDANT— OPPOSITE Parry. 

Contract Act (IX of 1872), 8. 23—Railway Company, 
liability of, to compensate consignor— Risk note exonerat- 
ing Company from liability except for loss of complete 
package, whether contrary to public policy“ Package,” 
meaning of. 

The form of risk-note under which a Railway Com.. 
pany is exonerated from liability to compensate a 
consignor, except for the loss of a complete package, ` 
is not contrary to public policy. [p. 627, col. 1.] 

The word “package” in a risk-note means both that 
which is packed, and that in which it is packed, 4. e., 
its covering or receptacle. [p. 627, col. 1.] 

Rule against an order of the Sub-Judge, 
third Court, Hooghly, exercising the powers 
of a Court of Small Causes, 
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Dr, Jadunath Kanjilal, (with him Babu 
Jogendra Komar Dey), for the Petitioner. 

_ Babus Mohendra Nath Roy and Ambika Pada 
Ohowdhury, for the Opposite Party. 

JUDGMENT.—The Judge finds that there 
was theft of some ghee by the servants of the 
Railway Company, but that the case is 
covered by the risk-note as there was no loss 
of any complete package. 

Tt does prima facie seem to be hard that 
the Railway Company can avoid responsibility 
in such a case by producing the empty tins. 
But this has been so held already by this 


Court, and the word “package” seems to- 


mean both that which is packed and that in 
which it is packed, its covering or receptacle. 

Then it is said that if that be so the risk- 
note in this respect is contrary to public 
policy. The previous cases, however, decided 
this point to the contrary and nonetheless 
so because the risk-note which was discussed 
in those cases is not now in forse, for, the 
risk-note now in use is not so wide as the risk- 
note before the 9th March 1907. If the 
former risk-note was held not to be against 
public policy, a fortiori, the present risk-note 
is not. Moreover, in the sase of the 
William Dring v. Shiv Prosad Bhakat 
(1) in which the. risk-note was exactly 
in the same form as that now befcre us, the 
learned Judges say this: “It was suggested 
by the learned Pleader that the contract 
embodied in the risk-note was contrary to 
public policy. This question has also been 
considered in more than one case and decided 
in favour of the Railway Company. .It may 
be pointed ont that the risk-note in its 
present form is not so wide as it previously 
was.” The contention as regards notice also 
fails. We think that the Rule fails. 

The Rule is, therefore, discharged. 

We make no order as to costs, 


Rule discharged. 
(1) 18 Ind, Cas, 216; 17 C. W. N. 529. 
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MADRAS HIGH COURT. 
Apprats Nos. 317 anp 318 or 1913. 
December 15, 1916. 

Present; —Sir John Wallis, Kt., Chief Justice, 
and Mr, Justise Napier. 

In A. No. 317 
KAILASAM PILLAI-—Puaintire No. 2— 
APPELLANT 
VETSUE 
NATARAJA TAMBIRAN AND OTHERS— 
DEFENDANTS AND PLAINTIFE No. 1— 
RESPONDENTS 
In A. No. 318 
SUPPLAH GURUKKAL—P.arntis#No, 3 
om APPELLANT 
VETEUS 
NATARAJA TAMBIRAN AND OTHERS— 
DEFENDANTS AND PLAINTIFE No. 2— 


RESPONDENTS. 

Hindu Law—Religious office, appointment to—- 
Appointment by compromise, effect of-—Compromise of 
doubtful claims, applicability of principles of, to 
appointment of successor by head of religious institu- 
tion—-Family settlement—Mutt, head of, «whether 
trustee—Mutadhipathi, powers of—Laches in conteste 
ing validity of appointment, effect of —Chinnapatam, 
nature and duties ot-—Limitation Act' (IX of 1908), Sch. 
I, Art, 120. , 


The head of a mutt does not standin relation to 
the mutt properties in the position of a trustee in the 
absence of evidence to the contrary, and no suit lies 
toremove him from office under section 92, Civil 
Procedure Code. [p. 638, col. 2.] 


Ram Parkash Das v, Anand Das, 38 Ind. Cas, 588; 
43 C. 707; 20 C. W. N. 802; 14 A. L. J. 621; (1916) 1 
M. W. N. 406; 31 M. L. J. 1; I8 Bom. L. R. 490; 81. 
W. 556; 24 0. L. J. 116; 20 M. L.T. 267; 48 I. A. 73 
(P. 0.), considered. 


The appointment by the head of a religious institu» 
tion of his successor-in-office in accordance with the 
usage of the institution is invalid if made as the 
result of a compromise, whereby the appointor either 
averts a danger or secures an advantage to himself, 
[p. 637, col. 2.] 

The Chinnapatam is an office inferior in sanctity 
to that of the Pandarasannadhi or head of a Mutt 
and the position of the Chinnapatam is analogous to 
that ofan ordinary reversioner with a mere spes 
successionis dependent on his surviving the Pandara. 
ST N who appoints him, [p. 632, col, 1; p. 637, 
col. 2, 

The cause of action for a suit toremovea person 
from the office of Pandarasannadhi arises from the 
date of the vesting of the said office in him on the 
application of Article 120 of the Limitation Act, and 


. not from the date when he was appointed to the 


Chinnapatam office. [p. 687, col. 2.] 

During the progress of litigation between T. and N. 
in which the latter questioned the appointment of 
T. as Pandarasannadhi under an alleged forged Will? 
T, entered into compromise with N, whereby, ih 
gonsideration of N, abandoning the contest and 


6 
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refraining from putting T, to proof of the Will, 
T. appointed N. 40 succeed him to the office of 
Pandarasanpadhi on lis death, and immediately 
appointed him Chinnapatam, giving him large 
properties of the mutt: 

ii that the appointment was invalid. [p. 681, 
eol, 2 

Giyana Sambandha Pandara Sannadhi v, Kandasamt 
Tambiran, 10 M. 876; 3 Ind. Dec, (xN. 8.) 1016, dis- 
tinguished, 

Per Wallis, C. J.— The principles relating to family 
settlements and compromires of doubtful claims are 
inapplicable to agreements to fill up a religious office 
of importance in the eyes of Hindu worshippers, 
which raise very different considerations. [p. 632, 
sol. 1.3 

Per Napier, J.—The trustee of a religious and 
charitable trust has, in respect of litigation not 
affecting the office, the same right of compromise as 
an ordinary trustee has, anda compromise even of 
conflicting claims to an office is not necessarily 
unlawful or opposed to public policy, but must be 
scrutinized by the :Court before which it is pleaded 
for the purpose of ascertaining whether it is in 
violation of the trust of the institution cr affects 
paai the interests of the religious office. [p. 686, 
col, 2 

A mere irregularity in the appointment may be 
cured by efflux of time. Jf the qualifications of a 
person appointed fall little short of those required 
hy page and the appointment is otherwise 
upabjectionable and is made in the interests of 
the institution, the Court will not interfere with 
the appointment. But the case is different where 
the appointment is not made in the interests of the 
institution, [p 638, col. 1.] 


Appeals against the decrees of the Court 
óf the Temporary Subordinate Jndge, 
. Ramnad at Madura, in Original Suits Nos, 
17 and 18 of 1912. 

Mr. A. Krishnasami Adyar, (with him 
Messrs. T, ©. Sreenivasa Avyangay and C,.A. 
Seshagiri Sastri), for tbe Appellant in 
No. 317. 

‘Mr. A. ‘Krishnasamt Aiyar, for the Appel- 
lanț in No. | 818. 

‘The ‘Hon’ble Mr. S. Srinivasa Aiyangar 
Advocate-General (with him Mr. S. Rama: 
sami Azyar), forthe: ‘Respondents in both. 

These appeals coming on for hearing on 
the Sth, 6tb, Yth and Sth December 19:6 
penpeatively. and the eases having stood 
over for consideration till this day, the 
Court delivered the following 


JUDGMENT. 

“Warns, C. J -—These are appeals in two 
suits originally numbered Original Snits 
No. l and 2 of 1905 in the District Court 
of Madara brought with the consent of the 
-Advocate-General under section 539 of the 
Code . of Ciyil, il Procedure by different plaint- 
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iffs. In Original Suit No. 1, the subject 
of Appeal No. 317, it was sought to have 
it declared that there was no lawful trustee 
of the Tiruvannamalai Mutt and of the” 
dependent Devasthanams or temples, while 
in the second, the subject of Appeal No. 
318, the declaration was only sought in 
respect of the Devasthanams or temples. 
The reason for filing the two suits was 


‘that it was considered doubtful whether 


the holder of the religious office of Pandara- 
sannadhi of the Mutt was atrustee within 
the meaning of section 539 of the Code 
The case set up in the 
plaint was that after the death in May 
1893 of Arumugam a former Pandarasannadhi 
one Tandavaraya took wrongful possession 
of the Mutt under a Will which the Sab- 
Registrar and the District Registrar sub- 
sequently refused to register on the ground 
of forgery, and that shortly after the first 
defendant was appointed as his successor 
“out of fraudulent and sinister motive” and 
that the appointment was void. The first 
issue setiled in both suits was, “whether 
the lst defendant (the de facto incumbent 
of the office) is à mere trustee of the 
Mutt and has not got an estate for life 
in the Adhinam properties? On the 14th 
March 1906 the District Judge dismissed 
both suits holding, on the authority of 
Vidyapurna Thirtha Swami v. Vidyanidht 
Thirtha Swami (1), that the Pandarasannadhi 
was not a mere trustee and that no suit 
lay for his removal under section 539, 
éither as regards the. Mutt or the trusteeship 
of the Devasthanams which in his opinion 
went with it. When the case came before 
Munro and Abdur Rahim, JJ., on appeal, 
they held that in any case there was no 
reason why the properties belonging to the 
Devasthanams which the Ist defendant 
admittedly held in trust should not be 
protected if it were proved that the defend- 
ant had been guilty of waste and mismanage- 
ment as alleged or why if a proper case 
was made out the Court should not make 
the necessary provision for a proper adminis- 
tration of the trust. They accordingly 
allowed Appeal No. 90 of 1906 in Original 
Suit No. 4 of 1905, and adjourned the 
other Appeal No. 91 of 1906 in Original 
Suit No. 1 of 1905 pending the answer 


(1) 27 M. 486; 14 M, L, J. 105, 
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to a reference which they made to the 
Full Bench nearly in the terms of the 


first issue, “does the head of a Mutt hold 
the properties constituting its endowment 
ag a life-tenant or as a trustee?” The 
Full Bench answered that he was not a 
trustee except in so far ag it might be 
shown that he held any particular properties 
on trust. At the same time they refused 
to regard him as a life-tenant. When the 
ease went back to Munro and Abdur 
Rahim, JJ., they stated that the reply 
was that in the absence of evidence to the 
contrary the head of a Mutt is not a trustee. 
They accordingly reversed the decree of 
the District Court in this suit also, and 
remanded it for disposal according to law. 

The two cases after remand were transferred 
to the file of the Temporary Subordinate 
Judge of Ramnad and numbered in that 
Court 17 and 18 of 1912 and they 
were tried together with a third Suit No. 
19 of 1912 brought by one Ponnambalam 
for a declaration that he had been duly 
elected to the vacant office of head of the 
Mutt bythe Thambirans or disciples. This 
suit was dismissed and the dismissal has 
become final as no appeal has been filed. 

As regards the Original Suit No. 1 of 
1905 the Subordinate Judge found that 
there was no evidence to the contrary to 
show thatthe Pandarasannadhi was a trustee, 
and he accordingly held thatthe suit was 
liable to’ dismissal on this ground. No 
attempt has been made to question his 
finding on the evidence, but it is contended 
that the decision of the Full Bench is 
opposed to the recent decision of the Privy 
Council in Ram Parkash Das v. Anand Das 
(2). This is strongly contested on the other 
side, but we do not propose to go into 
this question, as we consider that the point 
has already been decided in this suit by a 
Bench of this Ccurt in the former appeal, 
and that the proper way of questioning it 
is by appeal from that decision 

The third issue in both suits was: “The 
plaintiffs suing the Ist defendant as a 
trespasser, is the sunit maintainable under 
section 559 of the Code of Civil Procedure?” 
We agree, therefore, with the Subordinate 


2 33 Ind. Cas 583; 43 C., 407; 20 C. W. N. 802; 
14 A. L.J. 621; (1916) 1M. W.N. 406; 31 M. L. 
J; 18 Bom. I, R 490; 3 L. W. 556; 24 0. B. 4. 118; 
20 M. L. T. 267; 43 L A. 13 (P. C), 
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Judge that as regards Original Suit No. 1 
of 1905 (No. 17 of 1912) this must be 
answered in the negative and the suit must 
be dismissed in so far as it relates to the 
office of Pandarasannadhi and its endow- 
ment: 

As regards the second suit Original Suit 
No. 2 of 1905, now 18 of 1912, the defendant’s 
Pleader did not press this issue at the trial 
and it was accordingly found for the plaint- 
iffs,and the snit was held to be maintainable 
under section 539 as relating only to the 
Devasthanam properties. It still involves 
the question whether the Ist deféndant is 
ihe lawful Pandarasannadhi as, if he is 
not, he has no right to the trusteeship of 
the Devasthanams, and those interested in 
these charities have a right to sue to have 
proper provision made for the trust, The 
Subordinate Judge has accordingly gone 
into the question of the validity of the 


Ist defendant’s appointment and has found - 


that it is not open to objection and we 
have now to ceal with that finding on 
appeal. 

It is unnecessary to summarise the hu- 
merous descriptions of this office which are 
to. be found in the decisions of this Court. 
The evidence shows that, as in the case of 
other similar Mutts, the Pandarasannadhi 
for the time being nominates one of the 
disciples who have received initiation as 
sanyasts or ascetics to succeed him on his 
death and confers upon him abishegam, a 
sort of ordination, which, as appears from 
the evidence in this and other cases, is 
regarded as having the effect of deification 
and also empowers him to initiate disciples 
as sanyasis. During the lifetime of the 
Pandarasannadhi his suceessorin this Mutt 
ig said to fill the office of Chinnapattam. 
When the nomination is made at the point 
of death, it is riot unfrequently madè by 
Will as well as by conferring alishegam when 
possible, the Will being intended to evi- 
dence the exercise of the power of appoint- 
ment, 

In the plaint as already stated the plaint- 
iffs attacked the Ist defendant’s appointment 
on the ground that Tandavaraya under 
whom he now claims was not himself the 
lawful Pandarasannadhi and also on account 
of the circumstances under which the Ist 
defendant’s appointment was made, : 
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This last question though distinetly raised 
‘in the pleadings was not, to say the least, 
very clearly taken in the issues in these 
two suits, but it was the subject of the 
fourth issne in the third suit which was 
tried with them:— Whether the appointment 
of the lst defendant to the Chinnapattam 
by the late Pandarasannadhi “was made 
mala fide to serve his own purpose, and 
therefore invalid?” It is, I think, clear 
‘that the parties in these two suits also 
‘went to trial on this issue, and that we 
are bound to deal with it. At the hearing 
in the lower Court it was admitted that 
Tawdavaraya was the lawful head of the 
Mutt and the case must be dealt with on 
that basis. It is still, however, necessary 
to refer to the circumstances under which 
he was appointed in so far as they effect 
the nomination of the Ist defendant as his 
As already stated Arumugam 
the former head died suddenly in May 1893, 
six months after he had been acquitted on 
a charge of murder. In the proceedings 
taken for the registration of his alleged Will 
evidence was given that he regarded 
Tandavaraya one of the Tambirans or disciples 
of the Mutt as responsible for his prosecu- 
tion, On his death this Tandavaraya entered 
on the office under an alleged appointment 
by the deceased both by Will and abishegam 
shortly before his death. It appears that 
some suspicion of foul play was entertained 
and that an investigation was held by the 
Sub-Magistrate, as one of the reasons given 
by the District Registrar in Exhibit D for 
refusing to register the Will was that no 
mention was made of it by Tandavaraya 
during this inquiry. The result of the inquiry 
would appear to have been that there was no 
ground for taking action againat any one, 
The Ist defendant was away at the time, and 
when he returned to the District he did not 
return to the Mutt but went to live under 
the protection of the Zemindar of Sivaganga 
who also refused to recognise Tandavaraya 
and joined with him in opposing the re- 
gistration of the Will put forward by Tanda- 
varaya. On the llith June 1893 the Ist 
defendant presented a petition Exhibit M 
to the District Court and another Exhibit 
U to the District Registrar, and two days 
later he published notices in the District 
Gazette and the Madura Mail and circulated 
a notice to the public Exhibits H, H1 and 
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H2 in which he olaimed that he had 
been appointed to the Chinnapattam by . 
the late Pandarasannadhi and was entitled. 
to succeed and that the Will put forward 
by Tandavaraya was a forgery. In the 
petition to the District Judge he also ac- 
cused Tandavaraya of murdering the deceased. 
A perusal of the District Registrar’s judg- 
ment Exhibit D delivered after an elaborate 
investigation in which both sides were 
represented by prominent practitioners, shows 
the very serious difficulties which Tanda- 
varaya would have had to face if he had 
been called upon to substantiate his claims 
to the succession in a Court of Law by 
proving the execution of the Will, It was 
in these circumstances that certain persons 
intervened to bring about a compromise 
between the 30th April 1894 the date of 
the judgment and the 2nd July 1894 when 
Exhibit L was executed. The evidence shows 
that the compromise was mainly brought 
about by three persons whose respectability 
has not been questioned. The lst defendant 
was first induced to leave the entourage of 
the Sivaganga Zemindar and go to Madura 
and after the terms had been settled he 
returned to the Mutt where Tandavaraya and 
he executed Exhibit L. The document re- 
cites that Tandavaraya had duly succeeded 
and was in possession, that the lst defend- 
ant had been asserting that he himself 
had been appointed, and that for the past 
year they had both been litigating about 
this and incurring much expense and putting 
the institution to much inconvenience, and 
that in the interests of the institution they 
had both settled the matter amicably on 
the terms that Tandavaraya was to be the 
Pandarasannadhi with all the rights of the 
office and that the Ist defendant was to 
be the Chinnapattam or junior head and 
heir to Tandavaraya, and that during 
Tandayaraya'’s lifetime the lst defendant 
was to enjoy certain specified properties 
belonging to the Mutt without interference, 
and that during his lifetime Tandavaraya 
was not to appoint any one as heir to the 
Chinnapatiam (sic). Assuming what was 
conceded by the appellants in the lower 
Court for the purposes of the case’ that 
Tandavaraya had been duly appointed, but 
assuming nothing more, we have to deal 
with two questions : was this a good exersige 
by the holder of a public religious office of 
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the power vested in him by the usage of the 
institution to appoint a successor during his 
lifetime? and secondly, is it now not open to 
question as having been one of the conditions 
of a bona fide settlement of doubtful claims 
effected in the best interests of the institu- 
tion? lt will be convenient to deal with 
the latter question first, as it is contended 
that if the answer is in the affirmative if 
is conclusive. In matters like this, it is 
important to look at the substance rather 
than the form, and the first question is 
whether this was really a compromise of 
doubtful claims, or an exercise by Tanda- 
varaya of his power of appointment in the 
Ist defendant’s favour with a view of 
escaping the very serious difficulties with 
which he would be confronted if called 
upon to prove his own appointment in a 
Court of Law at the instance of the lst 
defendant, That the lst defendant’s counter- 
claim by virtue of a -prior appointment 
was of a most unsubstantial character ap- 
pears from his cross-examination on whieh 
the Subordinate Judge has commented and 
may be gathered from his written statement 
Exhibit El in a subsequent suit in which 
he executed his conduct in contesting the 
Will of the late Pandarasannadhi as due to bad 
advice, ill-feeling, and imperfect knowledge 
of the facts, and tacitly admitted that his 
own claim to the office under a prior appoint- 
ment was without foundation. This 
claim of itself would never have caused 
Tandavaraya any uneasiness or afforded a 
ground for compromise, and on the most 


favourable view its abandonment formed a’ 


very small part of the consideration for 
the compromise. The substance of that 
compromise was that the Ist defendant 
was to abstain from putting Tandavaraya 
to the proof of his own appointment as 
Pandarasannadhi in consideration of being 
appointed his successor with immediate 
enjoyment of part of the Mutt properties. 
In consideration of a private advantage the 
first defendant was to resist from challeng- 
_ing ns he bad been doing till then Tandava- 
raya’s claim to have been duly appointed 
to a public office of a :eligious character. 
The Ist defendant having practically no 
claim at all to this office and Tandava- 
raya having a claim which it is clear he 
would have had grcat difficulty in proving, 
~ they agreed to compromise their differences 
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by dividing the, enjoyment of the office on 
the terms the Tandavaraya was to hold it 
for life and the lst defendant after him. 
It was in fact not a bona fide settlement 
of doubtful claims at all, but an arrange- 
ment of a very different character by which 
Tandavaraya agreed to exercise a power of 


_ appointment incident to the office which he 


claimed for the purpose of obtaining an 
advantage for himself, In Girijanund Datta 
Jha y. Satlajanund Datta Jha (3) which is a 
case of the compromise of rival claims to 
succeed to a religious office the sole consi- 
deration on either side was the abandon- 
ment of a bona fide claim on the other side 
and ib is necessary to consider it further. 
Much time has been spent on both sides 
in taking us through a great number of 
English and Irish cases to show what will 
and what will not be upheld as the valid 
exercise of a power, but it is unnecessary 
to go into them. I find as a fact for 
the reasons already given that the ap- 
pointment of the lst defendant was 
made by ‘Tandavaraya not a bona fide 
settlement of rival claims, but in furtherancs 
of his own interests; and that on that 
ground it was a bad appointment as held 
by their Lordships of the Judicial Oom- 
mittee in Ramalingam Pillai v. Vythilingam 
Pillai (4). In these circumstances I think 
it unnecessary to discuss the question how 
far such compromises can be supported, It 
is said and truly that this arrangement 
did not prevent other people from ques- 
tioning Tandavaraya’s right tp the office 
and that the Zemindar of Sivaganga filed 
Original Suit No. 53 of 1895 in the 
Subordinate Judge’s Court of Madura East 
contesting the validity of the appointment 
and claiming the right to appoint as on 
a vacancy, Exhibit E. The fact that 
Tandavaraya did not obtain complete security 
under this arrangement does not make it 
any the less objectionable. Asa matter of 
fact the zemindar cid not prosecute the suit: 
possibly because his right to do so was 
questioned, Exhibit XXXII. There were 
not the same objections to a suit by the 
present st defendant as one of the 
Thambirans of the Mutt, and if was no 
doubt realized that it was of the first 

(3) 23 0. 645; 12 Ind, Deo. (N. s.) 429. 

(4) 16 M. 490; 20 I. A. 150; 6 Sar. P. O. J, 851; 17 
Ind, Jur, 574; 5 lnd. Dec, (N. s.) 1048 (P. C.), 
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importance to buy off.his opposition. Once 
this was done, opposition soon died down 
and Tandavaraya enjoyed the office for 
the rest of his days. 

If this be the true nature of the trans- 
action, it was of a highly objectionable 
character and the Court cannot countenance 
it even at this distance of time on the 
ground tbat it was considered to be for 
the benefit of the institution in the sense 
that it put an end to disputes between 
the rival Thambirans. It has also 
contended that the compromise should be 
supported as a family settlement; as to 
this I cannot but think that agreements 
as to filling up œa religious 
importance in the eyes of Hindu worshipers 
raise very different consideration and that 
the decisions as to family settlements are 
inapplicable. The question of limitation 
was not argued in-the lower 
has been raised before us, and it has been 
contended that the suit is barred under 
Article 120 of the Indian: Limitation Act. 
The position of ithe Chinnapatlam is 
analogous to that of an ordinary reversioner 
with a mere spes successionis dependent on 
his surviving the Pandarasannadhi who 
appointed him. Until he succeeds to the 
office there can be no duty to question 
his right to succeed and any attempt to 
do so by a declaratory suit would probably 
` fail. We accordingly modify the decree of 
the Temporary Subordinate Judge by de- 
elaring that the Ist defendant is not the 
lawful trustee of the Devasthanams and 
the endowments and removing him from 
their management, and by directing the 
Temporary Subordinate Judge to appoint 
fresh trustee of the Devasthanams, and by 
directing that the trustee so appointed be 
placed in possession. Costs of the plaintiffs 
in Appeal No. 317 of 1913 will come out 
of the Devasthanams estate throughout. 
There willbe no order as to costs in Appeal 
No. 818 of 1918. 

Napier, J.— These are anala in respect 
to two snits tried in. the Court of the 
Temporary Subordinate Judge of Ramnad, 
They were brought by two sets of plaintiffs 
and with the sanction of the Advocate- 
General. In Appeal No, 817 of 1913 
the plaintiffs . ack. for a «declaration 
that one Nataraja Thambiran the present 
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holder of the office of Pandarasannadhi of 
the Thiruvannamalai Adhinam is not lawfully 
entitled to that office and also not entitled 
to be the trustee of the Anjukovil De- 
vasthanam and the properties | appertaining 
thereto. They, therefore, pray for his 
removal from these positions and the 
appointment of a new trustee for the 
administration of the trust. In Appeal No, 
318 of 1913 the plaintiffs confine the relief 
which they asked for to a declaration and 
removal from the position of trustee of 
the Devasthanam and its properties. The 
suits were tried together in the Subordinate 
Judge’s Court and a third enit, which is 
unfortunately not before us, was tried with 
them and evidence taken in all the three 
suits—a procedure that has given rise to 
certain difficulties which will be dealt with 
later on. The position taken up by. the 
defendant Nataraja Thambiran.is stated in 
paragraph 19 of his written stdtement and 
is that one Tandavaraya Desikar who was 
the lawful Pandarasannadhi of the, Mutt 
nominated him as his successor to the 
Adhinam with appropriate initiation and 
ceremonies on the 9th July 1894, that the 
late Pandarasannadhi died on, the 16th 
March 1902 and that he himself succeeded 
to the keadship and trusteeship of the 
Devasthanam. He raises other defences 
also which can be dealt with later on. 
The plaintiffs do not deny the nomination 
and initiation of the defendant as Chinna- 
patiam and successor by the late Pandara- 
sannadhi, but plead that it was bad in 


‘law for the following reason, namely, that 


the appointment was not made with sole 
view to the benefit which wonld accrue to 
the Mutt and to the disciples but. with 
the object of getting rid of an opponent 
who was at the time both setting up 

claim to be the lawful Pandar salin dhi 
and challenging the truth of the appointment 


and initiation of Tandavarhya himself, 
A furiber contention is 1aised by tho 
plaintiffs ihat apart from the intention 


with which the appointment was weee, it 
ig illegal in that no valid appcini ment 


ata pe 


the 
elass from whem the Pander an ig 
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chosen, it is not. for the Court to look 
into the circumstances of his selection. 
For this extreme proposition, there is no 
authority and it is clearly negatived by the 
decision of the Privy Councilin Ramalingam 
Pillai v. Vythillingam Pillai (4). I am 
satisfied that it is our duty to examine 
the surrounding circumstances, not for the 
purpose of ascertaining the motive influencing 
the appointment, but to see whether the 
appointment was made with the object 
and intention of conferring a benefit on 
the Mutt and the disciples, The admitted 
facts are as follows:-~one Chinna Arumuga 
Desikar was in the beginning of 1893 
Pandarasannadhi of the Mutt. He died on 
the 23rd May of that year, and Tandavaraya 
Desikar at once claimed the succession, 
alleging that he had been initiated by the 
deceased on the day before his death and 
that thé appointment had been confirmed 
by a Will made on the same date by the 
deceased. His claim, in turn, wasat once 
‘challenged by Nataraja Thambiran on two 
grounds, (1) that he had himself been 
appointed, and (2) that the story of the initia- 
tion was false and the Will a forgery. Tan- 


> 


dayaraya presented the Will for registration 
on the 23rd May 1893, The registration was 
opposed by Nataraja charging the forgery and 
making a further allegation that Tandava. 
raya had murdered the late Pandarasannadhi. 
Au exhaustive enquiry was held by the 
Sub-Registrar who found the Will to be a 
forgery and his decision was confirmed by 
thé District Registrar on the 30th April 
1894. On the 9th July 1894 Tandavaraya 
nominated Nataraja to the post of Chinna- 
pattam, a position which carried with it 
the right to succeed to the Pandarasan- 
nadhiship, and performed the necessary initia- 
tion ceremonies. It is argued by Mr. Krishna. 
swami Aiyar that the true inference to be 
drawn from these facts is that Tandavaraya 
felt himself in a position of grave danger 
in that the defendant might at any móment 
apply to the District Registrar for sanction 
to prosecute him for forgery and that the 
arrangement was one by which he bought 
off opposition to his claim, an opposition 
which had already acquired a very strong 
position, The Advocate-General has con- 
tended that this could not have been the 
intenticn because as well as Nataraja, he 
had p strong opponent th thé Zemindar of 
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Sivaganga who was, of course, not affected 
by these arrangements and he could not hope 
to stifle dction by the zemindar and in fact 
did not do so, as the zemiadar brought a suit 
against him in the following year challeng- 
ing his claim to be lawfully appointed, Mr. 
Krishnaswami Aiyar relies on the terms of 
the agreement (Exhibit F) under which 
Nataraja was appointed Chinnapattam with 
unusnal and special rights and privileges, 
Now Exhibit F is signed by both parties 
and if recites that Tandavaraya was duly 
appointed Pandarasannadhi by Arumuga 
Desikar, the late Pandarasannadhi, and has 
taken possession of the office and its dignities. 
It further recites that Nataraja had gone 
away to Madura and other places on account 
of ill-feeling but that he had returned in 
obedience to the order of the Pandarasan- 
radhi and had been appointed Chinnapattam 
and received abishegam and now holds that 
office. It then provides that Tandavaraya 
is to remain in full possession and enjoyment 
of the office, and that Nataraja shall, ag 
long as he holds the position of Chinna- 
pattam, be entitled to the possession of 
the Matam at Kumbakonam and the 
Mattam at Mylapore attached to the Thiru. 
vannamalai Adhinam and also to receive 
all the income of the villages mentioned 
in the schedule without any interference by 
the said Tandavaraya and that he shall 
manage the said Mattams and the charities 
connected therewith, Tandavaraya is to 
conduct all the Mattams attached to the said 
Adhinam other than those transferred to 
Nataraja without any kind of interference 
by the said Nataraja. And lastly Tan- 
davaraya covenants not to appoint any one 
else to the office of Chinnapattam as he 
has agreed that Nataraja shall sua. 
ceed him to the Pandarasannadhiship, 
Now it must be conceded that this ig an 
unusual arrangement, It is true that 
Tandavaraya remains” Pandarasannadhi, but 
it is clear on the language of this document 
that there was an actual division of the 
temporal rights and possession. The same 
language is used in the allocation of the 
properties to each and Tandavaraya reserves 
no more rights in the alienated properties 
than Nataraja has in the properties retained 
so that if is not merely a case of eat 
of. wide powers of management over certain 
selected Mutts and properties attached ° to 
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them. As a matter of fact, Nataraja retired 
at once to Mylapore and lived there manag- 
ing the properties, and the Judge has 
found that he actually allowed some of the 
Mutt properties to be sold for debts incurred 
by him. Another somewhat suspicious 
circumstance is the haste with which this 
appointment was made. It is, of course, 
open to the Pandarasannadhi to appoint 
- his successor at any time, but when the 
appointment is made little more than a 
year after the Pandarasannadhi suceeeds to 
the office, that circumstance is one to be 
taken into consideration when the appoint- 
ment ischallenged to have been made with 
an improper object. 

A considerable amount of oral evidence 
was let in on behalf of the plaintiffs to 
.support their case and several witnesses 
speak to their own belief and to the rumours 
current that Tandavaraya was at the time 
in danger of prosecution. A good deal of 
it is, in my opinion, inadmissible. But 
plaintiffs’ 6th witness speaks to something 
definite. He says that Tandavaraya asked 
him to compromise with Nataraja and stop 
the prosecution, that he went to Madura 
for this purpose, met Nataraja and asked 
him not to prosecuteas it wasa big matter 
and the prosecution would be a disgrace to 
both sides. He says that Nataraja agreed 
to drop the matter if he was appointed 
Chinnapattam and an agreement was 
made under which he would be irremoveable 
and have suffisient properties to maintain 
his position. As against this evidence there 
is tha fact elicited from him in oross-ex- 
amination that he did not himself effect 
the compromise and he admits that he never 
told any one about this matter, Plaintiffs’ 
leth witness too claims to have taken 
part in the preliminary negotiations, 
but as he was witness to the Will which 
was attacked as forgery, he is not perhaps 
a very reliable witness. Defendant’s 6th 
witness makes an admission which is im- 
portant considering that he was supporting 
the defendant. He states that Nataraja 
was disputing the Will as a forgery and 
that after the refusal to register it he 
was intending to adopt further proceedings, 
but that one Ramasam Aiyar brought 
Nataraja from Madura and settled the 
disputes between him and ‘Tandavaraya. 
Nataraja gives evidence himself as defend- 
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ant’s 13th witness. He wasin a somewhat 
difficult position because he could not admit 
that bis claim was false and at the same 
time hehad to tryandto minimise the circum- 
stances attending the arrangement, What he 
does is to throw the whole blame for the posi- 
tion on the Zemindar of Sivaganga and to 
deny any knowledge of an attempt to obtain 
sanction against Tandavaraya. He does, 
however, make one unguarded admission, 
which is as follows: — My objections to the 
registration of the Will were all founded on 
facts.” By the term “facts”, he cannot, of 
course, mean anything else than that the 
Will was a forgery. That, coupled with his 
persistance in the witness box in adhering 
to the story of his own initiation and ap- 
pointment, gives no room for doubt that 
if he had not been satisfied with the arrange- 
ment made, he wonld have persisted in his 
claim to the Pandarasannadhiship in his 
opposition to the Will as a forgery and even 
possibly in his charge of murder against 
Tandavaraya, 1 think it right to say here 
that there never was the slightest ground 
for suspicion of murder, but the attack 
on the Will was very serious indeed. We 
are bound to presume that the Registrars 
applied their minds to the case, and they 
h.d come to a conclusion which placed 
Tandavaraya in a very difficult position. 
The Will had been found against him in 
two exhaustive enquiries, in “addition to 
which Nataraja was alleging an appointment 
in support of which he would doubtless be 
able to produce some evidence though [ agree 
with the Subordinate Judge in his view that 
Nataraja’s story of appointment is false. 
Natarajain his written statement fled in the 
suit brought by the Zemzndar of Sivaganga 
referred to above has endeavoured to evade 
responsibility. In that suit (Original Suit 
No. 53 of 1895 on the file of the Court of 
the Subordinate Judge of Madura Hast),.the 
zemindar of Sivaganga claimed the right of 
appointment and asked for the removal both 
of Tandavaraya and Nataraja. Exhibit 
El is the written statement of Nataraja. 
He there relies on his appointment as 
Chinnapattam and states that he yielded 
to the instigation of the plaintiff (the 
zemindar) and that owing to his own imperfect 
knowledge of facts he made certain allega- 
tions impeaching the Will, bas that when 
he understood the rea] fusts and the bad 


Yol. XL] 
KAILASAM PILLAY Y. NATARAJA TAMBIRAN, 


motives of his advisers, namely, the plaintiff 
and his officers, he re-joined the Mutt which 
he had left under evil advice and in the posi- 
tion of a disciple was duly appointed Chinna- 
pattam. It is to be noted that he says 
not one word about his own appointment 
by Arumuga Desikar and admits that he 
was only a disciple at the time of his appoint- 
ment by Tandavaraya. These facts and a 
number of cirenmstances of less importance 
have been examined before us by the learned 
Vakils and the inference sought to be drawn 
therefrom has been urged at great length 
and with great. force by both sides, In the 
result I am = satisfied that Tandavaraya 
would not have appointed Nataraja his 
opponent as his successor, were it not for 
his desire to secure himself from further op- 
position. In my opinion he did not appoint 
him in the true interests of the Mutt. He 
consented to an arrangement of an unusual 
character under which he parted with a con- 
siderable portion of his temporal rights with 
an eye solely to his own security, and under 
pressure of great danger to himself, 

It remains to apply the law to this finding 
on fasts. First as to the question of the 
compromise: admittedly it was one and 
admittedly the defendant’s right to the 
Pandarasannadhiship owesits birth to that 
compromise. But is that fact alone sufficient 
to make the appointment badP Mr. Krisha- 
swami Aiyer relies strongly on a decision 
‘ in Sundarambal Ammal v. Yogavanagurukkal 
(5). In that case, as appears from the 
judgment of Mr. Justice Sadasiva Aiyar, 
the Court was dealing with a suit in which 
the claim in the dispute was to one-half 
share of the puja miras of a certain temple. 
The puja miras involved certain religious 
duties and the holder was entitled to some 
emolument. A compromise was come to, 
which was found by thelearned Judge to 
amount to an alienation of a portion of a 
religious office by one of the parties in favour 
of the other for a pecuniary benefit, and the 
learned Judge refused to allow the compro- 
mise on the ground that it was not a lawful 
agreement on which a decree could be 
passed. The proposition he lays down is 
as follows:— There can be no lawful com- 
promise made of a dispute in respect ofa re- 
ligious office, the proper performance of the 


(5) 23 Ind. Cas. 72; 388 M. 850; 26 M. L. J. 316; 
(1914) M, W. N. 286; 1 L. W, 276. 
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duties of which concerns not merely the parties 
to tbe compromise but principally affects 
the religious trust itself and the Hindu 
public for whose benefit the religious trust 
exists.’ The chief authority relied on for 
this proposition was the well known case 
arising out of the dispute between the Rajah 
of Ramnad and certain Shanars, Rajah M. 
Bhaskara Sethupathi v. Narayanasamy Guruk- 
kal (6). Ido not think that this latter cage 
supports the wide proposition laid down by 
the learned Judge, The view taken by 
the Judge in that case was that the so-called 
compromise was a betrayal of rights 
successfully established in one Court by the 
person who vindicated them. In another 
case, Ravi Varma Rajah v, Ramasubramania 
Patiar (7), the same learned Judge in 
dealing with a compromise with regard to 
property the subject of a religious trust 
and not with regard to the office itself 
uses language somewhat analogous but I 
do not think that that case helps us mush. 
Reliance lis placed ona casein Mohammad 
Ibrahim Khan v. Ahmad Said Khan (£), but 
the point decided there was much narrower, 
viz , that a dispute as to the right of succes- 
sion to a mutawallishin could not be settled 
by arbitration soas to oust the jurisdiction 
of the Court. The Advocate-General 
contends that the right to compromise 
matters of dispute arising in religious and 
charitable trusts does exist and he relies on a 
decision of the Privy Council in Ramanathan 


-` Ohetti v. Murugappa Chetti (9), but what was 
‘settled there was, however, 


merely an 
arrangement made by disputing parties 
for the due execution of the functions 
belonging to the office in turns or in some 
settled order and sequeuce. The case in 
Giyana Sambandha Pandara Sannadhi y. 
Kandasami Tambiran (10) is more in point, 
for there a dispute as to right to appoint 
between the heads of two different Mutts was 
ccmpromised by an arrangement under which 
the persons holding office had their title 
recognised but the next Chinnapattam was to 


(6) 12 M. L. J. 380. 

(7) 37 Ind. Cas. 692; 31 M. L. J. 733; (1916) 2 
M. W. N. 312; 4 L. W. 576. 

(8) 6 Tnd. Cas. 219; 32 A. 503; 7 A. L. J. 761. 

(9) +9 M. 287; 10 C. W. N. 825; 33 I. A. 139; 1 
M, L. T. 327; 3 A, L. J.O; 4 C. L.J. 189; 16 M, 
-L. J, 265; 8 Bom. L, R. 498 (P. C.) 

(10) 10 M. 375; 3 Ind, Dec. (N. s.) 1015: s 
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be sélectéd from the rival Mutt. Another zase, 
Nilakandan v. Fadmanabha (11), is instrustive 
because it went to the Privy Council. In 
that case disputes arose between certain 
parties as to the managemént of a temple in 
South Malabar which were temporarily set 
at rest by a compromide in 1845 and again in 
1874, but thé question was re-agitated 20 
years latter and if was urged that the com- 
promise was not binding, It is to be noted 
that although it was attacked on the ground 
that it oreated a new right and thereby 
varied the original trusts of the institution, 
if was not argued before the Board 
that the compromise was unlawful as 
relating to a religious trust [vide Nilakandhen 
Nambudirapad v. Lfadmanabhka Revi Varma 
(12)]. Giriganund Datta Jha v. Sailajanind 
Datta Jha (3) is a decision directly in 
point, for in that case a suit was brought 
on an ekrar executed by the priest of 
an idol for arrears of mdintenancs and the 
defence was raised that the agreement was 
without lawful consideration as it amounted 
to a bargaining for the public office of high 
priest of a public shrine. The Court found 
that the ekrar was entered into in consequence 
of attempts made both by the plaintiffs and 
tlhe defendant to obtain the post of high 
priest on the death of the last holder of the 
office and thatthe dispute copcerning this 
succession was settled by that compromise. 
The cäses on the point were elaborately 
considered by the Court and the conclusion 
some to was that there was nothing contrary 
to public policy in the fact of the settlement 
of the dispute as to succession by a com- 
promise. And lastly we have two recent deci- 
gions of this Court to both of which the learn- 
ed Chief Justice wás a party, in which this 
question was discussed. They are Arunachel- 
lam Chettiar y. Velappa Thambiran (13) and 
Thiruvambala Desikar V. Ohinna Pandaram 
(14). The result of both these cases may be 
summed in thé language of the Chief Justice 
in Arundchellam Chettiar v. Velappa Tham- 
biran (13): “The bettér view appears 
to be that compromises of suits entered 


(11) 14 M. 153; 5 Ind. Deo. (N. s.) 108. 

(12) 18 M. 1; 21 I. A. 128;4 M. L. J. 2383; 6 Sar, 
P. ©. J. 418; 6 Ind. Dec. (N 8) 351 

(13) 28 Ind. Cas. 337; 23 M. Lid. 410 at p. 
18 M. L.. T. 135.. 

(14) 34 Ind. Cas. 57;.30 M. L. J. 274; (1916) 2 M, 
W, N. 43; 4 L. W. 806; 40 M. 177, 
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into by trustees of charitable éndow- 
ments, are not necessarily void,” And this | 
doctrine would seem to have béén applied 
both in that suitin which no question of title 
between disputing claimants was involved, 
as well as in the latter casein Thiruvambala 
Desikar v. Chinna Pandaram (14), where the 
right of a matadhipatht to remove the junior 
was in question and a compromise decree 
had been passed recognising the position of 
the junior. On & eonsidérdtion ofall the 
authorities, I have come to the conclusion 
that a trustee of a religious and charitable 
trust has, in respect of a litigation not affect- 
ing the office, the same right of compromise 
as an ordinary trustee has, and that a com- 
promise even of co:flicting claims to an office 
is not necessarily unlawful or opposed to 
public policy but must be scrutinized by the 
Court before which it is pleaded for the 

purpose of ascertaining whether it is in 
violation of the trust of the institution; or 
affects adversely the interests of the religious 
public. That disposes of the first objection 
taken by Mr. Krishnaswami Altyar. 


The next objection is one which arises on 
the view of the law which I have just stated. 
Mr, Krishnaswami Aiyar has urged the broad 
proposition that where any benefit is reserved 
by or accrues toa party entitled to make 
the appointment, the appointment is bad 
whether it be by compromise or by agree- 
ment. He has relied strongly on the. 
analogy of the exercise of the power of 
appointment by a donee of a power and has 
quoted alarge number of English cases, The 
Advocate-General, on the contrary, has 
invited our attention to a number of cases in 
which a reservation of rights was not held 
to vitiate the appointment. In my opinion 
a great deal turns on the question whether 
the circumstances relied on to impeach the 
appointment, constitute a motive for the 
appointment or whether tbe appointment was 
made with the intention of securing a benefit. 
But I do not think it nécessary to examine 
the casesas in my opinion, although the 
principles applied in these cases may be of 
some assistance, they have not sufficient 
bearing | to require detailed consideration. 
The Advocate- General has relied on the 
principles by which an adoption agreement 
made by a Hinda wilsw | nnder whieh she 
acquires a distinc} benefit is not ilegal and 


Vol; XL] 
KAMLASAM PILLAI U. NATARAJA TAMBIRAN. 


asks usto apply that rule. I think the 
analogy still more remote and I will not deal 
with the cases. I would adopt the language 
of the Chief Justico in Arunachellam 
Chettiar v. Veluppa Thambiran (18) in 
res pect of this very question of compromise 
by. a Pandarasannadhi, In that case the 
8... À 
po ition of a Pandarasannadhi as regards 
ali nations had been compared to that of a 
Hindu widow and tbe learned Chief Justice 
in delivering the judgment of the Court 
said as follows:— We agree with the 
observation of Sadasiva Aiyar, J., in Muthu- 
samber v, Sree Sree Methanitht Swamiyar 
Avergal (15), that it is dangerous to press 
these analogies too far.” In the case 
of an inoumbent of a religious office whose 
rights and duties are mainly governed by 
usage, and whose duties extend to a religious 
poblic that knows nothing of the arrange- 
ments Onder which he succeeds to the office, I 
would prefer to*confine myself to the very 
simple test laid down by their Lordships cf 
| tbe Privy Council in Ramalingam Pillai v. 
Vythilin gam Pillai (4°. This decision was on 
an appea | from our own Court and the question 
to be de ermined was whether the appellant 
was the ‘awful Dharmakartha or trustee of 
the Ra™eswaram temple. On the 30th 
January lgo4 the High Court removed one 
Ramana.a Pandaram from his office and on 
the same day he appointed the appellant as 
his successor purporting to make the appoint- 
ment on & consideration of the fact that the 
appellant was a man of learning and of good 
character, The appointment was held to be 
bad, ‘because Ramanutha Pandaram had 
already been removed and had, therefore, no 
power to appoint. But their Lordships 
further observed as  follows:— Another 
objection to the appointment of the appellant 
is tbat both Courts have found that it 
was not made bona fide, * * * The 
Judges of the High Court, referring to the 
proved facts, say: — With these facts before 
us, we cannot say that the Subordinate Judge 
was not warranted in finding that the appel- 
lant’s appointment was made by the former 
Pandaram 21 furtherance of his own interests 
and that it sas nota bona fide exercise of his 
power, if any.’ ‘This finding of both Courts 
invalidates the whole appointment. It 


(15) 19 Ind. Cas, 694; 25 M.L J. 393; 38 M, 356; 
13 M. L, T. 495; (1918) M, W. N. 681. 


INDIAN 


CASES. 


applies to the headship of the Mutt as well 
ag the office of the Dharmakartha.” In my 
opinion we have but to apply this language. 
The object in that case was certainly more 
grossly apparent than in this case, because 
the Pandaram had arranged fora personal 
allowance to himself after his dismissal, but 
the principle laid down by the Board seems 
to me to be of general application. On the 
conclusion that [ have arrived at on the 
facts, wiz, that the appointment was not 
made with the intention of benefiting the 
institution but really to protect his’ own 
position which was in serious danger, I am 
of opinion that it is one which could not be 
upheld if attacked in the proper manner and 
at the proper time. 

It remains now to consider certain objec- 
tions raised by the Advocate-General io cur 
exercise of the power of removing the defend- 
ant. The first objection is one of limitation. 
He contends that the Pandarasannadhiship 
to which the defendant succeeded in March 
1902 was only the taking up of an office 
which necessarily vested in possession and 
that the right to succeed to it became vested 
in 1994, more than six years before the suit. 
In my opinion this contention cannot succeed, 
It is admitted that according tothe usage 
of the Mutt, Chinnapattam can be removed 
for misconduct and so his right of succession 
is not absolute. Further the position of 
Chinnapattam is one ‘of greatly inferior 
sanctity and importance and it might well be 
that the persons interested would consent to 
his holding that office, although they were 
not willing to allow him to become Pandara- 
sannadhi, J am, therefore, of opinion on the 
application of Article 120 of the Indian 
Limitation Act that the right to sue to 
remove him from the office of Pandarasannadhi 
vested in persons entitled to sue on the 
occasion of his taking that office, although 
the right to sue to remove him from the 
ofice of Chinnapattam vested at the time 
of the appointment to that office. In this 
view I do not think it necessary to consider 
whether the rightarises only on the sanc- 
tion by the Advocate- General. 

The next objection raised on behalf of 
the defendant is that by efflux of time the 
irregularity of the appointment is cured, 
and a number of English cases were brought 
to ovr notice. In my opinion, this is not a 
case of irregularity of appointment, It might 
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be that if the qualification of a person 
appointed fell little short of those required 
by the usage and the appointment was 
otherwise wunobjectionable and was made in 
the interests of the institution, the Court 
would not interfere. But here we -have an 
appointment nøt made in the interests of 
the institution and the case is entirely 
different from those in which the appoint- 
ment of a minister of religion not belong- 
ing to the particular sect of the founder, 
was upheld after it had existed for a consider- 
_ able time. 

1 will now deal with two objections 
raised by the Adyocate-General on procedure 
which, he claims, stand in the way of our 
giving effect to the view we take of the 
agreement and appointment. The first is 
that there was no issue raised in either of 
these suits as to the validity of the appoint- 
ment. That is in fact so. But the allega- 
tion of invalidity was distinctly made in 
both plaints (vide, paragraph 13) and pleaded 
to in paragraph .9 and further the validity 
of the subsequent cancellation of the appoint- 
ment was alleged in the plaint and denied 
in the written statement in paragrapbs 13 
and 20 respectively and an issue was framed 
on this. (Issue No. 16), When these suits 
came on for trial they were heard with 
another suit Original Suit No. 19 of 1912 
which had been filed some years later. This 
suit was by a person who claimed the 
office by virtue of appointment by the: Tam- 
birans. Ihe pleadings in that suit are not 
before us but the issues are and one of 
them (No. 4) is “whether the appointment 
of the defendant made by the late Thandaya.- 
raya was made mala fide and to serve his 
own purpose and, therefore, invalid.” The 
whole of the evidence relating to the three 
guits was recorded by consent of parties 
in Original Suit No. 17, that is, Appeal 
No. 317 (vide judgment of lower Court 
page 52),and the Judge finds on the ques- 
tion of the validity of the appointment on 
issues Nos. l and2 inthe suits before us and 
on issues Nos. 3 to 5 in the other suit. Iam 
satisfied that the matter was treated as in 
issue iu the present suits and that the non- 
existence of a specific issue at the trial 
was not considered of any importance there 
“being the issue in the other suit. At the 
- worst it would only be necessary for us to 
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frame the issue formally in these suits and 
that can, if necessary, be deemed to be 
done. 

The next objection is more serious. It 
is contended that the Court has no power 
to remove the defendant in the present 
suits which are brought under section 92 
with the consent of the Advocate-General. 
The learned Chief Justice has dealt with 
the history of these suits and I entirely 
agree with him in holding that it is not 
open to us to re-consider a decision already 
given in Appeal No. 317 of 1918. That 
decision is part of the judgment in this 
appeal and oan only be questioned on appeal 
to the Privy Council. To the extent, there- 
fore, of the relief claimed in Appeal No. 
317 of 1918 to remove the defendant from 
the headship of the Mutt, the matter is 
already decided and the suit fails, I entirely. 
agree, however, with the learned Chief Jus- 
tice that asto the second relief in Appeal 
No. 317 of 1913 and the whole of the 
matter in issue in Appeal No. 318 of 1913, ° 
we are not prevented by the first decision 
or the above view from giving effect to 
our finding. It is our duty to remove a 
trustee whose appointment is bad and in 
my opinion the fact that the trusteeship 
vests ex-oficto in the holder of an office 
which we cannot touch in this suit makes 
no difference whatsoever. The decrees will 
be as stated’ in the judgment of the learned 
Chief Justice. 

Appeal partly allowed; 


Decree modified, 
V.R.P. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decarer No. 79 or 1915. 
May 9, 1917, 
Present:—Mr. Justice Sharfuddin and 
Mr, Justice Roe. 
BHIRUKHI OJHA—Derenpant No, 2— ) 
APPELLANT 
YETSUS 

Musammat RAJBANSI KUBR-— PAINTIFE, 

RAMESHWAR PRASHAD SINGH AND | 


OTHERS— DEFENDANTS — RESPONDENTS. 
Land revenue in Bengal and Bihar, date of payment 
of—Arrear, non-payment of, effect of—Sale of estate, 
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In Bengal and Bihar the sum of land revenue duc 
for Chait-Baisakhk kist becomes payable on the last 
day of Bajsakh (which ordinarily falls between the 156 
and 15th of May), from which date it becomes an 
“arrear,” and if this arrear is not paid by the date 
fixed by the Board of Revenue as the latest date of 
payment the estate becomes immediately liable to 
sale, [p. 640, col. 2.] : 


Appeal from a decision of the Subordinate 
Judge, first Court, Muzafferpur, dated the 
80th January 1915, 


Sir Alr Imam and Mr. 
Mitra, for the Appellant. 


Sharosht Charan 


Messrs. Kulwant Sahay, and Harnandan 
Sahay (Government Advosate to watch for 
the Board of Revenue), for the Respond- 
ents. 


JUDGMENT.—The plaintiff in this case 
is Musammat Rajbansi Kuer. She holdsa 
9-annas share in Tou: Nos. 4543. The 
entire mahal was sold by auction for arrears 
of Government revenue for the June 
instalment on the 21st of September 1911 
and was purchased by the defendant 
Bhirukhi Ojha for Rs. 5,750. An appeal 
was filed to the Commissioner. This appeal 
was dismissed on the 2nd of April 1912. 
On the 27th of February 1913 the plaintiff 
filed the present plaint asking that the 
sale be set aside on ten grounds as set forth 
in paragraph 6 of the plaint. 


(1). The sale was a fraudulent sale 
brought about by her co-sharer Rameshar 
Prasad Singh for whom Bhirukhi Ojha isa 
mere benamidar. 

(2). The account of the arrears as entered 
in the ledger is wrong. 

(3). No notice under sections 6 and 7 
was issued, 

(4), The notice under section 6 was not 
properly prepared. 

(5). The date of sale was not properly 
given inthe notice. 

(6). The name of the mahal is Chako 
Chapra GangiChapra but in the said notice 
only Chako Chapra was given. 


(7). There are six proprietors but the 
name of one only was given in the 
notise. 

(8). The amount of arrears as entered 


in the notice was wrong. 
(9), The notice under section 7 was not 
served and was not in proper form. 
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(10}. By reason of this fraud the mahal 
the fair value of which is Rs. 18,000 has 
been sold for Rs. 5,750. 

Paragraph 7 of the plaint runs as follows: — 

“That your petitioner also begs to submit 
that wheh the June instalment of 1911 had 
fallen into arrears, the said mahal ought 
not to have been sold by auction before 
the 28th September 1911, and the Revenue 
Officers had no power, according to the 
provisions of law, to sell the said mahal 
before the 28th September 1911. For 
the above reason also the said sale is 
entirely against law, null and void and 
ineffectual.” 

A written statement was filed and upon 
the pleadings the following issues 
framed :— 

1. Is the suit maintainable in its pre- 
sent form P 

2. Has 
action P 

3. Whether defendant No.2 is a furzidar 
for defendant No. 1? 

Whether defendant No. 2 was party to 
the fraud? (Defendant No.1 is Rameshar 
Prasad Singh. Defendant Nos. 2 is Bhirukhi 
Ojha). r 

4, Whether the sale is irregular and illegal 
and can it be set aside? Whether the 
price is inadequate P 

5. What is the extent of the plaintiff's 
share in this mahal ? Can the plaintiff get 
his share re-conveyed from defendant No. 2. 
If so, on what term ? 

6. Whether the amount of the arrears 
stated in the notice is correct? Whether 
the account in the tauzi ledger of the 
Collector is correct ? 


The learned Subordinate Judge found 
that there was no evidence to show that 
Bhirukhi Ojha was a furzidar for Rameshar 
Prasad. He found also that notices under 
sestions 6 and 7 had been properly served 
and were in order: that the plaintiff had 
failed to prove that there was no arrear 
of revenue on the date of sale and that 
the amount shown in the notices as the 
arrears was correct and that no order 
could be made ordering the defendant No, 2 
to re-conyey 9 annas of the mahal to the 
plaintiff. But upon the ground that 
the sum due for the kist -ending the 
Yth of June 1911 was not an arrear but a 


were 


the plaintiff any cause of 


} 
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sum to be paid as revenne for the June 
kist, be held; that under sections 2 and 3 
of Act XI of 1659, that sum if not paid on 
the 7th of June would not become an arrear 
of revenue until the Ist of July and that 
the date of payment of that arrear would 
be the 28th of September 1911, On this 
reasoning he held that there were no 
arrears on the 2Zlst of’ September 1911, the 
date of the sale, and that, therefore, the sale 
wasab initio void. He, therefore, gave the 
plaintiff a deerse for the recovery of the 
mahal sold. 

We have no hesitation in agreeing with the 
learned Subordinate Judge that there is no 
reliable evidence on the record to show 
that the defendant No. 2 is farzidur for the 
defendant No.1. There is no real attempt 
to sbow any connection between them. 
There is a considerable body of evidence 
to show that Bhirukhi Ojha has since the 
sale, beenin actual possession of the estate. 
We have also no hesitation in saying that the 
plaintiff has entirely failed to prove that 
the notices under section 6 ard section 7 
were not served. It is clear that a receipt 
for these notices was signed by Fauzdar Jal. 
The learned Subordinate Judge has shown 
clearly that the evidence given by Fauzłar 
Lal that he did not receive this notice is 
entirely false. There is also no reason for 
supposing that the use of the term Chako 
Chapra in the notice was nota completely 
adequate description. in the register D 
the village is known as Chako Chapra and 
the omission of the words Gangi Chapra 
could not mislead any body desirous’ of 
- bidding at the sale. The only point upon 
which the plaintiff can succeed is the point 
taken by the learned Subordinate Judye. 


As we understand the framing of the issues 
the plaintiff was not serious in the sugges- 
tion made in paragraph 7 of his plaint. If 
indeed there was anything in the suggestion 
that the arrears of revenue the latest date 
for payment of which has been fixed as the 
7th of June, were not really arrears until 
the Ist of July, every revenue sale held in 
Bengal and Bihar during the last fifty years 
would be void. The learned Subordinate 
Judge seems to us to have fallen into this 
error that he has regarded the revenue kist 
ad falling due on the 7th of June whereas 
the fact is thatthe 7th of June is the latest 
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date of payment for previous arrears. We 
have been shown papers to prove that the 
kists in which the revenue of this particular 
mahal is paid are as follows: — 


Rs. as. p. 
For Chait Baisakh .. 6312 0 
For Jeth, ‘Asharah-Shraban ... 80 6 59 
For Asin, Kartik, Aghan 34 6 0 
For Pus, Magh, Phagun 85 15 0 


The Chait- Baisakh kist becomes payable 
on the last day of Baisakh which ordinarily 
falls between the ist and 15th of May, and 
in the year 1911 did fall on the 29th of 
April. Therefore, the sum due for the Chait. 
Batsakh kist became an arrear on the Ist 
of May, and if this arrear was not paid by 
the date fixed by the Board of Revenne 
as the latest date of payment, the 7th of 
June, the estate became immediatély liable 
to sale. But of these facts, there is upon 
the record no evidence and the question 
is whether weshall be exercising a wise 
discretion in allowing the appellant to bring 
this evidence upon the record at the appel- 
late stage. We feel bound to say that 
the view taken by the learned Subordinate 
Judge was a view which the defendants to 
the suit could hardly anticipate. There 
was no indication in the framing of the 
issues that the case would bs fought upon 
There was no suggestion in the 
grounds of appeal taken before the Cor- 
missioner that this was the origin of the 
plaintiff’s assertion that the estate was not 
in arrears at the date of the sale. We 
feel that for the ends of justice an op- 
portunity must be given to the defendant 
to bring upon the record, the necessary 
evidence to show that the kist for payment 
of which the latest date fixed is the 7th 
of June is the Chat Baisakh kist and that 
the sum due thereunder became an arrear 
of revenue on the last day of Batsakh. We, 
therefore, remit the record to the learned, 
Subordinate Judge with instructions that 
he take evidence upon this point and submit 
the evidence to this Court before the Ist 
of July. Let the record be sent down at 
once. 

Case sent back. 
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GOBIND DAS V. BISHAMBHAR DAS, 


PRIVY COUNCIL. 
APPEAL FROM TAH ALLAHABAD Hias Court, 
May 23, 1917. 

Present:— Viscount Haldane, Lord ees 
' Sir John Edge and Mr. Ameer Ali. 

GOBIND DAS -—-PLAINTIFF——APPELLANT 

VETSUS 
BISHAMBHAR DAS-—-—Derenpanr— 


RESPONDENT, 

Inbel—Caste dispute—Panchayat, resolution of, 
publication of —Privilege, whether destroyed by irregula- 
rity in passing resplution—Jurisdiction of caste pan- 
chayat, whether subject to control of Civil Courts. 

B., the chowdhri or chairman of a caste panchayat, 
circulated to the other members of the caste a 
resolution of the panchayat suspending social relations 
with G.’s family. In an action for libel brought by 
G. against B. it was contended that G. had no 
proper notice of the meeting of the panchayat and 
that in consequence the passing of the resolution 
was contrary to -natural justice, and B. was not 
privileged i in publishing it. It was found that the 
notice was duly given: 

Held, that B.’s privilege was not affected or 
ee hy any defect in the notice to Q. [p. 646, 
vol, J, 

To defeat or rebut privilege, the law does not 
recognise anything short of actual or express malice 
in the publication of the matter which is charged 
to be libellous. [p. 645, col. 1.] 

[The question of the power of the Civil Courts to 
control the jurisdiction of caste bodies purporting. to 
excommunicate or censure caste offenders discussed, 
but not decided. | - 

Appeal from a decree of the- Allahabad, 
High Court (Tudball and Rafique, JJ.), 
dated March 16th, 1914, reported as 23 
Ind, Cas. 301, reversing the decree of the 
Subordinate Judge, Benares, 

FACTS of the case sufficiently appear from 


their Lordships’ judgment. 


Sir H. Erle Richards, K. O., and Mr. Dube, 
for the Appellant, submitted that the oc- 
casion was not privileged because the 
resolution was not passed regularly but 
contrary to natural justice, there being a 
neglect of the requirement that the accused 
should be present or be given an opportunity 
of being present. Alternatively, there is 
evidence of malies. It is true the defend- 
ant was an agent of the panchayat, but if the 
principal is not privileged then the agent is 
not privileged. 

Plaintiff had no notice of the mesting of 
the panchayat. At the meeting the members 
present knew that he was at Calcutta. 
It is made a charge against him that he 
had not signed a certain chititha; he never 
had the chance of signing it. It is alse 
charged that he did not attend the panchayat. 

41 | 
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How could he when he was at Calcutta and 
had no notice? 

` [Lorp Atkinson referred to Chamberlain v. 
Boyd |. 

[Viscount Hanpans.—I agan like an 
authority for the proposition that the Court 
has power to restrain a panchayat from ex- 
cluding a man from caste. My difficulty is 
that what was said was true. | 

I concede that a domestic tribunal may 
outcaste aman, and may declare its decision 
to the members of the caste: Odgers’ Law 
of Libel and Slander, 5th edition, page 287 
(Chapter 10, Qualified Privilege), but I 
submit that if the outcasting itself is invalid, 
the deslaration is not privileged. 

Caste meetings must observe the require- 
ments of natural justice: Krishnasamz Chettiv. 
Virasamt Ohetti (2). When this was not done 
a declaration that a man was outcasted was 
held to be illegal, and he was given damages 
for libel: Vatlabha v. Madusudanan (8), 

It would have beena complete answer in 
the latter case to say thatthe man was in 
fact outcasted; but if was decided that 
defendant could not rely upon that fact, 
because the outeasting was contrary to 
natural justice. Thatcase was accepted as 
an authority in Keshavlal v. Bat Girja (4), 
where it was laid down that the right 
to outcaste must ba properly exercised. 
That case recognises that if the desision to 
outecadte is improperly obtained, a statement 
of the outcasting is actionable. 

The rules of natural justice in these 
matters are summarised in Pollock on 
Torts, page 125. 

[Viscount Hatpvsne.—lIs not the right of the 
Court to interfere as to voluntary associations 
limited to cases where aright of property 
is involved? | 

Under the conditions which prevail in 
India, a man has such a right in the mainten- 
ance of his caste that the Court will take 
cognisance of the matter though no question 
of property is directly involved: Cuppusawimi 
Chetty v. Doraisawmy Ohetty (5), Jagannath 


(1) (1883) 11 Q. B. D. 407; 52 L, J. Q. B. 277; 43 L. 
T. 328; 31 W. R. 572; 47 J. P. 372. 

(2) 10 M. 133; 3 Ind. Dec. (N. 8.) 843. 

(3) 12 M. 495; 4 Ind. Dec. (N. 8.) 694. 

(4) 24 B. 13 at p. 21; 1 Bom. L, R, 478; 12 Ind. Doc. 
(N. s.) 545. 6 

(5) 8 Ind. Cas, 955; 83 M. 67; 6 M. L. T. 290; 19 
M, L. J. 714. 
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Ohurn v. Akalt Dassia (6), Advocate-General, 
Bombay v. David Haim Devaker (7), Appaya 
v. Padapps ” (8), Ram Kant v., Ram 
Lochum (9). A 

The Courts in India regard the caste 
interest as of so great value that they 
specially protect it; and these cases show 
that they will intervene on behalf of those 
expelled from caste on grounds contrary to 
natural justice, 

[Viscount HALDANE 
whether he justified. | 

[Mr. Dunne.— Their case throughout was 
that the panchayat was a bogus one; that 
was the issue, Both Courts have held that 
it was not. 

[Viscount HALDANE.—It would have been 
much better if the English practice had 
been followed: innuendo, that plaintiff had 
been outcasted: plea of justification. ] 

The words of the resolution suggested 
that plaintiff had refused to accept a reason- 
' able opportunity to appear and olear up his 
position, 

[LORD ATKINSON,— You are driven to say 
that such a publication would be untrue unless 
the expulsion were legal and valid. | 

I present the case onthe ground that the 
pancahyat have no right to pronounce a de- 
sision contrary fo natural justice. The issue 
as to notice the High Court‘has found against 
me. I submit the Subordinate Judge was 
right in holding that the notice was not 
sufficient, and also that there was malice on 
the defendant’s part in procuring the passing 
of the resolution. 

The libel is a communication to the pachhain 
tar telling them to have no dealings with 
plaintiff. It is defamatory and actionable. 
The defence may be privilege, but that can 
only be if they have acted properly; the 
statement was not made honestly, in the 
sense that the plaintiff had no opportunity of 
appearing. 

[LORD Arkinson.— There is nothing against 
natural justice in the publication. Your ob- 
ri is to the way the decision was arrived 
at. 

Mr. Dube, followed: Both the Conrts 
below have found the statements are defa- 


asked Mr. Dunne 


(6) 21 C. 463; 10 Ind. Dec. (x, s.) 938, 

(7) 11 B. 186; 6 Ind. Dec. (N. s.) 122. 

(8) 23 B. 122; 12 Ind. Deo. (N. 8.) 81. 
* (9) (1859) S. D. A. 535, 
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matory. There is no analogy between a 
voluntary association, like a club, and a 
caste. Ontcasting in India is far more than 
turning a man out of a club: many of the 
man’s rights are affected by if. Hence to 
say a man is an outcaste js per se defamatory. 

Whether there was privilege depends on 
two things: 

(1) Had the panchayat jurisdiction P 

(2) If they had, did they exercise it 
according to the rules of natural 
justice P 

As far back as 1848 suits were entertained 
for re-instatement to caste. In that year it 
was decided in express terms that a Muham- 
madan who had been improperly expelled 
should be restored to caste: Sonaullah 
Khan’s case (10). 

This was followed in .859 in the case of 
a Hindu Brahman, the acts charged against 
whom were not such as to justify expulsion. 
The Court went into the merits and beld the 
man was entitled to re-instatement: fam 
Kant v. Ram Lochum (9). - 


[Viscount HALDANE,— Was the question of 
jurisdiction raised? No one seems to have 
thoughtof it. | 

[Mr. AMEER Axtt-—Was the suit here 
brought on those lines ? | 

No: It has been the custom in India to sue 
for defamation. l l 


[Viscount HALDANE,-—You have some au- 
thority for saying that the Courts in India 
have dealt with cases on these lines: but 


how can the Courts here go into questions 
of this kind?] 


The question is whether the panches had 
jurisdiction, The High Court held they 
had. I contend they had not. 

(Mr. Dunne.-~This issue of jurisdiction has 
never been raised before. | 

It was, because it was raised that the ques- 
tion of sea voyage was gone into. The Courts 
should have framed an issue whether the 
ground alleged was one for which a man 
sould be ontcasted. 

[LORD ATEINSON.—To say the alleged 
cause was no adequate cause is making us a 
Court of Appeal. | i 

| Mr. Dunne.—It has never been suggested - 
that the panchayat was not a perfectly proper 
tribunal to decide the point. | 


(10) (1848).S, DA. 541, 
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The Civil Courts ought to consider whether 
what a member did involves loss of caste. 
You have to decide.on evidence what the 
rules of the caste are: Venkatachalapatt v. 
Subbarayadu (11). 

Reference was also made to the Bengal, 
N..W. P. and Assam Civil Courts Act, 1887, 
section 37. 

Mr. A. M. Dunne, for the respondent, was 
not called upon. 

JUDGMENT, 

Mr, Ameer Ati.—This appeal arises out of 
an action for libel brought by the plaintiff 
in the Court of the Subordinate J udge of 
Benares, where the parties reside and carry 
on business. Both belong to the Agarwala 
Vaishya caste of Hindus, and both appear 
to occupy an influential position in their 
community. 

The Agarwalas of Benares are divided into 
two tarsor sections, one called the purbia 
or “Eastern,” the other pachhain or “Wes: 
tern;” but in doctrinal matters and caste 
observances there seems to be no difference 
between them. The inter-communal govern- 
ment of each section is vested in a 
panchayat composed of the general body 
of its members, which, so far as appears 
on the record, has the authority to enforce 
the due observance of the caste rules. In 
this connection it should be mentioned 
that there are numbers of Agarwalas in the 
neighbouring towns of Mirzapore and Chunar 
with whom the Benares Agarwalas maintain 
close social relations, 

The proceedings in this case show that 
many of the Agarwalas of Benares take a 
much stricter view of the: doctrines 
of their religion than most of their 
fellow-castemen, especially in. Western 
India; and in no respect is the difference 
more pronounced thau on the question of 
a sea voyage undertaken by a Hindu. 
Whilst other Hindus, including Agarwalas, 
hold that a purification ceremony technically 
called prayaschiita absolves the sin incurred 
by voyage across the seas, the Benares 
Agarwala holds firmly to the doctrine 
that the taint the offender contracts is 
beyond absolution. In recent years, 
however, a strong body of public opinion 
has been growing up which considers this 
extreme view to be not only illiberal and 


(11) 18 M. 293; 4 Ind, Deo, (x. s.) 916. 
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opposed to the spirit of the times, but 
also as unwarranted by the  Shastras. 


The plaintiff seems to be the protagonist of 
this school of thought. The controversy 
between what may be called for the 
purposes of. this judgment the orthodox 
section and the comparatively smaller 
body of reformers assumed an _ acute 
character with the return to India in May 
1910 of one Babu Laksmi Chand, also an 
Agarwala . belonging to the “Western” 
section, He appears to have been sent to 
England as a Government scholar, and to 
have had in this country a meritorious 
career. On his arrival, however, at home 
he was promptly put out of the caste by 
the panchayat of his section. His academical 
distinctions in England were appreciated 
by the advanced and liberal-minded people 
of his community, who received him with 
marks of esteem and respect; and after 
he had gone through the prayaschitia 
ceremony they gave a dinner in his honour, 
at which several of the younger members 
of the plaintifi’s family are said fo have 
been present, This seems to have offended 
the religious feelings of the orthodox; a 
chittha, or ‘declaration of faith,” was drawn 
up, it is said, at the instance of the 
defendant (whose position in the pachayat 
will be explained later on) and circulated 
for signature among the members of the 
caste. It is alleged by the defense, 
but denied by the plaintiff, that this 
document was presented to him, and 
that he declined to attach his name to it. 
On his side, he issued to his caste-people 
and others a public appeal, in which he 
pleaded for toleration and a more liberal 
interpretation of the religions doctrines of 
the sect. In this leaflet he also gave 
expression to certain strictures on other 
members of the caste, apparently to show 
the inconsistency of their attitude towards 
moral delinquency. This was regarded by 
a majority of the caste-people as implying 
a reflection on them, and they desided on 
holding a meeting of the panchayat to 
consider the ‘matter in relation to the 
plaintiff and his brother Bhagwan Das. 
The meeting was accordingly held on the 
19th June 1910; whether it was convened 
in accordance with the rules of the pan- 
chayat, and whether plaintiff had noties 
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of the meeting will be diseussed shortly. 
The sitting of the panchayat ia said to 
have lasted from eight in the evening 
until next morning; so the debate must 
have been prolonged, and it may fairly be 
presumed that persons interested in the 
proceedings had ample opportunity to put 
in an appearance. Finally, as the plaintiff 
was in Caleutta and could not attend, and 
his brother Bhagwan Das did not or would 
not do so, the panchayat passed a resolution, 
the publication of which forms the libel 
charged against the defendant in this 
action. 
The resolution is in these terms:— 


“It was settled by the ‘panches’ that since 
B. Gobind Das and B. Bhagwan Das 
publicly circulated among the ‘bradris,’ 
and the non-bradris’ a pamphlet about the 
‘bradr? againstthe practices of the ‘bradri’ 
and did not attend the ‘panchayat’ on being 
called to do so, these facts show that these 
gentlemen circulated the pamphlet simply 
to disgrace the ‘bradri,’ and their not 
signing the ‘chittha’ shows that their views 
are against the ‘panchayat’; therefore, itis 
ordered that until B. Gobind Das and B. 
Bhagwan Das clear themselves, fhe family 
of B. Madho Das be ‘baratao-bund,’” 

In the plaint the order recorded by the 
defendant is given more briefly. Whether 
the whole resolution or only the substance 
as given in the plaint was communicated, 
the kernel of the publication was the 
decision to suspend social relations with 
the plaintiff. The-communication was made 
by the defendant Bishmabhur Das in his 
capacity of ehowdhri or chairman of the 
purbia panchayat to the ‘Western’ section, who 
were, it is not disputed, interested in the result 
ef the proceedings, and to other members 
of the caste in Benares, Mirzapore and 
Ohunar. The plaintiff on his return from 
Calcutta sent a registered letter to the 
defendant asking for particulars regarding 
the resolution and. the facts on which 
it purported to be based. This letter 
was submitted to a smaller gathering of 
the community called a bahak, which 
apparently deals with minor matters 
affecting the caste; and it was decided to 
give no reply. 

On the 24th August 1910 the plaintiff 
brought the present suit. The main 


INDIAN OASES. 


[1917 


allegations on which the astion is based 
are that the meeting of the panchayat at 
which the resolution was adopted was not 
held in “good faith;” that it was composed 
of defendant’s: friends, “who were under 


- his influence,” and in effect it was a sham 


meeting; that no opportunity was given to 
him “to get up a defence;” and that in 
sending the resolution to the chowdhre of 
the pachhain section and the caste-people 
generally the defendant was ac uated by 
malice aud ill-will, The plaintiff further 
alleged that by this act of the defendant, 
which virtually declares him tu be an 
“outeaste,”? he has been disgraced and 
humiliated in the eyes of the members 
of the caste as well as the public at large 
and prejudicially affected in his religious 
and communal rights and that he has also 
suffered men‘ally; and he claimed Rs. 11,000 
as damages for the injury caused to him. 

The defendant joined issue on all the 
material allegations; he alleged that the meet- 
ing was regularly held, that the proceedings 
were bonu fide, that due notice in accordance 
with the rules of the panchayat was given to 
the plaintiff and the other members of his 
family; he further pleaded privilege, alleging 
that in sending a copy of the resolution 
to the pachhain pinchayat and others he 
acted in discharge of his duty; and he 
denied that “his action was the outcome of 
malice or ill-will. 

The Subordinate Judge held that a 
meeting of the panchayat was in fact held 
on the 19th June 1910 and that the 
defendant was “as much liable for the 
resolution passed at that meeting as any 
other member” of the panchayat. LHe held 
further that the conduct of the defendant 
(in publishing the resolution) was not 
privileged, inasmuch as “no nétice of the 
meeting was given to the plaintiff, nor was 
he told with what offence he was charged. 
The defendant, therefore, has done an act 
which constitutes malicious defamation of 
the plaintiff.’ In another part of bis 
judgment he says as follows:— 


“It was the duty of the chowdhri to 
publish the resolution complained of, and 
there is no malice in such publication. The 
legal malice consisted in not giving oppor- 
tunity to the plaintiff to defend himself, and 
in passing that order behind his back, 
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The publisation of the order cannot be 
called malicious.” 

Their Lordships have referred fe these 
findings of the Trial Judge, as they form 
the sheet-anchor of the plaintiff’s case on 
this appeal, 


Proceeding on these grounds, and after 
an elaborate exposition of the Hindu 
doctrines relating to the lawfulness of sea 
voyages, he made a decree in favour of 
the plaintiff, awarding him a small sum 
as damages, as he considered he had merely 
a sentimental causa of action. 

The defendant appealed to the; High 
Court of Allahabad, which reversed the 
decree of the Sa bardine Judge and dis- 
missed the action, holding that the oom- 
munication made by the defendant was 
privileged, and that there was no evidence 
of express malice. 


On the present appeal, which is by the 
plaintiff to His Majesty in Council, the 
arguments have travelled over a rather 
wide area. In their Lordships’ opinion, 
however, upon the facts proved or admitted 
in the case, the only points for determination 
are those on which the High Court pro- 
ceeded, namely, whether the occasion on 
which the communication was made by 
the defendant to the chowdkrz of the pachhain 
section and members of the saste interested 
in the matter was privileged; and if it 
was, whether he has forfeited it by reason 
of the fact that in making the com- 
munication he was actuated by what is 
called in law express malice. The onus 
of establishing this fact that his conduet 
was the outcome of some improper motive 
or private spite rests on the plaintiff. 

The principles relating to both these 
questions are well settled and require no 
examination. Their Lordships need 
only refer to Toogood v. Spyring (12), in 
which Baron Parke enunciated the rule as 
to privilege which has been accepted in 
subsequent cases as furnishing the guiding 
principle on the snbject; and to the case 
of the London Association for the Protection 
of Trade v. Greenlands Limited (13) and 
the recent case of Adams v. Ward in 
the House of Lords, not yet reported. . 

(12) (1834) 1 3 

347: 149 E. R. 1044: 40 R. R. 528. 

(18) (1916) 2 A. 0. 15; 85 L, J. K. B. 698, 
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The allegation of the plaintiff that the 
masting at which the resolution was passed 
was not a bona fide meeting of the panchayat 
has baen clearly disproved; the High Court 
has expressly found that the panchayat was 
regularly convened, and that the procsed- 
ings were in conformity with its rales, and 
there is nothing in the Sabordinate Judge’s 
jadgment to suggest or support a contrary 
view. The defendant, it is proved, is one 
of the two chowdhris of the panchayat, 
Their Lordships gather that he is the 
principal chowdhri; anyhow, it is his duty 
to give effect to the decisions of the pancha- 
yat, and to communicate the result of its 
proceedings to parties interested in the same. 
Along with the general body of the caste, 
the pachhain section was interested in the 
decision of the purbia panchayat as it might 
seriously affect their own attitude with 
regard to the controversy. The resolution 
suspends provisionally social relations of the 
easte-people with the plaintiff and his family. 
The defendant denies that this amounts to 
“outeasting” the plaintiff; but assuming 
that it conyeys the innuendo he charges, 
their Lordships are clearly of opinion that 
the defendant acted in discharge of the duty 
imposed on him io making the communica- 
tion to the chowdhrz of the other section, 
and to the easte-people generally, and that 
the occasion was privileged. 


The plaintiff’s case, bothin his plaint and 
on the evidence, was that the action of the 
defendant wasthe outcome of private spite. 
Again, the High Court has found that the 
defendant acted in good faith in the exe- 
cution of his duty, and that it was not 
shown that he was “actuated by ill-will or 
ulterior or improper motive,’ nor does the 
Subordinate Judge hold the contrary. The 
Trial Judge inferred what he calls “legal 
malice’ from the failure of the defendant 
to give a sufficient personal notice to the 
plaintiff. Their Lordships do not understand 
what the learned Judge means by legal 
malice. To defeat or rebut privilege, the 
law does not recognise anything short of 
actual or express malice in the publication 
of the matter which is charged to ba 
libellons. They find no ground for suppos- 
ing there was any duty imposed on the 
defendant beyond properly and duly giving 
effect to the rules of the panchayat; the in- 
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ference of “legal” malice from his not doing 
something more seems to their Lordships 
quite unwarranted, 

But it has been contended that the absence 
of proper notice to enable the plaintiff to 
attend the meeting and exculpate himself, 
being contrary to the principles of natural 
justice, vitiates the whole proceeding and 
affects the bona fides of the defendant’s 
action. ‘This contention seems to confuse 
two distinct considerations. Whatever may 
be the effect of the absenceof such a notice 
with regard to the adjudication of the matter, 
unless if can be shown that the defendant 
was bound to examine into the regularity 
and: correctness of the panchayat’s decision 
before issuing a copy of the resolution to 
parties interested in the question, it would 
be absurd to say that -the privilege is 
affected or rebutted by want of notice. 

It is clear, however, that a notice in 
accordance with the rules and practice of 
the panchayat was given in fact to the 
plaintifi’s family, and at the family residence 
standing in the panchayat register. He no 
doubt was absent in Caloutta, but the ques- 
tion that was to be debated affected all the 
members of the family, and any one of 
them could haye attended, if not to answer 
the charge, at least to ask for an adjourn- 
ment. 

The finding of the Subordinate Judge 
on this point is distinct. He says:— 

“The defendant gave notice to the plaint- 
iff in the usual manner, namely, by send- 
ing the barber to the koth: house in the 
city. It is not denied that the barber 
gave notice of the meeting to the plaintiff’s 
gumashta Debi Parsad. For all ordinary 
panchayat purposes such notice would have 
been enough. No notice ever was given 
by the plaintiff to the defendant that the 
four brothers are separated, and that in the 
panchayat register, instead of one name, four 
names should be entered, and that in future 
all notices should be sent to the different 
residential houses of the plaintiff and his 
brothers, and not to their joint house in the 
sity.” 

Their Lordships are of opinion that this 
appeal fails; they will accordingly humbly 
advise His Majesty that it should be dis- 
missed with costs, 


Appeal dismissed, 


INDIAN OASES. 


[1917 


CALCUTTA HIGH COURT. 
RuLE Nist: No. 947 or 1916. 
February 26, 1917. 
Present:-—Mr. Justice Beacheroft and 
Mr. Justice Walmsley. 
HARIDAS DATTA—Dsrenpant— 
PETITIONER 
versus 
BAIDYA NATH GHOSE AND ANOTHER—- 


Priatntirvs—-Opposite PARTIRS, 

Civil Procedure Code (Act V of 1908), Sch.II, paras. 
4, 15—Arbitration and award—Arbitrator giving evi- 
dence before his colleagues, effect of—Majority award, 
validity of —Party deliberately absenting himself—Mis- 
conduct of arbitrators. 

The mere fact that one of three arbitrators gave 
evidence before the others, does not constitute mis- 
conduct on the part of the arbitrators so as to vitiate 
their award. [p. 647, col. 1.] 


A majority award by the arbitrators is not bad, 
merely because the reference to arbitration did not 
provide that the opinion of the majority should 
prevail, where the application to Court for reference 
contained a provision to that effect. [p. 647, col. 2.] 

Where one of the parties to an arbitration deli- 
berately absents himself from the hearing, the award 
concluded on the hearing of the arbitration in hig 
absence is not bad, [p. 647, col, 2.] 


Civil Rule against the order of the Munsif, 
9nd Court, Krishnagar, dated the 17th 
August 1916. 


Babu Surendra Kumar Bose, for the Peti- 
tioner. 


Babu Gurudas Sinka, for the Opposite Party. 
JUDGMENT. 


Bracnororr, J.—This is a Rule calling upon 
the opposite party to show cause why the 
objection’ to the award of the arbitrators 
should not be upheld and the order of the. 
Munsif confirming it seb aside; or why such 
other order should not be passed as to this 
Court may seem fit and proper. The peti- 
tioner is the defendant in a suit which was 
pending before the Munsif of Krishnagar. 
An application was made tothe Munsif to 
appoint three gentlemen as arbitrators. One 
of these gentlemen Jogendra Nath Bhatta- 
charjes was a witness for the plaintiff, 
Another of them Lakhi Kanta Dey was a 
witness for the defendant. Both of them 
had appeared in Court. The third arbitra- 
tor nominated was Gokul Chandra Bando- 
padhya. During the course of the arbitration 
Jogendra Nath Bhattacharjee gave his evi- 
dence before the other arbitrators. The 
arbitration was not finished on that day and 
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it was postponed till the next day, “when the 
petitioner put in an application before the 
arbitrators objecting to their going on with 
the arbitration and saying that he would not 
put any evidence before them. Two of the 
arbitrators, namely, Jogendra Nath Bhatta- 
charjes and Gokul Chandra Bandopadhya 
made an award in favour of the plaintiff. 
The third arbitrator Lakhi Kant Dey made 
an award in favour of the defendant. An 
application was made to the Munsif to set 
aside the award of the majority of the 
arbitrators but the application was rejected. 


The first point taken before us is that 
there was misconduct on the part of the 
arbitrators in that Jogendra Nath Bhattachar- 
jee gave evidence and the argument is put 
as high as this, that the mere fact of 
giving evidence constitutes misconduct, We 
are not told what the nature of that evi- 
dence was. For ought we know it may 
have been of a purely formal character. 
it is argued that the arbitrator is on the 
same footing as a Judge, who cannot give 


evidence in a case before himself, As re- 
gards the capacity of a Judge to give 
evidence in a case before himself there 


have been many decisions by the Courts, 
and the view has been taken that a Judge 
is a competent witness where his evidence 
has to be submitted to the independent 
judgment of other persons who are sitting 
with himself to try the case; such as a 
Jury or Assessors. Bat it seems to me 
that the considerations, which apply to the 
case of a Judge, are beside the point in 
the present case. It is conceded that the 
arbitrator would have been guilty of still 
greater miscondus3t if he had concealed facts 
which were within his knowledge, and 
obviously it would be sn, because in 
that case his award might be based on 
knowledge of his own ’in which his fello+- 
arbitrators did not share. Bat in te 
present case, the parties knowingly appointed 
two gentlemen as arbitrators who were wit- 
nesses in the case; and if they with that 
knowledge appointed the arbitrators, it 
appears ,to me to be idlefor the defendant 
now to suggest that the arbitrator should 
not have acted as such because he had 
knowledge of the facts of the case, or should 
not have placed his knowledge at the disposal 
of hig fellow-arbitrators, The petition 
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shows that he was examined atthe instance 
of the party. 

The second ground taken is that the 
reference to arbitration did not provide that 
the opinion of the majority should prevail 
aud, therefore, the award is bad. The re- 
ference, it is true, does not in so many words 
provide for this, but the application for 
reference to arbitration contained a provision 
that the opinion of the majority should 
prevail. It is argued that inspite of that 
the award is bad in the: absence of such 
provision in the reference itself. It seems 
to me that there is no substance in this 
ground. .The authority of the Court to 
make a reference to arbitration depends 
upon the application of the parties, If the 
Court had made an order thatthere must 
be unanimity in the award, it is conceded 
that the reference would have been bad 
besause it went beyond the intention of 
the parties. Itis conceded that the only 
order which the Court could make in ascord- 
ance with the intention of the parties on 
the point was that the award should follow 
the opinion of the majority. it seems to 
me that we ought not to give effest to the 
argument that because the Court did not 
in fast make the only order which it could 
have made, the award must ba set aside 
although it is made in accordance with the 
agreement of the parties. 

The third pdint taken is thatthe award 
is bad beacause’ it was concluded in the 
absence of the defendant. I have already stated 
that an application was made to the 
arbitrators on the second day of the hearing 
stating that the defendant withdrew from 
the arbitration and would not coall any 
witness. No authority has been shown to 
u3 to support the suggestion thata party 
to an arbitration can at will retire from the 
arbitration. Reference was made to some 
observations of Mr. Justice Mahmood in the 
case of Ganga Sahai v. Lekhraj Singh (1). 
Those observations haye no application to 
the present case. Here the defendant deli- 
berately absented himself from the hearing. 
To my mind on the attitude taken by the 
defandant the arbitrators were perfectly 
justified in continuing the hearing and 
giving their award. For these reasons I 
consider that this Rule should be discharged 


(1) 9 A. 253; 5 Ind. Dec. (N. s.) 604, i 
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with costs. We assess the hearing fee at 
two gold mohurs. 
WALMSLEY, J.—I agree.. 
Rule discharged, 


CALOUTTA HIGH COURT. 
APPRAL FROM APPRLLATE Decree No, 27381 
or 1915. 

i April 24, 1917, 
Present:—Justice Sir William Chitty, KT., and 
Mr. Justice Beachcroft. 
DENIBESWAR SARMA BARA THAKUR 
~~ DEFENDANT— APPELLANT 
versus 
BETHORAM SAIKIA AND OTHERS— 


PLAINTIFES—-—RESPONDENTS. 

Evidence Act (I of 1872), s. 116— Estuppel — Mort- 
gage-—Redemption—Mortgagee in possession, whether 
estopped from denying right of purchaser of mortgaged 
property to redeem 

Property belonging to a lunatic was usufructuarily 
mortgaged by his brother, who was his guardian, to 
the defendant. On the death of the lunatic the property 
was sold by the brother to the plaintiff, who there- 
npon brought a suit for redemption of the mortgage 
against the defendant: 

Held, that .section 116 of the Evidence Act did 
not estop the defendant, who was placed in posses- 
sion of theland asa mortgagee, from requiring the 
plaintiff to make out his title to redeem the mort- 
gaged property by virtue of his purchase. [p. 649, 
col, 2. 

Appeal against the decree of the District 
Judge, Assam Valley District, dated the 31st 
May 1915, affirming that of the Munsif, 


Jorhat, dated the 27th November 1913. 


FACTS of the case are briefly as follows:— 

One Brojonath as guardian of Kaliprosad, 
who it is alleged-was a lunatic, executed an 
usufructuary mortgage of  Kaliprosad’s 
property against the defendant-appellant. 
Kaliprosad died leaving sons and daughters, 
and after his death, Brajonath sold the 
mortgaged property together with the equity 
of redemption to the present plaintiff, and 
the plaintif as purchaser of the equity of 
redemption instituted the suit out of which 
this appeal bas arisen to redeem the mort. 
gage. Thecase for the defence was that 
there was no valid legal mortgage, that 
Brojonath was no heir to Kaliprosad, and 
hence he could not confer any title on 
his vendor (the plaintiff), that the plaintiff 
was not entitled to redeem the mortgage, that 


the mortgage being a void transaction the 
defendant-appellant had acquired by virtue 
of his possession for more than 12 years a 
title by adverse possession. The Mansif gave 
a decree for redemption, and on appeal, the 
lower Appellate Ceurt affirmed the decision 
of the first Court by a judgment which was 
very short and abrupt and which did not 
decide all the points necessary forthe decision 
of the appeal. Hence this second appeal by 
the defendant. 

The judgment of the lower Appellate Court 
was as follows: — 

“This appeal arises out of a suit brought 
by the plaintiff-respondent for redemption, 
The plaintiff’s case was that the land in suit 
belonged to one Kaliprosad who was a 
lunatic; that the latter’s guardian Brojo- 
nath mortgaged the land to defendant No. 1 
for ssum of Rs. 400 by a registered deed of 
mortgage (Exhibit 4); that defendant No. 1 
is still in possession as mortgagee, and that 
after Kaliprasad’s death the land passed to 
his brother the aforesaid Brojonath, who 
sold the equity of redemption to the 
plaintiff, 

The defendant filed an evasive written 
statement in which he took up a number of 
technical objections. The lower Court held 
that these were without any substance and 
gave a decree. 


The point for determination is whether the 
suit has been rightly decreed. In my opinion 
the answer to this is in the affirmative, 
The main point inyolved is whether the 
appellant having acsepted the mortgage is 
entitled to raise the plea that Brojonath 
had no right to mortgage the land. In my 
epinion he cannot do so. 


Section 116 of the Evidence Act lays down 
that no person, who comes upon any immovye- 
able property by the license of the person in 
possession thereof, shall be permitted to deny 
that such person had a title to such posses- 
sion at the time when such license was 
given, 


Here the mortgagee came upon the land by 
license of the mortgagor and he cannot now 
be heard to deny the title of the mortgagor. 

The same principle is enacted in section 
117 of the Evidence Act. I hold, therefore, 
that the suit has been rightly decreed. The 
appeal is agcordingly dismissed with cogtg,”’ 
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Babu Hiralal Sanyal (with him Babu 
Narendra Kumar Basu), for the Appellant.— 
The learned Judge holds that the decree of 
the primary Court should be affirmed but he 
does not clearly state his reasons for so 
holding. He has neither entered into the 
details of the case, nor has he given any 
reason for his decision on the issues he has 
considered. Heonught to have decided all 
the issues necessary for the decision of the 
appeal and assigned some reasons for his 
decision, and under Order XLI, rule 31, of 
the Civil Procedure Code of 1908 he is 
bound to doso. The learned Judge says that 
under section 116 of the Evidence Act the 
defendant is estopped from questioning the 
title of his mortgagor. But the learned Judge 
has overlooked the fact that the defendant is 
not questioning the title of his mortgagor. 
He is disputing the title of the plaintiff who 
has derived his title from Brojonath, who, 
the defendant says, had no right or authority 
to confer any title on the plaintiff, inasmuch 
‘as Brojonath was not the heir or legal 
representative of Kaliprosad. But the learned 
Judge has not af all tonched the question of 
the validity of title of the plaintiff, although 
he should have done so. 

Then again the appellant also contended in 
the lower Courts that he was entitled to add 
to his mortgage money thesumof money he had 
spent in the shape of payment of Government 
revenue and other public demands. But the 
learned Judge is silent on that point also, 
On the whole the judgment of the lower 
Appellate Court is very unsatisfactory and 
it has been given in contravention of the 
provisions of Order XLI, rule 31, Civil 
Procedure Code. 


Babu Satindra Nath Mukerjee (with him 
Babu Manmatha Nath Mukherji), for the 
Respondents,—The judgment of the lower 
Appellate Court is a judgment of affirmance 
and the learned Judge has considered that 
the decision of the primary Courtshould be 
upheld for reasons stated in the judgment 
of the Munsif. So the defendant has not in 
any’ way heen prejudiced by the fact 
that the learned Judge has not assigned 
any reason for his decision. He considers 
that the reasons set forth in the judgment 
of the Munsif are sufficient, and having 
accepted them he dispensed with the repeti- 
tion of these reasong in his judgment, It ig 


onlyin a judgment of reversal that it is 
necessary for the Judge to state the reasons 
for his decision, but in affirming the judg- 
ment of the lower Court the Appellate Court 
may adopt the reasons set forth in its judg- 
ment as sufficient, and need not always repsat 
them. E submit that the objections taken by 
the defendant are frivolous, and the lower 
Appellate Court is quite right in holding that 
the defendant is estopped from taking such 
objestions. 

JUDGMENT.—In this case we are of 
opinion that the judgment of the lower 
Appellate Court is not in accordance with 
law. In stating the point for determination 
the learned District Judge remarked that 
it was whether the suit had been rightly 
decreed and gave his opinion that the answer 
to this was in the affirmative. He then 
deals with the question of estoppel under 
section 116 of the Evidence Act, which does 
not arise inthe way in which he has dealt 
with it. The issues raisedin the first Court 
were quite explicit and showed what the real 
points at issue between the parties were. 
Section 116 of the Evidence Act would have 
no application to the point whether the 
plaintiff has made out his title to redeem 
this land by virtue of his purchase from 
Brojonath. The other poiats have not been 
touched by the learned District Judge, first, 
whether the mortgage was valid and, if not, 
what would be the rights of the parties; 
secondly, whether Kaliprosad was a lunatic 
and Brojonath could act as his guardian, and 
thirdly, whether Brojonath was the brother 
and the heir of Kaliprosad or not. There 
admittedly were other points raised by the 
appellant into which the Court of First 
Instance also did not go. 

We think that the judgment and dearee 
of the lower Appellate Court must be set aside 
andthe appeal re-heard, the whole matter 
being open to the Judge who hears the appeal. 
Costs of this appeal will abide the result. 


Decree sak aside; Case remanded. 
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PRIVY COUNCIL. 

APPRAL FROM THE Mapras Hien Covert. 
May 21, 1917. 
Present:—Viscount Haldane, Lord Atkinson, 
Sir John Edge and Mr. Ameer Ali. 

T, A. BALAKRISHNA UDAYAR— 
APPELLANT 
VETESUS 


VASUDEVA AIYAR—RESPONDENT. 

Religious Endowments Act (XX of 1868), as. 7, 8, 9, 
10, 14—Religious Endowments—Appointment of mem- 
bar of Committee — Appointment by Civil Court, whether 
administrative or judicial act—Civil Procedure Coda 
(Act V of 1908), s. 115— High Court, revisional powers 
of, extent of — ‘Case, ” meaning of. 

Section 10 of ‘the Religious Endowments Act, 
1868, does not appear to empower a Civil Court to 
direct the remaining members of a Committee 
appointed under that Act, when they have failed 

~to hold an election for the choice of a new member, 
to hold such an election. It can direct them to fill 
up the vacancy, but such filling up is then their 
own act, [p. 654, cols. 1 & 2.) 

A proceeding of the Civil Court under this 
section is a judicial and not merely an adminis- 
trative or ministerial act. In such matters the Civil 
Court exercises its powers asa Court of Law, not 
merely as a persona designata whose determinations 
are not to ba treated as judgments of a legal 
Tribunal. [p. 653, cols. 1 42.) 

Section 115 of the Code of Civil Procedure enables 
the High Court, in a casein which no appeal lies, 
to call for the record and to pass such an order in 
the case as the Court may think fit. The section 
applies to jurisdiction alone, the irregular exercise, or 
non-exercise of it or the illegal assumption of it, it 
is not directed against conclusions of law or fact in 
which jurisdiction is not involved. [p. 652, col. 2; p. 
653, col. 1.] 

The word “case” is not defined in the Code. It 
cannot be confined to litigation in which there isa 
plaintiff who seeks to obtain a particular relief 
against a defendant before the Court, and includes 
an ew parte application praying that persons in the 
position of trustees or officials should perform their 
trust or discharge their judicial duties. It includes, 
therefore, proceedings under section 10 of Act XX 
of 1863. [p. 653, col. 2.) 


Appeal against an order of the High 
Court of Madras, reversing that of the 
District Judge, Tanjore. 


FACTS of the case are sufficiently stated 
in their Lordships’ judgment. 


Messrs. De Gruyther, K. O., and J. H. 0. 
Sproule, for the Appellant.—The whole scheme 
of Act XX of 1863 is that the persons 
interested in a religious endowment should 
have, in the first place at all events, the 
right to elect when there is a vacancy in 
the Managing Committee. Section 10 is 
imperative; the new member “shall be elect- 
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ed.” I submit the District Judge has power 
to make the Committee hold an election to do 
what they ought to have done, 

Secondly, I submit that the District 
Judge's order was not a judicial proceeding 
and hence was not triable in revision by the 
High Court under section 115 of the Civil 
Procedure Code: Minakshi Naidu v. Sub- 
ramanya Sastri (1). l 

This is not a “case” which has been 
“desided” within the meaning of section 115, 
“Case” means “suit” or proceeding i in a sult; 
aee y. Abloy Naidu (2). 

r. Sproule, followed :- The first order 
of ne District Judge was merely a direction 
to “fill up” the vacancy. There is no 
reason why the Committee should not hold 
an election first and co-opt in accordance 
with it; it is they who ‘fill up” the vacansy. 

Sir Hrle Richards, K. O,, and Mr. Kenworthy 
Brown, for the Respondent, were not called 
upon. 


JUDGMENT. 


Lono ArkinsoN.—This is an appeal from 
a judgment and order of the High Court 
of Madras, dated the 23rd September 1913, 
setting aside an order of the District Judge 
of Tanjore, dated the 19th July 1913, by 
which the appellant was appointed a life 
member of the Devasthanam (Temple) Com- 
mittee of Negapatam. This order of the 
District Judge purports to have been made, 
in the events which bad happened, in 
exercise of the powers conferred upon him 
by section 10 of Act XX of 1863, The 
Bengal and Madras Native Religious Endow- 
ments Act. 

That section runs as follows :— 


“Whenever any vacancy shall occur among 
the members of a Committee appointed as 
above, a new member shall be elected to 
fill the vacancy by the persons interested 
as above provided. The remaining members 
of the Committee sball, as soon as possible, 
give public notice of such vacancy, and 
shall fix a day, which shall not be later 
than three months from the date of such 
vacancy, for an election of a new member 
by the persons interested as above provided, 


(1) 11 M. 26; 14 I. A. "160; ei P.O. J. 54 11 
Ind. Jar. 393; 4 Ind. Deo, (x. s.) 18 

(2) 31 Ind, Cas, 602; 29 M. L. J, 67L; 18 M. L, T, 
469; 21, W. 1099, -> 
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under rules for elections which 
framed by the Local Government, and who- 
ever shall be then elected, under the said 
rules, shall be a member of the Committee to 
fill such vacancy. If any vacancy as aforesaid 
shall not be filled up by such election as afore- 
said within three months after it has occurred, 
the Civil Court, on the application of any 
person whatever, may appoint a person to 
fill the vacancy, or may order that the 
vacancy be forthwith filled up by the re- 
maining members of the Committee, with 
which order it shall then be the duty of 
such remaining members to comply, and 
if this order be not complied with, the 
Civil Court may appoint a member to fill the 
said vacancy.” 

By the second section the words “Civil 
Court” and “Court” are defined to mean 
“the Principal Court of Original Civil 
Jurisdiction in the district in which the 
mosque, temple, or religious establishment 
is situate, relating to which, or to the endow- 
ment whereof, any suit shall be instituted 
or application made under the provisions 
of this Act.” It would appear that, if the 
endowments of the temple be situate in 
districts other than that in which the 
temple or religious establishment is itself 
situated, different Courts may in relation 
to it and its affairs be Civil Courts within 
the meaning of this definition, Moreover, 
it is to the Civil Court and not to an 
individual Judge who may preside in, or con- 
stitute the Civil Court that jurisdiction is 
given, 

A vacancy occurred in the above-men- 
tioned Committee by the death, on the 3rd 
May 1912, of the Hon’ble Dewan 
Bahadur R. Raghunatna Rao, C. 5. I. The 
Committee did not hold any election 
of a member to fill this vacancy. On the 
contrary, they on the 20th June 1912 
directed their managing member to request 
the then District Judge of Tanjore, Mr. 
A. F. G. Moseardi, to nominate, in exercise 
of the powers conferred upon him by the 
above-mentioned section, a person to serve 
upon the Committee. That request was 
duly made by the managing member by letter 
addressed to the District Judge on the 16th 
July following. h 

The District Judge, haviag considered 
this letter, made an order on the Ist 
October 1912, requesting the managing 
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member to report “if there was any reason 
why the Court should not order that the 
vacancy should be filled up by election, as 
provided in section 10 of the Aob.” It is 
clear from this letter that the District 
Judge considered he had under the Statute 
jurisdiction to order the Committee to hold 
an election of 8 member in order to fill 
the vacancy; and though an ordee whioh 
he subsequently made upon the 6th January 
19138, is very guarded in its terms it has been 
assumed that he meant to exercise this juris- 
diction. 

On the 2lat October 1912, the managing 
member replied to the District Jadge’s eom- 
munication of the Ist October 1912, for- 
warding a copy of a resolution passed by 
the Committee in the previous June to the 
effect that they would not hold an election, 
and renewing the request to the Judge to nomi- 
nate a member. On the 2nd January 
1913, the present respondent, in the 
character of a person interested, filed a petition 
in the District Court praying the Court 
to fill up the vacancy in the Committee 
by nomination, on the ground that the list of 
voters was stale, and that delay would osour 
in preparing a new list. The same District 
Judge, Mr. Moscard!, made on this petition 
the order already referred to of the 6th 
January 1913. On the face of the order 
it is set forth that it was argued — 

“that the intention of the Legislature in 
section 10 of the Act was clearly that 
such vacancies should be filled by the 
Committee by election, and only in the 
last resort by the Court,” 


It is also pointed ont that— 

“the Committee had a voters’ list drawn 
up so recently as 1909; that there was 
no reason why an election should not 
be held in this case...... and no...... reason 
was urged why the provisions of section 
10 of the Act shonld not govern this 


case.” 


The last paragraph of the order runs 
thus:— 

“It is clear to me that it is the duty 
of the Committee to fillup the vacancy 
by election, and that there is no obstacle 
preventing them from doing so. |, therefore, 
order that the vacaney be forthwith filled 
up by the remaining members of the 
Committee, Time, three months,” 
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Tt will be observed that ib is not stated 
explicitly in this order by what prosess 
the Committee are to fill up tke vacansy, 
whether by election or by nomination or 
eo-option. The members of the Committee, 
however, owing possibly to the matters 
already referred to set forth on the face 
of the order, came to the conclusion that 
by it they were directed to hold an 
election which, on the 24th Mach 1913, 
they accordingly did. The appellant was 
the only candidate; 1,745 votes were recorded 
for him. The Committee thereupon declared 
him duly elected and reported the result to 
the District Court. 


About this time a new Judge, Mr. C. 
G. Spencer, was appointed to the District 
of Tanjore, and during the months of 
April and June certain applications were 
made to him with which it is quite unnecessary 
to deal, 

Four petitions were then presented to 
the District Court, one bearing date the 
23rd June 1913 by the present appellant, 
praying that it might be declared that his 
election was valid, and that he might be 
permitted to perform his duties; one of the 
same date by the present respondent, alleging 
that the election was void, and praying that 
the Court might, by its own nomination, fill 
the vacancy, and two bearing the respective 
dates of the 17th May 1913 and 18th 
July 1913, by one Dakshinamoorthi Pillai, 
praying that the election might be declared 
void for several reasons, including amongst 
others the alleged defective nature of the 
voters’ lists, 

On the 19th July 1913 the District 
Judge, Mr. C. G. Spencer, dealt by one 
order of that date with the matters 
of these four petitions, and decided that 
the election of the present appellant was 
regular, and accepted him as a member 
ef the Committee, on the ground that upon 
‘the true construction of the 10th section of 
the aforesaid Act of 1863, the words, “or may 
order that the vacancy be forthwith filled up 
by the remaining members of the Committee,” 
must be taken to mean by implication Cled 
up by the members ot the Committee by 
election,” since that is the mode prescribed 
in the earlier portion of the sestion for filling 
up a vacancy by them. It will be observed 
that thig order is based upon the assumption 
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that the earlier order of Mr. A. F. Œ 
Moseardi of the 6th January 1913 was 
in effect an order directing the Committee 
to SIl up tha vacancy by holding an election, 
and that it was understood and acted upon 
by them as such. 

The present respondent upon the 6th 
August 1913 presented a petition to the 
High Court asking for a revision of this 
order under the 115th section of the Code 
of Civil Prosedure, to which he made the 
present appellant and the Temple Committee 
respondents. On the applisation coming 
on for hearing, a preliminary objection was 
raised that a petition for revision of 
the adjudication of the District Court 
did not, on the legal construction of the 
Statute in such a matter as that dealt 
with in section 10 of the Aot of 1863, 
lie. 

T!e High Court held that this objection 
failed, and proceeded to deal with the 
merits of the application. In reference to 
them they held that, according to the 
true construction of the 10th section, the 
District Court had no jarisdistion whatever 
to order the remaining members of the 
Committee (as it was taken it had ordered 
them) to fill up the vacancy by means 
of an election, or to validate the filling 
up of it by these means in obedience to 
such an order, and ordered that the order 
of the District Judge, Mr. Spencer, dated 
the 19th July 1913, should be set aside, 
as made without jurisdiction, and that the 
case should be sent back to be dealt with 
by the District Court by the light of this 
judgment. 


On the hearing of this appeal both 
these points have been raised and argued. 
In their Lordships’ view the desision of 
the High Court was on both points right, 
and they fully concur in and approve of it. 


As to the preliminary objection, The 
llith section of the Civil Procedure Code 
enables the High Court, in a case in 
which no appeal lies, to call for the record 
of any case if the Court by which the 
case was decided appears to have acted in 
the exercise of a jurisdiction not vested 
in it by law, or to have failed to have 
exercised a jurisdiction vested in it, or 
to have exercised its jurisdiction illegally 
or with material irregularity, and further 
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enables it to pass such an order in the 
case as the Court may think ft. 

It will be observed that the section 
applies to jurisdiction alone, the irregular 
exercise, or non-exercise of it, orthe illegal 
assumption of it. The section ig not directed 
against conclusions of law or fact in which 
the question of jurisdiction is not involved, 
And if the appellant’s contention be correct, 
then if the Civil Court should absolutely 
and whimsically decline to exercise its 
jurisdiction and refuse to make any orders as 
to the filling up of vacancies, no matter how 
many existed, there would not, in a case such 
as the present, be any remedy available 
under this section and no appeal would lie. 


The aot of the District Court’ complained 
of in the present case was an adjudication 
by it that the present appellant having 
been elected in pursuance of an order of 
‘the Court was a member of the Committee. 
The words of the Statute are: “And 
whoever shall be then elected under the 
said rules shall be a member of the Com- 
mittee to fill such vacancy.” If the election 
be valid and regular, the person elected 
becomes a member of the Committee with- 
out any consent or approval being given 
by the District Court. It is contended, 
however, that the making of this order, 
necessarily involving, as if does, the con- 
struction of the Statute a pure matter of 
law—~-is not a judicial, but merely an 
administrative or ministerial act. A key, 
it would appear to their Lordships, as to 
the true position of the Civil Court under 
` this 10th section may be found by referring 
to the position it occupies under the 
immediately preceding and some of the 
succeeding sections of the Act. Section 9 
provides that every member of a Committee 
appointed under sections 7 and 8 shall hold 
office for life unless removed for misconduct 
or unfitness, and no such member shall be 
removed except by order of the Civil Court. 
Surely in such a question as the amotion 
of an officer from his ofice for misconduct 


or unfitness, the Court which makes the 
order -removing him is exercising judicial 
functions? Auy order made in such a 


matter in disregard of the requirements of 
natural justice, sucb, for instance, as pro- 
ceeding without giving the member sought 
to be removed notice, or affording him an 
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opportunity of defending himself, would 


clearly be voidable or void. 


Again, under section 14, any person may 
sue in this Civil Court the manager or 
superintendent of the mosque or the members 
of this very Committee for breach of trust 
or misfeasance, And tke Court might 
decree specific performance of any acts to 
be done by either of these functionaries, 
might award damages against him, or 
might remove him from office. Under section 
16 the Court, in a suit pending before it, 
might refer the matter to arbitration. 

It appears to their Lordships to be clear 
that in all these matters the Civil Oourt 
exercises its powers as a Court of Law, 
not merely as a persona designata whose 
determinations are not to be treated as 
judgments of a legal Tribunal. 


It was next contended that the matter of 
the four petitions in which the order of the 
19th July 1913, (was passed sic.) did not con- 
stitute a “case” within the meaning of the 
115th section of the Code of Civil Procedare. 
No definition is to be found in the Code 
of the word “case.” It cannot, in their 
Lordships’ view, be confined to a litigation 
in which there is a plaintiff who seeks to 
obtain particular relief in damages or 
otherwise against a defendant who is before 
the Court. It must, they think, include 
an ex parte application, such as that made 
in this case, praying that persons in the 
position of trustees or cfficials should per- 
form their trust or discharge their official 
duties. Their Lordships concur, therefore, 
with the High Court in thinking that the 
matter adjudicated upon was a ease within 
the meaning of the 115th section of the 
Code. 


The case of Minakshi Naidu v. Subramanya 
Sastri (1): decided by this Board is wholly 
different from the present. There the 
District Judge had, under this section 10, 
by his order appointed the appellant to 
fill a vacansy in the Temple Committee, 
An appeal was taken from this order, on 
the ground of the appellant’s unfitness for 
the post by reason of his religious belief. 
The question of the jurisdiction of ths 
Civil Court to make the order was not 
raised. It was not pretended thata right 
of aypeal—which, if given at all, must be 
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given by Statute—was given by Act XX 
of 1863; but it was contended that it 
was given by the 540th section of Act 
X of 1877, which gives a general right 
of appeal from decrees of Courts exercising 
original jurisdiction. The definition of the 
word “decree” given inthis Act is modified 
by Act XII of 1879, and, as modified, 
runs as follows:— 


“Decree? means a formal expression of 


an adjudication upon any right, claim, or 
defence set up in a Civil Court where such 
adjudication decides the suit or the appeal.” 


Well, it is obvious that an order made 
by the Civil Court on an application whioh 
may be made by “any person whatever,” 
appointing a particular man to fill a 
vacancy on a Committee, is nota “decree” 
within the meaning of this definition. The 
Board, on that occasion, carefully abstained 
from expressing apy opinion upon the 
question whether proceedings, somewhat in 
the nature of guo warranto, could be taken 
to remove a person improperly appointed. 


On the point of substance on the merits 
it was next contended that when a vacancy 
amongst the members of a Committee occurs 
the Statute imposes upon thé remaining 
“members a statutory duty to hold, within 
‘three months from the date of the vacancy, 
an election in the manner provided by the 
rules for the choice’ of a new member to 
fill this vacancy, and that if these members 
fail to discharge this statutory duty the 
jurisdiction of the Court is in the first 
‘instance confined to either itself appointing 
a person to fill the vacancy, or to making 
an order, somewhat in the nature of a 
mandamus, to compel them to perform 
their statutory duty. Well, in the first 
place it is admitted that the section does 
not expressly provide anything of the kind, 
and in the next place some of its pro- 
visions make it impossible to imply any- 
thing of the kind. 

In the case of an election, public notice 
must be given as soon as possible after 
the oseurrence of the vacancy, and the 
election must be held within three months 
after that date; butthe order of the Court 
requiring the remaining members of the 
Committee to forthwith fill up the vacancy 
‘may not be made till long after this 
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period of three months has elapsed. It 
would in such a case be impossible to 
fulfil the statutory condition as to the 
time for holding the election. Again, the 
order is to be to the effect that these 
members shall forthwith fll up the vacancy, 
which seems to exclude all the delays con- 
templated where an election is held; and 
again where an election is held the 
remaining members of the Committee 
merely act as the returning officer. They 
do not in any sense fill up the vacancy. 
The electors elect 2 person to be the new 
member, and upon his election by them 
he, according to the Statute, “shall be a 
member of the Committee to fill the 
vacancy.” If in such a case the vacancy 
can properly be said to be filled up by 
anybody, if is by the electors rather than 
by the remaining members of the Committee 
that this is done, whereas the order to be 
made incase of their default contemplates, 
and indeed directs, that these members 
themselves are to fill up the vacancy. The 
filling of it up is to be their act. It is 
to be done by them forthwith, without the 
aid or intervention of any electors or other 
persons, and it would appear to their 
Lordships it must be an. act kindred in 
character to that which the Court itself 
may do, namely, appoint a person to fill 
the vacancy. It was also urged that if 
this construction of the section be adopted 
it would enable the remaining members of 
by their own default, 
practically to disfranchise the electors, and 
at the discretion of the Court possibly 
procure the patronage for themselves. 
That no doubt is so,and before a legisla- 
tive body empowered to amend the Statute, 
it might furnish a powerful argument for 
its amendment; but the function of this 
Board is to declare the law, not to alter 
if, and the argument cannot, therefore, here 
avail. In addition it is to be remembered 
that where the Qivil Court appoints, the 
electors are by and through the. same 
default of the same members of the Com- 
mittee equally disfranshised, yet that is 
expressly authorised by the Statute. The 
Court must be trusted not to confer upon 
these members by its order the power to 
appoint where the nature and circumstances 
of their default show that they are unworthy 
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of being trusted with the privilege of 
appointing a member, Their Lordships are 
for these reasons of opinion that the 
décision appealed from was right, that 
the appeal fails and must be dismissed 
with costs, and they will humbly advise 
His Majesty accordingly. 
Appeal dismissed. 

Solicitor for the Appellant: Mr. 0O. A. 
Cayley. 

Solicitor for the Respondent : Mr. Douglas 
Grant, 
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CALCUTTA HIGH COURT. 
Letters Parent Arrear No. 78 or 1915. 

i March 9, 1917. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beacheroft. 
JHARU CHARAN MAITY—Puainrire— 
APPELLANT 
versus 
SRIDAM CHANDRA MAHAPATRA— 


a DEFENDANT—- RESPONDENT. 

Landlord and tenant—-Tenané paying reni to landlord 
ufter interest transferred ~ Bengal Tenancy Act (VII 
B. C. of 1885}, s 72-——-Transfer of Property Act (IY 
of 1882), s. 50. 

“A payment of rent by a tenant to his landlond 
after. the latter’s interest has been transferred is 
valid as against the transferee, unless the transferee 
has before the payment given notice of the transfer 
to the tenant, even though such payment is not made 
in good faith ‘within the meaning of section 50 of 
the Transfer of Property Act, 


Appeal against the decree of Mr. Justice 
Newbould, dated the 23rd April 1915, in 
Appeal from Appellate Decree No. 1983 of 
1913. 

Babus Mohendra Nath Roy and Surendra 
Nath Guha, for the Appellant. 

Babu Gour Mohan Duti, for the Respond- 
ent. 


JUDGMENT,—This is. an appeal under 
clause 15 of the Letters Patent from a judg- 
ment of Mr. Justice Newbonld in a suit for 
arrears for rent. The plaintiff-appellant 
is the usufructuary mortgagee from the second 
defendant, and is, under the terms of the 
mortgage contract dated the 5th July 1910, 
entitled to possession. The first defendant 
is the actual cultivator who holds under the 
second defendant under a lease dated the 2nd 
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May 1904. The plaintiff brought this suit 
to recover from the first defendant arrears 
of rent which had accrued due after the date 
of the mortgage. The first defendant plead- 
ed that he had paid the rent to his landlord, 
the mortgagor second defendant. The Court 
of First instance decreed the suit. The Dis- 
trict Judge has reversed that decision and 
dismissed the suit; his decree has been affirm- 
ed on second appeal to this Court. It is 
plain that in view of the provisions of sec- 
tion 72 of the Bengal Tenancy Act, the 
plaintiff is not entitled to succeed, Under 
sub-clause (1) of that section a tenant shall 
not, when his landlord’s interest is trans- 
ferred, be liable to the transferee for rent 
which became due after the transfer and was 
paid to the landlord whose interest was so 
transferred, unless the transferee has before 
the payment given notice of the transfer to 
the tenant. It has been found that the 
\plaintiff did not give the requisite notice to 
the tenant in the case before us; there is thus 
a complete answer to the claim and we need 
not consider whether the first defendant paid 
the arrears of rent to the second defendant 
in good faith within the meaning of section 


_50 of the Transfer of Property Act. 


The result is that this appeal is dismissed 
with costs. 
Appeal dismissed, 





MADRAS HIGH COURT. 

Seconp Civic Appeat No. 1431 or 1915, 
February 22, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

VEMA RANGIAH CHETTY—Daranpantr— 
APPELLANT 
versus 
V. M. VAJRAVELU MUDALIAR— 


PLAINTIFE-— RESPONDENT. 
Provincial Small Cause Courts Act (IX of 1887), Seh. 


` IE, Art. 7—‘Apportionment of rent’, meaning of —Suit 


for apportioned rent on fraction of demised premises— 
Jurisdiction of Small Cause QCourt—Transfer of lessor's 
interest, effect of-—Right to rent after transfer, when 
amount ' payable on fixed dates-—~Transfer of Property 
Act (IV of 1882), ss. 86, 2 (d)—High Court— 
Civil Procedure Code (Act y of 1908), s. 102— Appeal, 
gecond. 


Per Sadasiva Aiyar, J-~~A. guit for arrears of rent 
due under a lease after an apportionment has been 
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made, in consequence of the interest of the lessor 
having been transferred in portions of the demised 
premises, either by simultaneous agreement between 
the parties or by one party with the consent of the 
other, is not a suit for apportionment coming under 
clause 7 of Schedule II of the Provincial Small 
Cause Courts Act. ip. 6&8, col. 2,] 

Even if the apportionment was made only by the 
plaintiff and he alleges it to be an equitable appor- 
tionment binding on the defendant, a suit which 
prays for the recovery of a definite sum cannot be 
called a suit for an apportionment of rent. [p. 658, 
col, 2, | 

The nature of the plaintiff's suit has to be found 
from the relief claimed by him and the fact that the 
Court may have to give findings as to the proper 
apportionment of rent does not alter its character. 
[p. 659, col. 1.] 

Where the apportioned rent claimed is below 
Rs. 500 there is no right of second appeal. [p. 659, 
col. 1 

Per Spence?, J., (dissenting.’—Article 7 of Sohedulé 
II of the Provincial Small Cause Courts Act takes it 
out of the power of a Small Cause Court to 
adjudicate upon a question of what is a fair and 
equitable rent to be paid by a tenant to his landlord, 
having regard to the yield, fertilisy and extent of a 
holding and similar considerations, which is rather 
within the province of a Revenue Court for estates 
or a Court of original jurisdiction in other cases. [p. 
657, col. 2.) 

A decision on what would bea fair and proper 
proportion out of a whole rent to a fraction of 
demised premises in consequence of the lessor ceasing 
to have an interest in the remainder is beyond the 
cognizance of the Small Cause Court. [p. 657, col. 2.] 

All rents are, upon the transfer of the interest of 
the lessor, to be deemed to accrue due from day to 
day. [p. 657, cal. 2; p. 658, col, 1.] 

Where, before the date on which the rent becomes 
payable, the lessor ceases to have an interest in the 
land leased, he has no claim for rent subsequent to 
that date as there is no privity of interest between 
himself and the tenant. [p. 658, col. 1.] 


Appeal against the decree of the Court 
of the Subordinate Judge of North Arcot, 
in Appeal Suit No. 142 of 1914 (Appeal 
Sait No. 342 of 1914 on the file of the 
District Court of North Arcot), preferred 
against that of the District Munsif, Sho- 
lingbur, in Origiual Suit No. 140 of 1913. 

FACTS of the case appear from the judg- 
ment. 

Mr. K, Y. Adiga for Mr. K. P. Lakshmana 
Fan, for the Respondent, took an objection 
that the suit was of a Smal! Cause nature and 
no second appeal lay. 


Mr.T.V. Muthukrishna Atyar, for tha Appel- 
Jant.—The lease amount is for three years 
of the two villages. One of the villages 
did not belong to the lessor. Suit is to 
recover the rateable amount due on the other 
village. The suit ig for an apportionment 


of rent and is, therefore, not cognizable by 
a Small Cause Court under clause 7 of Act 
IX of 1887. 

[Spmycee, J.—How does it alter the fact 
that it is rent? | 

This is in effect a suit for an apportion- 
ment. Clause 7, Schedule LI, clearly provides 
for it, Gopee Nath Ghose v. Kedar Nath Chucker- 
buity (1). Lease was from 1901 to 1911. In 
1907 lands passed ont of the lessor’s posses- 
sion. He claims rent for the other village 
decreed to him. 

[Spencer, J.—Apportionment means perma- 
nent apportionment and not merely fixing 
the amount | 

In respect of his claim of a particular 
year when the High Court found that he 
is entitled to a portion of the year, he 
cannot claim an apportionment under section 
36 of the Transfer of Property Act. And 
section 2 of the Transfer of Property Act 
excludes its applicability to transfers by 
Court sales. 

Mr. K. Y. Adiga.—In Gopee Nath Ghose y. 
Kedar Nath Ohuckerbutty (1) the ` suit 
itself was for apportionment. 


[Spancur, J.—How can he get his recovery 
without an apportionment? | 


The nature of the suit must be determined 
from the plaint. Section 36 of.the Transfer 
of Property Act. has no reference to one be- 
tween landlord and rent. 

Mr. T. Muthukrishna Adyar. — Here the 
apportionment is between two. villages. 
Last two instalments fell due on 15th Feb. 
ruary 1902 and 5th October 1903, 

Sale takes effect from that date. Satyendra 
Nath Thakur v. Nilkantna Singha (2), 
Mathewson v. Shyim Sunder Singa (3). 

Section 2, clause (d), does not apply. 


Mr, K. Y. Adiga.—In section 36, Transfer 
of Property Act, there is a clear apportion- 
ment of rent day by day and, therefore, 
it is apportioned from day to day. 


'Sapasiva Alvar, J.—The term apportion- 
ment is generally used in connection with 
the fixing of rent for all time to come. 
Here you claim a particular sum of money 


. R 436. 
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Vol. Ali) 


INDIAN OASKS, 


657 


VEMA RANGIAH CHETTY V, VAJRAYELU MUDALIAR. 


due for a particular period. The suit is, 
therefore, not one for an apportionment and, 
therefore, not excluded from the saviadistion 
of the Small Cause Court, ; 

Mr. A. Y. Adiga.—The nature of relief 
is to be found from the terms of the plaint. 
| Vira Pillai v. Rangasami Pillai (4), Chilukuri 
Sitaramayya v. Venkata Rangayya Appa Rao 
(5) are clearly in my favour. 

Mr. T. V. Muthukrishna Atyar.—Clause 7 
is intended to decide questionsas between 
landlord and tenant and has uo application 
to cases. arising under a lease like this. 
The rent is here due upon a lease and if 
the landlord ceases to have an interest in 
a particular year, he is entitled to claim a 
proportionate share in the rent. 

JUDGMENT.. 

SPENCER, J.—This suit was brought to 
recover the lease amount of frnié trees in 
certain forests. A preliminary objection 
has been raised that no gecond appeal 
lies, as the suit is of a small cause 
nature. The appellant’s Vakil answers 
this -objection by a reference to Article 7 
of the Second Schedule of the Provincial 
Small Cause Courts Act, which exempts 
suits for the assessment, enhancement, 
abatement, or apportionment of the rent of 
immoveable property. From the definition 
of “rent” in section 105 of ‘the Transfer of 
Property Act and from the * definition of 
“immoveable property” in the General 
Clauses Act, and from the use of the 
word “pportionment” in section 36 of the 
former Act, I have little hesitation in 
thinking that the Article in question covers 


a suit of this nature. Where, as here, 
there has been a transfer of a part of 
the less r’s interest through a derea of 


Court, the application of section 36 is 
excluded by section 2 (d) of the same 
Act [vide Mathewson v, Shyam Sunder 
Sinha (3)]. But in order to determine 
what legal significance should be given 
to the word “apportionment,” we may 
look to the saction and see in what sense 
the word is used where it occurs in other 
‘enactments, 


Where a definite extent of land is leased 
for a certain term upon a rent for a fixed 
sum and the lessor brings a sait- upon 


` (4) 22 M. 149; 8 Ind, Dec, (x. s.) 106. 
(5) 31 Ind. Cas, 871, 
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his 


contract, I do not think that the 
jurisdiction of the Small Cause Court 
would be taken away by Article 7, merely 
because the liabilities of more parties than 
one would have to be adjusted by an arith: 
metical calculation before the Court could 
arrive at a decision in the suit. But from 
the whole tenor of Article 7, I think it 
was intended to take it out of the power 
of a Small Cause Court to adjudicate 
upon a question of what is a fair and 
equitable rent to be paid by a tenant to 
his landlord, having regard to the yield, 
fertility and extent of a holding and similar 
considerations, as that is rather within ‘he 
province of a Revenue Court for Estates 
or a Court of Original Jurisdiction in other 
cases [vide Gopee Nath Ghose v. Kedar 
Nath Chuckerbutty (1)]. Now in the present 
case, the original lease covered the forest 
produce of two villages, Maharajiapuram 
and Nissangadurgam. By a decree in 
ano‘her suit the plaintif lost his title to 
Nissangadurgam, and, therefore, in this 
suit the District Munsif had to decide 
under the first issne what would be a 
fair and proper proportion out of the whole 
ront to be allotted for the produce of the 
Maharajapuram forests, when the relative 
value of the produce of the trees in each village 
had not been ascertained. He decided that 
the plaintifi’s demand for one-third of 
the whole rent was not excessive under the 
circumstances. 

In doing so he went further than a 
Small Catse Court having pecuniary 
jurisdiction over the suit could have gone. 
I would, therefore, disallow the respondent’s 
objection, 


I proceed then to the merits of this 
appeal. 
On the admissions and findings of 


fact if appears that the lease was for 
ten years from 1901, that the year began 
on February 27th and ran till February 
26th of the next calendar year, that rent 
was payable in three instalments each 
year, viz, on May 15th, November 15th 
and February 15th, and that the plaintiff's 
title tothe village of Maharajapuram was 
determined by the confirmation in December 
1£07 of the sale in Court auction in 
execution of a decree. 4 

I consider that thé Subordinate Judge 
was right in his view that all rents are 
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upon the transfer of the interest of the 
lessor, to be 
day to day. Vide Lakshminaranappa v. 
Melothraman Nair (6) and Randipurazil 
Kunhisow v. Alukandiyil Parkum Mullo 
Ohathu (7). 

“No doubt in a suit between the lessor 
and. the assignee of his interest; the lessor 
would be entitled to have the rent sappor- 
tionéd ‘between them according to the 
duration of their respective titles, irres- 
ettive.of the dates when therent became 
payable by the tenant. But the lessee 
was under his contract not liable to pay 
the instalments before the dates’ appointed 
for the payment thereof. Therefore the 
plaintiff was by his contract entitled to 
collect the instalments which fell due on 
May 15th and November 15th, 1907. Bat 
as his ownership ceased in December, there 
was no privity of estate between him and 
the lessee thereafter, Accordingly he was 
not entitled to recover from the lessee 
the amount which fell due on February 
15th, 1908, and the lessee, who produced 
a receipt (Exhibit 1) for the rént of Fasli 
1817 paid to the purchaser at the Oonrt 
sale, could claim that he had: a good 
discharge for the third instalment of the 
year 1907-1908. 

1 need not discuss thé other contentions 

of the appellant as they must fail on the 
findings of fact of the lower Courts. 
- In the result I hold, that instead of the 
plaintiff getting a decree for 10/12ths of 
‘the rent for 1907-1908, which,amounts to 
10/12ths of Rs. 116-10-6 or Rs. '97-3-0, and 
interest thereon, he skould for that year 
be given a decree for the first two instal- 
ments, that is, twice Rs. 38-14-2 or Rs. 77-2-4 
and interest at the rate allowed in the 
lower Court. 


Sapasiva Alvar, J.—I regret that on the 
question of the nature of the suit as one 
of a Small Cause nature, I find myself 
unable to agree with the judgment just now 
pronounced by my learned brother. - 

I shall quote portions of the .plaint to 
establish what I consider to be the nature 
of the suit. 


(6) 26 M. 5 
°(7) 17 Ind. A 933; 38 M. 86; 23 M. L, T. 695. 


deemed to accrue “due from: 


“5, It was decided in Original Snuit 
No. 181 of 1$01 on the file of the District 
Munsif’s Court of Sholinghur that the 
plaintiff has no right to Nisangadurgam 
village and forest included in the aforesaid 
properties. By virtue of the said decision, 
the plaintiff claims only a rateable amount, siz., 
one-third of the lease amount,?.e., Rs. 116-10-8 
for Damodara Mabarajapuram village enjoy- 
ed by the defendant’s father.” 

“7, Ramaswami Chetty, the defendant’s 
father, settled the lease amounts up to 1904” 
(at the above rate of Rs. 116-10-8 per 
year) “in respect of Damodara Maharaja- 
puram village enjoyed by him,” “There- 
fore the plaintiff prays that the Court may 
be pleased to pass a decree for, the amount 
of ‘Rs, 319-4-3” made up of the instalments 
of rent due in 1906 1907 and 1908 with- 
interest. 

Now it seems to me clear from the plaint 
that the plaintiff’s contention was that the 
propér apportionment of rent of the Damodara 
Maharajapuram village Was Rs. 116-10-8 
per year, that the defendant’s father accepted. 
that as the proper apportionment and that 
he paid rent for Damodara Maharajapuram 
village and forest at the rate of Rs. 116-10-8 
from 1901 (the date of the rent deed Exhibit 
A) till 1904. Iam, therefore, unable to hold 
that thisisa suit for apportionment coming 
under clause 7 of the second Schedule of the 
Provincial Small.Cause Courts Act. It is 
really a suit for arrears of rent due after the 
apportionment had been made either by 
simultaneous agreement between both parties 
or by one party with the consent of the 
other. Even if it was an apportionment 
which was made only by the plaintiff. but 
which the plaintiff alleges to be an equitable 
apportionment binding on the defendant, 
still the suit is “only a suit for recovery 
of the arrears of such apportioned rent and 
not for apportionment. Apportionment may 
be (a) as regards rents of different periods 
of time or (b) as regards rents due by 
portions or fractions of the demises. But 
whatever be the share of the original rent 
which would be due by the defendant on 
an equitable apportionment, a suit which 
prays forthe relief of the recovery of a 
definite sum as the share of arrears of such 
rent due to the plaintiff cannot be called a 
suit for an apportionment of the rent, In 
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Vira Pillai v. Rangasamt Pillai (4), a suit 
for the recovery of rent at an enhanced 
rate from a tenant holding over (the en- 
hanced rate having been fixed by the plaintiff 
himself as damages for use and occupation) 
was held not to be a snit for assessment or 
enhancement of rent falling under clause 
T. The nature of the plaintiff's suit has 
to be found from the relief prayed for by him, 
and the only relief prayed for in the present 
suit isthe recovery of a sum of money claimed 
to be due as rent to the plaintiff, Even if the 
Court has to give findings as to the proper 
apportionment of rent to be paid for the 
plaint land, still it is a suit for the recovery of 
such a rent. As pointed out in Chilukurt Sita- 
ramayya v. Venkata Rangayya Appa Rao (5), 
a sult for enhancement of rentseems to mean 
a suit fora “declaration by the Court as to 
what the proper rent is, payable by the 
tenantin all years to come,” In that case, 
it was held that a suit for enhanced kat- 
tubadi was not a suit for enhanced rent 
under clause 7 of the 2nd Schedule of the 
Provincial Small Cause Courts Act and that 
hence no second appeal lay when the claim 
was below Rs. 500. I think the above deoi- 
sion is a direst authority on the present 
question. The Court’s duty to pronounce 
incidental findings on questions which a 
Small Cause Court cannot finally 
determine has never been held to change 
the character of the suit, if the substantial 
relief prayed for makes the suit one ofa 
Small Cause nature. In the result, I would 
hold that no second appeal lay and I would 
accordingly dismiss the second appeal. Even 
if we allow the second appeal to be amended 
as a revision petition under section 115 
of the Civil Procedure Code, such revi- 
sion petition would also have to be dismissed 
-with costs, no question of jurisdiction or 
acting illegally or with material irregularity 
being involved. I shall not express any 
final opinion on the difficult question whe- 
ther plaintiff is legally entitled to ten-twelfths 
or only two-thirds share of the rent claimed. 

By tat Court,—Under section 98 of the 
Civil Procedure Code the second appeal is 
dismissed with costs, 


Appeal dismissed. 
NG R.P, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrer No, 2648 
or 1915. 

June 7, 1917. 

Present:—Mr. Justice Fletcher and 
Mr., Justice Newbould. 
JATINDRA NATH BOSE AND O0THERS-—- 

Dgrenpants—APPELLANTS 
VETSUS 
MAHAMMAD MALLIK AND otaers— 


PLAINTIFFS—~RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Estoppel 
~- Landlord and tenant—Decision in rent suit that 
there is no relationship of landlord and tenant— 
Suit jor khas possession by landlord—Res judicata. 

In a suit for rent in which the only issue was 
whether the relationship of landlord and tenant 
subsisted between the parties, it was found that the 
plaintiff had failed to prove such relationship. There- 
upon the plaintiff brought a suit to recover possession 
of the land from the defendant on the allegation tuat 
the defendant having in the previous rent suit 
denied the relationship of landlord and tenant, the 
plaintiff was entitled to recover khas possession: 

Held, that the Court was precluded by the 
estoppel created by the decision in the rent suit, 
from finding that the plaintiff was the landlords so 
that the plaintiffs suit for khas possession must fail, 
[p. 660, col. 2.] l 


Appeal against the decree of the Additional 
Subordinate Judge, Nadia; dated the 12th 
July 1915, affirming that of the Munsif; 
Ranaghat, dated the 4th June 1914. 

FACTS material to the report will appear 
from the following extracts from the judg- 
ment of the lower Appellate Court: — 

“This appeal arises out of a suit for declara- 
tion of title and khas possession of a plot 
of land or in the alternative to assess fair 
and equitable rent. The plaintiffs allege 
that the land formed part of the jama be- 
longing to Roslat ard Moslat, two brothers, 
Plaintiffs are the sons of Roslat while 
Moslat’s heirs were made pro forma defendants 
in the suit, The jama was sold in auction 
and purchased by one Dwarika Bose who 


again sold it by a kobala to Roslat and 
his brother in Bhadra 1275. That 
the disputed l} bighas of land was 


taken settlement by Baranashi Bose, the 
predecessor of the defendants from 
plaintiff's predecessor Roslat at a jama of 
Re 1-8-0 per annum. That subsequently the 
plaintiffs brought a rent suit against the 
defendants for their half share of the rent 
of this land, in which the latter denied the 
relationship of landlord and tenant. So fhe. 
rent suit was dismissed, hence the plaintiff, 
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cause of action arose. The defence is that 
the land is khas land of the defendants who 
are the landlords, that no settlement was 
taken by the predecessor of Baranashi from 
Roslat and no rent was realized by him or 
the plaintiffs and that the svit is barred by 
limitation. 

The Court below found that the plaintiffs 
have got title to the land, which was let out 


to defendants’ predecessor by plaintiffs’ pre- ' 


decessor, so it decreed the suit but disallowed 
the prayer for khas possession. It ordered 
that the plaintiffs are entitled to receive 
12 annas rent from the defendants in their 
8-annas share. 

The defendants, therefore, preferred this 
appeal, 

The points for delermination are:— 

1. Have the plaintiffs title to the land in 
uit? 

2. Is the snit barred by limitation ? 
. # 7 * % 


So I find agreeing with the learned Munsif 
that the plaintiffs’ title to the land is clear. 

Conceding for argument’s sake that there 
was non-payment of rent by the defendants 
to the plaintiffs, when once their predecessor 
admitted the tenancy by Chit Exhibit 2, it 
will not be extinguished.’ There is the well 
known principle of law that once a tenant 
always a tenant and this will stare in the 
face of sucha contention. So I find that 
the suit is not barred by limitation by ad- 
verse possession, 

There was an objection taken by the ap- 
pellant’s Pleader, and perhaps for the first 
time in this Coart, that the decision in the 
rent suit is ves judicata in the present suit, 
I am of opinion that it will not be so and the 


reason is very clear for the issues involved 


in that suit and the present suit are distinct. 

The result, therefore, is that the appeal be 
dismissed with costs.” 

Dr. Dwarka Nath Mitra, for the Appel- 
lants.— On the findings of the lower Courts 
the present suit is barred by limitation. 

Then the question of the relationship of 
landlord and tenant is barred by res judicata, 
Relying on the same title the defendants 
denied in the previous suit for rent brought 
by the plaintiffs the relationship of landlord 
and tenant, and the question was thoroughly 
gone into in the previous rent suit between 
. the parties and was decided in that snit, 
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The identical question decided in this suit 
was directly in issue in the previous rent 
suit, and the decision on this point was final 
and cannot be re-opened again. The case of 
Ekabar Sheikh v. Hara Bewa (1) is directly in 
point. Murlidhar Supal v. Narsingh Das (2) 
aiso supports my contention. 

JUDGMENT.—This is an appeal against 
a decision of the learned Additional Subordi- 
nate Judge of Nadia, dated the 12th July 
1915, affirmivg a decision of the Munsif of 
Ranaghat. The plaintiffs brought a suit to 
recover possession from the defendants of 
14 bighas of land, alleging that they and the 
pro forma defendants were the landlords and 
that as in a previous rent suit the defendants 
had denied the fact that the plaintiffs were the 
landlords, the plaintiffs were entitled to 
recover possession. In this case the learned 
Subordinate Judge has found that the plaintiffs 
were the landlords. Against that Dr. Dwarka 
Nath Mitra says that in the former suit in 
which the plaintiffs sued for rent the defend- 
ants raised one and only one issue, namely, 
whether the relationship of landlord and 
tenant existed between the plaintiffs and 
the defendants. It was found in that case 
that the plaintiffs had failed to prove such 
relationship. It is said, therefore, that it was 
not competent to the learned Subordinate 
Judge to find in this case that the plaintiffs 
were the landlords, because he was precluded 
from doing so by the estoppel created by the 
decision in the former rent suit. That 
statement seems to be well founded. The 
present case is on all fours with the deci- 
sion of this Court in the case of Hkalbar 
Sheikh v. Hara Bewa (1). We follow that 
decision which is binding on us, and reverse 
the decision of the lower Courts and direct 
that the plaintiffs’ suit be dismissed with 
costs in ali the Courts. 


Appeal dismissed. 
(1) 8 Ind. Cas. 660; 13 C. L. J. J; 15 C. W. N, 335. 
(2) 10 Ind. Cas, 859; 15 O. L. J. 458; 17 C.W.N, 359. 
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PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decrees No. 892 
. or 1916, 
June 8, 1917. 
Present:-—-Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 
ANGRAHIT RAM AND oraers—Derenpants 
— APPELLANTS 
VErsus 
Sr Mahant SITARAM DAS—Ptatntivr— 


RESPONDENT. 

Limitation Act (IX of 1908), s. 3—Limitation, ques- 
tion of, whether can be raised at any stage—Court, duty 
of. 

The question of limitation can by law be raised at 
any stage of the proceedings and it is always a Court’s 
duty, whether it is raised or not, fo see whether the 
claim is barred, [p. 661, col. 2 J 


Appeal from a decision of the 
Judge, Shahabad, Arrah, 

Messrs. Fakhruddin and Amir Hossain, for 
the Appellants. 

Messrs. Raghunath Singh and wajang 
Prasad, for the Respondent, 


JUDGMENT.—This second appeal arises 
out of a suit instituted against the appel- 
lants who carry on a gola business, for 
money deposited on foot of Sarkhats and 
. which now amounts to a total sum of 
Rs. 1899-15. 

The Subordinate Judge dismissed the suit 
ou the ground that it was not maintain- 
able, the defendants having been adjudicat- 
ed insolvents under the Presidency Towns 
Insolvency Act (Act HI of 1909), 


The plaintiff then. preferred an appeal to 
the District Judge, -who found that ‘the 
insolvency order had been annulled and 
that the suit was-maintainable. He accord- 
ingly made a deeree for Rs. 1,227. 13 
against the defendants, and declined to go 
into the question of limitation. It was 
contended before him by the defendants 
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District 


that the suit came under Article 59 of the: - 


Ist Schedule of the Limitation Act, and 
that the period of limitation was three 
years from the date of the loan and that 
a part of the loan at least, namely that 
part which ‘was prior to the 4th of August 
1911, was barred by limitation. 


The plaintiff on the other hand argued 
that the cace came under Article €0 and 
that the money had been deposited with 
the defendants as bankers, 
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The learned District Judge declined to go 
into the question of limitation, beacause he 
said that it had not been raised in the 
Court below and no cross appsal had baen 
preferred before him. In this he was clearly 
in error. The point was raised in the writ- 
ten statement. Moreover the question of 
limitation can by law be raised at any 
stage of the proceedings and it is always 
the Court’s duty, whether it is raised or 
not, to see whether the claim is barred. 
We accordingly when the -second appeal 
first came before us remanded the case to 
the District Judge ta consider the question 
of limitation, and he has now returned a 
finding in a judgment dated 7th February 
1917, in which he expresses the clear opinion 
that the account between the plaintiff and 
the defendants was an account between a 
customer and his banker and that the deposit 
was not in the nature of a loan which 
would some under Article 59, This is a 
finding of fact which would seam to oon- 
clude the case. 

Bat the learned Vakil for theappellants 
before us submits that the learned District 
Judge has not directed his mind to the evi- 
dence in thecase buthas merely come to his 
finding upon the document itself. We can- 
not assume that the learned District Judge 
has been entirely unmindful of the evidence 
in the case. There is nothing to show 
thit he arrived at his finding merely upon 
the perusal of the Sarkhat. The parties 
were represented bafore him by Pleaders 
and it must bə presumed that they placed 
all the relevant evidence before the learned 
District Judge. 

In these circumstances we do not think 
we ought to go bshind the finding of the 
learned District Judge and make a fresh 
remand in order that the evidence in the 
ease may be re-considered. It is found as 
a fact that receipts and payments were 
given and made between the plaintiff and 
the defendants in the capasity of customer 
and banker till the 19th April 1911, and 
as the suit was filed on the 17th April 
1914 no part of the claim is barred. 

The plaintiff is entitled to a decree for 
interest at the rate of 6 per cent, from the 
date of the suit till the date of the decree 
and 6 per cent. Wirata kil the date 
of realization, 
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The result is that the appeal is dismissed 
and the sross-objection is decreed. The 
appellants will pdy the respondent the costs 
of the cross-appeal. 

Appeal dismissed; 
Oross-objection allowed. 
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= CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1853 
' or 1914. 
June 19, 1917, 
| Present: :—Mr. Justice N. R. Chatterjea and 
Mr. Justice "Richardson, 

ABDUL MAJID MIAN AND ANOTHER— 
DEFENDANTS Nos, 14 AND 15—AppE.iants 
VEYEUS 
BAKSHA ALI AND OTHERS—PLAINTIFFS, 

Srimaty HALIMANNESSA >- 
CHOWDHURANI AND OTHERS — DEFENDANTS 
; - — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 188— 

—Possession, swit for, by execution purchaser—Land 
purchased in possession of third persons— Limitation. 
. The purchaser ofa land at a sale in execution of n 
decree cannot, by bringing a suit for its possession 
within twelve years from the date of sale, save his 
claim’ from’ the bar of limitation, where the land 
purchased:has been in the possession, not of the judg- 
ment-debtor, but ofthe defendants, from before the 
date of the sale and for a period of more than twelve 
years under an independent title. 

‘Appeal against the decree of the District 
Judge, . „Noakhali, dated the 2nd April 1914, 
reversing that of the Munsif, Lakhipur, dated 
the 30th May 1913, 

Mr. A, K. Fuzlul Bug, for Mr. Muhammad 
Mustapha Khan, and Babu Atendra Nata 
Mookherjee, for the Appellants. 

Babu Ramesh Chandra Sen, for the Re- 

spondente, 


JUDGMENT. —The question involved in 
this appeal is whether the lower Appellate 
Court was right in holding that the suit 
was not barred by limitation. 

The plaintiff purchased the land in suit 
in the year 1901 and obtained symbolical 
possession in 1907. The present suit was 
instituted on the 18th May 1912. The 
defendants Nos. 14 and 15 who arè the 
appellants in this Court pleaded that they 
had obtained a settlement of the land from 
the landlord in the year 1898 and had 
been in possession of the land ever since in 
pheir own right, 
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The Court of first instance found that 
the plaintiff was never in possession and 
dismissed the suit. On appeal the learned 
District Judge was of opinion that the 
suit was not barred by limitation because 
it was instituted within twelve years of the 
date of the confirmation of sale. 

But if, as the defendants allege, they 
were in possession of the land from before 
the date of the sale and for a period of 
twelve years under an independent title, the 
plaintiff's claim cannot be saved from 
limitation merely because he brought the 
suit within twelve years of the date of the 
sale. Article 138 of the Limitation Act 
prescribes a period of twelve years from the 
date of the sale for a suit by a purchaser 
of land at a sale in execution of a decree 
for possession of the purchased land when 
the judgment-debtor was in possession at 
the date of the sale. It is necessary, 
therefore, to find whether the judgment- 
debtors whose interest the plaintiff pur- 
chased at the ereontion sale was in posses- 
sion, or whether the defendants Nos. 14 
and 15 were in possession from before the 
date of the sale under an independent title. 

The decree of the lower Appellate Court 
must be set aside and the case sent back to 
that Court in order that the question may 
be decided in the light of the observations 
made above and the appeal disposed of 
accordingly. Costs will abide the result. — 

Decree set aside; Case remanded. 





PATNA HIGH COURT. 
APPEAL FROM APPRLLATE Orper No. 48 or 1917, 
May 18, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Atkinson. 
AKHOURI PREM NARAIN AND ANOTHER-—- 


m APPELLANTS 
VETSUS 
Maman ah FAHIMUNNISSA AND OTHERS—- 
RESPONDENTS. 


Bengal Tenancy Act (VIII B. O. of 1885), 8. 174, 
order under—Appeal, whether lies— Dispute between 
parties to sutt. 

Where a derea haider himself is the auction- 
purchaser an appeal lies from an order dismiss- 
ing an appliostion of the judgment-debtor under 
section 174 0f the Bengal Tenanoy Act seeking to . 
rey the money due under the decree. [p. 664, 
col. 1 
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Appeal against the decision of the District 
Judge, Gaya, dated the 7th December 1916, 
reversing that of the Subordinate Judge, 
Gaya, dated the 30th August 1916. 

Mr. Katlaspati, for the Appellants. 

Mr. Mahomed Tahir for Mr. Muhammad 
Mustapha Khan, for the Respondents. 


JUDGMENT. 

ÅTKINSON, J.—This miscellaneous appeal 
comes before us from a decision of the 
District Judge of Gaya. The facts are 
shortly as follows:— 

The plaintiff obtained as against the 
appellant a decree for rent, the relationship 
of landlord and tenant existing between 
_the plaintiff and the defendant. The hold- 
ing of the tenant judgment-debtor otit ‘of 
which the arrear of rent was due was put 
up for sale and the plaintiff purchased it 
at the sale and became a decree-holder 
auction-purchaser. The tenant admittedly 
within the time limited by section 174 of 
the Bengal Tenancy Act deposited in Court 
the amount due on foot of the decree, together 
with the other necessary charges, to satisfy 
the decree-holder’s‘ claim. The defendant 
applied to the learried Munsif .to set aside 
the sale which had already been held. The 
Munsif declined to.set aside the sale on 
the ground that the judgment-debtor had 
not lodged a sufficient amount by way of 
deposit in Court to satisfy the amount of 
the decree together with other charges. 
From the decision bf the Munsif there was 
an appeal to the District Judge of Gaya. 
The learned Judge found as a question of 
fact that the amount deposited in Court by 
the. judgment-debtor was ample and suff- 
cient, and that in fact the amount de- 
posited was in excess of the actual 
amount due under the decree plus other 
charges to the extent of Rs. 4-12-0. We 
think the learned J udge was entitled to 
examine the figures and test whether the 
calculation made by an officer of thé, Munsit’ s 
Court was correct for the purpose of as- 
certaining what was the proper sum to be 
deposited. The learned Judge did examine 
the figures and he found that the judgment- 
debtor had discharged and satisfied the obli- 
gation imposed upon him by section 174 of 
the Bengal Tenancy Act. 

The second matter which was raised both 
jn the lower Appellate Court and here was 
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the question as to whether an appeal lay 
from the order of the learned Munsif, refus- 
ing to set aside the sale under section 174 
consequential upon the deposit made under 
that section. ¥ The learned District Judge 
held on the authority of the case reported 
as Raghubar Dayal Sukul v, Jadu Nandan 
Missir (1) that an appeal did lie; and accord- 
ingly he reversed the order of the learned 
Munsif, set aside the sale and restored the 
judgment-debtor to possession of the pro- 
perty. 

We have been pressed with the argument 
that no appeal lies from an order dismissing 
an application under section 174 of the 
Bengal Tenancy Act. There is some conflict 
on the authorities, but the general principle 
deducible appears to be from the more recent 
current of decision in the Calcutta High 
Court that as between a decree-holder 
and judgment-debtor when the decree-holder 
becomes the purchaser of the property offered 
for sale, that then the case is one arising be- 
tween the parties to the suit and, 
therefore, an appeal lies under section 
47 of the Code of Civil Procedure from 
an order made under section 174 of the 
Bengal Tenancy Act. Section 143 of the 
Bengal Tenancy Act applies in express terms 
the provisions of the Civil Prosedure 
Code to the special procedure provided for 
the recovery of rent as between landlord 
and tenant under the Bengal Tenancy Act, 
except in so far as the provisions of the Civil 
Procedure Code may be modified by express 
rale or. the game are otherwise insonsistent 
with the provisions of the Act itself. Saction 
43 lays down the procedure that is required 
to be followed for the recovery of rentand 
the obtaining of a rent-decres. No doubt 
as I have said there is some conflist on 
the authorities touching the question raised 
for our decision, but I think the law as 
stated by us is consistent with the principle 
underlying the current of modern decisions 
in Calcutta. 


Mr. Justice Mullick in this Court in a 
case reported as Razi-ud-Din Hossain v. 
Bendeshri Prasad Singh (2) laid down as 
follows :— 


roch) 13 Ind. Cas, 365; 15 0. L. J. 89, 16 G, W. N, 
“a, 36 Ind. Cas. 769. è 
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“If the application is one eritertainable 
‘ander section 174 of the Bengal Tenancy 
Act, there is no appeal at all.” 

That care, however, is distinguishable in 
its facts from the present case inasmuch as 
the auction-parchaser was a stranger and 
not a party to the suit; and Glearly we 
think all the authorities recognise and deeida 
that in a ease where an auction-purchaser 
is not a party to a suit then no appeal lies 
against an order under section 174, but if he is 
a party to the suit and isa desree-holder 
in. fact that then section 47 comes into 
play and an appeal lies, it being a matter 
arising between the parties to the suit 
touching the execution, satisfaction or dis- 
charge of the decree. Therefore the case 
decided by Mr. Justice Mullick is distinguish- 
able in its features from the present case. 
The present case is one as between the decree- 
holder purshaser and the judgment-debtor, 
The case reported as Raghubar Dayal Sukul 
v. Jadu Nandan Missir (1) expressly decid- 
ed the point which we have now raised 
for our decision. The learned Judges in 
that case at page 92* say: “Tt was pointed 
out by this Court in the case reported as 
z Joytara v. Ram, Krishna (3) that the answer 
to'the question “whether an -order in execution 
proceedings is within the scope of section 47 of 
the Code of 1908 must depend upon its nature 
and contents. If it decides a question 
relating to the execution,\satisfaction or dis- 
charge of the decree and if the decision 
has been given between parties to the suit, or 
their representatives-in-interest, the order of 
the Court falls “within the scope of section 47 
and is a decree within the meaning of 
section 2.” 

The same point was considered in a case 
reported as Sttal Rai v. Nandalal (4), and the 
importance of this decision is that it states 
what the law was with reference to orders 
made under section 810 (a) of the old Code of 
Civil Procedure, and applies the same princi- 
ple in the application of the law to orders 
made under section 174 of the Bengal Tenancy 
Act. The head-note accurately interprets 
the effect of the decision as follows:— 

“Tt cannot be affirmed as a general propo- 


sition of law either that an order under 
(8) 7 Ind. Cas. 769; 13 0. L. J. 257; 15 O. W. N. 512, 
(4) 1 Ind. Cas. 804; 11 0. L. J. 202; 13 C. W. N, 
591, 
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section 174 of tbe Bengal Tenancy Act or 
under section 310 (a) of the Civil Procedure 
Code is or is not appealable. The test is whe- 
ther the question raised in the proceedings is 
one relating to execution, satisfaction or 
discharge of the deoree and if the question 
is of this deseription, whether it arises 
between the parties to the suit or their re- 
presentatives.. If it so arises, the order is 
appealable.’’ 

Thus we think that in this oase as the 
matter arose between the parties to the 
suit, an appeal did lie by reason of the 
application of the provisions of section 47 
of the Code of Civil Procedure to a pro- 
ceeding under section 174 of the Bengal 
Tenancy Act. The cases of Kishor? Mohun Roy 
y. Sarodamanit Dast(5) and Subh Narain Lally. 
Gorske Prosad (6) are no doubt inconsistent with 
and contrary to the decision arrived at by us in 
this case, but it undoubtedly appears that 
both these rulings have been dissented from 
and overruled by the case reported in 13 
Caloutta Weekly Notes 591 {Sttal Raz v. 
Nandalal (4)], which corresponds with the 
case cited above in 11 Calcutta Law Journal 
202, 

We think that the learned Judge was 
quite right in entertaining the appeal aud 
that he had jurisdiction to do so. We 
accordingly dismiss this action with costs, 


CHAPMAN, J.—I agree. 
Appeal dismissed, 
(5) 1 ©. W. N. 80. 

(A) 3 0. W, N. 344, 
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MADRAS HIGH COURT. 
Srconp CiviL APPBAL No. 954 or 1915, 
January 23, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
KANDASAMI NAICKEN-—~Derenpant 
No. 1—-APPELLANT © 
POTSUS 
IRUSAPPA NAICKEN AND OTHERS— 
PLAINTIFE AND Derenpants Nos, 2 ano 3— 


RESPONDENTS. 

Limitation Act (IX of 1908), ss. 6, 7%, 28, Sch. I, Arts. 
44, 144—Guardian and ward—Alienation by guardian, 
suit for cancellation of, and possession—-Article applic- 
able to suit— Statutory bar, effect of Extinction of right 
— Bar against adult brother, when affects minor under 
disability—fcore and applicability of s. 7—Alienee, 
claim of prescriptive title by—Child in womb, rights 
of—Hindu Law—Civil Procedure Code (Act V of 1608) 
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0. I, r. L—-Non-joinder of minor brother in suit to set 
aside alienation, effect of. 

An alienation by a guardian ought to be set aside 
by a ward by instituting a suit within the period 
mentioned in Article 44 of the Limitation Act and 
till it is so set aside, the title vests in the alienee, 
Lp. 686, col, 2. ] 

Though Article 44 describes the suit to be brought 
by the ward as a suit merely to set aside the transfer 
of his property by his guardian, if the transferee has 
obtained and is in possession and the ward has, there- 
fore, to add a prayer for: possession, Article 44 alone 
still applies to the suit, though itis brought for 
both reliefs, [p. 666, col. 2.] 

On failure of the ward to sue to set aside the 
alienation within 3 years of his attaining majority 
under Article 44 of the Limitation Act, his right to 
the property is wholly extinguished under section 28 
of the Act and title vests exclusively in the aliende 
from that date. [p. 666, col. 2.] 

A person whose right to set aside an alienation is 
barred under Article 44 cannot avoid it as defendant 
by denouncing it ina suit for possession brought by 
the alionee. [p. 666, col. 2.] 

Section 7 of the Limitation Act contemplates the 
existence in two or more persons of a joint right 
and a joint cause or causes of action in support of a 
single suit. Where two brothers have got the same 
cause of action (that is, where all the material allega- 
tions giving rise to a right of suit are the same), 
where the whole right litigated and the nature of 
the entire claim litigated are the same, and where, 
wader such circumstances, the elder brother could 
institute a suit for himself and his younger brother 
on that joint right and joint cause of action, section 
7 would become applicable and would bar the younger 
- brother’s right when the elder brother's became 
‘barred. The mere fact, however, that, under Order T, 
rule 1, Civil Procedure Code, a person suing for him. 
self and praying for one particular remedy could 
have joined in that suit another cause of action 
vesting in his minor brother for whom he could have 

acted as next friend will not bring the suit within 


+ 
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the ambit of the section. Ip. 667, col. 2; p. 668, col, 1.1. 


Doraisami Serumadan v. Noudisami Sdluvan, 
21 Ind. Cas. 410; 38 M. 118; 25 M, L. J. 405; 14 M. 
L. T, 401, explained. 


Plaintiff purchased certain lands from the mother. 


of defendants Nos. 2 and 3 in 1893. The vendor 
described herself in the sale-deed asthe guardian of 
the 2nd defendant alone, who was then 8 years 
old. The 3rd defendant was in her womb at the time, 
The 2nd defendant sold the same lands to the lst 
defendant in 1908 himselfand as guardian of his 
minor brother, the 3rd defendant. The plaintiff was 
in possession till 1909, when he was forcibly ejected 
by the Ist defendant. Plaintiff brought the preseut 
suit in July 1912 for recovery of the properties from 
lst defendant The 2nd defendant attained majority 
in 1903 and the 3rd defendant attained majority 
about the end of 1911: 

Held, (1) that as the 2nd defendant’s right to sue 
' toset aside the alienation by his mother became 
barred in 1906, the title vested in the plaintiff and Ist 
defendant, who acquired no title by his purchase; 
. could not oust the plaintiff and that plaintiff was 
entitled to 2nd defendant’s share in the property; 
[p. 666, col. 2; p. 668, col. 2.] 
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(2) that as the 3rd defendant was in his mother’s 
womb at the date of sale to plaintiff and the mother 
did not act as his guardian, the 8rd defendant's 
rights were not transferred to plaintiff, who could not 
claim a title by adverse possession; [p. 667, col 
1; k 668; col. 2 Bii 

2) that 3rd defendant’s right to the propert 
not extinguished by reason Sof the ond defendant 
having been barred under section 7 of the Limitation 
Act, as the interests of the 2nd and 3rd defendants 
were split up by the sale to plaintiff and were not 
identical. [p, 668, cols. 1 & 2.] 


Second appeal against the decree of the 
District Court, Chingleput, in Appeal Suit 
No. 252 of 1914, preferred against that 
of the Additional District Munsif, Chingle- 
put, in Original Suit No. 317 of 1913. 


Messrs. O. V. Ananthakrishna Ayar and 
gh S. Narayanaswami Atyar, for the Appel- 
ant, 

Mr, K. Bashyam Aiyangar, for the Re- 
spondents, 


JUDGMENT. 
- SADASIYA Atyar, J.—The Ist defendant ig 
the appellant. The plaintiff sued in eject- 
ment basing his title on a sale-deed of 
1893 (Exhibit A) exeouted to him by the 
mother of the defendants Nos. 2 and 3. 
The plaintiff was in possession till 1909 
when he was ejected forcibly by the lst 
defendant who had obtained a sale-deed 
from the 2nd defendant in 1908 (Exhibit 
11). The sale-deed (Exhibit TI) was exe- 
cuted by the 2nd defendant for him- 
self and also forthe 3rd defendant who 
was then a minor. The 2nd defend- 
ant attained majority in 1903, while the 
3rd defendant attained majority about 


the end of 1911 or the beginning of 
a The suit was brought in July 


The sale-deed by the mother of the 
defendants Nos. 2 and 3 to the plaintiff wag 
executed by her as guardian of the 2nd 
defendant alone, the 3rd defendant (the 
posthumous son of his futher) not having 
been born then. The statement of the 
District Judge in paragraph 2 of his judg. 
ment that the plaintifi’s sale-deed was 
executed by the mother of the defendants 
Nos. 2 and 3 acting as the guardian of 
both is clearly an error. 

Both the lower Courts have found that 
the s-le-deed of 1893 in favour of the 
plaintiff was executed for no consideration 
and that the minor 2nd defendant ag 
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gotno benefit under it. The District Munsif 
dismissed the plaintiff’s suit. 


On appeal the learned District Judge 
has given a decree in plaintiff’s favour on 
the following reasoning, as I understand 
his judgment :— 

(a) The 2nd defendant did not sue 
to set aside his mother’s sale-deed of 
1893. within three years of his attaining 
majority. (The said three years expired 
in 1906.) Both the defendants Nos. 2 and 3 
ought to have sued to set aside such sale 
within 1906, As they did not do so, they 
are barred under Article 44 of the Limita- 
tion Act from questioning the sale. 

(b) Even if Article 44 did not apply, 
Article 144 would have applied to a hypo- 
thetical suit for possession if it had been 
brought by the defendants Nos. 2 and 3 
just before the plaintiff was forcibly dis- 
‘possessed in 1909. Such a suit would 
have been dismissed as barred, as at that 
‘time the plaintiff had been in possession 
‘for 16 years. (The District Judge gives 
the figure 18.) Hence the plaintiff had 
‘obtained title by adverse possession against 
the defendants Nos. 2 and 3 on the date 
when he was dispossessed in 1909. The 
plaintiff basing his right on his title, so 
perfested by adverse possession, is entitled 
to sue in ejectment the lst defendant, who 


slaims from the defendants Nos. 2 


and 3. 
_ Mr. Ananthakrishna Aiyar, the appellant’s 
learned Vakil, argued as follows: — 

(a) That even though a suit by a ward 
who has attained majority to set aside 
his guardian’s alienation may be barred 


under Article 44, he can avoid it as defend- ' 


ant by denouncing it in the suit for posses- 
sion brought by the alienee. 

(b) That the lower Appellate Court was 
wrong in holding that the plaintiff was in 
‘adverse possession of the land as against 
the defendants Nos. 2 and 3 between 1893 
and 1909, as his possession between 1893 
and 1908 at least (when the2nd defendant 
attained majority) must have been as agent 
of the defendants Nos. 2 and 3. 

(c) That the sale-deed of 1893 was 
executed by the’ mother, not as guardian 
of both the defendants Nos. 2 and 3 as 
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mistakenly supposed by the lower Appellate 
Court, but as guardian of the 2nd defend- 
antalone. The 3rd defendant was, therefore, 
not bound to have it set aside so far as 
his interest in the property is concerned. 
The plaintiff also could not have aequired 
the 3rd defendant’s undivided interest by 
adverse possession, as the 38rd defendant 
had three years from his attaining majority 
(that is, till the end of 1914) to sue to 
recover possession of his interest and as 
the Ist defendant had recovered possession 
in 1909 itself of 3rd defendant’s said inter- 
est before 3rd defendant’s right to recover 
possession from plaintiff had become barred. 


Tt is clear from Madugula Datchiah v. 
Pally Mukkalinga (1), that .the ‘ sale-deed 
executed by a guardian ought to be set 
aside by a ward by instituting a suit 
within the period mentioned in Article 44 
and that till it is so set aside, the title 
vests in the alienee. It is also established 


‘by that decision that, though Article 44 


described the suit to, be~ brought by the 
ward as a suit merely to set aside the 
transfer of his property by his guardian, 
if the transferee had obtained and 
is in possession and the ward has, therefore, 
to add a prayer for the relief of posses- 
sion, Article 44 al ne still“ applies to the 
suit though bronght for both the reliefs. 
Section 28 of the Limitation Act says that 
atthe determination of the period limited 
to any person for instituting a suit for 
possession of any property, ‘his right to 
such property shall be extinguished. As 
the 2nd defendant’s right’ to institute a 
suit under Article 44 for setting aside the 


‘sale of 1893 and for possession of the pro- 


perty from the plaintiff became barred in 


1966, his right to such property became 


extinguished under section 28 of the Limita- 
tion Act and the plaintiff became the owner 
of ‘the 2nd defendant’s interest in the pro- 
perty in 1906. As he has brought the suit 
in 1912 and as his title to the 2nd defend- 
ant’s interest of which he became the 
owner in 1906 subsisted at the date of the 
suit, his claim for possession of such interest 
has to be decreed. I must, therefore, reject 
the contention (a) put forward by Mr, 
Ananthakrishna Aiyar. m 


= (1) 30 M. 393; 2 M. L. T. 851; 17 M: L, J. 220, 
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Coming to his contention (b), I am unable 
to accept Mr. Ananthakrishna Altyar’s 
argument that the agency power given to 
the plaintiff by the 2nd defendant’s 
mother under Exhibit I wasa general power- 
of-attorney which made him the 2nd de- 
fendant’s agent as regards the management 
_ of the plaint property also, which had been 
alienated by the 2nd defendant’s mother 
on the day previous to the execution of the 
agency deed. It seems to me clear that 
the plaint property was excluded from the 
agency and Jam unable to differ from the 
finding of fact arrived at by the lower Ap- 
pellate Court that the plaintiff’s possession 
hetween 1893 and 1909 was adverse to 
the defendants Nos, 2 and 3. 

Coming to the last contention (c), it 
is clear from the wording of Exhibit A 
that the sale-deed was executed by the 
2nd defendant’s mother as guardian of the 
2nd defendant alone. Plaintiff-respondent’s 
learned Vakil asked us to presume in-the 
plaintiff's favour that the 2nd defendant’s 
mother intended to execute it in the exercise 
of all the powers to alienate which she 
possessed, though she may not have known 
that she had the power to executeit also 
as guardian of the child then in her 
womb. I do not think that a Court is 
bound to stretch. any point in favour of a 
person lice the plaintiff who took advantage 
of the helplessness of his mother-in-law 
(2nd and 8rd defendants’ mother) to obtain 
a sale-deed without consideration in fraud 
of his brother-in-law from her, The sale- 
deed, therefore, did not affect the 3rd defend- 
ant’s undivided interest in the plaint pro- 
pertie:. He was hence not bound to have 
it set aside under Article 44. As against 
his interest, the plaintiff could rely only 
upon adverse. possession under Article 144, 
But as Article 144 read with sections 6 
and 28 of the Limitation Act did not bar 
the 8rd defendant’s rights or confer title 
on the plaintiff as regards 3rd defendant's 
rights before the plaintiff was dispossessed 
in 1909, the plaintiff cannot claim any 
title to the 8rd defendant's interest in 
the properties. (It is unnecessary to con- 
sider whether the 3rd defendant’s interest 
has passed to the Ist defendant in this 
case owing to the sale-deed executed by 
the 2nd defendant in the lst defendant’s 
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favour in 1908.) The contention (¢) has, 
therefore, to be upheld. 

Mr. K. Bashyam Aiyangar next contends 
for the plaintiff that as the 2nd defendant 
could have, when suing on his own behalf 
(in the suit governed by Article 44) to 
set aside the sale by his mother of hig 
undivided interest also, joined in that suit 
a cause of action as the next friend of 
the 3rd defendant (oras managing member 
of the undivided family consisting of 


himself or of the 3rd defendant) to recover 


possession of the 3rd defendant’s interests 
also in that same suit, the principle of the 
Fall Bench decision in Doraisami Strumadan 
v. Nondisami Saluvan (2) applied and that, 
therefore, the 3rd defendant has also 
become barred in 1806 from claiming title 
to his undivided share. I think that, that 
decision gave as wide an effect to section 
8 of Act XV of 1877 (corresponding to 
section 7 of the present Act) as possible 
and that it is wholly undesirable to extend 
the scope of that section further. When 
two brothers have got the same cause 
of action (that is, where all the materia] 
allegations and giving rise to a right 
of suit are the same), where the whole right 
litigated and the nature of the entire claim 
litigated are the same and where under such 
circumstances the elder brother could insti- 
tute a snit for himself and his younger 
brother on that joint right and joint cause 
of action, section 7 would become applicable 
according to the Full Bench decision and 
would bar the younger brother's right when 
the elder brother’s became barred. But in 
this case the 2nd defendant’s cause of action 
and his right to bring a suit depend upon 
the fact of his mother’s execution of Exhibit 
A and a suit on such right of his is governed 
by Article 44, whereas the 3rd defendant's 
right of suit has nothing to do with Exhibit 
A or with Article 44 and his suit would have 
been governed by Article 144. The mere 
fact that under Order I, rule 1, Civil Pro. 
cedure Code, the 2nd defendant suing for 
himself and praying for one particular remedy 
could have joined in that same suit another 
cause of action vesting in the 3rd defendant 
for whom he could have acted as next friend 


(2) 21 Ind, Cas. 410; 28 M. 118; 25 M. L. J. 408. 
M. Ln T, 401, ka 


668 
KANDASAMI NAIGKEN t, IRUSAPPA NAICKEN, 


will not bring such a suit within the ambit 
of section 7 of the Limitation Act, which 
contemplates the existence in two or more 
persons of a joint right and a joint cause 
or joint causes of action in support of a 
single suit. 

In the result the lower Appellate Court’s 
decree will be modified and a preliminary 
decree for partition of the plaint properties 
into two equal ‘shares will be passed. The 
plaintiff’s right to recover from the Ist de- 
fendant mesne profits on the said half share 
from Faslz 1319 is also declared. Final 
decree will be passed (after taking the neces- 
sary steps contemplated by law) by the 
District Munsif as regards possession to 
plaintiff of the particular Jand which might 
fall to his half share in division and in 
respect of the sum due to him for value of 
mesne profits. 

. The plaintiff must pay the Ist defendant's 
costs on half the value of the plaintiff's claim 
throughout and bear his own costs, (The 
right to the other half share as between 
the defendants Nos. 1 and 3 is not decided 
in this suit). 

Spencer, J. Tho plaintiff obtained a sale- 
deed in respect of the suit properties in 1893 
fromi the mother of defendants Nos. 2 and 3. 
In this document (Exhibit A) she described 
herself as the wife of her deceased husband 
and as the mother and protecting guardian 
of 2nd defendant. The statement of the 
District Judge that she acted as guardian 
of 2nd and 3rd defendants in this transaction 
is incorrect, Inthe plaint it was stated that 
she acted in the capacity of guardian of the 
2nd defendant alone, and for the purpose of 
this second appeal it may be taken that 
the 3rd defendant was in his mother’s womb 
on the date of sale. 


Accepting the finding of the Judge that 
the possession by the plaintiff of the plaint 
lands, which are not included in the lands 
entrusted under Exhibit I to his management 
as an agent of the family, was adverse, it 
is clear that unless the time be extended 
under section 6 of the Limitation Act, his 
title must have been perfected by prescrip- 
tion before the Ist defondant ohtained a 
conveyance of them from the 2nd defendant 
in 1908. 

"The 2nd defendant “being 8 years old in 
1893, as stated in Exhibit A, mnst have 


“a 
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attained his majority in 1902 or at least by 
1908. 

His title to his share of the ancestral 
property alienated became extingnished in 
1906, when for three years after attaining 
majority, be failed to set aside the transfer 
made by his guardian during his minority 
(vide sections 6 and £8 of the Limitation 


Act), and, therefore, he had no interest of 


his own to convey to his transferee (lst 
defendant) in 1908, when he executed’ Ex- 
hibit II on behalf of himself and his minor 
brother. 

But in 1893 there was rot any alienation 
of the 3rd defendant’s share in the property 
of the Hindu joint family to which he be- 
longed at his conception. 

Both the lower Courts have found that 
the sale in 1893, regarded as an alienation 
of ancestral property, was withont considera- 
tion and for no justifiable necessity. Third 
defendant attained majority less than three 
years before the institution of this suit. 

Hence the title of the 3rd defendant, which 
was not alienated in 1893 and was kept alive 
by his legal disability up to the date of - 
this suit (section 6 of the Limitation Act), 
does not stand on the same footing with 
the title of the 2nd defendant which was 
alienated in 1893 and became extinguished 
by limitation in 1906. 

The District Judge without making any 
distinction has treated the title of both these 
defendants as extinguished. 

It is now argued in support of his judg- 
ment that time should be caleulated under 
section 7 of the Limitation Act as running 
against both, on the ground that they were 
jointly entitled to institute a suit to recover 
their property and that one could give a 
valid discharge without the concurrence of 
the other. | 

I consider that section 7 of the Limitation 
Act does not apply to the circumstances of 
this case. Owing to their interests having 
become split up, 2nd and 3rd defendants 
were not joint in estate in respect cf this 
particular property after the execution of 
Exhibit A, 

The cause of action for the 2nd defendant 
to set aside the alienation made by his 
guardian is not identical with the cause of 
action for the 8rd defendant or his repre- 
sentative-in-interest to obtain a partition of 
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his share of family property upon a subsist- 
ing title froma third party who was in 
wrongful possession thereof, When the 2nd 


_ defendant attained majority, he was not 


competent to give a lawful discharge of the 
ord defendant’s claim under the circum- 
stances found to have existed in this case. 
Thus this case is distinguishable from the 
case of Doratsame Strumadan v., Nondisami 
Saluvan (2). I agree thatthe appellant is 
entitled to succeed in respect of 3rd defend- 
ants undivided moiety of the suit property 
and that he must fail as regards the 2nd 
defendant’s moiety and that costs should be 
awarded as stated in my learned brother’s 
judgment. . : 
Appeal partly allowed, 
Y. R. P, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 299 
or 1914, 
June 27, 1916, 

Present: —Mr. Justice Fletcher and 
Mr, Justice Teunon. 
Srimatti BHUBANESWARI DEBI, 
wipwo oF BHUBANESWAR 
BHATTACHARJYA AND OTHERS— 
PLAINTIFHS — APPATLLANTS 
versus 


HARADHAN BHATTACHARJYA AND 


OTRERS—-DEFENDANTS— RESPONDENTS. - 

Hindu Law—Alienation by widow — Reversioners, 
consent biy - Deed, recital in—Estoppel. 

The plaintiffs, who were consenting parties to 8 
deed of sale by a Hindu widow in favour of the defend- 
ants purporting to be for legal necessity and which 
contained inaccurate recitals not known to the defend. 
ants to be such, induced the defendants,- their 
nephews, by their conduct to lay out money for the 
erection of permanent buildings upon the lands 
purchased by them, and on their succession as 
reversioners after the death of the widow, brought a 
guit to recover possession of the lands sold on tho 
ground that there was no legal necessity for the sale: 

Held, that there was a clear case of estoppel by 
conduct against the plaintiffs and the mere fact that 
at the time when the plaintiffs induced their nephews 
to lay out their money, there was a mere spes 
successionis was not a sufficient ground why they 
should not be bound by the sale. [p. 670, col. 1 ] 

No person who isa party tothe putting forward of 
a recital inae deed by another and induces a third 
person to act on it can afterwards be heard to say 
that that recital ‘is not accurate. [p. 669, col. 2; p, 
670, colà l. ] 


INDIAN OABEB. 


BHUBANESWARL DEBI 0, HARADHAN BHATTACHARITA. 


669 


Appeal against the decree of the Distriut 
Judge, Burdwan, dated the 30th March 
1914, 

Babu Baidyanath Dutt and Babu Sarot 
Ovome: Mitter, (for Babu Sorosht Charan 
Mitter), for the Appellants, 

Babu Amarendranath Bose, for the Respond- 
ents. 


JUDGMENT, 

FiLetcuer, J—This is an appeal by the 
plaintiffs Nos, 1 and 2 against the judgment 
and decree of the learned District Judge of 
Burdwan, dated the 30th March 1914, The 
suit was brought by the plaintiffs to recover 
certain land on whish buildings had been 
erected by the defendants, the plaintiffs being 
the reversioners on the death of a Hindu 
woman whose name was Kumud Kanyini 
Debi. The plaintiffs are the uncles of the 
defendants. They now come forward and 
say that the defendants at the time they 
acquired the property were of the age of about 
13 and 23 years and that they have gct no 
title to the property. The learned Judge of 
the Court below has found as a fact that 
there was no legal necessity for the sale, It 
may be that, ona more careful view of the 
evidence, that finding may be challenged, 
He has also found that the recitals in the 
kobala were not true. He has further found 
that the plaintiffs were consenting parties to 
the sala and that they also by their conduct 
induced the defendants to spend the whole 
of their fortune upon the erection of the 
buildings that have been erected on this 
portion of the Jand. The only question that 


‘we have got to consider in this case, the find- 


ings have not been challenged, is whether the 
view that the learned Judge took is correct. 
There isone matter that is worthy of considera. 
tion and that is this: Although the learned 
Judge has found that there was no legal 
necessity, that the recitals in the deed of 
conveyance were not accurate and that the 
plaintiffs were consenting parties to the sale 
he has not found that the defendants knew 
that these recitals in the deed were not 
accurate, and, therefore, prima facie, it must 
be taken that the plaintiffs, being consenting 
parties to the sale, were parties who induced 
the defendants to act upon those recitals in 
the conveyance as being true and accurate 
statements. Of course, that would be a clear 
case of estoppel by conduct. No person who 
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is a party to the putting forward of a recital 
in a deed and induces another person to act 
on it can afterwards be heard to say that 
that recital is not accurate. 

The other portion of the finding is that 
these uncles actually supervised the construc- 
tion of the buildings that were erected by 
thetwo defendants who were then young 
men. They watched the building from 
day to day and from time to time. The 
money of their nephews was being deliberately 
laid out on these permanent buildings and 
they having stood by and seen their nephews 
so wasting their money, for them now to come 
to Court and say that those nephews were 
throwing away their money is not a story 
that one should readily believe. The case is 
a novel case and a case that has not ever been 
set up in a Court of Justice with success, and 
this is not going to be the first case in which 
such a statement shall be received by the 
Court as an accurate statement. I find 
nothing to suggest that this is 80. I think 
the plaintiffs are bound by their own act. 
The mere fact that there was at that "time a 
mere spes successionis when they induced 
their nephews to lay out their money is not 
a sufficient ground why they should not be 
bound by the sale; and if such a case is al- 
lowed to stand, it would not be giving full 
effect to the doctrine of. estoppel in cases in 
India. 1 think this inducing of the defend- 
ants to lay out their money was quite 
sufficient to warrant the learned Judge of the 
Court below to arrive at the sonclusion he 
same to. 

Then a question has been raised as to 
the two smaller pieces of land which, it is 
said, stand on an altogether different footing. 
From the findings of the learned Judge, one 
gathers that these two small pieces of land 
adjoin the house that has been erected on the 
other portion of the land. These two pieces 
of land are probably curtiluges and held along 
with the house. The defendants, according 
to the view of the learned Judge, parted 
with the money by which they purchased 
these pieces of land on similar representa- 
tions to those on which they purchased the 
former piece of land on which the buildings 
stands. Itis quite true that as regards this 
piece of land, the case is not so strong as 
with respect to the piece of land on which 
the house has been built, but there is nothing 
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before us to show why we should not give 
full effect to the view taken by the learned 
Judge with regard to these two plots of 
land. To cut off these pieces of land from 
the other piece of land may cause serious 
damage to the house that has been erected by 
the defendants. I agree with the view 
arrived at by the learned Judge of the Court 
below. The present appeal, therefore, fails 
and ‘must be dismissed with costs—Rs. 200. 
Trunon, J.—I agree. 


Appeal dismissed. 


‘MADRAS HIGH COURT. 
Crivit Revision Petitions Nos. 718 anp 9938 
or 1916. 

April 16, 1917. 
Present:--Mr. Justice Seshagiri Aiyar. 
P. R. SRINIVASA ALYANGAR— 
DEFENDANT— PETITIONER 
VETSUS 


M. D. NARAYANA AIYANGAR— 


PLAINTIFF —RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 8, 44, 
O. XXI, rr. 4, 22—Presidency Small Cause Courts 
Act (XV of 1882), ss, 18, 85— Foreign Courts, decrees of, 
whether enecutable by Presidency Small Cause Courts 
— Registrar, power of, to issue process—Jurisdiction—« 
Arrest without notice wnder O. XXI r, 22, legality 


Oy. 

an Judge of a Presidency Small Cause Court has 
jurisdiction to execute the deoree of a foreign Court 
transmitted to it under section 44, Civil Procedure 
Code. [p. 671, col. 2.] 

But the Registrar ofa Presidency Small Cause 
Court has no power, under section 13 or 36 of the 
Presidency Small Cause Courts Act, to issue pro. 
a in execution of a foreign decree. [p. 672, 
col, 1. j 

A decres transmitted for execution does not become 
the decree of the Court to which it is transmitted, 
although its powers of execution are similar to the 
powers conferred on if in respect of the execution 
of its own decrees. [p. 672, cal’ 1.) 

Order XXI, rule 4, Civil Procedure Code, is not 
restricted in its application to decrees of British 
Courts, it applies equally to decrees of foreign 
Courts. [p. 671, col. 2.] 

Sub-clause (1) of Order XXI, rule 22, Civil Pro. 
cedure Code, is imperative and must be followed, 
unless notice prior to arrest is dispensed with under 
sub-clause (2), in which case the Court should defi« 
nitely record its reasons for doingso. [p. 672, col. 2.] 

Petition No. 718 of 1916 under section 
115 of Act V of 1908, and section 15- 
of the Charter Act, praying the High Court 
to revise the order of the Court of Small 


Causes, Madras, in Original Suit No. 437 
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of 1906-07 on the file of the Court of the 
Principal District Munsif, Mysore. 
Mr. K. V. L, Narasimham, for the Petitioner. 
Messrs. . 0. Venkatasubbaramiah and Ala- 
singra Ohariar, for the Respondent. 

-= Petition No. 993 of 916 under section 
115 of Act V of 1908, and section 15 of 
the Charter Act, praying the High Court to 
revise the order of the Court of Small Causes, 
Madras, in Hxetation Petition No. 14377 
of 1915, in Original Suit No. 437 of 1906-07 
on the file of the Court of the Prinsipal Dis- 
triet Munsif, Mysore. 


Mr. K. V. L. Narastmham, for the Peti- 
tioner. 


JUDGMENT.—So far as I am able to 
see, there are no merits in these cases, 
But I have to deal with the question of 
law which, is one of considerable importance 
argued before me: My conclusion is that 

the Registrar of the Court of Small Causes 
“had no jurisdiction to order execution 
of the decree, and also that he acted 
illegally in the exercise of his jurisdic- 


tion by directing a warrant to issue 
without giving the petitioner previous 
notice of the application. The facts 


necessary for the disposal of these two 
petitions are these. A decree was obtained, 
in the District Munsif’s Court of Mysore 
in 1908. It was transferred for execution 
to the Small Cause Court of Madras in 
October 1915. As the decree-holder did 
not take steps, his first application was 
dismissed in November 1915. A second 
application was presented on the 138th 
December 1915 and without notice to the 
petitioner, the arrest of the petitioner 
(judgment-debtor) was ordered on the 21st 
December 1915: Thereupon he . paid, the 


` amount of the decree into Conrt and asked 


the Registrar to re-consider his order 
directing his arrest ard also to pay him 
back the money which he had deposited. 
The Registrar refused the application and 
hence these petitions in this Court: I 
may also say that on the refusal of the 
Registrar to re-consider his order, an applica- 
tion was made to the Full Bench of the 
Small Cause Court, The learned Judges who 
_ constituted the Bench held that they had 
no power to interfere with the order of 
the Registrar. 
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The first point argued by the learned 
Counsel for the petitioner is that the 
Presidency Small Cause Court has no 
jurisdiction to entertain applications for the 
execution of the decrees passed by a foreign 
Court, and still less the Registrar of that 
Court. As-regards the first of these conten- 
tions, I am unable to accept it. 

Under section 44, Civil Procedure Code, the 
decrees passed by the Courts of a Native 
Prince or State in alliance with his Majesty 
may be executed in British India as if 
they had been passed by the Courts of 
British India, Under Order XXI, rule 4, if 
a decree is passed ontside the ordinary 
original civil jurisdiction of the High Court, 
the execution of that decree within the 
sity of Madras must be by the Presidenoy 
Court of Small Causes. It was argued 
before me that that provision applies only 
to the decrees of British Courts. But the 
language of section 44 makes it olear 
that no distinction is drawnin this respect 
between the decree of British Courts and 
the decrees of foreign Courts. My attention 
was drawn to section § of the Civil Pro- 
cedure Code and it was contended that 
as section 44 of the Code is not included 
among the provisions made applicable to 
the Presidency Small Cause Court, that 
Court has no jurisdiction to receive applica- 
tions for execution from foreign Courts. 
Section 8 is intended to be supplementary 
to the rules of procedure provided by the 
Small Cause Court Act andthe rules framed 
thereunder. Section 8 does not prescribe 
by implication the entertainment of applica- 
tions for execution in respect of the 
decrees of foreign Courts by the Small Cause 
Court. I am, therefore, of opinion that if the 
decree had been putin motion by a Judge 
of the Presidency Small Cause Court 
there could have been no objection to its 
execution. I have, however, reluctantly come 
to the conclusion that the Registrar has 
no power to issue processes in execution 
of a foreign decree. He is not ordinarily 
a Court. He is invested with the powers 
of a Court only for certain purposes and 
unless either under the sections of the 
Small Cause Courts Act or under the rules 
framed under those sections, the power to 
execute the decree of a foreign Court can 
be spelled out, I must hold that the» 
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Registrar of the Small Cause Court has 
no jurisdiction to execate the decrees. 
Section 35 of the Presidency Small Cause 
Courts Act speaks of the execution of 
decrees passed by the Court of Small Causes 
and not by the Courts of Native 
in alliance with His Majesty. Under Order 
All, only certain judicial powers are 
delegated to the Registrar and the power 
to execute the decrees of foreign Courts 
is not among them. Section 13 gives the 
Registrar the power to do certain 
ministerial acts and the power to direct the 
arrest of a judgment debtor in - execution 
cannot be regarded as a ministerial act. 
Consequently, the Registrar of the Small 
Cause Court has no power to execute the 
decree of a foreign Court. The learned 
Vakil who appeared for the counter-petitioner 
suggested that the moment the decree was 
sent from Mysore to the Presidency Small 


Cause Court, it must be deemed to have: 


become the decree of the Presidency Small 
Cause Court and that section 35 of the Pre- 
sidency Small Cause Court Act applies. 
I am unable to agree with him. The 
decree that is transmitted for execution 
does not become the decree of the Court 
to which it is transmitted, although its 
powers of exeéution are similar to the 
powers confaired on it in respect of the 
execution of its own decrees. I must, 
therefore, hold that the Registrar had no 
jurisdiction to execute the decree and that 
the warrant which he issned for the arrest 
of the petitioner was ultra vires, 

One other contention of the learned 
Vakil for the petitioner may also be men- 
tioned and that is that the Registrar acted 
illegally in the exercise of his jurisdiction by 
directing a warrantto issue without giving 
notice to the petitioner. As I mentioned 
before, the first application was dismissed 
in November 1915. The present application 
was presented on the 13th December 1915 
and on the Zlst of that month, the order 
to arrest the petitioner was made. 


application. Order XXI, rule 22, in its 
proviso to sub-clause (1) says, that no 
notice shall be necessary in consequence 


of more than one year haying elapsed if the. 


application is made within one year from 
the date of the last order against the 
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party against whom execution is applied 
for, In this case, there was no order made 
against the judgment-debtor by the Re- 
gistrar or the Court of Small Causes within 
a year of the 21st December 1915. Con- 
sequently, the operative portion of sub- 
clause (1) applies; and it was incumbent 
upon the Registrar to have issued the 
notice to the petitioner before directing his 
arrest. The learned Vakil for the counter- 
petitioner said that the order was competent 
under sub clause (2), but that sub-clause 
requires that the Court should be satisfied 
that in the interests of justice, an order 
should be made without notice to the 
other side. The Registrar has recorded no 
reasons for holding that it was absolutely 
necessary in the interest of justice that 
the arrest of the petitioner should be 
ordered at once. My attention was drawn 
also to a case decided by Ayling and 
Srinivasa Aiyangar, JJ., wheré they hold that 
if there are no merits, the Court is mot 
bound to interfere under section 115, Civil 
Procedure Code. But the order made by 
the Registrar goes to the very root of his 
jurisdiction. Iam not prepared to condone 
the manifest illegality by saying that the 


petitioner has no merits, I must set 
aside his order; the money in deposit 
should be paid over to the petitioner, 


I make no order as to costs. 
Petition allowed, 


PATNA HIGH COURT. 
APPEAL From ORIGINAL Decese No. 10 
or 1916. 

May 31, 1917. 
Present:_-Mr. Justice Sharfuddin and 
4 Mr, Justice Roe. 
BIBI SOGRA—P.uatntisr — APPELLANT 
ji VETSUS 
MOHAMMAD SAYEED—Derenpant— 
RESPONDENT. 

Muhammadan Luw—Dower—~ Discord between husband 
and wife—Dissolution of marriage at instance of 
wife—Court, whether can decrease or increase con- 
tracted amount—Divorce, effect of. 

Per Sharfuddin, J—A Court of Law has no power 


to decrease or increase the contracted amount of 
dower, [p. 673, col, 2.] 


Vol, XL] 
BIBI SOGRA V, MOHAMMAD SAYEED. 


“ Where there has been a divorce it is immaterial 
- whether the dower was prompt or deferred, as after 
the cessation of the relationship of husband and wife 
either by death or divorce, the dower, if not already 
paid, becomes due. [p. 673, col. 2.] 

Per Roe, J.—Under the Muhammadan Law when 
discords originate between married parties or when 
the wife herself is anxious to obtain a divorce without 
any justifiable cause, she has simply to abandon her 
claim to the settlement in order to secure a dissolution 
of her marriage. [p. 674, col. 2.] 


~ Appeal from a decision of the Sub- 


ordinate Judge, Ist Court, Shahabad, Arrab, 
dated the 3lst July 1916. 


Messrs, A. K. Roy and Terakeswar Pa! 
Choudhry, for the Appellant. 
- Mr. Muhammad- Hossan Jan, 
Respondent. 


for the 


JUDGMENT. 

SHARFODDIN, J.—This is an appealin a 
dower suit instituted by an old lady named 
Bibi Sogra against her husband named 
Mohammad Sayeed. The plaintiff’s case 
is that she was married to the defendant 
in 1875 on a dower of Rs, 40,000 and 
two gold mohurs and the whole of that 


amount she alleges to be prompt. She has 
brought this suit only for Rs. 20,000 
and alleges that her husband in 1905 


haying married the daughter of a hawker 
began to ill-treat her and practically stopped 
maintaining her, and that only oceasionally 
he used to give her Rs, 5 to Rs. 10. On 
the 12th April 1914, she says she went 
to her husband and demanded money for 
her maintenance. On this demand he got 
so enraged that he divorced her by uttering 
three times in Hindustani “Ham tumko 
talak dia.” This, as already observed, happened 
on the 12th of April 1914. On the 23rd 
April, z.e., LO or 11 days after the divorce 
the present suit was instituted, 

On behalf of the defendant it is alleged 
that the dower fixed at the time of the 
marriage was not Rs. 40,000 and two 
gold’ mohurs but only 500 dinars which is 
equivalent to Rs. 160 or so, and that 
this was a deferred. dower. Then he 
further said that on the date of the alleged 
talak he was at Gya., The Subordinate 
Judge who tried the suit gave a decree 
to the plaintiff for a sum of Rs, 6,000 
and this he did on a consideration of the 
position in life of the parties concerned. 
The Subordinate Judge’s decree of 
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Rs. 6,000 cannot staud. The Courts of Law 
have no power to inerease or decrease a 
contracted amount. There is an Act in 
Oadh no doubt, uader which such a thing 
is possible, but that Act is nob in force 
in this Province. If the case was proved, 
the Subordinate Judge should have given 
a full decree. If it was nob proved ‘he 
should have dismissed the suit. 

The plaintiff’s casé depends on two facts;— 
Firstly, what was the amount of the 
dower and whether it was prompt or 
deferred. Ifit was prompt, it becomes due 
on demand; and if it was deferred, it 
becomes due on the death of either of 
the parties or on a divorce; secondly, 
whether or nob there was a divorce by 
the husband on the’ 12th April. Because, 
if there was a divorce, it was immaterial 
for the purpose of the present suit whether 
the dower was prompt or deferred, as 
after the cessation of the relationship of 
husband and wife either by death or divorce, 
the dower, if not already paid, becomes due. 


L propose to take the question as to 


the nature of the dower. According to 
the plaintiff's case, a sum of Rs. 40,000 
and two gold mohurs were fixed as a 
prompt dower. Her ease is that the 


husband has always been ill-treating her and 
that the ill-treatment came to a climax 
when he married the other girl in 1905. 
Itis surprising that although the plaintiff 
had been ill-treated for so many years 
she never made a demand for payment of 
the dower, because if it was prompt, she 
could have made the demand at any time 
she liked, but that she waited for being 
divorced in order to be able to make the 
demand. In her evidence during the trial 
she says: “I was waiting for the talak to 
institute the suit, as people had told 
me that it could not be instituted without 
talak.” That statement clearly indicates 
that the dower could not have baen prompt, 
because if it had been prompt, she need 
not have waited until the divorce. The 
evidence on that point is also meagre. 

I now come to the question of talak. 
The talak has been attempted to be 


proved by the evidence .of the plaintiff: 
herself, her maid servant named Mongh-, 


lanign and a relation named Mohiban, 
The plaintiff herself appears to be a very 
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excitable woman. Shebrought the suit in 
forma pauperis and in the earlier proceedings 
she was examined as a witness and in that 
statement of hers she said that the talak was 
pronounced three times’ by the husband in the 
presence of Monghlanian, Wajid, Gaffur 
and Kaiyaum and several others. She 
did not name Mohiban in this connection 
when she was examined at the earlier stage. 
Mohiban was examined during the trial 
and she says: I did not see any male in 
the angina. I cannot say whether any 
came outside. I know the plaintiff's brother 
Wajid. I cannot say whether it is true or 
false that Wajid was also present at the 
time of the talak.” If Wajid was present 
he would no doubt on hearing the words 
talak would begin to remonstrate with his 
brother in-law or at least take some part 
in the affair but it is surprising that Mon- 
zhlanian does not at all remember whether 
Wajid was or was not present at the time. 
Mohiban is a relation of the defendant. She 
says she was present but she does not say 
that she heard the husband pronouncing the 
talak three times successively. So her evi- 
- dence is of no value. Ido not think, there- 
fore, that talak had been proved. 


It has been urged on behalf of the lady 
that it is very improbable that an old and 
respectable lady would bring a false suit 
against her husband alleging that she had 
been divorced by her husband. That is 
true, but at the same time it is also very 
improbable thatan old man in the position 
of the defendant Mohammad Sayeed, who 
was a Sub-Registrar, would ever think of 
demeaning himself by a conduct which is 
never approved of in a decent society in this 
Province. What seems to me to have been 
the case is that the lady Bibi Sogra was in- 
censed at the conduct of her husband in his 
bringing into the house a co-wife and since 
then disagreement commenced, The second 
wife has given a son anda daughter to the 
old man and the apprehension on the part of 
the first wife and her friends and advisers 
was that inasmuch as since the second mar- 
riage of her husband the plaintiff had been 
more or less discarded, it was probable that 
whatever estate the defendant was possessed 
of may be given by the defendant to the 
second wife and the children by her and she, 
therefore, went to the husband to make a 
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demand of her dower and to bring about a 
talak if that was possible. Although I do 
not believe that the talak took place it is 
quite possible that she may have gone for 
that purpose in order that she may 
institute a suit for the payment of the dower. 
The present appeal by the plaintiff has been 
brought against the deduction of her 
claim from Rs, 20,000 to 6,000 by the 
Suburdinate Judge. There is also a cross- 
objection on behalf of the defendant against 
the decree awarded by the Subordinate Judge 
to the plaintiff for Rs. 6,000 and the result 
of the present appeal is that the appeal is 
dismissed. Cross-objection allowed. 

RoE, J.—l agree. I see from the book in 
Muhammadan Law by Mr.Ameer Alithat when 
a discord originates between married parties 
with the wife, or when she herself is anxious 
to obtain a divorce without any justifiable 
cause, she has simply to abandon her claim 
to the settlement in order to secure a dis- 
solution of her marriage. In the oase before 
us although the lady says that she had been 
habitually ill-treated there is no real indi- 
cation of this on the record. Discord seems 
to have originated in the husband’s love for 
the younger and comelier woman, It was 
natural, therefore, that the lady would take 
steps to get a divorce and would be prone to 
imagine that she had succeeded in getting a 
divorce. 

I entirely agree with my learned brother 
that there was no such divorce. The plaint- 
iff’s suit should have been dismissed. I 
agree that it be now dismissed with costs . 
here and in the lower Court, i 

Appeal dismissed: 
Oross-objection ailowed, 


OUDH: JUDICIAL COMMISSIONER’S 
COURT. 
Sxconp Cıvıl Apreat No. 116 or 1916, 

July 17, 1916. 

Present:—Mr, Stuart, J. C, 

Musammat GILLI AND OTRERS—-DEFENDANTS ` 

~—APPELLANTS > 

versus 


HIRA LAL—PLAINTIFF-— RESPONDENT. 
Restitution of conjugal rights, suit for— Legal cruelty 
w- Liquor, use ofe - 


VoL Xi] 
HARI CHAND V, MAGHI MAL.. 


Where ib was found that a husband was addicted 
to the use of alcohol and that occasionally he beat his 
wife when he was the worse for liquor: 

Held, that these facts fellshort of establishing legal 
cruelty, so as to debar him from suing successfully 
to obtain a decree for restitution of conjugal rights. 


Appeal from the decree of the District 
Judge, Lucknow, dated the 22nd January 
1916, confirming the order of the Munsif, 
South Unao, dated the 23rd June 1915. 

Mr. Fakhruddin Hasan, for the Appellants. 

JOUDGMENT.—The sole question for 
decision in this appeal is whether it is 
established on the findings of fact of the 
lower Court that legal ornelty has been 
committed by the plaintiff-respondent of 
such a nature as to debar him from suing 
successfully to obtain a decree for restitution 
of conjugal rights. In order to establish 
legal cruelty it is necessary to establish 
actual violence of such a character as to 
endanger personal health or safety, or to 
establish the existence of a reasonable ap- 
prehension that such violence will be com- 
mitted. On the facts before me it is 
established that the plaintiff-respondent is 
addicted to the use of alcohol and that he 
is occasionally the worse for liquor. When 
he is the worse for liquor he has been 
known to beat his wife. But it is not 
established that he is habitually the worse 
for liquor, that he habitually beats his wife 
or that he has ever assaulted her with 
brutality. While on the one hand it is 
very necessary that a woman should be 
protected against a brutal or dangerous 
husband, Court should not deprive a husband 
of the society of his wife on the ground 
of’ occasional lapses and unless something 
more than occasional lapses is established, 
or unless it isestablished that there has been 
grave injury or any real danger,a Court 
cannot find that cruelty in the legal sense 
exists. In this particular ease the evidence 
falls far short of establishing legal cruelty. 

I dismiss this appeal. The appellants 
will pay their own costs and those of the 
respondent, 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 

First Crvi Arrear No. 326 op 1915. **' 
April 2, 1917. oon 

Present:~Mr. Justice Scott-Smith and” ° 

Mr. Justice Broadway. 
HARI CHAND —Pcatntivy—APppPELLANT | 
VETSUS 

MAGHI MAL AND orsers— Derenpants— 
RESPONDENTS. $ 

Registration Act (XVI of 1908), s. 17 (b)—Tasfia- 
nama praying for decree in accordance therewith, 
whether compulsorily registrable——Intention—Orvil 
Procedure Code (Act V of 1908), O. XXUI, r. 8 
—Agreement dealing with matters not included in 
claim, whether lawful. f 

Where a document stamped with an eight-annas 
Oourt-fes stamp headed “tasfianama ba adalat 
District Judge, Ludhiana,” commenced by describing 
the parties in detail and saying that they had various 
disputes between themselves and that certain pro- 
perty in the possession of the dofendants shall be 
given to the plaintiff and concluded with a prayer to 
the Court that a decree to that effect may be passed 
in favour of the plaintiff: 

Held, that the intention of the parties was that 
the document should be presented to the Court in 
order that a decree should be passed by the Court in 
accordance therewith, and that, therefore, if was a 
petition addressed tothe Courtand as such did not 
require registration. lp. 677, col. 1.] 

A compromise is not unlawful within the meaning 
of Order XXIII, rule 3, Civil Procedure Code, merely 
because it deals with matters not included in the 
claim. Insuch a case the Court should see how 
far it relates to the matters in suit and should pass 
a decree in regard to those matters. [p. 677, col. 1.) 


First appeal from the order of the 
Subordinate Judge, first Class, Ludhiana; 
dated the 22nd January 1915. 


Mr. Kirkpatrick, for the Appellant, 


Rai Sahib Lala Mott Sagar and Lala 
Kanshi Ram, for the Respondents. 


JUDGMENT.—This is an appeal from 
an order of the Subordinate Judge, Ist 
Class, Ludhiana, refusing to record an 
agreement of compromise and to pass @ 
decree thereon under the provisions of 
Order XXIII, rule 3 of the Civil Procedure 
Code. Hari Chand, plaintiff-appellant, 
brought a suit for possession of property 
on the ground that he was the adopted 
son of Jiwan Mal, deceased, and the 16th 
November 1914 was fixed by the Court 
for recording evidence; but on the 23rd 
of October an official of the Zira Tahsil 
in the Ferozepore District produced in the 
Court a razinama said to have been attested 
by the parties in the presence of the 
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Tahsildar of Zira which he said he had 
been ordered by the said Tahsildar to pro- 
duce. One of the parties to this document, 
viz., Chiman Lal defendant was not present 
on that day, but he appeared subsequently 
and said that he had signed the compromise 
under undue influence. He made other 
objections also and the Court framed the 
following issues :— 

1, Did the defendant sign the razinama 
under undue influence P 

2. [£ not, should it be considered defective 
in any other way? 


"The Court after recording evidence held 
that the defendant had not established the 
plea of undue influence, but refused to 
act on the compromise on two grounds ; 
(1), that it had not: been presented by 
the parties in Court in the first instance 
but had been presented to the Tahsildar 
who forwarded it to the Court; and (2) 
that the document required registration. 
As.the document had not been registered 
the Court held that it was not a lawful 
agreement within the meaning of Order 
XXIII, rule 3, Civil Procedure Code. With 
regard to the first ground mentioned above, 
it ig now admitted that the mere fact that 
the document was sent to the Court by 
the Tahsildar makes no difference. The 
document was actually received by the lower 
Court which proceeded to enquire into its 
validity. All the parties admitted having 
executed the agreement, although Chiman 
Lal defendant pleaded undne influence 
and raised various other objections which 
were said to render the agreement unlawful. 
The lower Court says that it bases its 
view as to whether the document required 
registration upon the principles discussed 
in Murli Dhar v. Gobind Ram (1) and 
Khatr-ul«Nisa v. Bahadur Ali (2). In the 
latter case the compromise affected immove- 
able property over Rs. 100 in value, 
was signed by the parties,” attested by 
witnesses and stamped with an eight-annas 
Court-fee stamp and addressed to the 


Court setting forth the names ofthe parties- 


and the nature of the claim and was filed 


(1) 20 Ind. Cas. 817; 20 P. R. 1914; 306 PL. R. 
1913; 205 P. W. R. 1913. l 
(2) 27 P. B. 1906; 11 P. L. R. 1906, 
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in Courts The Court thereupon examined 
the parties, who repeated in fall detail all 
that was set forth in the document and 
concluded by expressly requesting it to 
‘diamiss the suit in accordance with the 
terms of the document, The Court accord- 
ingly wrote an order reciting the said 
terms and dismissed the suit as prayed. 
It was held that this docrment did not 
require registration under section 17 (b) 
of the Registration Ast and was admissible 
in evidence; because (a) it was a mere 
application to the Court informing 16 of 
the terms of the agreement entered into 
by the parties out of Court and as such 
neither created nor declared rights so as 
to require registration, and (b) it was 
submitted to and acted upon jadicially by 
the Court and was in itself a step of 
judicial procedure not requiring registration. 
This ruling was followed in Murli: Dhar v. 
Gobind Ram (1). In the present case the 
document in question is stamped with an 
eight-annas Court-fee stamp and is headed 
tasfianama ba adalat District Judge, Ludhiana. 
It commences by describing the parties 
in detail and saying that they had various 
disputes between themselves and that certain 
property in-the possession of Maghi Mal 
and OChiman lal defendants, shall be given 
to Hari Chand. plaintiff. It then goes on 
to deal with several matters such as the 
realization of the outstanding debts, ete., 
and concludes with the following words: 
Lihaza yeh tasfianama likh diya keh bamujab 
iske digri bahaq Hart Chand mudar barkhiluf 
Maghi Mal wa Ohiman Lal muda alehien 
jaidad mundarja bala ki jiski tashrth Hari 
Chand mudat ko deni ki upar karigat hai 
bila kharcha adalat dyawe. 


In our opinion this document was clearly 
intended to be of the nature of a petition 
addressed to the Court which set forth the 
terma of the agreement come to between 
the parties and was to be presented in 
Court in order that a decree should be 
passed in Hari Chand’s favour against 
Maghi Mal and Chiman Lal in regard to 
certain properties specified therein. In the 
case reported as Kkhair-ul-Nisa v. Bahadur 
Ali (2), the terms of the document then in 
dispute were set forth and there was then 
also no distinct prayer to the Court to 
dismiss the suit. It is not necessary that 
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there should be a distinet prayer to this 
effect. All that is necessary to state is 
what the intention of the parties to the 
deed is. In our opinion there can be no 
doubt that in the present case the inten- 
tion was that the document should be 
presented in the Court and that a decree 
should be passed by the Court in acoord- 
ance therewith. We, therefore, hold that 
the document was a petition addressed to 
the Court and as such does. uot require 
registration. 

In regard to undue infiuence, the decision 
of the Subordinate Judge is somewhat 
summary and other objections as to the 
compromise having been unlawful have not 
been disposed of. One point urged before 
us by Lala Kanshi Raw, Counsel for the 
respondents, was that the compromise was 
unlawful because it dealt with matters not 
included in the claim. Rule 3 of Order 
XXIII expressly provides for such a case, 
for it lays down that the Courton being 
satisfied that there has been a lawful 
agreement shall pass a decree in accordance 
therewith so far as zt relates to the smi, 
What the Court then would have to do 
would be to see how far the compromise 
relates to the matters in suit, It can 
then pass a decree in regard to those 
matters and should not pass a decree in 
regard to anything else. The main question 
for decision is whether Chiman Lal consented 
to the compromise and if so is it for any 
other reason unlawful, 

We accordingly accept the appeal and 
setting aside the order of the lower Court 
remand the case thereto for re-desision of 
the above question after consideration of 
the evidence on the record and the objec- 
tions put in by Chiman Lal. We note 
that the parties closed their evidence in 
the lower Court and we see no reason 
why they shonid be allowed now to produce 
further evidence. Af the same time we 
think that the Tahsildar who is said to 
have received the razinama and forwarded 
it to the Court should be examined as to 
what took place in his presence. We 
direct accordingly that his evidence shonla 
be recorded provided that either of the 
parties desires that this should be done. 
Costa of this Court will be costs in the 
eae, 

Appeal accepted. 
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UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 

Seconp CIvIL APPRAL No. 220 or 1916. 
March 19, 1917. 
Present:—Mr. Rigg, A. C. 

NGA MEIK AND ANOTHER-—PLAINTIFFS—- 
APPELLANTS. 


VETSUS 


NGA GYI— Derevpant — RESPONDENT, 

Civil Procedure Code (Act V of 1908),ss. 80, 2 (2), 
97—-Suit against public servant~Notice, necessity of 
—Preliuninary decree, what is—Appeal. 

Plaintiffs sued defendant, the Bench Clerk of a Sub. 
Divisional Judge, for the recovery of a sum of money 
which they alleged had been lost through his care- 
lessness in losing or concealing an application 
for the execution of a decree, which became time- 
barred through the loss: 

Held, that the suit could not be instituted without 
giving the defendant a notice under section 80 of the 
Civil Procedure Code. [p.’678, col 2.] 

The adjudication referred to inthe definition of a 
decree in section 2 (2) of the Civil Procedure Code 
is an adjudication granting or refusing any of the 
reliefs claimed in the plaint and embodied in a formal 
declaration. {p. 678, col. 2 | 

The decision in a suit that a notice under section 
60 of the Civil Procedure Code was necessary before 
the institution of the suit does not amount to a 
preliminary devoree, where the plaintiff alleges that 
he has given notice, and the decision is not, there- 
fore, appealable. [p. 678, col. 2.) 


Mr. 0. J. N. Fillay, for the Appellants. 
Mr, S. Mukerjee, for the Respondent. 


JUDGMENT. - The respondent, Maung 
Gyi, was the Bench Clerk of the Sab-Divi- 
sional Judge, Yamethin. The appellants 
sued him for the recovery of a sum of 
money they alleged they had lost through 
his carelessness in losing or concealing an 
application for an execution of a decree, 
which became time barred through the 
loss. They asserted in the plaint that 
about the 10th February 1915 they sert 
the defendant, Maung Gyi, a notice under 
section 80, Code of Civil Procedure, but 
denied that any notice was necessary. The 
receipt of the notice was not admitted, 
and a preliminary issue was fixed as to 
whether such notice was necessary or not, 
The Snb-Divisional Judge decided that it 
was and onappeal the decision was upheld, 
The date of the decision of the Sub-Divi.- 
sional Judge was the 19th January, and 
the 7th February was fixed for the hear- 
ing of evidence. On the Sth February, 
the appeal was filed and was decided the 
same day. On the 7th, the appellant 
failed to produce any eyidence and thejr 
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suit was dismissed under Order XVII, 


rule 3. The final order was one rejecting 
the -plaint`under Order VII, rale.11 (d). The 
rule did not apply to the sase, as there 
was no statement in the plaint from which 
it appeared that the suit was barred by 
law. The District Court dismissed the 
appeal, In his judgment the District Judge 
pointed: out that Order XVII, rule 3, had 
no‘ application to the case as the hearing 
had not been adjourned at the instance 
of the appellants, butat the same time he 
said that the appellants had no valid exsuse 
for not producing their evidence on the 
date fixed for hearing. 


The appellantsappeal to this Court on 
the ground that there has been a substantial 
error in the procedure of the Sub-Divisional 
Court in not granting an adjournment on 
payment of costs forthe issue of subponas 
to their witnesses after the dismissal of 
the appeal on the 5th February. Two 
other points have been argued at the 
hearing: (1) whether notice was necessary 
to Maung Gyi under section 80, Code of 
Givil Procedure, and (2) whether the 
lower Appellate Court had power to decide 
the point, as the decision of the prelimi- 
nary issue was not, it is contended, a 
decree. As regards the latter points, I 
am of. opinion. that the lower Appellate 
Court erred. in entertaining the first appeal, 

Decree is defined in section 2 (2), 
Code of Civil Procedure, as the -formal 
expression of an adjudication which, so far 
as regards the Court expressing it, con- 
clusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit, and 
the dearee may he either preliminary or 


final. In the present case there was no 
formal expression of adjudication, and 
none was ever asked for and refused. 


Undoubtedly if the expression “matters in 
controversy” be interpreted in its widest 
sense, it, would include every question in 
dispute between the parties. The result 
of such an.interpretation would be that the 
parties. would be bound to appeal under 
section 97 of the Code against every 
issue that was decided against them 
in .the course of the trial, and litigation 
would be prolonged indefinitely. Order 
XV, rule 3, proyides that where the parties 
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are ab issue on some question of law or fact 
and issues have been framed, if the Court 
is satisfied that no further argument or 
evidence than the parties can ab once 
adduce is required upon such of the issues 
as may be sufficient for the decision of 
the suit, the Court may proceed to deter- 
mine such issues, and if the finding there- 
on is sufficient for the decision, 
pronounce judgment accordingly whether 
the summons has been issued for the 
settlement of issues only, or the final dis- 
posal of the case, provided that where 
the summons has been issued for the 
settlement of issues only, the parties or 
their Pleaders are present and none of 
them objects. Under sestion 33, a decree 
must follow on the judgment. A decree 
of this kind. may be either a final or 
preliminary decree: if is based on some 
preliminary point or points that are held 
to govern the whole case. Besides this 
Order XXI, rules 12-18, specify cases 
where a preliminary decree can be passed, 
If these provisions are borne in mind, it 
will be seen that the adjudication referred 
to in the definition of a decree is an 
adjudication granting or refusing any of 
the reliefs claimed in the plaint, and 
embodied in a formal declaration. 
that the decision of the Sub-Divisional 
Judge amounted to was to declare that 
the notice was necessary. The appellants 
said that notice had been given, and an appeal 
against the Sub-Divisional Judge’s decision 
was clearly premature. 


With reference to the necessity of notice, 
I have no doubt that the Courts below 
were right in affirming it. Maung, Gyi 
is a public officer and. he received the 
application for execution in that sapacity. 
In the absence of the Judge, paragraph 
554,. Upper Burma Courts Manual, provides 
that applications shall be received by a 
clerk, whose duty it is to note on the 
application the date of receipt. 

There is certainly no proof on the 
record that notice was ever sent to Maung 
Gyi of the suit. The question is whether 
the lower Courts were right in dismissing 


the suit without giving the appellants a. 


further opportunity for calling evidence. 
The only excuse given for failing to apply for 
summonses for witnesses is that the plaintiffs. 


may — 


All 
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appellants were appealing to the” District 
Court. They did not ask the Sub-Divisional 
Judge to stay the case pending the result of 
the appeal, which was only filed two days 
before the case came on for hearing, and was 
summarily rejected.. I am of opinion that 
the excuse was a very weak one and that 
the appellants ought to have had their 
witnesses in attendance. They had ample 
time for applying for the issue of sum- 
mons. The appeal is dismissed with costs. 


Appeal dismissed. 


PATNA HIGH COURT. 
ÅPPEAL FROM Appreciate Decree No, 753 
or 1916. “ 
May 17, 1917. 
Present: —Mr, J EA Sharfuddin and 
; Mr, Justice Roe. 
JATU PANDE — Derenpant—APPELLANT 
versus 
JALDHARI RAUT —PLAINTIEF — 


RESPONDENT. 

Malicious search, damages for, suit for—Complaint 
to Magistrate—Search by Police—Complatnant, liabi- 
lity of. 

Where a certain result is the inevitable consequence 
of a certain action, the party guilty of the action ig 
responsible for the result. A complaint of theft to 
responsible authority must inevitably result in the 
search of the house of the person accused of the 
offence. A search caused by a malicious complaint 
is, therefore, a malicious search. The party respon- 
‘sible for a malicious complaint is responsible for 
damages resulting from the malicious search. 


.Appeal from a decision of the Subordinate 
Judge, Muzaffarpur, dated the 15th March 
1916, i 

Mr, A. K. Roy, for the Appellant. 

Mr. Ganesh Dutia Singh, for the Respondent. 


JUDGMENT.—In this case it has been 
found as a fact that the appellant without 
probable or reasonable cause informed a 
Magistrate that the respondent had committed 
theft in his house. In consequence of that 
information an enquiry was made by the 
Police. The respondent's house was searched 
and the case was reported by the Police to 
be untrue as against the respondents. The 
Courts below have awarded the respondent 
Rs. 20 as damages for the injury caused by 
the house search. Against this desision 
the defendant appeals, 
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It is. urged that inasmuch as no summons 
or warrant was issued to the respondents 
they suffered no damage in that no proceed- 
ings were actually instituted against them and 
in support of this view the case of Golap Jan 
v, Bhola Nath Khetry (1) is quoted. It is to be 
noted that in that case reference is made to 
cases in which there has been malicious 
arrest and malicious search, It is argued 
for the appellant in this case that there 
was no malicious search. There is no 
evidence on the record to show that the 
appellant asked the Police to search the 
respondent’s house, but if is a common rule 
of law that where a certain result, is the 
inevitable consequence of a certain action, 
the party guilty of the action is responsible 
for the result. A complaint of theft to 
responsible authority must inevitably result 
in the search of the house of the person 
accused of the offence. A search caused by a 
malicious complaint is, therefore, a malicious 
search. The party responsible for the mali- 
cious complaint is responsible for damages 
resulting from the malicious search. 


The appeal on the main ground, therefore, 
fails, 


The learned Vakil for the appellant next 


“urges that the Munsif has erred in giving 


the plaintiff costs on the full amount claimed 
that is Rs. 280 when the damages actually 
awarded were Rs. 20 only. In view of the 
fact that the defendant maintained throughout 
the proceedings that complaint was true, 
there is clearly nothing improper in the 
exercise of, the Munsif’s discretion with 
regard to costs. The appeal fails in this 
respect also. 
The appeal is dismissed with costs. 


Appeal dismissed, 


(1) 11 Ind. Oas. 311; 88 ©. 880; 15 C. W. N, 917 
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MADRAS HIGH COURT. 
Civit Miscertangous Petition No. 2358 
oF 1916. 
February 13, 1917, 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer, . 
APPALA RAJA AND OTHERS—-RESPONDENTS 
Nos. 1 to 3—PETITIONERS 
VETSUS 
RANGAPPA NAICKER AND OTHERS—- 
APPELLANTS AND RESPONDENT No. 4— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 109, 110, 
O, XLV, r. 3— Privy Council, appeal to—Cerit. 
ficate, conditions for grant of—Hasement, decree as to, 
rights of—Value of subject-matter— Value of claims or 
right affected-—‘Subsiantial question of law,’ meaning of 
—'Property’ in section 110, para, 2, meaning of. : 

Where the subject-matter of a suit is an alleged 
easement right, which is negatived by the final 
decree of the High Court, the real value of that 
right, for the purpose of an appeal to the Privy 
Council under the first paragraph of section 110, 
Civil Procedure Code, can be properly ascertained 
only on the basis of the detriment or injury which 
tho party claiming the right wonld sustain by its 
being negatived. And where the actual detriment or 
injury caused does not amount to Rs. 10,000, it is not a 
fit case for the grant of a certificate under paragraph 
1 of section 110, Civil Procedure Code [p. 681, col, 1.) 

Paragraph 2 of section 110, Civil Procedure Code, 
is intended to extend the privilege given by the 
first paragraph only to cases where a claim regarding 
rights of Rs. 10,0CO or upwards in value is involved 
indirectly, though not directly. The second paragraph 
means that the suit must, to satisfy its conditions, 
involve rights and claims to property which rights 
and claims are worth Rs. 10,000 and upwards, not 
that the rights affect properties whose value is 
Rs, 10,000 and upwards. [p. 68], cols. 1 & 2,] 

Under paragraph 3 of section 110, the case must 
involve a question of law of general interest or im- 
portance, and not the application of the law to the 
particular facts of the case. Cp. 681, col. 2.] 

Per Sadasiva Atyar, J.—The word ‘property’ in 
the second paragraph of section 110, Civil Procedure 
Code, means rights in praperty inferior to full 
ownership where such inferior rights alone are the 
subject-matter in dispute. [p. 68}, col. 1.] 

Per Spencer, J.—When some subsidiary interest, 
such as an easement of inconsiderable value attached 
to property of great value, is in dispute, the value of 
the property affected rather than the value of the 
subject-matter of the suit should determine the right 
of appeal. The claim must be one “to or respecting 
property” of Rs. 10,000 in value, not a claim merely 
affecting property of such value, [p. 682, col. 2.] 

Petition, presented under Order XLV, rule 
8 of the Code of Civil Procedure, praying 
for the grant of a certificate enabling the 
petitioners to appeal to His Majesty in 
Council, againat the decree of the High 
Court in Second Appeal*No. 1198 of 1913, 


preferred to the High Court against the 
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decree of the Court of the Temporary Sub: 
ordinate Judge, Sivaganga, in Appeal Suit 
No. 891 of 1911, Original Suit No. 24 of 
1909, on the file of the Court of the. District 
Munsif, Srivilluputtur. 


Messrs. T, R, Venkatarama Sastri and M. 8. 
Vaidyanadha Aiyar, for the Appellants. 


Messrs. V. Ramesam and A. S. Viswanadha, 
for the Respandents. 


JUDGMENT. 


Sapasiva Å1YAR, J.—This is an application 
by the plaintiffs (who were respondents be- 
fore us in Second Appeal No. 1198 of 1913) 
for leave to appeal to the Privy Council 
against the judgment of this Court which 
reversed the decision of the Subordinate 
Judge of Sivaganga and dismissed the 
plaintiffs’ suit. The application for leave is 
based on the grourd that the decree of this 
Court relates to a subject-matter whose 


“value was Rs. 10,000 or upwards, in the 


Court of first instance and the subject-matter 
in dispute on appeal to His Majesty in 
Council is also of the same value and that, 
therefore, the application fulfils the reguire- 
ments of the first paragraph of section 110, 
Civil Procedure Code. . It is further alleged 
that the decree involves directly or indirectly. 
some claim or question to or respecting pro- 
perty of like amount or value, and hence itfur. 
ther or in the alternative, satisfies the require- 
ment of the second paragraph of section 110, 
Civil Procedure Code. It is‘finally contended 
that even if neither of the -above require- 
ments is fulfilled, the application satisfies the 
conditions of paragraph 3 of section 110 
Civil Precedure Code, namely, that there is a 
substantial question of law involved in the 
suit on which it is advisable that there should 
be a pronouncement by their Lordships of the 
Privy Council, . 


lt may be remarked that in the plaint, 
the subject-matter in dispute in the suit is 
valued at Rs. 300 for purposes of jurisdiction, 
The Court-fee paid on the plaint is Rs. 11-8 0 
which would cover a subject-matter of a value 
of abont Rs. 140 only. No doubt, the valve 
for the purpose of caleulation of Court-fees ard 
the value fixed for the purpose of jurisdic- 
ticn in respect of .claims for -declarations 
ard i: junctions do not afford in all cases the 
proper criteria for finding out the value of 
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the subject-matter in dispute for purposes 
of ascertaining whether the requirements of 
the first paragraph of section 110 are satisfied. 
Now the subject-matter in dispute, in this 
case is the right of the plaintiffs to have 
the water of the Thalaigidanga pond and 
of the channel B for the irrigation of their 
fields. The .real value of that right can be 
properly ascertained only on the basis of the 
detriment or injury which the plaintiffs 
would suffer if that right is negatived as 
it has been. The affidavit in support of 
the application for leave mentions in para- 
graphs 14, 15 and 16, that the plaintiffs 
have suffered (either by the decreased value 
of the lands or by the decrease of the annual 
average income) an injury whose pecuniary 
equivalent amounted to very much more than 
Rs. 10,000, But the finding of the District 
Munsif to whom this question was referred by 
this Court for his opinion which we accept) 
18 that the actual detriment or injury caused 
to the plaintiffs dues not amount to 
Rs. 10,000 and is negligible so far as 
pecuniary value is concerned. It seems to 
me, therefore, that so far as the first paragraph 
of section 110 is corecerned, this case does 
not fulfil the requirements thereof. 


Then Mr, Venkatarama Sastriar argued 
that the requirements of the second paragraph 
are fulfilled because though the subject- 
matter of the suit and the subject-matter in 
dispute on appeal to His Majesty in Council 
may be less than Rs. 10,000 in value, - the 
decree of this Court involves a claim “res- 
pecting” irrigation of lands which lands are 
worth more thana lakh of rupees. If the 
word ‘property’ in the second paragraph 
of section 110 be given the widest meaning 
and if the word ‘respecting’ is also 
given a very wide interpretation, the 
above argument has no doubt ‘much force. 
Bat in construing the word ‘property’ in 
the second paragraph, we cannot lose sight 
_of the first paragraph of section 110 to 
which the second is an alternative. I 
think ‘property’ in the second paragraph 
of section 110 means rights inu property 
inferior to full ownership’ where such inferior 
rights alone are the subject-matter in dis- 
pute. Hence the second paragraph means 
that the suit must, to satisfy its conditions, 
involve rights and claims to property 
which rights and  olaims are worth 


INDIAN CASES, 


681 


Rs. 10,000 and upwards. I am fortified in 
this view by the decision of Sir Lawrence 
Jenkins, C. J. and Mr, Justice Russel in De 
Silva v, De Stlva{1). The case in Ajuas Kooer 
vy. Musammat Luteefa (2) also lends support 
to this yiew as being the only reasonable 
view of the law on this point. No doubt 
the provisions of the second paragraph of 
section 110 had not been enacted on the date 
of that decision, but I think the second 
paragraph only intended toextend the privilege 
given by the first paragraph (in so far ag 
it enabled an appeal to be filed even though 
the dispute directly involved in the litigation 
sought to be taken up tothe Privy Council 
was less than Rs. 10,009) only to cases 
where a claim regarding rights of Rs. 10,0900 
or upwards in value is involved indirectly, 
though not directly. Whether directly 
or indirectly involved, on the question, 
however, as to what is the thing which 
should be Rs. 10,000 or upwards in value so 
as to justify an appeal to the Privy Counsil, 
I think that the casein Aguas Kooer v. Musam- 
mat Luteefa (2) furnishes an authority 
which is entitled to great respect. . 

Coming to the third paragraph of section 
110, I have considered in the case in 
Ayya Raghunatha v. Thirumalat Hchambadd 
(3) the question as to what should 
be the nature of the substantial point of law 
of general interest involved which would 
justify a certificate being granted under 
Order XLV, rule 3, last clause of sub- 
section 1 read with section 109, clause 
(c) and the last paragraph of sestion 110, In 
this case, the only questions of law really 
involved seem to come undera few heads, 
one of them being whether Oldfield, J., 
and myself were right in stating iu our 
first judgment in this case that no plea of 
lost grant was put forward by the plaintiffs. 
The other questions as to the extent of the 
right of the Government to regulate the flow 
of water for irrigation and as to whether 
the plaintiffs are entitled toa prescriptive 
right by sufficiently long enjoyment are 
questions which (so far as they involve 
questions of law) have been considered in 
several cases both by the Privy Council 


(1) 6 Bom. L. R. 408 at p. 406. 

(2) 18 W, R. 21. 

(3) 31 Ind. Cas, 46; 2 L, W. 992; 18 M. L. T. 366; 
(1915) M, W.N, 916, e 
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and by this High Court and I donot think 
that any new question is - involved in this 
case which makes it desirable to havea 
fresh pronouncement from their Lordships of 
the Privy Council. 

Mr. Venkatarama Sastriar argued that the 
persistence and keen fighting spirit displayed 
by both his clients and their opponents in 
this litigation show that large substantial 
interests are’ really involved in the suit, 
substantial both as regards the peséuniary 
value of the interests and the legal questions 
of general importance involved. I am not, 
however, satisfied that the persistence and 
keenness may not be due more to sentimental 
considerations and to the not uncommon 
spirit of factious rivalry between land-holders 
of neighbouring villages. I would, therefore, 


refuse this application and dismiss it with 


008685. 


Spencer, J.—On the first point, it is clear 
that the subject-matter in dispute in this case 
is not of the value of Rs. 10,000 or upwards. 
It was found by both the lower Courts, 
whose decisions of fact are binding on this 
Court in second appeal, that no material dimi- 
nution of water supply to which the plaintiffs 
were entitled had been caused by the defend- 
ant’s acts, and that no damage had been 
caused thereby to the plaintiffs’ lands. I think 
that the extent to which the property would 
be deteriorated in value by the decision of 
this Ccurt remaining unreversed as the 
proper criterion by which the value of the 
subject-matter of this suit should be tested. 
[See Ajuas Kooer v. Musammaé Luteefa (2).] 

Mr. Venkatarama Sastriar, however, 
argues on the second point that the case 
falls within the words of the second part of 
the section 110 of the Code of Civil Procedure 
and that the “decree or final order involves 
directly or indirectly some claim or question 
to or respecting property of like amount or 
value,” in De Silva v. Silva(1) an extreme 
case was suggested of a snit fora share of 
the value of Rs. 100 in an estate of the value 
of Rs. 10,000 being taken tothe Privy 
Council. It was considered by the Court 
that if such an interpretation were placed 
upon the section, it would defeat the object 
of the section which is to prevent small 
claims from going tothe Privy Counal. I 
consider that it’ was not intended by the 
Legislature that olaims of trifling value should 


be taken up to the Priyy Counsil unless 
the property direstly or indirectly involved 


‘in the result of the litigation is of Rs. 10,000 


in value or upwards, and unless some 
substantial question relating to the | right, 
title and interest in such property is directly 
or indirestly decided thereby. I do not 
think it can have been intended that when 
some subsidiary interest, such as an easement 
of inconsiderable value attached to property 
of great value, is in dispute, the value of the 
property affested rather than the value of the 
subject-matter of the suit should determine 
the right of appeal. The claim must be one 
‘to or respecting property” of Rs, 10,000 in 
value, not a claim merely affecting property 
of such value. 

Thirdly, I am not satisfied that any 
question of law of general interest or import- 
ance is involved inthis case. What the 
Judges had to consider was rather the 
application of the law to the particular facts 
of the case that was before them. I; therefore, 
agree in refusing the leave to appeal. 


` Certificate refused, 
V. R, P, 


CALCUTTA HIGH COURT. 
ÅPPZAL From AppeLuate Decree No, 3184.. 
or 1917, 
June 15, 1917. 
Present:—Mr. Justice Fletcher and 
í Mr, Justice Newbould. 

BHUDHAR CHANDRA ROY 

CHOUDHURY —-PLAINTIFE—APPELLANT 
versus 
NANDA LAL ROY AND OTHERS — 


DEFENDANTS— RESPONDENTS. 

Bengal Tenancy dct (VIII B. O. of 1885) s. 80, sub- 
sec. (b}—Suit for enhancement of rent on ground of 
rise in prices of staple foodcrops—Evidence--Landlord, 
whether bound to prove price of crops at inception of 
tenancy. 

Ina suit for enhancement of renton the ground 
that there has been a rise in the average local prices 
of staple food crops during the currency of the 
present rent, it is not incumbent upon the landlord, 
in order to enable him to get a decree for increased 
rent under the provisions of section 80, sub-section 
(b) of the Bengal Tenancy Act, to prove by positive 


‘evidence what was the value of the staple food crops 


at the date of the inception of the tenancy in order 
to enable the Court to compare that value with the 
current list of prices kept by the Government under 
a oo of theBengal Tenancy Act. [p. 683, 
col, 2, ` : 


N 
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` Appeal against the decree of the District 
Judge, 24-Pergannas, dated the 5th August 
1915, modifying that of the Settlement Officer, 
24-Pergannas, dated the 6th April 1914, 

FACTS of the case appear from the judg- 
ment, 

Babu Amarendra Nath Bose, for the Appel- 
lant.—The plaintiff sued for enhancement 
of rent on the ground that there has been 
arise in the average local prices of staple 
- food crops during the currency of the present 
rent. (Refers to section 30 (b}, Bengal 
Tenancy Act). The learned Judge has erred 
in law in asking the plaintiff to prove the 
price of staple food crops at the date of the 
beginning of the tenancy. Where an en: 
hancement is claimed on the ground of a 
rise in prices, the Court shall compare the. 
average prices during the decennial period 
immediately preceding the institution of the 
suit with the average prices, during such 
other period as it may appear equitable and 
practicable to take for comparison. That 
is the rule laid down in section 32, Bengal 
Tenancy Act and that section has got to 
be read along with section 30 (b) in this case. 
(Refers also to section 37, Bengal Tenancy 
Act). It is not possible for the landlord to 
prove the prices of staple food stuffs in 1848. 
The learned Judge has wrongly omitted to 
read section 80 (b) with sections 32 and 37 
Bengal Tenancy Act. 

Huro Prosad Roy v. Womatara Debee (1) 
points out the difficulties of the case. The 
Judge has found that there has been a rise 
in price for the last 25 years, still he has 
not decree on enhancemant of rent. 

No one appeared for the Respondents. 


JUDGMENT. 


FLerceer, J.—This is an appeal by the 
plaintiff against a judgment of the learned 
District Judge of the 24 Pergannas, 
dated the 5th August 1915, modifying 
the decision of the Assistant Settlement 
Officer of the same District. The suit was 
.brought by the plaintiff for enhancement 
of rent on the ground that there had been a 
rise in the average local prices of staple food 
crops during the currency of the present 
rent, The tenancy, as found by the learned 
Judge, was created in the year 1848, and the 
view that the learned Judge has taken is 


(1) 70. 268; 8 C. L. R. 449; 3 Ind, Deo. (N. s.) 71, 


this, that in order to enable a landlord to 
claim an increased rent under the provisions 
of section 30, sub-section (b) of the Bengal 
Tenancy Act, the landlord must prove by 
positiv evidence what was the value of 
staple food crops at the date of the inception 
of the tenancy so that the Court could eom- 
pare those prises when so proved with the 
current list that is kept by the Government 
under the provisions of the Bengal Tenanoy 
Act and decide whether the landlord should 
or should not have an increase of rent. That 
seems to me to be an impossible view to 
take. First of all, it is not workable. 
Secondly, all these tenancies came into exist- 
ence earlier than 1848 and it is quite im- 
possible for a landlord to undertake to prove 
what were tbe local prices of staple food 
crops at the inception of the tenancy. The 
learned Judge ought not to have confined 
himself to this one section. If he had re- 
ferred to the Act he would have seen what 
the Courts doin a case that came under sec- 
tion 30 (b) of the Bengal Tenancy Act. 
Section 32 -coupled with section 37 show 
quite clearly what the Judge has to do and 
the limit of the time within which rent can 
be enhanced. There is no difficulty in a 
case like this. It was never intended that 
the landlord should be bound -to prove what 
the local prices in the year 1548 were and 
the Court should compare those prices with 
the local prices in the year 1915. Evidence 
as to the local prices in the year 1848 may 
not be available now. It is highly possible 
that such records do not exist. Thatisa 
matter not provided for in section 32 of the 
Bengal Tenancy Act. The case must, there- 
fore, go back to the lower Appellate Court 
for the learned Judge there to re-hear the 
appeal having regard to the observations 
that have already been made. The learned 
Judgé will deal with the costs of ‘the parties 
when he re-hears the appeal. 
Newsoutp, J.—I agree. 
Case remanded, 
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PUNJAB CHIEF COURT. 

Orvis Revision Petition No. 119 or 1916. 
February 20, 1917. 
Present:——-Mr. Justice Scott-Smith. 
ABDUL KARIM—~Derenpant-— 
PETITIONER 
VETSUS 
Tae UPPER INDIA BANK, Lro, DELHI, 
PLAINTIFF——RESPONDENT. 


Transfer of Property Act (IV of 1882), s. 108 (b)—. 


Lease—Duty of lessor to put lessee in possession— Notice 
to tenants, whether suficient, 

A lessor is bound to give the Jessee possession of 
the property leased. [p. 68}, col. 2 ] 

The obligation of the lessoris absolute and he must 
perform it, notwithstanding the fact that the lessee 
can take legal proceedings to recover possession him- 
self from the party in occupation. [p. (84, col. 2.] 

Hurish Chunder Koondoo v. Muhinee Mohun Mitter, 
9 W. R. 582; Munnee Dutt Sing v. William Campbell, 
12 W.R. 149; Nurainsawmy Naidu v, Yerramal: Ram 
Krishnaya, 5 Ind. Cas. 479; 7 M. L. T. 119; (1910) M. 
W. N. 221 & 280; 33 M. 499, followed. 

Natesan Chelty v. Vengu Nachiar, 3 Ind. Cas. 701; 38 
M. 102; 6M. L. T. 3'3;20 M. L. J. 20, distinguished. 
- A notice to the tenants telling them to pay rent to 
the transferee amounts to delivery of possession only 
where the transferor himself has possession to give, 
and not where he is himself out of possession, [p. 685 


eol. 1. 
. AN Chetty v. Vengu Nachiar, 3 Ind. Cas. 701; 38 
M. 102; 6 M, L, T. 813; 20 M. L. J. 20, relied upon. 


Petition, under section 25 of Act IK of 
1887, for revision of the order of the Judge, 
Small Cause Court, Delhi, dated the 24th 
January 1916, decreeing the claim. 

Rai Sahib Lala Moti Sagar, for the Peti- 
tioner. 

Mr. Ram Lal, for the Respondent. 

JUDGMENT.—This is an application for 
revision of the order of the Judge, Small 
Cause Court, Delhi, giving the upper 
India Bank, Limited, Delhi, a decree for 
Rs. 200 on -account of rent against Abdul 
Karim defeadant-petitioner. Certain pro- 
‘perties situated in Delhi and belonging to 
an insolvent were sold by the Official Assignee 
of Bombay on the 4th October 1914 and 
were purchased by the Bank of Upper 
India. The latter leased it to the defend- 
ant on the 29th November 1914, for four 
months at a rent to Rs. 50 per mensem, 
The defendant denied the claim saying 
that he had never been put in possession 
of the property leased and had got posses- 
sion of one ‘stable only. The lower Court 
referred .to section 108 of the Transfer of 
Property Act wherein it is laid down that 
the’ Jessor ia bound at the lessee’s request 
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to put him in possession of the property, 
and held that the plaintiffin the present 
case was not bound to put the defendant 
in possession becanse the latter never asked 
the former to put him in possession. The 
lower Oourt further held that the defendant 
is liable to pay rent because he had also 
been given the right to eject tenants, to 
enhance the rent and so on, and that he 
had only himself to blame if he did not 
recover the rent due frum .the Offcial. 
Assignee or the tenants. 

Mr. Moti Sagar on behalf of the peti- 
tioner has referred to the following anthorities 
in support of the proposition that the lessor 
was bound to give the lessee possession of 
the property leased: Gour’s Transfer of 
Property Act, (4th Edition), paragraph 2585, 
wherein it is said that the obligation of 
the lessor to deliver possession is absolute, 
and which he must perform notwithstand- 
ing the fact that the lessee can take legal 
proceedings to recover possession himself 
from the party in ocenpation. 

Hurish Chunder Koondoo v. Mohines Mohun 
Mitter (1), where it was held that a 
landlord cannot claim rent under a kabuliyat 
where the lessee has never obtained posses- 
sion, delivery of possession being ordinarily 
a condition necessary for the maintenance 
of an action for rent . 

Munnee Dutt Sing v. William Oampbell (2), 
in which if was held that when a lessor 
gives a lease, he enters into an impliéd 
contract to give his lessee peaceable posses- 
sion of the land which is the subject of the 
lease. 

Narainsawmy Naidu y. Yerramali Ram 
Krishnaya (3), where it was held that if 
the land leased is already in posseszion 
of a third person to the knowledge both 
of the lessor and the lessee, it is the 
duty of the lessor to make it possible for 
the lessee to take possession by remoy- 
ing the third person from the possession 
thereof, even though no express request 
for the purpose is made by the lessee. ; 

Shama Prasad Ghose y. Taki Mullik (4) 
in which it was held that the landlord 
was bound to do something more than 


merely sign the. Jease, and then say he 
(1) 9 W. R. 582. 
(2) 12 W. B. 149. o 
(3) 5 Ind. Cas. 479; 7 MI. T 119; (19:0) M. W 
N, 221 & 280; 33 M. 499, 
(4) 5 0. W. N, 816. 


‘Vai XL] 
FAKIRA SINGH v, MAJHO SINGH. 


is entitled to the rent. He is bound to 
put the tenant into possession of the land 
let to him and, unless and until he does 
this he is not entitled to the rent. 

Mr. Ram Lalon bebalf of the respondent 
has referred to. Natesan Chetty v. Vengu 
Nachiar (5), in the head-note of which 
the following occurs: “When the subject- 
matter of a lease is the rents and profits 
of land, the possession which a lessor, 
under section 108 (6) of the Transfer of 
Property Act, is .bound to give the lessee, 
is sufficiently given by giving notice of 
the lease to the ryots or other persons in 
occupation and requiring them  to- attorn 
and pay rant to the lessee.” In connection 
with thisitis pointed out that the Bank wrote 
letters to some of the tenants telling 
them they should pay rentto the defendant. 
It is, however, laid down in the same 
head-note that such notices to tenants will 
amount to delivery of possession, only where 
the transferor himself has possession to 
give, aud not where he is himself out 
of possession as in the prasent case. 
The authorities quoted by Mr. Moti Sagar 
are ample in support of the proposicion 
that the lessor in the present case was 
bound to put the lessee in possession of 
the property leased. Tt is quite clear from 
the evidence tbat the Bank itself was 
unable to get possession of the whole of 
the property. The evidence of Lala Sheo 
Narain shows that on account of a dis- 
pute batween the insolvent, whose property 
was sold, and his sons, the tenants, after 
July 1914, refused to pay rentto any one, 
The Bank, therefore, was never in possession 
of the rents and profits of the property leased 
and the notices which it sent to the tenants 
were, therefore, not a sufficient delivery of 
possession to the lessee. It is clear from 
the Bank’s letter of the 19th Desember 
1915 to the address of the Offisial Assigaaga, 
Bombay, that three rooms of the property 
were at that time ocsupied by the Official 
Assignee for the storage of certain chairs 
belonging to the estate of the insolvent. 
It is also clear from the evidence on the 
record both oral and documentary, that a 
dispute was going on as to the ownership 
of the proparty, and tha song of the in- 
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(5) 33 M. 102; 3 lnd. Cas. 701; 6:M. L. T, 31a; 20 
Al. L. J. 20, 
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solvent were claiming a share in it and 
were obstructing the Bink in getting 
possession. In all these circumstances, and 
having regard to the authorities cited, I 
am- of opinion that the lessee is notliable 
to pay rent for such part of the property 
as he was not given possession of. He 
admittedly got possession of one stable or 
part of a stable, and it is notdenied that 
he is liable to pay rent therafor, 


I allow the revision and setting aside 
the order of the lower Court remand the 
case for re-decision, and for passing a 
decree against the defendant for so much 
rent as he is equitably liable to pay for 
that portion of the property of which he 
actually got possession. The parties will 
bear their own costs in this Court whatever 
the result of the case may be. 


Revision allowed, 


PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE Daceke No, 4125 
: or 1916. 
May 21, 1917. 
Present: —Mr. Justice Chapman and 
Mr, Justice Atkinson, 

FAKIRA SINGH UNDER THE GUARDIANSHIP OF 
RAM CHARAN SINGH— 
APPELLANT 
versus 


MAJHO SINGH—Ptaintire AND GAJA- 


DHAR SINGH —Dsrenpant—Responpent. 

Transfer of Property Act (IV of 1882), s. 58, appli- 
cability of—Fraudulent sale—Sale to defeat one 
creditor—Sule bona fide, for valid consideration, 
avhether votdable. 

Section 63 of the Transfer cf Property Act applies 
even though only one creditor is defrauded and 
hindered in realizing his debt. [p. 687, col. 2,] 

If there is a bona fide sale daly intended to be 
acted upon between the parties and the property 
passes from the vendor without any reservation to the 
vyendee and the latter pays good and valuable con- 
sideration for the property, then even though it may 
have been intended to defeat the rights of the 
vendor's creditor in the realization of his debt, the 
creditor is nob entitled to a declaration that the deed 
of sale is voidable as a fraud un him asa creditor of 
the vendor. [p. 688, cols, 1 & 2,] . 
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FAKIRA SINGH V. MAJHO SINGH. 
Appeal from a decision of the District 
Judge, Gaya 
Mr. Khurshed Hasnain, for the Appellant. 


Rai Tribhuan Nath Sahay, for the Re- 
spondent. 


JUDGMENT, 

ATKINSON, J.—This suit is brought by the 
plaintiff seeking a declaration that 5-dams 
share of the village of Muhammadpur Oro is 
his proprietary right and that the defendant 
No. Ihas no right to bring thisshare of the 
property ‘in suit to sale in satisfaction of 
a debt due by the defendant No. 2 to 
the defendant No.1. The defendant No.2 
was the original proprietor of this pro- 
perty. He contracted a’debt with the 
defendant No.1, and on the 5th December 
1911, the defendant No, 2 sold the pro- 
perty in suit to the plaintiff who is his 
nephew for a consideration stated to amount 
to Rs. 995. This deed of transfer or sale was 
made by the defendant No. 2 to the plaintiff 
a fortnight after the defendant No. 1 had 
instituted a suit to recover the moneys due 
to him by the defendant No. 2. The con- 
sideration to support the deed dated the th 
December 1911 is set out in the deed; a part 
of it was to be applied in satisfaction of debts 
due by the defendant No. 2 to certain 
creditors, and part was tobe paid to him in 
cash. It appears that atleast two of the 
creditors specified in the deed were paid, and 
that the plaintiff retains still in his hands of 
the purchase-money the sum of Rs. 325 to 
discharge the claim of one Gendo Singh on 
foot of a mortgage-bond. The learned 
Munsif who tried thecase came to the con- 
clusion that the deed wasa fraud on the 
creditors of defendant No. 2; that no con- 
sideration, in fact, passed to support the deed 
of sale, and that the transfer of the property 
was an attempt by the defendant No. 2 to 
defeat the rights of his creditors in the 
realization of their debts; the property in suit 
being the only immoveable property which the 
defendant No.2 had. The learned District 
Judge, however, came to a somewhat different 
conclusion. The learned Judge was satisfied 
that the deed of sale was executed and that 
it was duly registered. The learned Judge 
thought, as I gatber from hig finding that 
proof of the foregoing facts oast the onus 
upon defendant No. 1 of showing and proving 
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that the deed was adeed executed by the 
defendant No. 2 with the intent of defeating, 
delaying and hindering him as a creditor of 
the defendant No 2. As a matter of law 
the learned Judge was quite right in throw- 
ing the onus on defendant No. 1 of proving 
that the deed of sale was intended as a 
fraud. However, the learned Judge in point 
of law held that section 53 of the Transfer 
of Property Act could not possibly apply to 
this case, because the intention of the 
defendant No. 2 in effecting the sale to the 
plaintiff was at best on the evidence only an 
intention to defeat the rights of one particular 
creditor and that consequently section 53 of the 
Transfer of Property Act had no application. 
The Judge seems inclined to hold, though he 
does not do so expressly, that the intention 
on the part of the defendant No. 2 and his 
other creditors was to effect a transfer of the 
property in suit in order to defeat the defend- 
ant No. Ie rights in realizing his debt. 
With great respect to thelearned Judge we 
think he has misconstrued and misapplied 
the law embodied in section 53, clause (1) of 
the Transfer of Property Act. The learned 
Judge considers that before section 53 can 
apply the intention must be shown to defeat 
the entire body of creditors but that merely 
to intend to defeat one creditor would not be 
within the provisions of section 53, With 
great respect to the learned Judge we think 
that he was entirely wrong in so holding. 
Section 53 of the Transfer of Property Act 
applies even though only one oreditor may 
have been defranded and hindered in realizing 
his debt. The law on the subject is well 
summarised in the case of In re Le Moroney (1). 
This case is of great authority representing the 
considered opinion of seven Judges of the 
Court of Appeal in Ireland, and in addition 
this ‘decision has been approved of by the 
Privy Council in the recent case reported as 
Musahar Sahu v. Hakim Lal (2) as contain- 
ing a most clear and able exposition of the 
Law of England andIreland relative to the 
fraudulent transfers of property with intent 
to defeat creditors and which is made applicable 
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(1) (1887) 21 Irish 27. 

(2) 32 Ind. Cas. 343; 20 0. W. N. 393; 30 M. L. J. 
116; 3 L. W. 207; 14 A. L. J. 198; (1916) 1 M. W. N. 
198; 19 M. L. T. 208; 23 C. L, J. 406; 18 Bom: L. R, 
378; 43 C. 521 (P. 0,). 
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to the law of India by virtue ‘of section 53 
of the Transfer of Property Act. Section 53 
in effect is only a re-enactment, in a more 
concise form, of the provisions of the Act 
of 10th Charles, Chapter I in Ireland, and 
the Statute of Elizabeth in England. The 
case cited is an authority not only on the 
construction of the English Statute of 
Elizabeth but also on the Irish Statute of 
Charles. The learned Master of the Rolls 
dealing with this very point says: 


- “Next Mr. Carton contended, in reference 
to the Statute of Charles, that the transaction 
before us was not intended to defeat 
creditors in the plural, but only one creditor, 
and Wood v. Dixie (3) was relied upon on 
this point. It is important in this connec- 
tion to again consider what are the words of 
the Statute of Charles. Its intent is stated 
in the recital or preamble which 1 have 
already read, and which, no doubt, speaks of 
creditors. It was necessary there to use the 
plural and not the singular number. But 
when we come to the operative part of the 
section, the words used are not in the plural 
ike for we have “that person or persons, his 

. their heirs etc.” - and, therefore, no 
cue in favour of exenipting the case of 
a single creditor can be deduced from the 
language of the Act. It would be the summit 
of absurdity to suppose that a mischisf of this 
kind was tobe struck at if two. or more 
persons were affected, but that a single 
creditor was to be without protection,” 


That was the view taken in Ireland aud to 
the same effect is the decision reported as 
Ishan Ohunder Das Sarkar v, Bishu Sirdar (4) 
‘and there the Hon’ble Judges Sir Francis 
Maclean and Mr. Justice Banerjee say: 


“Reading this section as a whole then, 
what it means, so far as it is applicable 
to a case like the present, is this, that 
where a transfer of immoveable property is 
made with intent to defeat or delay any 
_greditor of the transferor it is voidable 
at his option.” 

Clearly, therefore, the learned District 
Judge was wrong in ruling that section 


ao) Ge’) 70. B. 802; 9 Jur. 796; 116 E. R. 724 
R. 590, 
K 24 C. 825; 1 C. W. N. 665; 12 Ind. Dec. (N. 8.) 
121 
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58 only applies when it can be established 
that there was an intent to defraud or 
defeat the general body of creditors from 
realizing their debts. The section applies 
with equal force and effect if a debtor 
disposes of his property with the intention 


of defeating one single creditor. But if 
the property of the debtor is trans- 
ferred for consideration and bona fide 


to a purchaser and such transfer has the 
effect of putting the debtor’s property ont 
of the reach of the oreditors as an asset 
capable of being realized to satisfy their 
debts nevertheless the transfer will be effec- 
tive and the ereditors will not be entitled 
to have the transfer set aside or declared void. 
I think it right to cite at some length the 
judgment of the Irish Court of Appeal 
because in the case cited the entire law 
on this ‘subject is carefully considered 
and laid down. Ab page 57 of the report 
the Master of the Rolls says: 

“Vice-Chancellor Kindersley, one of the 
greatest Equity Judges who has sat in 
said that 
in the construction of the Statute of 
Elizabeth it owas not a ground for 
invalidating a bona tide sale, that it is made 
in order to defeat an intended execution. 
That is decided by Wood v., Dixie (3). The 
sale of property for good consideration, 
made bona fide, is, therefore, sufficient to 
defeat the execution of a judgment-creditor., 
And I have only to consider whether the 
sale was bona fide, and on that point every 
ease stands on its own merits.” 


At page 62, the Lord Chief Baron 
Palles sets out very fully what the law is 
and says: 

“Again, the right of the creditors is, not 
that the debtor shall not part with any 
of his property, but that no such parting 
shall be without consideration, If ‘says 
Alderson, B. in Siebert v. Spooner (5), 
an equivalent is given, there is only a 
change in the nature of the property 
which the party has, but not a con- 
veying of it away.’ When, there- 
fore, there is a bona fide sale for value of 
part of the property of the debtor really 


M. & 14;1 Tyr. & G. 1075; 2 Gale 


(5) (1836) W.7 
135; C T Ex. 249; 46 R. R. 471; 150 E. R. 621, 
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intended to have effect and operation 
between the parties to if, the right of 


the creditors is not invaded. No doubt 
the property sold has ceased to be avail- 
able for their demands, but in lieu of it, 
there has been substituted the consideration 
for the sale, which may be assumed to 
be a substantial equivalent. Such a sale, 
therefore, would not. be a fraud within 
the Statute, merely because ib was made 
with the express intent to defeat or delay 
the execution of a creditor. Were there 
nothing more in the case, the consideration 
would remain capable of being made 
available, not under the intended execution 
but by some one or other of the modes 
known to the law, and, therefore, in 
such a case, there would not be a fraud 
within the Statute. This was the ground 
of the decisions in the only other cases 
cited by the appellant on this branch of 
the argument, viz, Wood v. Dixie (3) and 
Hule vy. Salcon Omnibus Co. (6). It 
is to be observed, however, that the 
decision in Wood v. Dixie (3) goes no further 
than determining that an intent to defeat 
a particular creditor in the vase of a 
bona fice sale for value, does not per se 
and as a matter of law, render the con- 
veyance fraudulent. If, however, in such 
a case, the intent were not only to sell 
the property, but forthwith to abscond 
with the proceeds, so as in effect to with- 
draw the property from the fand available 
for the creditors without providing an 
equivalent. I should entertain no doubt 
that in such a case there would be an 
intention to defraud creditors, which, if the 
purchaser had notice of, would avoid the 
sale.” 


That appears to me to be a very clear 
and accurate exposition of the law on this 
subject. Thus in this particular case if 
the learned Judge on re-consideration is 
satisfied that there was a -bona fide sale 
duly intended to be acted upon between 
the parties, and that the property was to 
pass from the defendant No. 2 without 
any reservation to the plaintiff and the 
plaintiff was to pay good and valuable con- 


(6) (1859) 4 Drew. 492; 28 L. J, Ch. 777; 7 W.R 


INDLAN’ OASES, 


[1917 


sideration for the property, then even though 
it may have been intended to defeat the 
rights of the defendant No. 1 in the realiza- 
tion of his debt, the defendant No. 1 would 
not be entitled to a declaration: that the 
deed of sale was voidable as a fraud on 
him as a creditor of defendant No. 2. 
We think that in order to arrive’ at a 
right conclusion on these points, which haye 
not been considered, that it is necessary 
to remand the case to the learned Judge. 
It will be unnecessary for him to consider 
whether the deed was duly executed and 
duly registered; that has already been deter- 
mined but we do think in the light of 
the evidence that the Judge should bring 
his mind to bear on the fasts and to 
ascertain whether the deed was a deed 
for valuable consideration; and whether it 
was a deed bona fide between. the parties. 
If he so holds then, in our opinion, in 
point of law he should grant .the plaintiff 
the: relief he seeks. If, on the other hand, 
the learned Judge holds that the deed ig 
not bona fide; that it is lacking in reality: 
and that it was merely a colourable 
transaction designed and intended to defeat the 
rights of the defendant No. 1 as a creditor 
of the defendant No. 2, and that no con- 
sideration, in fact, passed that then he ought 
to dismiss the plaintiff’s suit. We ‘remand 
the case in entirety and having given nur 
opinion as to what the law is we leave it 
to the learned Judge to decide the facts 
accordingly. l , 

The appeal is, therefore, allowed and 
the ensts will abide the result of the 
final determination of the suit. 


CHAPMAN, J.— I agree. 
| Appeal allowet, 
Case remunded, 
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BENI V. EMPEROR, 


OUDH JUDICIAL CO MMISSIONE RS 
COURT. 

CURIMINAL Reviston No. 69 or 1916. 
June 22, 1916. 
Present:—Syed Mohammad Ali, A. J. C. 
BEN I—Accusep—-APPELLANT—APPLICANT 

VETSUS 
EMPE ROR—Conmpratnant—-RESPON DENT— 


Opposite Parry. 
Criminal Procedure Code (Act V of 1898), ss. 424, 
867—Appellate Court, Criminal— Judgment, contents 
of. 


The judgment of a Criminal Appellate ‘Court 
. must show that the Court has fully considered the 
evidence on both sides and the pleas raised in 
appeal and that its conclusions are well supported 
by reasons, 


: Criminal revision against the order of 
the District Magistrate, Hardoi, dated the 
22nd March 1916, upholding that of the 
Magistrate, Ist Class, Hardoi, dated the 
26th February 1916. 

Babu Hurgobind Das, for the Applicant. 

` The Government Pleader, for the Crown. 

. JUDGMENT.—This is an application by 

Beni for revision of an order of the Dis- 
trict Magistrate of Hardoi, rejecting his 
appeal from an order requiring him to 
givesecurity for his good behaviour under sec- 
tion 110 of the Code of Criminal Procedure. 
The: first ground urged in support of this 
application ig that the ‘judgment of the 
District Magistrate who heard the appeal 
of: the apphcant is not a judgment as 
required by law, and does not show that 
he had fully considered: the : evidence on 
both sides ard the pleas raised before him. 
The judgment of the District Magistrate 
passed on the 22nd of March 1916 is as 
follows: —“ There is no reason to reject the 
evidence of the many persons of position 
who prove appellant’s general reputation 
as a thief. I dismiss the appeal.” In 
support of this contention reliance is placed 
on the cases of Sarwan v. Emperor (1) 
and Lal Behari v.' Emperor (2).: In my 
opinion these cases show that- the District 
Magistrate should have written something 
“more than what he did actually write in 
his judgment and that the judgment 
“written by him does not fulfil the require- 


oy 83 Ind. Cas. 647; 14 A. L. J. 279; 17 Cr, L.J. 


i ar 35 Ind. Cas, 485; 14a. L. J. 445; 39 A> 393; 17 
Cr. L. J. E09. 
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‘ments of - Jaw and. does ‘not .show that 
he had fully considered the evidence on 
both sides and the pleas raised in appeal. 
In this view of the case it is not neces- 
sary to discuss and enter into other pleas. 
In my opinion it is necessary that this 
case should be re-heard according to law, 
and for this purpose it is necessary to 
set aside the order of the District 
Magistrate. I, therefore, set aside the order 
passed by the District Magistrate on.appeal 
and direct that the case be ‘transferred 
to the District Magistrate of Lucknow, 
who will pass a judgment according to 
law after re-hearing the appeal on the 
merits, | 


Revision accepted. 
m 


NAGPUR JUDICIAL COMMISSIONER'S 
, COURT. 
CRIMINAL Revision No. 122 or 1916. 
July 22, 1916. 
Present:—Mr. Mittra, Officiating A. J. C. 
LAVA AND OTHERS — APPLICANTS 


Versus 


EMPBEROR—Opposite Parry. 
Penal Code (Act XLV of 1860), s. 358—Public ser. 


‘want carrying owt order of Court made under repealed 


Act-—Assault—Offence—Civil Procedure Code (Act Y 
35—Delivery ‘of pee eee to 
agent. 

Where a Court has jurisdiction to order delivery 
of possession of certain property, the mere fact that 
it purports to do gso under ‘the authority of a repealed 
Act will not take away its jurisdiction, norl eprive 
the process-server of, the protection which the law 
gives toa public servant acting under the orders of a 
Court df ‘competent jurisdiction. [p. 690, col. 1.] > 

A process-server who was not wearing his ‘official 
badge was, while carrying out the orders ‘of. -a Court of 
competent jurisdiction, assaulted by, the, accused, 
He had announced that he was Gari yang out Gover n- 


‚ment order: 


Held, that the accused were si of an offence 
under section 358 of the Penal Code. [p. 690, col. 2] 

Under the provisions of Order XXI. rule 35, of the 
Civil Procedure Code delivery of possession can be 
made to any person orally authorised by thé dedi ee. 
holder to take possession, even though he’ does nbt 
hold a power-of-attorney from the latter. [p. 690, 
gol: 2.) ; 
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Criminal revision against the order of 
the District Magistrate, Nagpur, dated the 
23rd June 1916, confirming the sonvistion 
and sentence passed by the Tahsildar and 
Magistrate, 2nd Olass, Nagpur, onthe 2nd 
June 1916. 

Mr. P. BR. Naidu, for the Sapani: 

JUDGMENT.—The applicants have been 
convicted under section 353 and section 147 
of the Indian Penal Code. The following 
facts may be taken as found by-the Courts 
bélow, and ÍI see no reason to doubt their 
correctness. One Krishna Rao obtained a 
foreclosure decree against the applicants in 
1913. He made two attempts to obtain 
possession in execution of that decree, but 
these were infrustuous. On the dth February 
1916, a special process-server came to the vil- 
lage. The decres-holder sent for four plough- 
men with ploughs for taking possession of the 
field. A message had already heen sent to 
one at least of the accused, informing him 
that delivery of possession was about to be 
given. After the field had been plonghed by 
the decree-holder’s men, the accused turned 
up and resisted the delivery of possession. 
A fight followed, in which some of the 
decree-holder’s men as well as some of the 
accused were injured. The process-seryer 
himself was assaulted. 


It is contended that the warrant, having 
been issued on the printed forms of the 
Civil Procedure (ode of 1882, was defective. 
I cannot agree that the process-server had 
no authority to execute the warrant for this 
defect. The Court had jurisdiction to order 
delivery of possession, and the mere fact 
that it purports to do so under the 
authority of a repealed Act, will not take 
away its jurisdiction, nor deprive the pro- 
cess-server of the protection which the law 
gives toa public servant, acting under the 
orders of a Court of competent jurisdistion. 


The argument that the process-server had 
no badge is so far correct, but upon the 
findings there is every reason to believe that 
the accused knew that he was a process-server. 
it will be noted thata message had been 
sent toone of them and all the accused 
arrived after the complainant’s party had 
taken possession, and the process-server says 
that he announced that he was carrying out 
e Government orders. This is a probable 
story, and has been accepted by the Courts 
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below. I, therefore, see no force in this argu- 
ment. 

It is contended that the warrant so far as 
it directed delivery of the standing crops was 
illegal. But the Court that passed the order 
had jurisdiction to decide whether the stand- 
ing crops should, or should not be delivered, 
and this jurisdiction is not lost, if a wrong 
order has been passed. In such a case, the 
party aggrieved can only appeal to the Court 
tc vacate the alleged illegal order. I do not 
express any opinion as to whether this was 
an illegal order, but I have assumed it for- 
the sake of argument only, I note that there 
was no attempt made to remove the standing 
crops by the decree-holder’s party. 

It is said that possession sould not be 
delivered in the absence of the judgment- 
debtors. I know of no authority in support 
of this view. They were, as a matter of fact, 
sent for, and they did come, but they had no 
right to resist the process-server. 

It is argued that possession could only be 
delivered to the decree-holder or his agent. 
I do not agree with this contention, unless the 
word agent includes any personorally authoriz- 
ed to take possession. The four ploughmen 
were certainly sent for that purpose by the 
decree-holder, though they held no power-of- 
attorney. Eventually the decree-holder signed 
a receipt acknowleding the fact of possession 
having been delivered to him. The last 
argument advanced is that the common object 
of the accused is not proved. But the 
common object is to be inferred from their 
conduct, and no reasonable person can doubt 
that the accused were acting in concert to 
prevent delivery of possession. 

The application is dismissed. 


Application dismissed. 





PUNJAB CHIEF COURT. 
Criminan MISCELLANEOUS Case No. 120 oF 
1916. 
March 3, 1917. 
Preseni:—Mr. Justice Broadway. 
SUJAN SINGH-—~Acousrep— 
PETITIONER 
CETSUS 
JIA LAL— COMPLAINANT — RESPONDENT, 
Oriminal Procedure Code (Act V of 1898), s. 526-—— 


Refusal to allow accused to cross-examine complainant 
~- Transfer. 
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An application for transfer of a case was made on 
the ground that the accused had not been allowed to 
properly cross-examine the complainant and that 
certain orders and remarks recorded by the Magis- 
trate clearly indicated that he had formed a strong 
opinion againat the petitioner. It appeared that the 
Magistrate considered that the accused should be 
allowed toinspect certain bank books before cross- 
examining the complainant and the bank having 
objected to allowing the necessary inspection, the 
Magistrate passed an orderon the 18th July 1916 
directing the bank- to give the accused's Counsel 
opportunity to inspect the necessary registers. On 
the 4th of August, however, in the absence of the 
accused’s Counsel and without any reference to the 
previous order relating to the registers, the evidence 
of the complainant was closed. The complainant 
was then summoned as a witness by tha defence 
but when Counsel wished to cross-examine him his 
request was refused: 

Held, (1) that although the Magistrate’s refusal 
may have been strictly legal, it wasimproper in the 
circumstances of the case and the Magistrate would 
have been well advised to have allowed at any rate a 
reasonable amount of cross-examination, especially 
when the prosecution raised no objection to such 
cross-examination: [p. 692, col. 1.] 

(2) that inasmuch as the case had reached a very 
advanced stage, thecharge having been framed and 
.& certain amount of the defence evidence having 
been recorded, it could not be transferred but that 
the Magistrate should allow the acoused to cross- 
examine the complainant after giving him an oppor- 
peas examining the bank registers. [p. 692, cols, 

2. 


Petition, under section 526 of the Criminal 
Procedure Code, for transfer of the case 
Jia Lal v. Sujan Singh, pending in the Court 
of the Additional District Magistrate, Lahore, 
to some other competent Court. 


Messrs. B. R. Puri and H. R. Bhandari, 
for the Petitioner. 

Mr. R. Obbard, for the Respondent, 

ORDER.—This is an application under 
section 526, Criminal Procedure Code, for 
the transfer of a case nnder sections 420/467, 
Indian Penal Code, pending in the Court of 
Mr. Keough, Additional District Magistrate, 
Lahore. The reasons advanced for the trans- 
fer are detailed in the application and may 
be summed up as a general complaint againat 
the conduct of the case by the Magistrate. 
It is said that the petitioner has not been 
allowed to properly cross-examine the com- 
plainant and that certain orders and remarks 
recorded by the!Magistrate clearly indicate 
that he has formed a strong opinion against 
the petitioner. I have heard Mr. Puri in 
support of the application and Mr. Obbard 
has appeared on behalf of the complainant, 
the Crown being unrepresented. 
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The case is an old one; the trial before the 
Magistrate commenced on the 27th April 
1916, the charge has been framed and a 
certain amount of the defence evidence has 
been recorded; and, therefore, it would only 
be under very exceptional circumstances that 
this Court would take the case out of the 
hands of the Magistrate. It has been urged 
that these exceptional circumstances exist 
and that this is a case in which this Court 
should exercise its power to transfer the case. 


After a careful consideration of the record 


of the proceedings and of what has been 
urged for and against the application I am 
forced to the conclusion that the petitioner 
has certainly got some grounds for com- 
plaint, though possibly more on account of 
the treatmert by the Magistrate of the 
Counsel in the oase than of the petitioner 
himself. It appears that at the initial stages 
of the trial Mr. Herbert was appearing for 
the complainant and joined with Mr. Puri, 
for the accused, in an application made to 
the District Magistrate, in which it was sug- 
gested that the case was more of a civil 
nature and it was-prayed that permission ‘to 
withdraw from the prosecution should’ be 
accorded. Mr. Keough in forwarding the 
file to the District Magistrate recorded a note 
to which my attention has been ‘drawn. 
While I am not prepared to agree with the 
Counsel that Mr. Keough was wrong in ex- 
pressing his opinion that the case was not 
of a civil nature, I certainly agree with him 
that his remarks regarding Mr. Herbert were 
wholly uncalled for and unnecessary. Had 
Mr. Herbert been given an opportunity I 
have no donbt he would have been able to 
justify his action; and Mr. Keongh’s surprise 
at Mr. Herbert’s conduct was wholly irre- 
levant and should not have been expressed, 
even if felt. Again, on the 16th November 
1916 when submitting the record to the 
District Magistrate on an application made 
under section 526, Criminal Procedure Code, 
Mr. Keough recorded a report as required by 
the learned District Magistrate; he was no 
doubt perfectly within his province in con- 
tradicting the allegations made in the 
application, but in doing so it was 
incumbent on him to be accurate. In 
stating that paragraph D of the applica- 
tion was a glaring falsehood, he appears 
to have completely lost sight of hib 
order dated the 18th May 1916, which shows 
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. that there was considerable foundation for 
the allegations made in the said paragraph 
D. The whole tone of the report indicates 
that Mr. Keough strongly resented the mak- 
‘ing of the application and went ont of his 
. way, in giving expression to this resentment, to 
make remarks which, in my opinion, Mr. Puri 
can justly take exception to—remarks 
which had no beariug on} the question. 
Expressions such as are used by Mr. Keough 
can do no manner of good and must inevit- 
ably result in straining the relations between 
the Magistrate and the Counsel appearing 
before him. 

In supporting this presentapplication Mr, 
Puri stated that he found if extremely 
difficult, if not impossible, to appear before 
. Mr. Keough after the way in which he had 
been treated. But I do not think that this 
in itself would be a valid rerson for transfer- 
. ring the case. Mr. Keough has after all 
‘made comments on the Counsel on both sides 
and it cannot, therefore, be said that he has 
any particular bias against any particular 
‘one. It was then urged that the complainant 
had not been properly cross-examined, and it 
seemed to me that there is some force in this 
contention. Mr. Keough very rightly con- 
sidered that the accused should be allowed to 
inspect certain bank registers before cross- 
examining Jia Lal; the bank seems to. have 
objected to allowing the necessary inspection, 
and on the 18th July 19.6 a strong and 
perfectly correct order was passed in which 
the bank was diracted to give the accused’s 
Counsel an opportunity to inspect the necas- 
sary registers. On the 4th August 1916, 
however, in the absence of the accused’s 
Counsel and without any reference to the 
previous order relating to the registers the 
evidence of the complainant was closed. The 
complainant was then summoned asa witness 
by the defence and yet when Counsel wished 
to cross-examine him his request was refused, 
This refusal may have been strictly legal; 
but if was improper in the circum- 
stances, and the Magistrate would have been 
well advised to have allowed, at any rate, a 
reasonable amount of cross-examination, 
especially when, as Mr. Obbard informs me, 
the prosecution raised no objection to such 
eross-examination, While, therefore, owing to 
the stage at which the case has reached I 
am not prepared to transfer the case,[ consider 
jt necessary in returning the records to the 
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Magistrate to direct that the accused peti- 
tioner be allowed to ‘cross-examine the com- 
plainant Jia Lal after the petitioner has been 
given an opportunity of examining the 
registers of the bank above alluded to. 

Order accordingly. 


PATNA HIGH COURT. 
Criminal Reviston No. 221 or 1917. 
June 23, 1917. 
Present: — Mr, Justice Chapman. 
MUKHAL SINGH AND orpers— 
PETITIONERS 

versus 

RAMSARUP SINGH AND ANOTHER — 


Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s 145— 
Proceedings, object of-—~Portion of property made 
subject-matter of dispute —Mistake in law —Non-joinder 
of party~-Order giving party more than his claim, 
validity of ~Revision—High Court, interference by. 

The purpose of a proceeding under section 145 of 
the Criminal Procedure Code is merely to prevent a 


_breach of the peace and if the Magistrate thinks 


that it is sufficient to prevent a breach of the peace 
to include in his proceeding only a portion of the 
land which is the subject of the Police report there 
The rule that if 
a suit is brought only in respect of a portion of the 
land claimed a subsequent suit for the remainder 
might be barred is not applicable to proceedings 
under this section. [p. 693, col, 2.] 

A mistake of law is not a ground upon which the 
High Court can interfere with proceedings under 
section 145 of the Criminal Procedure Code, unless 
the mistake goes to the jurisdiction. [p. 698, col. 2.] 

Failure to add a party interested in the land in 
dispute as a party to the proceedings under section 
145 is not a ground for interference by the High 
Court. [p. 694, col, 1.] 

A Magistrate goes beyond his jurisdiction if by an 
order under section 145 of the Criminal Procedure 
Code he awards to a party more than that party has 
claimed, and in such a case the High Court will 
interfere with the order. [p. 694, col. 1.) 


Criminal revision from a decision of the 
Deputy Magistrate, Saran, dated the 24th 
April 1917. 

Messrs. O., M. Agarwala and P. E. Lal, 
for the Appellants. 

Mr. Parmeshwar Dyal, for the Opposite 
Party 

JUDGMENT. —This isa motion asking for 
interference by this Court with an order 
passed in a proceeding under section 145 
of the Code of Criminal Proceduro, The 
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first party is -@ purchaser. of six-annas 
Share of the proprietary right, His case 
was that the zrait land had been par- 
titioned among the different proprietors 
and that certain plots ont of the land in 
dispute had Leen allotted [to his share, that 
there bad been a submergence on account 
of innundation by the river, that the plots 
had re-appeared and that he had settled 
them with tenants upon the batai system. 
The second party were the razyats of the 
village, who claimed that the entire lands 
in dispute were parts of their occupancy 
holding. The Magistrate awarded possession 
to the first party—-giving the first party in 
fact more than they claimed, that is to say, 
he gave them the entire land described in 
the order by which these proceedings were 
initiated. 

The first ground taken before this Court 
is that the proceeding is withont jurisdiction 
. 0 far as a portion of the land is concerned 
which lies outside the district of Saran. 
The Magistrate professedly exercised juris- 
distion only within the district of Saran. 
Theorderoriginating the proceedingsdescribed 
the northern boundary of the land in dispute 
to be the boundary of the village Chaki 
Sahagpur in the district of Muzaffarpur. 
So far, therefore, as this order which origi- 
nated these proceedings is concerned there 
was no want of jurisdiction, for it is conceded 
that so faras the present land is concerned 
anything southof the boundary of the village of 
Chaki Sahagpur would be within the district 
of Saran and within the jurisdiction of the 
Magistrate. I am asked, however, to infer 
from the evidence given by a Commissioner 
in the case who went to the spot that 
a portion of the land in dispute lay 
within the village of Chaki Sahagpur 
and, therefore, outside the jurisdiction of 
the Magistrate. My experience of the work 
of Commissioners especially in oases of 
village boundaries is not such as to justify 
me in saying that the evidence must 
necessarily be implicitly relied upon, and in 
any event the Magistrate himself has des- 
cribed the boundary of the disputed land 
as the boundary of the village of Chaki 
Sahagpur. His order, therefore, does not 
include any land situated within the village 
of Ohaki Sahagpur: and if the petitioner has 
satisfied and is confident that he could satisfy 
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any Oourt that any portion of the land is 
situated within the village of Ohaki Sahagpur, 
this order will not imperil any possession 
he may have of that land. 

Another ground contended is that only 
a portion of the land in respect of which 
disputes had arisen was made a subject of 
these proceedings. That is not a ground 
upon which, in my opinion, a High Court 
can interfere. The purpose of a proceeding 
under section 145 is merely to prevent 
a breach of the peace and if the Magistrate 
thinks that if is sufficient to prevent a 
breach of the pease to include in his 
proceeding only a portion of the land 
which is the subject of the Police report, 
there is nothing to prevent him doing so. 
The rule that if a suit is brought only 
in respect of a portion of the land claimed 
a subsequent suit for the remainder 
might be barred is not applicable. Another 
ground contended is that the Magistrate 
made a mistake in law in relying upon 
the ruling of Hemnath Dutt v. Ashgur 
Sindar (1), to the effect that if a portion 
of the holding of an oscupancy raiyat is 
submerged and no rent is paid for it that por- 
tion must be taken to have been abandoned. 
There is no doubt a good ground for holding 
that that decision is no longer law so far as the 
Calcutta High Court is concerned, and that 
so far as the jurisdiction of this Court 
is concerned the decision is not correct 
in law. There is much to be said for 
this view and all that can be said for it was 
said by Mr, Justice Prinsep in the case of 
Obhoya Oharan Bhoota v. Kotlash Ohunder 
Dey (2). But a mistake in law 
is not a ground upon which this Court 
can interfere with proceedings under 
section 145 unless the mistake goes to 
the jurisdiction. Another ground contended 
was that certain co-sharer proprietors were 
not made parties and in connection with 
this ground if was also contended that the 
first party has been awarded more than 
he claimed, It will be remembered that 
the first party claimed to ba in exclusive 
possession of certain plots of the land in 
dispute. So far, therefore, as those plots 


(1) 460, 894 2 Shome L. R. 142; 2 Ind. Dec. (N. s.) 
566. l 
(2) 140. 751; 7 Ind. Dee. (N. 8.) 198: is 
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are soncerned,.there was no defect of parties 
even if it were possible to hold now that 
a defect of parties would justify an inter- 
ference by this Court. This is not quite true 
in respect of plots Nos. 20 and 22, in which 
the first party claims to havea one-fourth 
share in the one case and a half share 
in the other held in zurpeshg:. The case of 
the first ‘party is that the other proprietor 
of these two plots is a woman named 
Bahora Debapatti Kuer, ‘His case is that 
these plots had been let in batai to 
a tenant. There is nothing in the record 
to show that the second party would 
be benefited at all if Bahora Deba- 
patti had been made a party, and having 
regard to the recent decisions both of the 
Caloutta High Court and of this Court, I do 
not feel justified in interfering with the order 
upon the ground that Bahora Debapatti was 
not made a party. In regard to plots 
Nos. 25 and 28 of which the first party 
doss not claim to be in possession, I am 
of opinion that I should interfere. In 
my opinion the Magistrate goes. beyond 
his jurisdiction if he awards to a party 
more than that party has claimed and 
that in such a oase this Court ought to 
interfere. The first party has not claimed 
plots Nos. 25 aud 28, Therefore, the order 
of the Magistrate must be set asideso faras 
plots Nos. 25 and 28 are concerned, otherwise 
the order will stand. 

Order set aside in part, _ 


CALCUTTA HIGH COURT, 
Criminat Revision No, 788 or 1916, 
September 1, 1916. 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice 
Newbould. 

RAJ CHANDRA BHUIYA—Petitionzer 

< VETSUS 
EMPEROR— Opposite PARTY. 

Revision criminal, application for— Limitation— 
Calcutta High Court—Practice. 

An application for revision tothe High Court ought 
to be made at the earliest possible moment. But 
the rule is not inflexible, and the High Court has 
reserved to itself the power, when exceptional oir- 
re a are proved, to depart from it. [p, 695, 
gol. 1.) ' 
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The usual practice of the Calcutta High Court is 
to allow 60 days’ time to an accused person for 
making an application for revision, counted from the 
date of the conviction orthe order complained of. 
But the time which is occupied in prosecuting with 
diligence his application tothe Sessions Judge for a 
reference to the High Court and obtaining his 
decision should not be included in counting the 60 
days but should be added tothe 60 days jusé in the 
same way as the time necessary for obtaining copies 
of judgments, decrees and orders. [p. 695, col. 1.] 


Criminal revision against the order of 
the Sessions Judge, Noakhali, dated the 29th 
May 1916, and the order of the Ist Class 
Deputy Magistrate, Noakhali, dated the . Sth 
April 1916. 

Babu Bkagirath Chundra Das, for the Peti- 
tioner, 

Babu Ram Doyal De, for the Opposite 
Party. 

JUDGMENT.—This was a Rule obtained 
by the petitioner to show cause why the 
convistion and sentence complained of should 
not be set aside, 

The conviction was onthe 1&th of April 
1916. On the 22nd of May 1916 an appli- 
eation by way of motion was made to the 
learned Sessions Judge asking that he would 
refer the case to the High Court. ' On the 
29th of May the learned Sessions Judge 
dismissed that application. On the 26th of 
July a Rule was obtained in this Court by 
the petitioner, calling upon the District 
Magistrate to show cause why the conviction 
of the 18th April should not be set aside. 
In connection with this matter a question 
of practice arises. The rule which was laid 
down in accordance with the established 
practice of this Court was as follows: [It is 
reported in the case of Khetra Mohan Giri 
v. Darpa Narain Giri (1)]—“The well-known 
practice is that an application for revision 
must be made within sixty days from the 
date of the order complained of. The 
Court has allowed an addition, to the sixty 
days, of the time which is necessary for 
obtaining copies. This is not a question 
of limitation, but a rule of the practice of 
the Court to the effect that an application 
for revision must be made within a reason. 
able time.” I do not think that at the 
time ‘of the pronouncement of the Court’s 
order the particular point mentioned in this 
case was present to our mind. The point 
is whether in a case in which there has 


(1) 36 Ind, Cas. 979; 20 O. W, N, 1170; 17 Cr. Q, 
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been an application to the Sessions Judge 
as in this case, the sixty days are to be 
counted from the refusal of the Sessions 
Judge to refer the matter to the High 
Court or whether the time is to be ascertained 
“by counting the days from the date of 
the order complained of. I have made 
enguiries from the learned Judges who have 
had experience in dealing with matters in 
the Criminal Appeal Court. They are of 
opinion that there is no definite practice upon 
this particular point. , But they are of opinion 
that the practice should be definitely decided. 
Therefore, we propose to lay down what 
ought to be the practice of this Court in 
such cases, and what, I think, will be 
considered to be a reasonable practice. 
But before doing so I desire to say that 
this is not a question of limitation; it is 
merely a matter of practice and it is 
made not only for the purpose of the 
administration of the business of the Courts 
but also in the interests of the accused 
persons themselyes, Tt is most undesirable 
that a question of revision should be allowed 
to be unduly delayed. An application for 
revision ought to be made at the earliest 
possible moment. It is also to be stated 
that the rule is not anu inflexible rule, and 
that this Court has reserved to itself the 
power, when exceptional circumstances are 
proved, to depart from it. 


What we think ought to be the praatice 
in a case of this kind where the accused 
person makes an application to the Sessions 
Judge and the Sessions Judge refuses to 
refer the case to this Court is this: The 
sixty days shall be counted from the date 
of the conviction or the order complained 
of, but the time which is occupied in 
prosecuting with diligence the application 
before the Sessions Judge and obtaining 
his decision should be added to the sixty 
days, just in the same way as the time 
necessary for obtaining copies. 


Of course, when the learned Judge 
accepts the application and refers the matter 
to the High Court there is no difficulty. 
It only arises when the application of the 
accused person, who has to go in the 
first instance to the Sessions Judge, 18 
refused. In that case 1 think that it is 
only reasonable that the time which is 
occupied by his making that application 
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with due diligence and getting it disposed 
of by the Sessions Judge should not be 
included in counting the sixty days;or to 
put if in another way, that time should 
be added to the sixty days. For instance, 
in this case the motion to the learned 
Sessions Judge was made on the 22nd of 
May, and it was disposed of on the 29th 
of May: therefore, there were eight days, 
(the first and the last day being included) 
occupied in making the application to the 
Sessions Judge, and the applicant would 
have sixty-eight days, from the date of 
the order complained of, to come to this 
Court. 

I trust, I have made the matter plain. 
In future that will be the practice which 
will be acted upon in this Court. 

Inasmuch as there was some doubt about 
this matter, we do not dismiss the present 
application on that ground, though we 
think that the delay in this oase was 
unreasonable, because the conviction was 
on the 18th of April 1916, and only eight 
days were occupied with regard to the 
motion to the learned Sessions Judge, and 
yet this Rule was not applied for until the 
26th of July, more than three months 
after the date of conviction. 


With regard to the merits, we have come 
to the conclusion that thisis nota matter 
in which we ought to interfere, and that, 
therefore, this Rule must be discharged. 


We direct that copies of this judgment 
be forwarded to the District Judges, for 
the information and guidance of the members 
of the legal profession, with the intimation 
that the rule of practice here laid down will 
some into force from the Ist of November 
1916, 


Rule discharged, 
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"PUNJAB CHIEF COURT. 
CRIMINAL APPEALS Nos. 978 awn 1007 or 1916, 
| January 10, 1917, 

Present:— Sir Donald Johnstone, Kr., 
_ Chief Judge, and Mr. Justice Shah Din, 
NAND SINGH AND ANOTHER—- 
CONVICTS — APPELLANTS 
versus 


> EMPEROR—Prosecuror—Responpent. 

_ Evidence Act (I of 1872), ss 183,114, illus. (b)— 
App Ta statement of, value of-—Corroboration, neces- 
sity of. 


An accomplice should not be convicted on ihe 


statement of an approver who is by nature a liar, 
unless such testimony: is strongly corroborated and 
the corroboration distinctly implicates the accused in, 
i a him with, the crime committed. [p. 698, 
col, 2. 

Appeals from the order of the Sessions 
Judge, Ferozepur, dated the 31st Ostober 
1916, convicting the appellants and sentence- 
ing them to death. 


Mr. Asquith, for Nand Singh, and Dr, Nand 
Lal, for Jamal Din, Appellants. 


Rai Sahib Lala Mul Chand, Publio Prose- 
cutor, for the Respondent, 

JUDGMENT.—The. murder, whish is 
the subject of this case, was perpetrated 
close toa well near a house, which had been 
built on land in the outskirts of the village 
Tikhanwadh for the victim of the murder 
given by his sister Musammat Nandan and 
her husband. It seems that the family con- 
sisted of the victim Sham Singh, his brother 
Nand Singh . (accused No. 2), resident of 
. Mouza Malha, a village six kos from Mouza 
, Tikhanwadh, and the sister aforesaid. The 
father of the family was one Dip Singh 
who died. four. years ago leaving property, 
lt isin evidence that Dip Singh favoured 
Sham Singh deceased and was on bad terms 
‘with Nand Singh and that he made a gift 
to Sham Singh of a large portion of his land 
whereupon Nand Singh brought a suit aad 
a sort of compromise was arrived at, under 
which Nand Singh was to get one-third of 
the produce during Dip Singh’s lifetime and 
thereafter, was to get half the property 
That dispute was in this way composed; but 
about two years later an uncle Jit Singh 
died sonleés. Nand Singh having taken 
possession of the whole of Jit Singh’s estate 
Sham Singh brought a suit and got his 
share and also got a decree for Rs, 25 in con- 
nection with tbat case, which sum Sham 
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Singh recovered by execution in December 
1915. <A third dispute arose thereafter 
between these two brothers. Nand Singh 
had asked Sham Singh to put a wall between 
the two parts of the house and Sham Singh 
refused. Finally, Sham Singh was killed 
on the night between the 6th and 7th June 
1916. The case for the prosecution is that 
the murder was done by Bhan Singh and ` 
Jamal Din at the instigation of Nand Singh; 
that Nand Singh wished to get rid of his . 
brother Sham Singh, partly on account of 
resentment against him and, no doubt, partly 
also because, by getting rid of the sonless 
Sham Singh, Nand Singh would get the 
whole of the family property. Bhan Singh, 
one of the alleged murderers, is Nand Singh’s 
wife’s brother, and is apparently a man of 
very bad character, The case for the prosesu- 
tion depends almost entirely upon the 
statement of this Bhan Singh, to whom a4 
pardon was tendered and who has given a 
detailed story, first to Raghbir Singh, Magis- 
trate, lst Class, on the 16th June [916, then 
to the Committing Magistrate on. 10th July 
1916, and lastly in the Sessions Court on 
26th Ostober 1916. Briefly stated, his 
story as to the actual murder and the abat- 
ment is, that Nand Singh bribed him by the 
promise of Rs. 500 to murder Sham Singh, 
and that he at first refused, but at last 
agreed and received in advance Rs. 299 
in cash and a promise to wipe off 
Rs. 100 which Bhan Singh owed to 
him; that his courage failed him and he 
enlisted the help of Jamal Din, accused No. 
1, who owed him Rs. 185, promising Jamal 
Din to cancel that debt and to pay him Rs. 65 


more in cash; that, after this was arranged, 


the pair went to Sham Singh’s house, found 
him in his courtyard near the well and 
murdered him, Jamal Din covering the 
victim’s mouth with one hand and seizing “ 
his throat with the other and strangling him, 
while Bhan Singh held his legs; that in the 
course of the struggle the deceased managed 
to get hold of Jamal Din’s right hand between 
his teeth and to make a serious bite; that 
Jamal Din released himself by striking Sham 
Singh with his fist, breaking two of his 
teeth, and that Bhan Singh hid Rs, 284 out 
of the Rs. 299 in a field under an as tree, bat, 
had not yet paid the remaining Rs. 65 to 
Jamal Dia, when he was arrested by the 
Polidora fee pii l ; 
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The assessors were unanimously of 
opinion that the accused were both guilty, 
and that Bhan Singh’s story was substantial- 
ly correct. The Sessions Judge sonvicted 
the pair, and sentenced both to death. They 
have appealed, and we have heard Mr. 
Asquith on behalf of Nand Singh and Mr, 
Nand Lal on behalf of. Jamal Din, 


The problem before us is whether 
considering the character of Bhan Singh and 
the nature of his statement and the circum- 
stances of the case generally, the prosecution 
has produced sufficient corroboration of his 
story. The medical evidence is clear enough. 
Although in consequence of the decomposi- 
tion of the body the dostor has not noticed 
any marks on the throat of the victim, yet 
there is otherwise sufficient foundation for 
his firm opinion that death was caused by 
asphyxia brought on by throttling and 
suffocation by closure of the mouth and 
nostrils, The doctor also noticed bruises on 
the lower lip and the fact that both central 
incisors of the lower jaw had been recently 
knocked out. We are satisfied, therefore, 
that the cause of the death was strangulation 
or suffocation. Further, we have the evidence 
of another doctor regarding the bite on the 
hand of Jamal Din and thisis said to be 
probably a human bite. This also is oor- 
roboration of part of the prosecution story. 
Next we have P. W. No. 4, the deceased’s 
sister, who says the two brothers were on good 
terms and who explains that Sham Singh 
became a fagir and that she and her husband 
gave him a site for a house and sank a 
well; also that Sham Singh used to practise 
medicine; andshe stated in the first report 
that he was supposed to have some hundreds 
of rupees in his possession, and that perhaps 
the murder had been done for greed of 
money. Passing by evidence not connected 
with the actual murderor with the abetment, 
we have evidence {see P. Ws. Nos. 6, 22 and 
24) which goes to show that the murderers did 
not go into the victim’s house and that nothing 
had been disturbed in the house. Next P. W. 
No. 7 says that Sham Singh and Nand Singh 
were on very bad terms, and details quarrels 
between the brothers. P. W. No. 20, Baggu, 
also states emphatically that the brothers were 
on very bad terms and did not visit eack 
other. P. W. No. 10, a zaildar, testifies 
to Bhana haying pointed out where he 
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had buried the Rs, 284 aforesaid, and P., 
W. No. 11 Bhola Singh, also a zaiidar, 
corroborates this evidence. Then there is 
the evidence of P. W., No. 12 and P, W, 
No. 13 and Hxhibit P. A, to show that 
Jamal Din owed Rs. 185 to Bhan Singh, 
and witnesses Nos. 14, 15, 16 and 17, who are 
what are usually called wajtakkar wit- 
nesses and whose evidenca has been beliay- 
ed by the Sossions Judge to this extent 
that these men probably did meet two 
persons on the night of the murder, 
but probably did not recognise them as 
the two accused, not having known them 
before. In our opinion the view of the 
Sessions Judge that the identification i3 not 
satisfactory is sound; and though the learned 
Sessions Judge seems to think that, not- 
withstanding the absence of identification, 
their evidence is valuable as corroboration 
of the approver’s story, ib seams to us 
that it is not the sort of corroboration which 
the law requires, for it does not directly 
connect the two acaused before us with 
the murder. It is just the kind of oor- 
roboration which the authorities say is not 
suffictent, for these persons’ story, apart 
from their allegation of identification, if 
if be not believed, would be exactly the 
same, if the two persons they had met 
were other persons and not the two 
accused. Though two or three witnesses 
for the prosecution dilate upon the enmity 
existing between the two brothers, other 
witnesses go out of their way to say that 
there was no such enmity. There is also 
evidence (see P. W. No. 20 Baggu) that a 
few days before the murder Bagga saw 
Nand Singh.at his own house counting 
out money to Bhan Singh, and some 
other evidence that the two men had been 
seen talking together. Lastly, we have 
some track evidence which we have saraful- 
ly considered. The prosgcution in argu- 
ment did not lay any stress upon it, and 
we do not think thatit is of any particular 
value, 


It cannot be said that the sor- 
roboration contained in the evilenca, of 
which a sketch has been givan above, is 
very strong at the best, ani in our 
opinion it is more than oornnterbalanead 
by an incident testified to by P. W., No. 29, 
Inspector of Police, whosays that Bhan Singh, 
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when he made his frst confession to the 
Police, implicated as his accomplice not 
Jamal Din, whom he never mentioned at 
all, but two men called Mangal and 
Kalu. We have looked at the zzmnis and 
we find a very long and elaborate version 
of the story, in which Mangal and Kalu 
figure as the co-adjutors. It appears that 
when the Police put it to Bhan Singh 
that Mangal was in Jail at Faridkote and 
that Kalu, a well-known dacoit, was abs. 
conding, Bhan Singh turned round and 
said that they were not in it atall, but that 
Jamal Din was his accomplice, and then 
he proceeded to mention for the first time 
the bite in the thumb as having been 
done by his victim. Jamal Din was 
promptly sent for, and it was found that 
he had a bite in his thumb. Now if it 
was quite certain that, until Jamal Din 
appeared on the scene after Bhan Singh’s 
statement about him, no one knew that 
he had a bite in his thumb, there might 
be something to be said for Bhan Singh’s 
story; but Jamal Din lives in the same village, 
and whether he is, as the prosecution say, an 
intimate friend of Bhan Singh or not, at 
least he was well known to Bhan Singh 
and had dealings with him, and it is not safe 
in these circumstances to conclude that the 
introduction of the story of the thumb by 
Jamal Din on that occasion was bona fide. 


The accused produced some evidence, 
but -it is hardly necessary to discuss it as, in 
our opinion, there is no sufficient corroboration 
of Bhan Singh’s story. Even according to 
the Sessions Judge the only corroboration is, 
first, the fact that Nand Singh and Sham 
Singh were on unfriendly terms, secondly, that 
there had been communication between Bhan 
Singh and Nand Singh shortly before 
the murder, and thirdly, the so-called 
corroboration by P. Ws. Nos. l4 to 17 afores 
said, which, however, we consider of no 
value ab all. This, in our opinion, is not 
sufficient, even if we add the circumstance 
that the murder does not seem to have been 
done for gain, for, considering the character 
of Bhan Singh and considering that he is 
the sort of man who is capable of frst 
naming two persons such as Mangal and 
Kalu and then carefully turning round 
and implicating another man, if is impossi- 
ble for us to have any sort of sonfidence 


INDLAN 


OASES, [1917 


in Bhan Singh’s veracity. If he was 
strongly corroborated, and if that cor- 
roboration distinctly implicated the two accused 
in the murder and in the abetment directly, 
it might be possible to ignore the fact 
that Bhan Singh is by nature a liar, but 
in the presence of such scanty corrobora- 
tion as we have here, we find it impossi- 
ble to convict the accused. 

For these reasons we accept these appeals 
and acquit both the appellants. 

Appeals accepted. 


CALCUTTA HIGH COURT. 
CrIMINAL Revision No. 437 or 1916, 
May 18, 1916. 

Present:— Mr. Justice Chitty and 
Mr, Justice Walmsley. 
KOBBAT ALI—<Accossp—Peritionsr 

versus 


EMPEROR — Opposite Parry, 

Criminal Procedure Code (Act V of 1898), ss. 367, 
424,—Appellate Court, judgment of, contents of -~Find- 
tng, definite, necessity of. 

A, Court of Appeal dismissed a criminal appeal with 
the observation that the evidence for the prosecution 
was, onthe whole, slightly stronger and that the story 
of the prosecution as regards probability was far 
more likely than the story set up by the defence: 

Held, that the opinion expressed by the Court was 
not suficient for a conviction in a criminal case and 
that unless the Court could come to some more 
definite opinion regarding the guilt of the accused, 
the latter ought to be acquitted. [p. 699, col. 2.] 

Ad- 


Rule against the decision of the 
ditional District Magistrate, Dacca, dis- 
missing an appeal from the order of the 
Sub-Deputy Magistrate, Naraingunge, dated 
the 9th June 1916, 

FACTS appear from the following 
judgment of the lower Appellate Court; — 

“The appellant has been convicted under 
section 456, Indian Penal Code, and 
sentenced to four months’ rigorous imprison- 
ment. It is alleged that complainant awoke 
on being touched by some one, got up and 
seized - him. He was recognised as the 
accused. Complainant’s wife struck him 
with a dao. Then he got away. Appellant’s 
case is that complainant delibtrately struck 
him onthe hand with a dao, because he had 
deposed against complainant before the 
Police in gonnestion with a section 110 
ease, 
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“Complainant admits he is a ‘dagi? A 
great deal has been made of the question 
of the wound inflicted on appellant. The 
medical witness (D. W. No. 1) says he had 
an incised wound on the back of the left 
wrist, which was probably inflicted from 
in front. Why it should not have been 
inflicted from behind, I am quite unable 
to follow. It is perfectly easy to conceive 
a person’s striking another on the back 
of the wrist from behind. It isa pity the 
doctor was not further cruss-questioned on 
this point. However, the somplainant’s 
account of the wound is confused. In his 
first information he said the wound was 
inflicted on the back. In his deposition in 
Court, he says he does not know when his 
wife inflicted the cuts. His wife, a girl of 
13, says she can’t say when she hit him: and 
then, again, that she inflicted two cuts from 
behind the accused. All the prosecution 
witnesses, who came tp the scene immediately 
after, say they saw blood marks in the hut 
and the investigating Sub-Inspestor found 
marks also onthe dao. Itis quite conceiy- 
able thatthe complainant and his wife did 
not know, in the confusion, when they hit 
appellant, and the above inconsistencies are, 
I think, quite understandable, even the 
assertion that the blow was on the back and 
that there were two blows (as the lower 
Court observes, one may have missed). In 
support of the defence version ofthe wound- 
“ing of appellant, we have one eye-witness 
and two witnesses, who came up just 
afterwards and were told by Kobbat that 
Mafijuddin had struck him, 

“The evidence for the prosecution is thus, 
on the whole, slightly stronger, and the 
story, as regards probability, is far more 
likely. 

“Under the circumstances, I see no reason 
to disbelieve the prosecution oase. The 
appeal is dismissed and the finding and 
sentence affirmed. The appellant must be 
called upon to surrender and undergo the 
remainder of his sentence.” 

Babu Atulya Charn Bose, for the Peti- 
tioner. 

JUDGMENT. -In this ease the learned 
Additional District Magistrate in giving 
his judgment said that the evidence for the 
prosecution was, on the whole, slightly 
stronger and that the story, as regards 
probability, was far more likely. This is not 
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sufficient for a conviction in a criminal case 
and we think that unless he conld come 
to some more definite opinion he ought to 
have acquitted the accused. We accordingly 
set aside his order and direct that the appeal 
be re-heard. The petitioner will remain on 
the same bail pending the re-hearing of the 
appeal. 
Order set asida. 
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BOMBAY HIGH COURT. 

Criminal UONFIRMATION Case No. 2 or 

1917 (Appear No. 20 of 1917). 

February 22, 1917, 
Present:—Mr., Justice Batchelor 
and Mr Justice Shah. 
LAXMYA SHIDDAPPA—Accusep— 
APPELLANTS 
VETSUS 


EMPEROR-—Respoxpent, 

Criminal Procedure Code (Act V of 1898), s, 271—~ 
Penal Code (Act XLV of 1860), 8. 302—Murder-——Plea 
of guilty—Conviction-—Offence. 

It is not in accordance with the usual practice to 
accept a plea of guilty ina case where the natural 
SEEI would be a sentence of death, [p. 700, 
col, IA 

Emperor v. Chenia Bhika Koli, 8 Bom, L. R. 240; 
3 Cr. L. J. 337, followed. 

Section 271 of the Criminal Procedure Code, though 
it directs that a plea of guilty shall be recorded, does 
not direct that the accused shall be convicted thereon, 
but only that he may be so convicted, that is to say, 
it is left to the discretion of the presiding Judge in 
each particular case to determine whether in spite of 
the plea it is or is not desirable to enter upon the 
evidence, [p. 700, col. 1.) 


Appeal from conviction and sentence 
passed by the Additional Sessions Judge, 
Dharwar. 

Mr. H. B. Gumaste, for the Accused. 

Mr. S. S. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT. 

BATCHELOR, J.—This is a ease of some pe- 
culiarity inasmuch as the appellant has been 
convicted of murder on his own plea and has 
been sentenced to death, there being no 
evidence recorded in the Court of Session. 
The learned Judge below has explained very 
carefully and fully why he adopted the course 
of convicting the accused on his own plea, 
and it seems to me clear from the judgment 
that the learned Judge gave the matter much 
consideration and acted as he thought for 
the best in the circumstances of some nos 
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velty. Nor san it be said, at least in my 
opinion, that the learned Sessions Judge was 
definitely wrong in any point of law. Prob- 
ably if his attention bad been called to the 
practise of the Courts in such ciroumstancas, 
he would have acted otherwise. That prac- 
tice is defined by Sir Lawrence Jenkins, G. d. 
and Mr. Justice Russell in Emperor v, Chinia 
Bhika Koli (1), where it is laid down that 
“it is not in accordance with the usual practice 
to accept a plea of guilty in a case where the 
natural sequence would be a sentence of 
death ”. The learned Judge below points to 
section 271 of the Criminal Procedure Code 
and observes quite correctly that he was 
bound to record the accused’s plea of guilty. 
The section, however, though it directs that 
the plea shall be recorded, does not direct 
that the accused shall be convicted thereon, 
but only that he may be so convicted, that 
is to say, it is left to the discretion of the 
presiding Judge in each particular case to 
determine whether in spite of the plea it is 
or ‘is not desirable to enter upon the evidence. 
In the case before us the practical difficulty 
as entailed by the accused's conviction on his 
mere plea is obvious. For the question 
which we .have to determine is, assuming 
that the appellant is guilty of the murder, 
whether the sentence of death should or 
should not be enforced. Now that is a ques- 
tion which could only be answered when 
the circumstances of the crime are known to 
us, and the circumstances of this crime are 
not known to us. It may be that there are 
eises of murder where the circumstances 
would be so clear that a Bench of this Court 
would have no difficulty in confirming the 
capital sentence on the accused’s mere plaa 
of guilty. But this is not such a case. In 
the Magistrate's Court there was, we under- 
stand, some evidence led witha view to the 
inference that the accused was of unsound 
mind, and that is the plea which is the basis 
of his present appeal tous. Thera is nothing 
on our record which could enable us to say 
whether that plea is substantial or groundless. 
It is urged on behalf of the appellant that 
the crime itself was committed without any 
assignable motive, and, on the other hand, it 
is contended that there was some quirrel 
preceding the crime and that that quarrel 
led to the deceased’s murder. Itis precisely 
“upon such points as these that we desire 
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information in order to guide us to a decision 
whether the capital sentence is deserved. 
Was there a quarrel between the deceased 
and the accused prior to this offence, 
and, if so, what was its nature and by what 


interval of time did it precede the offence? - 


These are questions upon which it is mani- 
festly important to us to have an answer, They 
are, however, questions upon which on this 
record we have no answer. Therefore, in 
this particular case it seems to me that the 
learned Sessions Judge would have been better 
advised if he had taken the evidence avail- 
able and I think that must now be taken in 
order that hereafter we may be in a position 
important question 
which it is our business to decide. 

I would, therefore, reverse this conviction 
and sentence and direct, a3 was” done in 
Chinia’s case (1), that the accused be tried 
inaccordance with law notwithstanding his 
plea of guilty. 

Saan, J.—I agree. 

Conviction and sentence reversed. 


ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 974 or 1916. 
March 14, 1917. 
Present: Justice Sir Edward Knox, KT, 


BACHA LAL—Accusep—AppPLicantT +,” 
versus Sp gee 


EMPEROR—Opposite PARTY, 4 

JU. P. Municipalities “Act (I of 1900), s. L7—U. P. 
Municipalities Act (II of 1916), retrospective effect of— 
Offence under old Act—Sanction under new det, 
validity of. 

A Municipal Board has power to grant sanction 
under the provisions of the U, P. Municipalities Act, 
1916, for the prosecution of a parson in respect of 
an offence committed under the Act of 1990 inas- 
much as by section 17 of that Act a Manicipal 
Board is a corporate body with a perpetual succession 
and a common seal and has power to do all things 
necessary for its constitution and can sue and besued 
in its corporate name; and these powers have not 
been altered or limited by the Act of 1916. [p. 701, 
cols. 1 & 2.] 

Criminal revision from an order of the 
District Magistrate, Bunda, 

Mr. Peary Lal Banerji, for the Applicant. 

Mr. R. Malcomson (Assistant Govern nant 


Advocate), for the Crown, 
JUDGMENT.—Bi:hi Lal has been con. 


victed of an offence under section 103 of- 
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Local Act I of 1900 and sentenced: to pay 
a fine of Rs. 50. 

The allegation against him is that he 
encroached upon a Municipal drain. What 
Bacha Lal appearsto have done is thathe 
made an erection on the side of the old 
drain. The breadth of the side of the drain 
on top of which the erection has been 
made is fourteen inches and the length of 
frontage is 76 feet 3 inches. Bacha lal’s 
defence was that he did no new work, he 
only repaired what was there before. The 
judgment is somewhat confused. I under- 
stand from it that Bacha Lal is not respon- 
sible for the whole of the erection that has 
been made on the tep side of the drain. 
The learned District Magistrate says that 
“the view most favourable to him which 
I am on the evidence able to take is that 
the platform extended over the wall of the 
drain when he bought the property and 
that he only raised the front part of it 
some seven or eight inches over a breadth 
of about half a foot and a length of some 
76 feet.” This he did without the permis- 
sion of the Municipal Board. The action 
would undoubtedly amount to alteration of 
the drain. The offence, however, appears to 
have been a highly tethnical one and I 
cannot help feeling that the learned District 
Magistrate has taken an extreme view of 
the case. It is certainly not a case in 
which the maximum penalty prescribed by 
law should have been enforced. In addition 
to this, however, it is raised on behalf of 


; ' Bacha Lal that tbe conviction in any case 
“jg illegal as Act I of 1920 has been re- 


pealed and that the Municipal Board that 
came into existence in 1916 was not empower- 
ed to grant sanction for the prosecution of 
an offence which had been committed before 
that Board came into existence. The sanco- 
tion for prosecution was given urder the 
powers conferred by the Local Act IL of 
1916. I have carefully considered this 
plea and I hold that it is not entitled to 
weight. Section 17 of Act I of 1900 under 
which the Municipal Board was incorporat- 
ed had by virtue of section 17 of Act I of 
1900 the existence of a corporate body 
with a perpstual succession and acommon 
seal. It was empowered to do all things 
necessary for its constitution and could sune 
and be sued in its corporate name. All 
the members of the Board in existence 
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when Local Act I of 1900 was on the 
eve of expiring and Losal Act IL of 1916 
came into existence would be one and the 
same Board and have the same powers, 
unless those powers had been expressly 
limited or altered by law. No such altera- 
tion or limitation has been pointed ont to 
me. I allow the application so far that I 
reduce the fine of Rs. £0 to Rs, 5. Any 


portion of the fine paid in excess of Rs. 5 
should be refunded. 


Appeal allowed, 


BOMBAY HIGH COURT. 
CRIMINAL Rerexence No. 5 or 1917. 
March 14, 1917. 
Present:-~Mr. Justice Batchelor and 
Mr. Justice Shah, 


In re JIVRAJ DHANJI—Accussp. 

City of Bombay Municipal Act (Bom. Act IL of 1888), 
ss. 461 (o), 418—Bombay Municipal Bye-Laws, 
Ch. I, Bye-law 4, whether ultra vires—~Measure, 
honest and current, but not verified, use of —Offence— 
Commissioner, duty of. 

The fourth bye-law in Chapter UIT of the Byc-Laws 
framed by the Bombay Municipal Corporation, which 
prohibits the use of any measure which has not beon 
duly verified by comparison with the standard measure, 
is beyond the powers vested in the Municipal Cor- 
poration under section 461 of the City of Bombay 
Municipal Act, inasmuch as it purports to give the 
Municipal Corporation or the Commissioner far wider 
power than that conferred by section 418 of the Act, 
Lp. 702, col. 2.] 

Clause (0) of section 461 of the City of Bombay 
Municipal Act means no moro than that the Cor- 
poration shall have power to pass bye-laws to prevent 
the practice of fraud by the use of measures which 
are false or defective with reference to the standard 


: measures assumed to have been verified by the Com- 


missioner as directed in section 418. But neither 
under section 418 nor under section 461 has the 
Corporation the power to say that in the private 
markets of the city no measure shall be brought into 
use unless it has already been verified by the Com- 
missioner. Rather the provisions of the Act import 
that if the Commissioner has reason to suspect any 
particular measure which is courrent, his method of 
controlling it is to verify it as directed under sec- 
tion 418, and thereafter to secure that the measures 
of that denomination in use shall correspond with 
the verified measure. [p. 702, col. 2; p. 708, col. 1.] 
There is nothing in section 418 or under sec- 
tion 461, clause (o), of the City of Bombay Municipal 
Act which would justify the Municipality in prohibit- 
ing the use of an honest measure ina private market, 
merely on the plea that ifthe use of that measutc 
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were prohibited, it might be easier for the Munici- 
pality toensure thatthe measures actually in use 
should not be false or defective with reference to the 
verified and standard measures. [ p. 703, col.'1.] 

The use of an honest measure of one description 
cannot be said to facilitate the commission of fraud 
by the use of false or defective measures of a wholly 
different name and description. [p. 703, col, 1.] 


Criminal reference made by the Acting 
Third Presidency Magistrate, Bombay. 

Mr, Setalvad, for the Munisipality. 

Messrs. Inverarity and Baptista, for the 
Accused. 


JUDGMENT. 


BATCHELOR, J.—This is a reference by 
the learned Third Presidency Magistrate, 
before whom the Municipal Commissioner 
of Bombay had lodged a complaint against 
the accused to the effect that the accused 
was guilty of infringing the 4th bye-law in 
Chapter III of the Bye-Laws framed by the 
Bombay Municipal Corporation. 


The facts are not in dispute and are 
very olearly set out at the beginning of 
the learned Magistrate’s reference. There 
is, therefore, no need to recapitulate them, 
On the facts stated and admitted, the 
learned Magistrate was of opinion that the 
prosecution must fail on several points of 
law. But as these points seemed to the 
learned Magistrate to be involved in some ob- 
scurity, a reference to this Court was 
made. 

After argument on both sides i agree with 
the learned Magistrate that the prosecution 
must fail on one of the points of law to which 
the Magistrate has adverted. It is, there- 
fore, unnecessary for me to consider the 
other points raised in the reference. 

In my opinion the prosecution must fail, 
because the bye-law under which this pro- 
secution was instituted is beyond the power 
vested in the Municipal Corporation under 
section 461 of the City of Bombay Muni- 
cipal Act, We are concerned in the 
present case with a certain measure known 
as maplo. It is admitted that this measure 
is a perfectly honest measure which 
has been current in the City singe 
August 1915. Now the bye-law of which 
the infringement has been alleged against 
the accused runs as follows. I quote only 
the words which are immediately applicable 
fo the present case: “No tenant of a shop 
shall keep at such shop any measure which 
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has not been duly verified by comparison 
with the standard measure.” That bye-law, 
which affects the keepers of shops in 
private markets, purports to he enacted 
under section 461, clause (o), of the Municipal 
Act. This clause empowers the Corporation 
to make bye-laws not inconsistent with the 
Act with respect to the matter of prevent- 
ing the use in any market of false or 
defective measures. Under section 418 of the 
Act itis provided tbat the Commissioner shall 
from time to time provide such local standards 
of measure as he deems requisite for the 
purpose of verification of measures in use 
in the City and shail make arrangement 
for the safe keeping of the said standards, 
It is also dirested that the Commissioner 
shall provide from time to time proper 
means for verifying measures by comparison 
with the said standards. It is clear, as 
it seems to me, that under section 418, a duty 
is gast upon the Commissioner of recognis- 
ing the measures actually current in the 
city, and his means of ensuring that such 
measures shall be faithfully followed are 
limited to the methods set out in that 
section. The bye-law, however, purports to 
give the Municipal Corporation or the 
Commissioner far wider power than that 
conferred by section 418. For it purports 
to empower these authorities to prohibit 
the use in a private market of any measure, 
honest or dishonest, provided only that it 
is a measure which has not been verified, 
Nor can the bye-law in my opinion he 
brought within the ambit of clause (o) of 
section 461. For that clause, as I construe 
it, means no more than that the Corporation 
shall have power to pass bye-laws to pre- 
vent the practice of fraud by the ase of — 
measures which are false or defective with 
reference to the standard measures assumed 
to have been verified by the Commissioner 
as directed in section 418. But neither 
under section 418 nor under section 461 
has the Corporation any such power as 
they claim to exercise by this bye-law, 
the power, namely, to say that in the 
private markets of the city no measure 
shall be brought into use unless it has 
already been verified by the Commissioner. 
Rather the provisions of the Act import 
that if the Commissioner has reason to 
suspect any particular measure which is 
current, his method of controlling it is to. 
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verify it as directed under section 418, and 
thereafter to secure that the measures of 
that denomination in use shall correspond 
with the verified measure. I can find nothing 
in section 418 or in section 461, clause 
(o), which would justify the} Municipality 
in probibiting the use of an honest measure 
in a private market merely on the plea 
_ that if the use of that measure were probibit- 
ed, it might be easier for the Municipality 
to ensure that the measures actually in 
use should not be false or defective with 
reference to the verified and standard 
measures. The use of an honest measure 
of one description cannot be said to facilitate 
the commission “of fraud by the use of false 
or defective measures of a wholly different 
name and description. 

On this ground I agree with the learned 
Magistrate that the bye-law of which the 
infringementis alleged against this accused 
is invalid under the Municipal Act, in so 
far as it prohibits the keeping, for use in 
a private market, of a measure which has 
been in use in the city out of which no 
standard has been kept by the Commissioner 
as required by section 415. Therefore, the 
prosecution must on this ground fail, 

Under section 433 of the Criminal Pro- 
cedure Code it is open to us to direct by 
whom the costs of this reference should be 
paid. But having regard to all the ciroum- 
stances we make no order as to costs, 


SAH, J.—I am of the same opinion. 
Reference answered in the affirmative. 





PUNJAB CHIEF COURT. 
Criminal APPEAL No. 977 or 1916, 
April 23, 1917, 

Present:—Mr. Justice Scott-Smith and 
Mr, Justice Broadway. 

PIRTHI AND orugers—Oonvicts — 
APPELLANTS 
Versus 
EMPEROR——PROSECUTOR-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 288- 
Evidence transferred to Sessions record, value of-—Con- 
viction—Confession, retracted—Corroboration. 

Evidence brought on to the Sessions record, under 
section 288 of the Criminal Procedure Oode, must be 
treated as substantive evidence and there is nothing 
illegal in basing a conviction on such evidence, but it 
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would not be safe to do so without any other evi- 
dence to support it, and no responsible tribunal 
would permit the conviction of a person upon such 
evidence if it stood by itself. [p. 706, col. 1.] 

Such evidence cannot be accepted as proper 
corroboration of a confession made toa Magistrate 
and subsequently retracted. [p. 705, col. 1.] 


Appeal from the order of the Sessions 
Judge, Hissar, dated the 21st October 1916, 
convicting the appellants under section 302, 
Indian Penal Code. 

Mr. Sham Lal, for the Appellants. 

Mr. Herbert (Assistant Legal Remem. 
brancer), for the Respondent, 


JUDGMENT.— Shib Lal, 
Narain Singh and Jhunni, Jaés of Mauza 
Dhamaka, have been convicted of the 
murder of one Pem Singh on the 
night between the 2nd-3rd June 19 6 and 
under section 302, Indian Penal Code, have 
been sentenced to transportation for life. 
They have appealed and we have heard Mr. 
Sham Lal on their behalf, while Mr.{Her- 


Pirthi, Dalu, 


bert has addressed us on behalf of the 
Crown. 
Pem Singh was a young man of 


about 22 or 23 years of age and bie home 
was in Mauza Vaina, Aligarh District, 
but he had been living for some time at 
Mauza Vaina Atoli or Atori in the Gurgaon 
District with his sister. This sister died 
some three years ago but Pem Singh conti- 
nued to live in that village cultivating land 
there. According to the statement of his 
father, Jhanda, P. W. No. 1, he had returned 
to Mauza Vaina some three months before his 
death and is said to have left his home about 
the lOth Jeth last, corresponding to 22nd 
May 1916, taking Rs. 102 with him with 
the intention of purchasing  bullocks, 
Jhanda, P. W. No. 1, after his son had been 
absent a week or so, began to make en- 
quiries about him but without any result, 
and he reported the disappearance of his 
son on the 19th June 1915 at Police Station 
Toppal, Aligarh District. On the 22nd 
June 1916 he made a further report at 
Police Station Palwal, and in his latter re- 
port he mentioned the fact that his gon 
had had an intrigue with a daughter of 
one Rai Singh of Atori who might be 
able to give some clue as to his where- 
abouts. He then came to hear that a 
man had been caught by the villagers of 
Mauza Dhamaka as a thief and had been 
beaten to death. As the girl with whom 


whe 
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Pem Singh was said to have had a liaison 
was married in Mauza Dhamaka, Jhanda 
not unnaturally thought that there might 
be some connection between his son and 
the .man rumoured to have been done to 
death in that village. He related his 
_ suspicions to the Police, who sommenced 
making inquiries and ascertained that the 
girl in question, Musammat Daryai, had 
left her home and had been caught at 
Mauza Pirthala with Pem Singh; that the 
girl had been brought back to Mauza 
Dhamaka and that two or three nights 
later a man had been seen prowling about in 
that village, caught as a thief, and beaten 
to death, his body being subsequently cremat- 
ed in order to remove all traces of him. 


Following up this clue the Police 
made inquiries in Mauza Dhamaka and 
ascertained that on the night in question 
P. W. No. 3, Bidhu, P. W. No 4, Nawashi, P. 
W. No. 5, Nathu, and P. W. No. 6, Devi Ram, 
bad been on thtkart pahra and on their 
being questioned they admitted having seen 
and caught a man prowling about at night 
and brought him back towards the abadi, 
They were met by a number of villagers, 
of whom the five appellants were the fore- 
most and who, on seeing their osapture, 
recognised him as the man who had carried 
off Musammat Daryai and proceeded to beat 
him to death, subsequently cremating his 
dead body. This information was elicited 
on the 26th June 191€, and according to 
the evidence Shib Lal and Jhunni, appel- 
lants, made certain statements and pointed 
out certain spots which resulted in the 
recovery of a dhoit from a well belonging 
to Ram Sahai (pointed out by Shib Lal) 
and a pair of shoes and a safa produced 
on the following day (27th June 1916) by 
Jhunni. 

The accused were placed before Mr. 
Rust, Committing Magistrate, on the 29th 
June 1916, who on that date record- 
ed the statement of Shib Lal (who expressed 
his desire to make one) and then that of 
Jhunni. In tbese statements Shib Lal and 
Jhunni admitted having killed Pem Singh 
and cremated his body. At the trial in 
the Court of Session the prinsipal witnesses 
have practically in a body resiled from 
their statements made to the Committing 
Magistrate, and the learned Sessions 
Judge, has, under section 288, Criminal 
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Procedure Code, brought on to the Sessions 
record the statements made by the four 
thikart pahra witnesses, by P. W. No. 2, Mu- 
sammat Daryai, and P. W. No. 7, Mohar Ram. 
The conviction of the appellants is admittedly 
based on the statements made by these 
witnesses in the Court of the Committing 
Magistrate, and it has been held that these 
stateménts taken in conjunction with the 
confessions of Shib Lal and Jhunni, although 
retracted, are sufficient to convict the appel- 
lants. : 
After an examination of the evidence 
in its entirety we see no reason for doubting 
that Pem Singh had a liaison with Musammat 
Daryai and that she had eloped with him but 
had been brought back from Mauza Pirthala. 
Musammat Daryai, while denying the line 
timacy, admits that she had left her hus- 
band’s home and, quite by chance, met Pem 
Singh outside her village, and that she had 
been followed by Narain Singh and Mohar 
Ram (P. W. No. 7) and caught at Mauza 
Pirthala, from where she was brought back. 
She admits these facts in the Sessions 
Court as wellas that Pem Singh was with 
her at Pirthala. Mohar Ram, P. W. No. 7, 
supports herstatement with regard to her 
capture at Mau:n Pirthala by him and 


‘Narain Singh in the company of a man. 


In our opinionit has been established that 


‘Musammat Daryai did elope with Pem Singh 


and was canght with him at Mauza 


Pirth ala ` 


The next point which has, we think, 
been olearly proved is that on the night 
when it is said Pem Singh was killed, 
Bidhu and his companions- did surprise 
and pursue and capture a man who was, 
on his being brought back to the village, 
done to death. Bidbu and his companions 
adhered to this statement in the Court of 
Session and wesee no reason for doubting 
them. In the Court of Session they, how- 
ever,stated thatthe thief was not recognised 
by any one and they themselves professed to 
be wholly ignorant of the names of the 
villagers who beat their capture to death. 
Before the Committing Magistrate they clearly 
stated that the five appellants on seeing 
their capture recognised him as the lover of 
Musammat Daryai and set on to him. 

Mr. Sham Lal on behalf of the 
appellants has urged that if was .illegal 
to base the conviction of his clients on the 
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evidence brought on to the record under section 
238, Criminal Procedure Code, and we were 
referred to Umar v. Empress (1), Ghan- 
wara y. Emperor (2) and Queen-Empress v. 
Jadub Das (3). We are unable to hold that 
Mr. Sham Lal’s contention is correct, for in 
our opinion the evidence: brought on to the 
Sessions record under section 288, Criminal 
Procedure Code, must be treated as substantive 
evidence and there is nothing illegal in basing 
“the conviction on suchevidence. At the same 
time we do not think that-it would be safe 
to base a conviction on such evidence with- 
out any other evidence to support it. To do 
so would, In’ our opinion, be exceedingly 
dangerous and we agree with the ruling in 
Queen-Himpress v. Nirmal Das (4), thinking 
“that it is difficult to conceive that any 
responsible tribunal should permit the convic- 
tion of a person upon such evidence, if it 
stood by itself.” [See also Queen. Empress v. 
Jeochi (5), Emperor v, Dwarka Kurmi (6) and 
Umar v. Empress (1).] Similarly we 
think that the evidence brought in under 
section 288, Criminal Procedure Code, can- 
not be accepted as proper corroboration of 
a confession made toa Magistrate and sub- 
sequently retracted. See Queen-Hmopress v. 
Jadub Das (3) and Queen-Empress v. Bharm- 
appa (7). 


Turning to the evidence in this case 
we find that against Pirthi, Dalu and 
Narain Singh, appellants, the only evidence 
is the statements brought on to the record 
under section 288, Criminal Procedure Code. 
In onur opinion it would be unsafe to convict 
them on this evidence and we, therefore, 
accept their appeals, 


The case against Shib Lal is on 
a different footing, for against him there 
is not only this evidence but also his own 
confession recorded by Mr. Rust on the 


(1) 51 P. R. 1887 Cr. 

(2) 30 Ind. Cas, 436; 15 P. W. R. 1915 Or; 16 Cr. L. 
J. 612, 

(3) 27 0, 295; 4 0. W. N. 129; 14 Ind. Dec. (N. s.) 
194 


' (2) 22 A. 445; A.W.N. (1900) 169;9 Ind. Dec. 
N 8 


be ee 111; A. W., N. (1898) 196; 9 Ind. Dec. 
N.S 


(6) 28 A, 683; A. W. N. (1906) 187;3 A.L. J. 852; 
40r. L. J. 61. 


(7)12 M. 123; 2 Weir 376; 4 Ind. Deo, (N. s.) 435, 
39 
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29th June 1916. It is true that this son- 
fession was retracted by him before Mr, 
Rust on the 13tb July 1916 as well as 
before the Sessions Judge, but it is to 
some extent corroborated by the fact that 
a dhot: said to belong to the deceased Pem 
Singh was discovered from a well which was 
pointed out by him. In these circumstances 
we see no doubt as to his guilt and 
especially as there has been no reason shown 
to us for thinking that Bidhu and his 
companions had any motive for falsely nam- 
ing him. 

With regard to the case of Jhunni, 
there isin addition to the evidence brought 
on to the record under section 288, Criminal 
Procedure Code, his own sgonfession and 
that of Shib Lal. With regard to his own 
confession if is in evidence that before he 
made his statement, some sort of promise of 
pardon was made to him. Itis not quite clear 
whether such an offer was actually made but 
we do not feel justified, in the circumstances, 
in taking his confession into consideration 
against him. Eliminating that, however, 
there still remains the confession made by 
Shib Lal. Although we would not consider 
the statements of Bidhn and his companions 
made before the Committing Magistrate as 
worthy of acceptance as complete corrobora- 
tion of Shib Lals confession as against 
Jbunni, there is in addition the ‘fact that 
Jhunni himself produced a pair of shoes 
and a pugrt which have been identified as be- 
longing to the deceased. With this additional 
corroboration we feel no doubt as to Jhunni’s 
guiltand we accordingly must uphold his con- 
viction, The evidence recorded by the Sessions 
Judge clearly shows that the attack by the 
villagers on the person caught by Bidhu and 
his companions was made after the pursuit 
bad ended and when the “ capture (who, 
we have nodoubt, was Pem Singh) was 
being brought back tothe village. In these 
circumstances there was not the slightest 
jastification or excuse for killing him and 
the offence, therefore, clearly falls under sec- 
tion 302, Indian Penal Code. 


We accordingly ascept the appeal of 
Pirthi, Dalu and Narain Singh and direct 
their release. The convictions of Shib Lal 
and Jhunni are, however, maintained and their 
appeal is dismissed. 

Appeal partly accepted, 
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CALCUTTA HIGH COURT. 
CriminaL Revision No. 158 or 1917, 
February 28, 1917. 
Present:—Mr. Justice Teunon and 
Mr, Justice Chaudhuri. 

Mrs. E, H. JOLLY-— COMPLAINANT—- 
PETITIONER 
versus 
St. JOHN WILLIAM JOLLY— 
DEFENDANT— Opposite PARTY. 

Criminal Procedure Code (Act Vof 1898), 8. 488 
(9)3—Complaint—Husband complained against living 
temporarily in Qalcutta— Jurisdiction of Calcutta 
Courts. 

Respondent who livedin Darjeeling came to 
Calcutta where he ‘resided from the 16th to 28rd 
January. While he was residing in Calcutta an 
application under section 488, Criminal Procedure 
Code, was made by his wife to the Presidency Magis- 
trate’s Court in Calcutta: 

Held, that the residence of the husband in Calcutta 
from the J6th to the 28rd January, when the appli- 
cation under section 488, Criminal Procedure Code, 
was made, was sufficient to give the Presidency 
Magistrate’s Court in Calcutta. jurisdiction, having 
regard to sub-section 9 of section 488, Oriminal Pro- 
cedure Code, 

Mr. S. Sandell, for the Petitioner. 

Babu Santosh Kumar Bose, for the. Opposite 
Party. 

JUDGMENT.—In this case the petitioner 
“before us applied to the Chief Presidency 
Magistrate under the provisions of the section 
488 of the Code of Criminal Procedure. 
The application was against one St. John 
William Jolly who, it appears, is her hus- 
band. They have not been living together 
and the lady applies for maintenance. At 
the hearing of the case a preliminary 
objection was tuken on the ground of 
jurisdiction. It is stated that the husband 
has lived in Darjeeling from the year 
1913, and that he is still a resident of 
Darjeeling. But in his own affidavit the 
opposite party, the husband, admits that he 
was in fact in Calcutta on business from the 
29th November till the 9th of January. The 
petitioner’s first application bears date the 9th 
January. The husband says that he left Cal- 
cutta for Darjeeling on that day, and though 
it is clear that the petition was written on 
the 9th it is not clear that it was actually 
presented to the Magistrate before the 10th 
January But the husband further admits 
that he had returned to Calcutta on the 
"16th January and has been in Calcutta 
since or at least throughout the continuance 
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of the proceedings. Now, on the 23rd 
January when the husband was admittedly 
in Calcutta, the petitioner put ina fresh 
application to the Presidency Magistrate 
requesting that that petition and her origi- 
nal petition of the 9th should be treated 
as parts of one and the same petition and 
that action should be taken on her appli- 
cation as on and from ‘the 23rd January. 
Obviously the evidence of the husband in 
Calcutta from the 16th to the 23rd January, - 
when that application was made, is sufficient 
to give the Court jurisdiction having regard 
to sub-section (9) of section 488, Oriminal 
Procedure Code. 

We, therefore, make the Rule absolute, 
set aside the order complained of and direct 
that the case be remitted to the Presidency 
Magistrate before whom it was to be heard 
and decided by him on the merits. 

We desire to add that we trust that after 
the delay that has already been allowed 
to occur, the learned Presidency Magistrate 
on the return of the case to him will proceed 
to dispose of it with all expedition. 

Rule made absolute. 


ALLAHABAD HIGH COURT. 
Criminat Revision No. 781 or 1916. 
December 6, 1916. 
Present:—~Justice Sir George Knox, Kr. 
PARBHU LAL-—APPLICANT 
VETSUS 
Musammat JANKI—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 258— 
Discharge, effect of District Magistrate, power of, to 
hold or direct further inquiry. 

Where an accused is discharged by a Magistrate 
under section 254 of the Oriminal Procedure Code, 
the District Magistrate has jurisdiction to holda 
further inquiry himself or to direct a further inguiry 
by a Subordinate Magistrate. [p. 707, col, 2.] 

Queen-Empress v, Chotu, 9 A. 52; A. W. N. (1886) 
281; 5 Ind. Dec. (xN. s.) 465, relied upon, 


Criminal revision against the order of 
the District Magistrate, Aligarh, dated the 
12th September 1916, 

Messrs. A. H. O, Hamilton and O. R. 
Alston, for the Applicant. 


Mr. 
Party. 


Bhagwati Shanker, for the Opposite 
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JUDGMENT.—One Musammat Janki had 
made over custody of certain valuables to 
& man named Parbhu Lal. This much is 
admitted by Parbhu Lal, although he says 
that he had not that amount of the valuables 
which Musammat Janki says she made over 
to him. Musammat Janki in the first instance 
went to Babu Sohan Lal and apparently 
instituted a criminal complaint in his Court 
against Parbhu Lal. The record of that 
case is not before me; but an. order has 
been produced in the case which simply 
says that with reference to certain Police 
papers Janki’s complaint is ordered to‘ be 
filed. Sha then went to the Court of Babu 
Sham Lal, a Magistrate of the second class, 
a few days after. There is a certified copy 
ofan order passed in the case, which is to 
the effect that the complainant has failed 
to produce any evidence, that onher own 
admission she deposited ornaments with the 
acoused and the accused lost them in a 
theft at his house. Her case seems to be 
one for Civil Courts as no breach of trust 
seems to be intended. The complaint is dis- 
missed under section 203, Criminal Procedure 
Code. For the third time Musammat Janki 
went to the Court of Babu Soban Lal, 
Magistrate of the first class, Whether it was 
the same Sohan Lal who dealt with the 
case in the first instance does not appear. 
He too dismissed the complaint under 
section 203, Criminal Procedure Code. He 
says that “two witnesses have been produced 
only to show that the complainant placed her 
valuables in the custody of her master Parbhu 
Lal. Whether or not they were returned 
to the custody of himself is not known, even 
if these doubtful witnesses were fully believed . 
Besides the Police who had already fully in- 
quired intothe matter certainly did not find 
that Parbhu Lal’s house was not robbed. It 
seems true that the complainant’s property 
was taken away by the thieves and she now 
wants it back from her master. I do not think 
a case of criminal misappropriation is made 
out. The complaint seems groundless and 
is dismissed under section 203, Criminal 
Procedure Code. The complainant might go 
to Civil Court.’ As to the complaint which 
she preferred to the 
of Aligarh after Sohan Lal had dismissed 
her complaint, it would appear that she 
out of Court tried to interview the District 
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Magistrate and followed up her attempt by a 
complaint instituted before him. The 
Magistrate in an order dated 12th Septem- 
ber 1916 sets aside the Sub-Divisional 
Magistrate’s order dismissing the complaint 
and directs that a warrant under section 
420, Indian Penal Code, with reasonable 
bail be issued against Parbhu Lal. It is 
from this order of 12th September that 
the present application has been made, 
and it is contended that the learned Dis- 
trict Magistrate has not shown in his 
order any legal ground which would justify 
further inquiry and that in face of the 
circumstances under which the complaints 
on the same facts had been dismissed, he 
did not exercise a proper discretion in 
the matter. I have always felt consider- 
able difficulty in dealing with applications 
of this kind. I know that different High 
Courts take different views onthe question 
but there is the Full Bench decision of this 
Court in Queen-Hmpress v. Ohotu (1), in which 
it was held that when a Magistrate had 
discharged an accused person under section 
253, Criminal Prosedure Code, the District 
Magistrate had jurisdiction to hold further 
inquiry himself or direct further inquiry 
by a Subordinate Magistrate. So far as I 
know this decision has not been departed 
from in this Court. The Full Bench whick 
arrived at that decision was a Full Bench 
of the whole Court, and the Judges who 
pronounced the decision were Judges of 
great experience, especially in criminal 
matters. I understand that this position 
is not contested by the learned Counsel who 
appears for Parbhu Lal, If a Magistrate 
has jurisdiction to hold further inquiry in 
such a case, I do not think that his 
discretion should be interfered with except 
on very strong grounds. I cannot say that 
I find in this case that the Magistrate 
who dealt with the case went at all fully 
into the matter, and the impression left 
upon my mind is that whether Musammat 
Janki’s complaint is true or false, on that 
point I pronounce no decision whatever, sha 
has not had a full opportunity ot proving 
her case in the Courts below. The first 
Court which dealt with it evidently looked 


(1) 9 AL 52; 


A. W. N. (1886) 281; 5 Ind. Deg, 
(N a.) 465, ° 
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into the matter through Poliee spectacles, 
he order passed by the second Court, 
namely; Babu Sham IMal,is also a very 
summary order. It undoubtedly was the 
case that the complainant had failed to 
adduce any evidence before him, At the 
same time I do not think it was a case 
which he should have deslt with under 
section 203, Criminal Procedure Code. There 
was no doubt that ornaments belonging to 
Musammat Janki had been deposited with 
Parbbu Lal; but the facts stated in her 
complaint were facts on which a summons 
should, in my opinion, have been ordered, 
The third order, namely, that passed by 
Babu Soban Lal on the 5th of September 
1916, bears internal evidence of carelessness 
and want of proper apprehension of the 
case. He too seems to have been led 
away by the Police report; and all that 
he says is that he does not think that 
a case of criminal misappropriation has been 
made out, and that the complaint seems 
groundless. He evidently wished to throw 
off the responsibility on tu a QOivil Court. 
Under these circumstances I am prepared 
to uphold the District Magistrate’s order 
which was within his jurisdiction. But 
the Court to which the case goes for trial 
should warn Musammat Janki in most clear 
terms of the danger of instituting a false 
ease. Provided that is done and she incurs 
the risk, I think she is entitled toa full 
trial of the case which she puts against 
Parbhn Lal. Parbhu Lal was never sum- 
moned and as far as the record shows has 
not been in any way inconvenienced by the 
previous attempts of Musammat Janki to 
get her case heard. He can recompense 
himself if the case after proper trial is 
found to be a false one. The application 
is dismissed. 


Application dismissed. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 

CRIMINAL Report No. 164 or 1916. 
December 15, 1916. 
Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 
EMPEROR —APPLICANT 
VETSUE 


PARIO wd. BACHAL—OPPONENT. 

Criminal Procedure Code (Act V of 1898), s. 439— 
Revision—Enhancement of sentence—High Court, 
tnterference by. 

The enhancement of a sentence by the High Court, 
under section 439 of the Criminal Procedure Code, is 
a serious proceeding. The High Court should not 
ordinarily interfere where a substantial sentence has 
been passed by the Trying Court and will be always 
slow to interfere, unless the sentence passed ie 
manifestly inadequate, 


Criminal report by the District Magis- 
trate, Karachi, against the order of the second 
class Magistrate, Manjhand. 

Mr. E. Raymond (Publie Prosecutor for 
Sind), for the Crown. 


JUDGMENT.—The accused has been 
sentenced to three months‘ rigorous impri- 
sonment for theft. 

The District Magistrate reports the case to 
us with a recommendation that the sentence 
be enhanced to six months. 

Enhancement of a sentence isa serious 
proceeding. This Court does not ordinari- 
ly interfere when su%stantial sentencé has 
been passed by the Trying Court and is 
always slow to interfere, unless the sentence 
passed is manifestly inadequate. 

The alteration recommended by the Dis- 
trict Magistrate is altogether too trivial 
to justify an appeal to our revisional juris- 
diction. It is not desirable that Dis- 
trict Magistrates should rely upon this Court 
to obtain appropriate punishments on the 
conviction of offenders. They should 
rather see that the case is properly re- 
presented before the Trying Magistrate. 

We -decline to interfere in this case 
and direct the record and proceedings to be 
returned, 


Interference declined. 
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MADRAS HIGH COURT. 
URIMINAL Reviston Oase No. 807 or 1916 
(Criminar Revision Perition No. 657 
or 1916). 
AND 
URIMINAL Revision Case No. 821 or 1916 
(Taxen up No, 42 or 1916.) 
February 14, 1917. 
Present: Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 
In Or. R. ©. No, 897, 
In re RATNA MUDALI AND ANOTHER — 
PETITIONERS. 
In Cr. R. O. No. 821. 


Inre RATNA MUDALI—PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 54, 
scope of—Cognisable cases—~Police, power of, to arrest 
when warrant already issued by Magistrate, 

Section 54 of the Criminal Procedure Code does not 
prevent any Police Officer from arresting a person 
where a warrant for his arrest has already been 
issued by a Magistrate, and the exercise of the power 
is not restricted only tothe officer to whom the 
warrant is directed. [p. 709, col. 2.] 

Charu Chandra Majumdar, In the matter of, 37 Ind. 
Cas. 57; 200. W.N. 1283: 440. 76; 18 Cr. L. 
J. 73 and Queen-Hmpress v, Dalip, 18 A. 246; 
A. W. N. (1896) 48; 8 Ind. Deo. (xN. s.) 
871: Queen-Empress v. Kalian, 19 M. 310; 6 M. 
L. T. 178; 1 Weir 206; 6 Ind. Dec. (x. s.) 922, dis- 
tinguished. 

Per Napier, J—The object of the Code is to give the 
widest powers to the Police in cognisable cases 
and the only limitation is the necessary requirement 
ef reasonability and credibility ofthe information to 
prevent the misuse of the powers. [p. 709, col. 2.] 


Petition, under sections 435 and 433 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of the 
Sessions Court, Chingleput, in Criminal 
Appeal No. 80 of 1916, preferred against 
the judgment of the Court of the Joint 
Magistrate of Chingleput, in Calendar Case 
No. 115 of 1916. 

The Hon’ble Mr. T. Rangachariar, for the 
Petitioner. 

The Public Prosecutor, for the Crown. 

ORDER. 

Ayuse, J—The only point argued is 
that the arrest was illegal. It is in evidence 
that a warrant had been issued for the 
arrest of Velan and Kuppan ona charge 
of acognisable offence, that the constables 
knew of this, and had been directed by 
their Sub-Inspeetor to be on the look- 
out for them, and arrest them if found. 
In such circumstances, I haye no hesitg- 
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tion whatever in deciding that they were 
justified, under section 54 of the Code of 
Criminal Procedure, in making the arrest. 
Of the cases quoted by Mr. Rangachariar, 
Inthe matter of Charu Chandra Majumdar 
(1) is clearly distinguishable on the ground 
that no warrant had been issued. The 
other cases, Abdul Qafur v, Queen- Empress 
(2), Queen-Empress v. Dalip (8) and Queen- 
Empress v. Kalian (4), appear to me to have 
no bearing on the applicability of section 
54 of the Code of Criminal Procedure. 

There is no reason for interfering with 
the convictions; but I regard the im- 
position of a fine on the Ist accused as 
unnecessary and would remit that portion 
of the sentence. 

The fine, if paid, should be refunded. 


Napier, J.—This point is to my mind not 


arguable. <A clear distinction is made in the 
Criminal Procedure Code between oog- 
nisable and non-cognisable cases. Section 


54 empowers any Police Officer to arrest 
without an order from a Magistrate and 
without a warrant any person who has 
been concerned in & cognisable offense 
or against whom a resonable com- 
plaint has been made or credible informa- 
tion received or a reasonable suspicion 
exists of his having been so concerned. The 
object of the Code is to give the widest 
powers to the Police in cognisable cases 
and the only limitation is the necessary 
requirement of reasonability and credibility 
to prevent.the misuse of the powers, The 
Legislature could have confined the power 
to officers in charge of a Police station, 
as is done in section 55, where matters 
are dealt with whish are not offences, 
but has not thought fit to do so. The 
suggestion that a Police Officer who sus- 
pects a man of having committed a cog- 
nisable offence may arrest but that he may 
not arrest when a warrant has been issued, 
has nothing in the language of the section to 
support it and would enable a man wanted by 
the Police ona charge of murder, for instance, 


(1) 37 Ind. Cas. 57; 20 C. W; N. 1233; 44 0. 76; 18 
Cr. L. J. 73. 

(2) 23 0. 896; 12 Ind. Dee. (x. a) 595, 

(31 18 A. 246; A. W. N. (1896) 48; 8 Ind, Dec 
(N.s } 871. . 

(4) 19 M. 210; [6 M. L. J. 173; 1 Weir 206; 6 Tym 
Dec. (N, 8.) 922, i i 
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to defy every Police Officer except the one 
who held the warrant. The case reported 
as In the matter of Oharu Ohandra Majumdar 
(1) is one, whera the accused was wanted 
by the Police in Bombay and he was arrested 
in Bengal at their request, and there is no 
evidence that a warrant had been issued. 
There is, in my opinion, nothing in the 
learned Judge’s observations which supports 
the argument addressed to us. I agree with 
the order of my learned brother. 


INDIAN 


Petition partly allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
CORIMINAL Revision No. 11 or 1917. 
February 9, 1917. 

Present: —Pandit Kanhaiya Lal, A. J. C. 
AKBARA—ParisoneR—APPLIOANT 
versus 
EMPEROR Prosecuror— 
fOrrosire Parry. 

Criminal Procedure Code (Act V of 1898), s. 110— 
Evidence as to suspicion, value of — Hx-convict, position 
ef—Locus penitentie. 

Where 2 person bound over to be of good behaviour, 
under section 110, Criminal Procedure Oode, was, 
shortly after his release, handed up again under the 
same section, and the evidence against him consisted 
of the suggestion that he had been suspected of 
having been concerned in two or three thefts: 

Held, that in the absence of any tangible evidence 
to show that he had since his release been leading 
a life of crime and in view of the short period which 
he had had toreform himself, he could not be bound 
over again. 

Criminal revision against the order of the 
Sessions Judge, Lucknow, dated the 1&th 
December 1916, confirming that of the 
Magistrate, lst Class, Unao, dated the 5th 
December 1916. 

The Government Pleader, for the Crown. 

JUDGMENT.—Akbara has been bound 
over to be of good behaviour for three years 
under section 110 of the Criminal Pro- 
cedure Code. On the 15th March 1913 he 
waa bound over fora period of three years 
under the same section, He was released 


in December 1915, In October 1916 the 


OASHS. 


(1917 
EMPEROR V, MIRAN BAKHSH, 


Police handed him up again, saying that 
he was continuing his oid habits but beyond 


the suggestion that he was suspect- 
ed of having been concerned in two 
or three thefts, a suspicion for which 
he was hardly responsible, considering 


that an ex-convict is always suspected under 
such o«ircumstances, there id no tangible 
evidence to show that he has been since 
his release leading a life of crime. He 
says that he has been living by labour and 
that his brother is cultivating 5 bighas of land. 
He has had,” moreover, hardly any locus 
penttentize or opportunity to reform himself, 
In Junab Ali v. Emperor (1) and Emperor v. 
Sheik Abdul (2) it was held that a convict 
should be given sufficient opportunity to 
reform himself before he is handed up again 
on the very charge for which he has suffered 
his term of imprisonment. The anxiety of 
the Police and possibly of some of the 
villagers that he should be sent back to safe 
custody cannot be allowed to form a pro- 
vision for imprisonment for a definite term 
into one for imprisonment for a largely 
extended period, unless there is anything 
more definite than the general allegations on 
which he was convicted before to show that 
even after his release, he has reverted to 
his previous ways. Vague evidence of 
suspicion cannot in such a case take the 
place of general evidence of bad repute and 
bad livelihood since the date of his release. 

I allow the application accordingly and set 
aside the order passed by the Court below, 
and direct that he be released from custody. 


Revision accepted. 
(1) 31 0. 783; 80. W. N. 909; 1 Gr. L. J. 801, 
(2) 33 Ind. Cas. 825; 20 C. W.N.725; 17 Or. L. J. 
185; 43 0. 1128. 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 577 or 1916. 

4 March 14, 1917.. 
Present:—Mr. Shah Din, Chief Judge, and 
Mr. Justice LeRossignol. 
EMPEROR—Prossecouror—-APPELLANT 
VErsus 
MIRAN BAKHSH AND anotser— Accusep— 


RESPONDENTS. 
Penal Code (Act XLV of 1860), s. 8381—Voluntarily 
causing grievous hurt to ewtort confession-—Evidence, 
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Where the deceased, who was suspected of having 
taken part ing theft and was in Police custody, was 
beaten by the accused- Police Officers and the beat- 
ing resulted in his death: . 

Held, that the accused were guilty of an offence 
under section 331 of the Penal Code, [p. 714, col. 2.] 


Appeal from the order of the Sessions 
Judge, Gurdaspur, dated the 2lst March 
1916, acquitting the. respondents. 

The Government Advocate, for the Appel- 
lant, 

Mr. Haq Nawaz, for the Hon’ble Mr. 
Muhammad Shafi, K. B., for Miran Bakhsh 
Respondent. 


JUDGMENT.—On the 21st of October 
1915 ‘one Budhu, a sweeper of Mauza 
Sandhwan, reported to the Police that six 
days earlier ornaments and clothes had 
been stolen from his house and that he 
suspected Mula and Jawand Singh of Mauza 
Sedoke, a village four miles distant from 
Mauza Sandhwan, of the theft. Natha 
Singh constable was sent to Mauza Sandhwan 
and on the 24th of October 1915 he 
effected a seareh of the houses of Mula 
and Jawand Singh at Mauza Sedoke but 
discovered no trace of the stolen property. 
At the time of this search Jawand Singh was 
absent from the village: consequently Natha 
Singh left instructions with the lembard ir of 
Sedoke that Jawand Singh, as soon as he came 
to hand, was to be brought on to Sandhwan. 
On the 25th of Ostober 1915 Abdallah 
constable relieved Natha Singh of the investi- 
gation and Natha Singh left Sandh wan on the 
morning of the 29th. Miran Bakhsh head 
constable arrived also on the 23th in the 
morning atSandhwan and immediately assum- 
ed charge of the investigation of the case of 
Budho’s burglary. That evening Mula 
suspect stated that the stolen property 
would be found with -one Bassa of Chiman 
Khadi and accordingly on the next day 
took the Police to Chiman Khadi, but a 
search of Bassa’s house brought to light 
none of the stolen property. Mula 
thereupon is said to have been roughly 
handled and finally Bassa restored some 
of the stolen property. 

The Police then returned to Sandhiwan 
on the 30th of October and on the 31st 
October 1915 in the morning Jiwan Singh, 
lambardar of Sedoki, brought in Jawand 
Singh to the deort of Sant Singh who is 
the largest proprietor in Sandhwan yillage. 
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At that time though a portion of the stolen 
property had been recovered from Bassa, a 
considerable portion still remained unrecover- 
ed which the Police had been given to under- 
stand was with Jawand Singh. The inves- 
tigation continued during the day of the 
October 1915 and at sundown 
Jawand Singh was removed from the deorz 
where he had stayed during the day and 
was placed in a kothri, approached through 
the deori, for the night. Over him were 
placed as guards two constables, Abdullah 
and Ahmad Din. During the night Jawand 


‘Singh disappeared, and it is the case for the 


prosecution „that he was done to death by 
Miran Bakhsh head constable and Ahmad 


- Din and Abdullah constables and that his 


body was thrown by them into the canal 
which flows at quite a short distance from the 
village. 


One of the constables, viz, Abdallah, 
on the Sth of November 1915, made a 
statement to the Circle Inspector, a state- 
ment which he repeated the next day to 
the Superintendent of Police, and being 
tendered a pardon by the District Magis- 
trate was accepted as anapprover. There. 
after head constable Miran Bakhsh and 
Ahmad Din constable were committed to 
the Sessions on the charge of murdering 
Jawand Singh on the night of the 3lst of 
Ostober 1915, but the trial resulted in 
their acquittal. The case has come to this 
Court on appeal against their acquittal 
preferred by the Ləsal Government. Sub- 
sequently to this acquittal on the charge of ' 
murder respondent Miran Bakhsh was again 
tried on a charge of voluntarily sausing 
hurt to Jawand Singh and Mula in order 
ts compel restoration of stolen property. 
The acts covered by this charge are alleged 
to have oceurred, so far as Jawand Singh 
is concerned, on the morning of the 31s: 
of Ostober 1915 immediately after hig 
arrival in the deore of Sant Singh ab 
Sandhwan, and sofar as Mula is concern- 
ed on the 30th of October 1915; but that 
trial too has resulted in the acquittal of 
Miran Bakhsh, and the Local Government 
has preferred an appeal against that acquittal 
also. 

The appeal in the murder trial is, 
of course, the mors important and the learned 
Government Adyasate states that if the 
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acquittal in the murder trial is reversed 
he is instructed not to press the Govern- 
ment appeal against, the acquittal in the 
section 580 trial. 

The evidence produced by the pro- 
secution in the case under section 302 falls 
into the following classes:— 

1. The evidence that Jawand Singh was 
beaten by Abdullah approver under the 
orders of Miran Bakhsh, head constable, as 
soon as he reached the deort at Sandhwan 
' and expressed his inability to disgorge hig 
share of the stolen property, 

2, The evidence of Abdullah the 
former to the effect that on the evening of 
the 3lst of October, Miran Bakhsh, head 
constable, between 9 P. M. and midnight 
in a state of intoxication pounded Jawand 
Singh with hia knees, that Jawand Singh 
died at about 3 o’clock the next morning and 
that the approver and the two accused re- 
moved the body to the canal and there cansed 
it to sink by weighing down the chadar which 
was wrapped round it with elods of earth. 

3. The evidence of Abdullah chaukidar 
and Kanga and Waryama sweepers who 
during the night of the 3lst of October sat 
and watched in the inner deori of the haveld 
where the Police had put up, and saw the 
head constable enter the room and heard the 
groans of Jawand Singh. 

4, The evidence of Sant Singh and Bhag- 
wan Singh, etc., who depose that on the early 
morning of the Ist of November on enquiry 
from the head constable they were told by 
him that Jawand Singh was still in the 
koihri which was then locked and that on the 
following day, t.e., 2nd of November they 
found, on opening the kothri with the key 
which was in possession of Ahmad Din, that 
Jawand Singh was not inside the kothrz, 

5. The statements of persons who prova 
that on the 10th of November the body of 
a man was found in a terminal lake of the 
canal at Harike, which is some 12 miles away 
from Sandhwan, that the body was photo- 
graphed and buried and again after exhuma.- 
tion was identified as the body of Jawand 
Singh. 

Finally there is the medical evidence 
which shows that the death of Jawand Singh 
was not due to drowning, that the post mortem 
revealed fractures of the 7th and 8th ribs on 
the right side in the mammary line and of 
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the 2nd, 3rd, 4th and 6th ribs on the left 
side in the parasternal line. 

The body was identified on the 14th 
November by Musammat Bhagan, the mother 
of Jawand Singh, by Siwan Singb, lambardar 
of his village, and also by Abdullah, the 
chaukidar of Sandhwan. The photograph 
which was taken of the body. and also a pair 
of drawers which had been removed from 
the body by the sweeper at Kasur were 
identified by these witnesses. Although the 
learned Sessions Judge in so many words 
does not say that he found that this body 
was the body of Jawand Singh, he does not 
anywhere suggest that he disbelieves this 
evidence, and we understand him to have 
proceeded on the theory that the body re- 
covered was indeed Jawand Singh’s body, 
Before us it has not been contended on behalf 
of the respondents that the recovered body 
was not Jawand Singh’s, and we have no 
hesitation in holding that it was Jawand 
Singh’s corpse. So much then is clear, vrz., 
that Jawand Singh was in the hands of the 
Police on the evening of the 3lst of October 
1915, that he was not seen alive subsequent- 
ly in village Sandhwan or anywhere else; 
and the question for decision is whether he 
came by his death in a manner unknown to 
the respondents, for such was their plea 
before the learned Sessions Judge, or as is 
alleged by the prosecution, at:the hands of 
the Police. The story told by Miran Bakhsh 
is that he was aroused between 3 and 4 
o'clock in the morning of the lst of November 
by Abdullah whom with Ahmad Din he had, 
the evening before, left in charge of Jawand 
Singh in the kothri and was then informed 
by Abdullah that Jawand Singh had dis- 
appeared, If this, however, were a truthful 
story, we should expest to find that he raised 
an alarm and that he caused a search to be 
made for-the fugitive in the interior of the 
havelt, for it is admitted that the only means 
of exit from the haveld lay through the deori 
in which Miran Bakhsh, Sakhawat Ali, Mula, 
Bassa and Abdullah chaukidar were sleep- 
ing. Nothing, however, of this kind seems 
to have been done. The village was not 
aroused. and the Jat witnesses depose that 
when they inquired about Jawand Singh 
next morning, they were told by the head 
constable that-he was still in the kothri. On 
the morning of the ist of Noyember the head 
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constable sent off Mula and Bassa to Kishen 
Kot in order that a remand might be 
obtained, and it is a remarkable fact that 
he sent no information] to Kishenkot by 
the hand of the constable, who took Bassa 


` and Maula, of the fact that Jawand Singh 


had escaped. It is true that Miran Bakhsh 
wrote up a diary dated the lst of November 
‘in which a mention of the flight of Jawand 
Singh is made, but we have no assurance 
whatever that the entry referred to was 
really made at the time~—3 or $A. M. on 
the Ist of November—at which it purports 
to have been written, for though the thana 
` ig only some 6 kos away, that report reached 
the thana only on the 4th November. On 
the showing of Miran Bakhsh himself he 
appears to have taken little or no action on 
the Ist of November beyond sending Abdul- 
lah away ostensibly in search of the fugitive. 
It is trne that he says he despatched 
Sakhawat Ali also onthe same errand, but 
Sakhawat Ali contradicts him on this point 
and states that he did nothing at all on that 
day. It was only on the evening of the 2nd 
of November that Miran Bakhsh proceeded 
to Kishenkot and there informed Lahori 
Mal Sub-Inspector of the flight of Jawand 
Singh, and itis a somewhat suspicious cir- 
cumstance that in his report to Labori Mal he 
suggested that Jawand Singh might have som- 
mitted suicide. In viewofthefact that Jawand 
Singh was merely suspected of complicity 
in an act of house-breaking, the suggestion 
that he might have committed suicide appears 
to indicate that the head constable knew that 
Jawand Singh was no longer alive. 


On receipt of the head :constable’s 
report the Sub Inspector Lahori Mal proceed- 
ed to Sandhwan and reached there to find 
that the Jat proprietors had gone off to make 
a report of their suspicions to the thana. 
The Sub-Inspector, however, found the 
village full of rumour that Jawand Singh 
had been made away with by the Police, and 
he at once proceeded to record statements 
among which the most important was that 
of Waryama, one of the sweepers who hid 
been watching inside the deort on the night 
of the 3lst of October, 

Waryama’s statement was  corrobo- 
rated by those of Ranga, Kharaiti, Mehr 
Din, Bodhiand Sant Singh on this point. 
They all agreed buat they had heard the 
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groans proceeding from the hut in which 
Jawand Singh was confined on the night of 
the 3lst. 


The learned Sessions Judge has come 
to the conclusion that the story told by 
Abdullah approver is unreliable, also that 
the other witnesses who have been produced 
to corroborate the approver’s statement are 
equally untrustworthy. We have been eare- 
fully conducted through the evidence by both 
the learned Government Advosate and the 
learned Counsel who appeared for Miran 
Bakhsh, and we find ourselves forced to the 
sohslusion that the attitude of the learned 
Sessions Judge towards this mass of evidence 
cannot be supported. We find that his 
criticisms are in part quite srroneous, because 
he has compared portions of the approver's 
statement instead of comparing the state- 
ments made by him on different ocsasions 


as a whole. Other criticisms we must 
hold to bə puerila because they deal 
with sush minor incidents as would 


not affect the credibility of the main 
story. Generally speaking we hold that 
the attitude of the learned Sessions Judge 
was excessively hypercritical. We see no 
reason to doubt that whatever ill-usage was 
suffered by Jawand Singh was inflicted upon 
him with the full knowledge of Miran Bakhsh, 
head constable. Indeed, as Miran Bakhsh 
was conducting the enquiry in the burglary 
case and was the chief person interested in 
its successful solution, we have no doubt 
that the order to extort information from 
Jawand Singh came originally from him. 
In faob it is perfectly clear that as soon as 
Jawand Singh arrived the head constable 
had him well beaten by Abdullah in the 
deort. We are, however, unhesitatingly pre- 
pared to go farther than this; and we hold 
that the evidence of Waryama and Ranga 
sweepers to the effect that at about 9 o’clock 
at night they saw Miran Bakhsh proseed to 
the kothrt in which Jawand Singh was 
confined, that immediately after they heard 
sounds of pain proceeding from the kothri 
and that Miran Bakhsh head constable left 
the kvthri after a considerable stay there, is 
quite true in all its main details. Much 
argument has been used before us to show 
that tha Police had no need of calling thase 
two sweepers to keep watch during the 
night. Aboye all it was suggested that, had 
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they intended to inflict torture on Jawand 
Singh, they would have carefully avoided 
calling witnesses who might subsequently 
give evidence against them. This argument 
is fallacious, for we are quite satisfied that 
it was never the intention of the accused to 
kill Jawand Singh and that they had no 
apprehension that the comparatively petty 
torture they originally intended to inflict 
would ever come to the ears of the authorities. 
Just as in the early morning Jawand Singh 
had been publicly beaten without any 
attempt to conceal the fact, similarly the 
torture inflicted upon him in the kothri, if 
it had had no fatal result, would have passed 
without attracting any particular attention. 


The learned Sessions Judge appears 
to accept the fact that Jawand Singh was 
killed by the Police, but he comes to the 
conclusion that the whole offence could have 
been perpetrated by the approver without 
the consent and apparently without the 
knowledge of the head constable. We have, 
however, given above reasons for holding 
that Miran Bakhsh was the prime mover 
in the affair and thongh he might have 
screened his subordinate had the result been 
less serious, wedo not believe that had he 
been innocent he would have displayed the 
inaction which he did exhibit, when, acoord- 
ing to him,the flight of Jawand Singh was 
reported to him. It has baen suggested 
that this charge against Miran Bakhsh is 
due solely to the enmity of the Jats of 
Sandhwan, but after all Jawand Singh was 
not a man of their village and they were not 
interested in him personally. Further if they 
were determined to get the Police into 
trouble, it has not been explained why they 
were not satisfied with implicating Ahmad 
Din and Abdullah approver, the two men 
who admittedly were in charge of Jawand 
Singh and spent the night with him inside 
“the kothri, and why they determined to im- 
plicate “also the head constable Miran 
Bakhsh. Moreover, had Miran Bakhsh been 
innocent, is it credible that the Superintend- 
ent of Police would have sacrificed him and 
tendered a pardon to Abdullah approver who 
according to the finding of the learned Ses- 
sions Judge was the protagonist among the 
offen lors? 

In addition to the evidence already 
mentioned, there is also the evidence of Mula 
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aud Bassa who were detained on the night 
of the 3lst of October in the deori which led 
to the kothri in which Jawand Singh was 
confined. It is possible that their averment 
is correct and that they were, too much under 
the influence of the accused to make an earlier 
disclosure than they did; no more than a 
passing reference is necessary to them, for 
the learned Counsel for the Crown has stated 
that he does not wish to attach any value to 
their evidence. With the exception of 
Sakhawat Ali constable, who also was 
under orders of Miran Bakhsh at Sandhwan 
all the witnesses produced by the prosecu- 
tion support the prosecution story. Sakha- 
wat Ali supports Miran Bakhsh’s story, 
but on his own showing his knowledge of 
the events of that night is practically zl, 
for he admits that after a bibulous even- 
ing he fell into a drunken sleep and was 
awakened only early the next morning. 
The accused called no evidence in their 
defence before the Sessions Court and we 
are satisfied that the story told by the ap- 
prover is true in its main lines and that the 
accused respondents must be held guilty of 
causing the death of Jawanda. 


it remains for consideration of what 
offence they should be convicted. The 
prime offender was Miran Bakhsh, head 
constable, whilst Ahmad Din ‘acted under 
his order, and though he abetted the offence 
of his superior officer, nevertheless played 
a minor part and with his own hands in- 
flicted a minor degree of hurt upon Jawanda, 
It must ulso be borne in mind that the 
Polize on the night of the offence 
had been indulging in liquor. This is clear 
not only from the statement of Sakhawat 
Ali but also from that of the approver, 
and ib is extremely probable that had Miran 
Bakhsh not been under liquor, his assault upon 
Jawanda would not have been of so savage 
a nature and the results would not have 
been fatal. We are quite convinced that 
it was never originally the intention of the 
head constable and his co-adjutors to cause the 
death of Jawanda and bearing in mind the 
provisions of section 86 of the Code wa 
do not think it right to find him guilty 
of a more serious offence than that of volun- 
tarily eiusing grievous hurt in order to 
extort an admission. The abetment of that 
offence is brought home to Ahmad < Din, 
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We, therefore, reverse the acquittal of the 
respondents and convict them respectively of 
the offence and of the -abetment of the 
offence described in section 331 of the Indian 
Penal Code. Miran Bakhsh is sentenced 
to ten years’ rigorous imprisonment includ- 
ing three months’ solitary confinement under 
section 331, Indian Penal Code, and Ahmad 
Din to five years’ rigorous imprisonment 
including three months’ solitary confine- 
ment under sections 831, 109, Indian Penal 
Code. 


Appeal allowed. 


MADRAS HIGH COURT. 
Letrers Parent Appear No. 217 or 1916. 
December 19, 1916. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Seshagiri Aiyar. 
MUTHUSWAMI NADAN AND ANOTHER— 
APPELLANTS 


VETEUS 


KALINGA MOOPAN—Rxrsronpent, 

Criminal Procedure Code (Act V of 1898), ss. 147, 
148, 687—‘Local enquiry,’ meaning of- Evidence, 
recording of, by Magistrate deputed to make enquiry, 
legality of Order on report and evidence—Jurisdiction 
— Waiver of objections, effect of-—High Court—Revi- 
sion, grounds for—Government of India Act (5 & 6 
Geo. V, Ch. 611), s. 107—Letters Patent, s. 15. 

Per Curiam.-—-The High Court does not interfere, 
under section 15 of the Charter Act, with orders 
passed by a Magistrate under section 147 of the 
Criminal Procedure Code, unless such orders were 
passed without jurisdiction. [p. 715, col 2.] 

The words ‘local enquiry’ in section 148, Oriminal 
Procedure Code, are not synonymous with mere 
local inspection, and a person deputed to make an 
enquiry under the section is competent to examine 
witnesses. [p. 717, col. 1; p. 716, col. 1.] 

Per Ayling, J.—Whatever may be the scope of the 
enquiry contemplated by section 148, the Magis- 
trate delegating the enquiry toa Subordinate Magis- 
trate is not absolved, on receipt of the latter’s 
report from the duty imposed on him by section 
145 (4) of receiving any evidence produced before 
him by the parties and taking any further evidence 
he may find necessary. [p. 716, col. 1.] 

Where a first class Magistrate acts on the evi- 
dence recorded by the Magistrate who was deputed 
to make the enquiry without objection by the 
parties and bases his order thereon, the order is not 
one passed without jurisdiction and the High Court 
cannot interfere with it in revision. [p, 716, col. 2.] 

Arumuga Govindan vi Venkatasutbier, 31 M. 82; 3 
M. L, T. 108; 17 M. L. J, 585; 6 Cr, L. J. 384, 
dissented from. 
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Quære.— Whether such an order would amount to 
a defect of jurisdiction where the first class Magis- 
trate refuses to take evidence tendered before him? 


Per Seshagiri Aiyar, J—Where a first class Magis- 
trate acts upon evidence taken by a Subordinate 
Magistrate the former must be deemed to have acted 
without jurisdiction, but the defectis cured by section 
537 where the parties do not object to the procedure 
and are not prejudiced thereby. [p. 717, col. 2.] 

Appeal under clause 15 of the Letters 
Patent, against the judgment of the Hon'ble 
Mr. Justice Spenser in Criminal Reference 
Case No. 109 of 1916, reported as 36 
Ind. Cas. 158, preferred ‘against the order 
of the Court of the Snub Divisional 


, Magistrate of Trichinopoly in Miscellaneous 


Case No. 42 of 1914. 
“Mr. 8S. V. Srinivasa Gopalachariar, for the 
Appellants. 
The Public Prosecutor, for the Government. 
Mr. K. S. Ganesa Atyar, for Counter- 
Petitioner, 


JUDGMENT. 

AYLING, J.— This is a Letters Patent 
appeal against the decision of the Hon’ble 
Mr. Justice Spencer, passed on a petition 
presented under section 15 of the Letters 
Patent, Charter Act (section 107 of the 
Government of India Act), for the setting 
aside of an order of the Snub-Divisional 
Magistrate of Trichinopo'y under section 147 
of the Criminal Procedure Code. The 
learned Judge held that the Sub Divisional 
Magistrate’s order was not without jurisdic- 
tion and declined to interfere. 

As observed in Kamal Kutty v. Udayavarma 
Raja (1), it has never been customary to 
interfere in cases of this sort under section 15 
of the Charter Act, unless the Magistrate’s 
order was passed without jurisdiction: and: 
we have merely to consider whether that was 
the case in the order before us. 

The gohief ground of attack is that the 
Magistrate recorded no evidence himself: but 
forwarded the records to a Subordinate 
Magistrate under section 148 of the Criminal 
Procedure Code for trial, enquiry and 
report after taking evidence, and based his 
order on the said report and the oral evidence 
recorded by the Sub- Magistrate. 

Appellants’ first contention is that the 
term "local enquiry” in section 148 of the 


(1) 17 Ind. Oas. 65; 36 M. 276; 12 M. L, T. 439; 23 
M. L. J. 499; 13 Or. L. J. 753; (1912) M, W, N. 1164, 
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Criminal Procedure Code means merely 
“local inspection” and that the order direct- 
ing the Sub-Magistrate to record oral 
evidence on the spot is ultra vires. The 
word inquiry” frequently occurs in the 
Criminal Procedure Code; but nowhere, so 
far as I know, with this very limited 
meaning. The main authority for appellants’ 
contention is that evidence might legally 
be recorded by a Sub-Magistrate with the 
assent of parties, and that they might even 
agree to be bound by the result of the inquiry 
thus held To what extent Prinsep, J.’s, 
view was shared by the learned Judge in 
Arumuga Govindan v. Venkatasubbier (2) is 
not clear: but as at present advised, I am 
not prepared to assent to the proposition 
that the local enquiry authorised by section 
148 is only a local inspection, or that the 
Sub-Magistrate’s report in this case was not 
admissible in evidence. 

. What seems to be clear is, that whatever 
the scope of the said inquiry, the receipt 
of the Sub-Magistrate’s report does not 
absolve the Sub Divisional Magistrate from 
the duty, imposed on him by section 145 (4), 
of receiving any evidence produced before 
him by the parties, and taking any further 
evidence he may find necessary. This, if 
I understand it right, is the true meaning 
of the pronouncement in Bukunt Kumar, 
In the matter of (3), as well asin Criminal 
Revision Case No. 243 of 1892 of this 
Court reported as Hanumanthappa v. 
Hussain Saib (4) and in Kolha Koer v. 
Muneswar Tewart (5). In the present case 
there is nothing to indicate thatthe parties 
were desirous of adducing any further 
evidence before the Sab- Divisional Magistrate, 
though he gave a hearing to both sides 
after receipt of the S .b-Magistrate’s report. 
In fact so far as appears, both parties 
were quite content to abide by the result 
of the Sub- Magistrate’s inquiry: and the Sub- 
Divisional Magistrate even notes at the end 
of paragraph 4 of his order that before 
him they advanced no arguments against the 
Sub-Magistrate’s finding. The present 


(2) 31 M. 82; 3 M.L. T4108, 17 M, L. J. 535; 6 Cr. 
L. J. 384. 4 

(8) 3 0. L. R. 134, I 

(4) 2 Weir 118. 

(5) 34°C. 840; 6 Cr. L. J. 452. 
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objection seems to me a pure afterthought 
put into the head of the unsuccessful party. 

` Whether in ‘case the Snub-Divisional 
Magistrate had declined to take evidence ten- 
dered before him, this would have amounted 
to a defect of jurisdiction is a matter we 
need not decide. The learned Judges in 
Kotha Koser v, Muneswar Tewari (5) held 
that it would, or that it was at any rate 
a matter justifying interference. 

That, in the absence of such refusal, 
the order in the present case should be 
treated as one without jurisdiction, I see 
no reason to hold: and in so far as the 
decision of the learned Judge in Arumuga 
Govindan v. Venkatasubbier (2) seems to 
lay down such a proposition, I must most 
respectfully dissent from it. 

The second point is that the Magistrate’s 
order contains no finding that the right 
of way in question was exercised within 
three months before the inquiry. This, as 
pointed out by Spencer, J., was never 
raised in the Magistrate’s Court: and [I 
think we should decline to make it a grourd 
of interference now. 

I would dismiss the appeal with costs 
of the Publie Prosecutor. ; 
SESHAGIRI ÅIYAR, J.—I agree. In this 
case there was a complaint to the Police 
by the respondents that their right of way 
was obstructed by the appellants. The 
Sub-Divisional Magistrate came to the 
conclusion that there was a dispute likely 
to cause a breach of the peace, and directed 
the parties to pnt in their statements. 
Then he went to the locality and after 
inspecting the disputed pathway directed 
the Sub- Magistrate to make a local enquiry, 
to record evidence and to report to him 
under section 148 of the Code of Criminal 
Procedure. Witnesses were summoned by 
the parties for examination before the Sub- 
Divisional Magistrate. It was apparently 
agreed by both parties that these witnesses 
might be examined by the Sub- Magistrate, 
Ib is clear that no objection was taken to 
the examination of witnesses by the Sub- 
Magistrate. The latter examined seven witnes- 
fes fcr the petitioners, four for the counter- 
retitioner and a Court witness, and sent 
‘in his report. The report was read in 
evidence before tle Sub Divirional Magis- 
trate and argumerits were addressed ry the 
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Pleaders on both sides. Finally, the Sub- 
Divisional Magistrate came to the conclusion 
that there was a pathway which had been 
obstructed by the appellants, and directed 
that the appellants should not disturb the 
respondent in the enjoyment of that path 
until a decision was come to thereon by 
the Civil Court. Against this order, a 
petition was presented to this Court and 
was heard by Mr. Justice Spencer. The 
learned Judge came to the convlusion that 
there was no irregularity in the conduct 
of the proceedings by the Sub- Divisional 
Magistrate and dismissed the petition. This 
Letters Patent appeal is against the order 
of the learned Judge. 


. Mr. Srinivasa Gopalachariar contended 
that it was not competent to the Sab- 
Divisional Magistrate to delegate the 


examination of his witnesses to his subordi- 
nates. It is true that section 148 of the 
Code of Criminal Procedure only authorises 
the Sub-Divisional Magistrate to depute his 
subordinate to makea local enquiry. What 
exactly is connoted by theterm “Iccalenquiry” 
has not been Jaid down in any decided case. 

“Local inspection” may perhaps imply that 
no witnesses are to be examined at the spot. 
But the expression "local enquiry” is not 
necessarily inconsistent with the idea that 
witnesses are to be examined in connection 
with: the enquiry. The term “enquiry” 
itself i is defined by section 4, clause (k), which 
says: it includes every enquiry other than 
a trial conducted by a Magistrate or Court.” 
As at present advised, I am not satisfied that 
& person making a WA enquiry is not com- 
petent to examine witnesses. 


The further question is, supposing it was 
competent to the Sub-Magistrate to examine 
the witnesses, whether the evidence taken 
by him can be used by the Sub-Divisional 
Magistrate for passing his order. Clause 2 
of section 148 says that the report of the 
officer so deputed may be read as evidence 
in the case. It does not say that the 
evidence taken at the enquiry shall be part 
of the record in the case, and can be relied 
upon for bis order by the Sub-Divisional 
Magistrate. It is, therefore, doubtful whe- 
ther the procedure adopted by the Sub- 
Divisional Magistrate in basing his conclu- 
sion upon the evidence laken by the Sub- 
Magistrate is regular. The learned Advocate 
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relied upon the desision of Mr. Justice 
Wallis (as he then was) in Arumuga 


Govindan v. Venkatasubbier (2), for the posi- 
tion that where a first class Magistrate acts 
upon evidence taken by a Sab- Magistrate, 
the former must be deemed to have acted 
without jurisdiction. Iam inclined to take 
the same view. I have already held in 
Annie Besant v. Emperor (6) that where there 
is no legal evidence upon which a conclu. 
sion can be based, the Magistrate must be 
deemed to have acted without jurisdiction. 
But there is nothing in the record before us 
to suggest that the Sub-Divisional Magistrate 
refused fo hear any evidence which was 
tendered before him. Apparently in the 
case disposed of by Mr. Justice Wallis, the 
Magistrate refused to hear the evidence 
which he was asked to receive, The reference 
at the end of the judgment to cross-examina- 
tion on the depositions given before the Sub- 
Magistrate does not show that objection was 
not taken to the procedure by the party 
affected by it. I think that this defect or 
irregularity in the procedure is cured by 
section 537 of the Code of Criminal Proce. 
dure. As pointed out by Mr. Justice Subra- 
mania Aiyar in Kader Batcha v. Kader Batcha 
Rowthan (7), a mere technical irregularity 
should not be allowed to affect the proceed- 
ings unless the party has been prejudiced 
thereby. In this case, the parties were 
apparently willing that the Sub-Magistrate 
should examine the witnesses. They took no 
objection to the procedure before the 
Sub-Divisional Magistrate, examined the 
witnesses before him and were content 
to have his decision upon the materials 
placed before the Sub-Magistrate. It is 
clear to my mind that there has been no 
prejudice to the appellants by the procedure 
adopted by the Sub-Divisional Magistrate. 
The learned Judge Mr. Justice Spencer was 
asked to exercise his powers of revision under 
the Government of India Act, section 107, 
and he came to the conclusion that there was 
no irregularity. In the Letters Fatent 
appeal, we should not interfere with that 
order unless we are satisfied that the party 
has been prejudiced by the order of the 
Sub-Magistrate. 


(6) 37 Ind. Cas. 607; (1916) 2 M, W. N. 497; 4 L, 
W. 625; 32 M. Tu J. 151; 39 M. 1164; 18 Or. L. J. 239. 
(7) 29 M. 237; 4 Or. L. J, 58, 
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On the second point as to whether the 
enquiry started at the instance of the respond- 
ent was within three months of the last 
exercise of the right of way, Iam clear that 
we should not allow this objection to be 
argued in this Court, because if it had been 
raised before the Sub-Divisional Magistrate, 
the respondent would have been in a position 
to say that when he filed the petition, more 
than three months had not elapsed from the 
date of his exercising the right of way. 

For these reasons, I am of opinion that the 
order of the learned Judge is right and that 
this appeal should be dismissed. 

dppeal dismissed. 


CALCUTTA HIGH COURT. 
CriminaL Reviston No. 555 or 1917. 
June 8, 1917. 

Present--Mr, Justice Teunon and 
Justice Sir Shamsul Huda, Kr. 
HAZARI KHAN AND orHess—ist Party— 
PETITIONERS 
versus 


NAFER CHANDRA PAL CHOWDHURY 


` AND OTHSRS—2ND Party—Opposits PARTY, 

Criminal Procedure Code (Act V of 1898), s. 145, 
proceedings wnder—-Symbolical- possession of subject» 
matter delivered to party some time before proceedings 
~—Evidence of actual possession on date of proceedings, 
whether can be discarded. 

Where symbolical possession of a holding was 
delivered to a party on the 2nd June 1915 and 
proceedings under section 145, Criminal Procedure 
Code, in respect of the same holding were instituted 
in November 1916: 

Held, that it wasincumbent on the Magistrate to 
gointo the question of actual possession between 
those two dates and consider the evidence tendered 
by the parties on that question before he could 
properly pass a final order under section 145, Criminal 
Procedure Code and that it was notcompetent to him 
to wholly discard and leave out of consideration 
the evidence of actual possession on the date on 
which the proceedings were instituted. [p. 719, col. 1.] 


Rule against the order of the District 
Magistrate, Nadia. 

FACTS of the case appear from the judg- 
ment. 

Babu Gurudas Sinha, for the Petitioners. 
The final order made by the Magistrate is 
clearly unsustainable. The delivery of pos- 
session was taken through the Civil Court 
eby the opposite party on 22nd June 1915. 
The Magistrate has taken into consideration 
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only the symbolical possession given to 
Nafar Chandra Pal of the 2nd party on 
22nd June 1915. But we set up an indepen- 
dent title, and the present proceedings were 
started in November of 1916. The Magis- 
trate has obviously erred in not trying the 
question of actual possession between June 
1915 and November 1916. Before passing 
his final order, the Magistrate ought to have 
considered the evidence of actual possession 
tendered by both parties. The petitioners 
have been seriously prejudiced by the Magis- 
trate not going into the question of actual 
possession. A Magistrate has to base his 
order upon actual possession and not upon 
symbolical possession, ; 


Babu Manmatha Nath Mukerjee for Bab 
Amarendra Nath Bose (with him Babu Mon- 
motho Nath Pal), forthe Opposite Party.— 
The Criminal Court is bound to maintain the 
recent delivery of possession by the Civil 
Court, unless it is proved that the decree 
under which delivery of possession” took 
place was obtained by frand. The remedy 
of the other party lies in the Civil Court, see 
Krista Alhadint Dasi v. Radha Syam Panday 
(1). Some of the members of the first 
party were aware ofthe attachment after 
judgment and the delivery of possession and 
also some of them objected to the sale of 
the holding before the Munsif. So the 
Ist party petitioners cannot `be heard to 
raise objection to the Magistrate’s order 
now. 

Babu Gurudas Sinha replied. 


JUDGMENT.—This isa Rule calling upon 


` the District Magistrate of Nadia and the 


second party to proceedings under section 145 
of the Code of Criminal Prosedure to show 
cause why the final order that: was made 
under that section should not be set aside 
on certain grounds. It appears that the 
members of the second party obtained a 
money decree against one Naba Khan 
and three others, his sons, and that in exe- 
cution of that decree certain holdings alleged 
to be the property of Nabai Khan were put 
up for sale and purchased by the second 
party. One of the holdings so put 
up for sale is described as the: kunjimari kkal 
and four connected jalkars witha rental of 
Rs. 3 and it appears that in pursuance of the 


(1) 70, W. N. 118. 
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sale, delivery of possession was taken 
through the Civil Court on the 22nd. June 
1915. The case for the first party was 
that this khal and its connected jalkars did 
not in fact belong to Nabai Khan personally 
but were the property of practically the 
whole body of villagers, Nabai Khan and 
Sabdul Khan being entered in the zemindar’s 
sherista as representative tenants. Their 
case then was that the possession given in 
July 15th to the zemindar of the second 
party in no way affected their rights and 
did notin fact affect their possession, which 
continued as before from June 1915 upto 
November 1916 when these proceedings 
were instituted... 

From the judgment delivered by the Try- 
ing Magistrate itis quite olear that he did 
not appreciate the case set up by the Ist 
party, and in making his order he has pro- 
ceeded solely upon the symbolical possession 
given to Nafar Chandra Pal, the leading 
member of the 2nd party, on the 22nd 
June 1915. But the possession thus given 
is obviously of little value as against parties 
who set up an independent title, and even 
as against Nabai Khan and his descendants 
the value of the decree and of the delivery of 
possession asa piece of evidence must vary 
inversely with the time that has elapsed 
since the date of the decree and the delivery 
of possession thereunder. As we have said, 
that delivery of possession was in June 1915 
and the present proceedings were instituted 
in November 1916. It was obviously incum- 
bent on the Magistrate to gc into the ques- 
tion of actual possession between those mie- 
cellaneous dates and consider the evidence ten- 
dered by the parties on that question before he 
conld properly pass a final order under sec- 
tion 145, Criminal Procedure Code. There 
san be no question that the petitioners have 
been seriously prejudiced by the way in 
which the trial has been held and by the 
way in which the Trying Magistrate has 
wholly discarded and left ont of consideration 
the evidence of actual possession on the date 
on which the proseedings were instituted. 


That being so, we set aside the order 
complained of and we direct that the proceed- 
ings be re-heard from the point at which the 
taking of evidence was completed in the 
Court of the Trying Magistrate. But having 
regard to the period of time that has elapsed, 
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it will be open to either party to adduce 
further evidence as to possession and also, 
if they are so advised, evidence going to 
show under sub-section (5) of section 145, 
Criminal Procedure Code, that no dispute 
likely to lead toa breach of the peace now 
exists. 


Order set aside. 


PUNJAB CHIEF COURT. 
CRIMINAL Petition No. 11 or 1917, 
March 19, 1917, 
Present:—Mr, Justice Broadway. 
ALIQULLAH—~—Acousep—Perririoner 
VETEUS 
EHEMPEROR—Proszcotor— 
RESPONDENT, 

Criminal Procedure Code (Act Y of 1898), s. 526— 
Transfer of case, grounds for—Reasonable apprehension, 
Where an accused person has a reasonable 
apprehension that he will not be fairly treated by 
the Magistrate his case should be transferred, but 


the apprehension must be a real and reasonable one, 
[p. 721, col. 1.] 

The sole question to be considered is whether the 
facts disclosed in the application for transfer give 
rise to a reasonable inference that the Magistrate 
who is seised of the case may bo wittingly or wn- 
pinsy prejudiced against the accused. [p. 721, col. 
1. 


Juggan v. Emperor, 22 Ind. Cas. 996; 26 A. 239; 
15 Or, L. J. 212; 12 A. L, J. 399, relied upon. 


Petition, under section 526 of the Criminal 
Procedure Code, for transfer of the oase, 
Uttam Chand v. Aliqullah, from the Court of 
the Honorary Magistrate, Ist Class, Partabpur, 
to some competent Court at Lyallpur. 

Kunwar Dalip Singh, for the Petitioner. 


Bakhshi Tek Chand, for the Respond- 
ent, 

JUDGMENT.—This is an application 
under section 526, Criminal Procedure 


Code, for transfer of a case under section 
498, Indian Penal Code, pending in the 
Courtof Sardar Bahadur Partab Singh, Honor- 
ary Magistrate at Jaranwala in the Dis- 
trict of Lyallpur. The petitioner is in the 
Veterinary Department and the complainant 
in the case is a Sub-Assistant Surgeon. 
The complaint is that the petitioner with 
the assistance of some other persons abducted 
the wife of the complainant on the 16th of 
November 1916. The complaint was filed 
on the evening of the 17th November 1916 
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in the Court of Sardar Bahadur Partab 
Singh, Honorary Magistrate, who at once 
issued warrants resulting ultimately in the 
recovery of the woman. On the 6th Decem- 
ber 1916 an application was filed on behalt 
of the petitioner in the Court of the District 
Magistrate asking for transfer of the case 
on grounds -which are identical with those 
now advanced before me in this Court. The 
learned District Magistrate called for a 
report, which was furnished by the learned 
Magistrate on the 10th December 1916, 
in which he denied the allegations made, 
On the 19th December 1916 the learned 
District Magistrate rejected the application. 
The case came up before the Magis- 
trate on the 16th January when 13 witnesses 
were examined and the case postponed for 
the summoning of some five or six remain- 
ing witnesses. On the 18th January 1917 
the petitioner filed this application and I 
have heard Mr. Dalip Singh on his behalf 
and Mr. Tek Chand on behalf of complain. 
ant, Mr. Dalip Singh referred me to 
Dupeyron v. Driver (1), Kali Charan Ghose 
`y. Emperor (2), Machal v. Matru (3), Jit 
Singh v. Emperor (4) and Kadir Bakhsh v. 
Sundar Lal (5) and urged that the point for 
consideration in the applications for transfer 
was not whether the Magistrate was or was 
not a fit and competent Magistrate, but 
whether there*was a reasonable apprehension 
in the mind of the accused person that 
justice would not ba impartially meted out 
to him. The standard of reasonableness, he 
urged, was not to be an abstract one, but wag 
to be guaged according to the incidents and 
surroundings of each particular case, He 
argued that inthis particular case the facts 
set forth in the affidavit were suffisient to 
cause, in the mind of the petitioner, a reason- 
able apprehension that Sardar Bahadur 
Partab Singh would not deal with him fairly 
and impartially. These facts briefly are 
that— 
1. The Magistrate received the complaint 
at a late hour in the evening of the 17th 


G 23 O. 495; 12 Ind. Dec. (N. s3.) 322. 
2) 33 C. 1183 3 C. L. J. 637; 100. W. N, 793} 3 
Cr. L. J. £77. 

(3) 22 Ind, Cas. 930; 15 Cr, L.J. 193; 10 N. L. R, 


15. 

(4) 19 Ind. Cas. 718; 4 P. W. R, 1913 Cr; 14 Cr. L, 
J. 233; 154P. L. R. 1913. 

5) 27 Inl. Cas, $37; L P. W. R. 1915 Cr; 13 Cr. L, 
J. 213; 127 P. L. B. 1915. 
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November 3916 and issued warrants forth- 
with, 

2. He acted wrongly in recording the 
statement of one of the other persons 
accused in this case. 

3. The case was one between Hindus 
and Mubammadans. 

4, The Tahsildar of Jaranwala is a friend 
of the complainant and would be likely to 
use his influence with the Honorary Magis- 
trate against the petitioner. 


The learned Magistrate has explain- 
ed that the complainant came to him when 
he was stillat work in the evening and 
lodged the complaint; that he thereupon 
recorded his statement and proceeded to take 
action which was obviously justified, inasmuch 
as it resulted in the recovery of the com- 
plainant’s wife; that Mangal Sain, the co- 
accused above mentioned, waa desirous of 
making: his statement and he accordingly 
recorded it, after which he was remanded 
to custody inasmuch as nobody was prepared 
to stand surety for him, It was also urged 
before me that the complainant in his 
capacity as a medical man has treated the 
family of the Magistrate. This fact is 
admitted by the Honorary Magistrate who 
pointed out that precisely the same way the 
petitioner, in his capacity as a Veterinary 
Assistant, has been attending on the Magis- 
trate’s cattle. Mr. Tek Chand on behalf 
of complainant greatly emphasised this latter 
fact and has denied that the case is one 
between Hindus and Muhammadans. He 
pointed out that although the complainant 
was a Hindu and the petitioner a Muham- 
madan, arranged with the petitioner were 
six Hindus and one Sikh, and he urged that 
no ground had been made out for transfer. 
After giving my careful consideration to all 
the facts of this case, it seems to me thatthe 
petitioner has thought fit to assume the want 
of impartiality on the part of the Magistrate 
without any reasonable ground. The com- 
plainant apparently on the evaning of the 
16th Novamber dissovered that his wife 
was missing. It must hava taken him a 
little tims to ascertain that she had eloped 
or been abdusted, and the namas of those 
persons who had assisted her in running 
away. I can ses nothing extraordinary or 
suspicious in his having gone to the Hoaorary 
Moigistrate ab Partapa ron tha evening of 
the 17th, after he had sucseaded in giving 
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such information as he degmed necassary, 
‘and in instituting the case in the Court of 
this- Magistrate. The complainant has filed 
an affidavit which goes to show that there 
was no other Magistrate available in the 
neighbourhood, and the necessity for prompt 
action is apparent. Assuming that the 
Tahsildar of Jaranwala was available, the 
fact that he was on friendly terms with the 
complainant would be a valid reason for the 
complainant not instituting proceedings in 
his Court. The fact that the statement of 
Mangal Sain was recorded by the Magistrate 
is altogether insufficient, fo my mind, to 
create any serious apprehension in the mind 
of the petitioner. Nor dol think that any 
such apprehension is justified by the fact 
that the complainant happens to be a friend 
of the Tahsildar. A man in the position 
of this Honorary Magistrate should, I think, 
be assumed to be above being influenced by 
a Tahsildar Magistrate. With regard to 
the allegation that the question involved is 
one between Hindus and Muhammadans, it 
seems to me that this is unduly straining 
the situation. The fact that he has more 
confidence in a European Magistrate cannot, 
T think, be taken judicial notice of and in 
this particnlar case it should be borne in 
mind that one of the accused persons only 
is a Muhammadan. Mr. Dalip Singh 
stated that the other co-acoused were quite 
willing that the case should be transferred. 
It may be they are willing, but it seems 
to me signifizant that none of them have 
supported the action of the petitioner by 
filing any application for transfer. I am 


in complete accord with the rulings cited ` 


by Mr. Dalip Singh and consider that 
when an accused person has a reasonable 
apprehension that he will not be fairly 
treated, his case should be transferred, but 
at the same time I am strongly of opinion 
that that‘ apprehension must be a real and 
reasonable one. As pointed ont in Juggan v, 
Emperor (6), the sole question to be con- 
sidered is whether the facts disclosed inan 
application for transfer give rise to a reason- 
able inference that the Magistrate who is 
seised of the case may be wittingly or un- 
wittingly prejudiced against the accused. 


(6) 22 Ind, Cas. 996; 36 A. 239; 15 Cr: L. J. 212; 12 
A. L. J, 399. 
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Nothing that was put forward ‘in the appli, 
cation or the affilavit bafore me or tha 
has been urged at the Bar leads me to think 
that such an inference arises in this case. 

It is also significant that after the 
application for transfer had been rejected 
by the District Magistrate, no steps - were 
taken by the present petitioner to prosecute 
Lis wishes for the transfer till after the bulk 
of the evidence for prosecution had been 
recorded. Mr. Dalip Singh urged that, as 
a matter of fact, his client had asked the 
Court beforethe commencement of the case 
for an adjournment in order to enable 
him to move this Court. Referanca to the 
record shows that no such application was 
made. Taking all the circumstances into 
consideration, L am of opinion that no case 
for transfer has been made out and I accord- 
ingly reject this application and return the 
records to the Magistrate for disposal of the 
63236, 

Application rejected. 


PATNA HIGH COURT. 
CRIMINAL Appeat No. 56 or 1917. 
April 23, 1917, 

Present: —Sir Edward Chamier, Kt., Chief 
Justice, and Mr. Justice Ros. 
RAGHO LAYA AND oTHERS— 
APPELLANTS 
VETSUS 


EMPEROR—Respeonpent. 

Criminal Procedure Code (Act V of 1898), s. 164 (3) 
——Confession, how tu be made—Magistrate, duty of, when 
recording confession. 

Under section 164 (3) of the Criminal Procedure 
Code, no Magistrate should record any confession 
unless upon questioning the person making it ho 
has reason to believe that if is made voluntarily. 
What is meant by the Code is that the Magistrate 
should ask the accused some such quostion as “why 
are you confessing? Aro you sorry for your crime or is 
it that some one has told you that you will gain 
something by a confossion’” and should refuso to 
proceed with the recording of the confession until 
he has had a satisfactory answer to his question. [p. 
724, cols. 1 & 2.] 

Criminal revision from an order of the 
Assistant Sessions Judge, Manbhum. 
JUDGMENT. 


Roz, J.—The appellants in this oase 
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have been convicted on a charge of dacoity 
and sentenced to five years’ rigorous im- 
_prisonment in cases in which there were 
no previous convietions and to six years 
in the case of previously convicted accused. 
The dacoity tock place on the night of 
the 9th of April 1916 in the house of 
one Hari Fado Ghose of Bhalahit. That 
there was a dacoity cannot be disputed. 
The sole point for consideration is whethér 
it has been proved by evidence that the 
‘appellants before us were among the da- 
coits. The investigation. was taken up by 
Sub-Inspector Shujan Kumar Bhattacharji 
on the lith of April and no clue appears 
to have been obtained till the 30th of 
April. On that day the Sub-Inspector 
walking with the chaukidar saw an old 
conyict named Dinu Mallik returning to 
his bouse at 7 AM. with a bundle of raw 
lac on his shoulder. As soon as he saw 
„the offcer Dinu threw down ‘the bundle 
‘and ran way. - The officer searched’ his 
houre and fonnd nothing in it which could 
be connected with the dacoity under investi- 
gation but nevertheless arrested Dinu 
Mallik and on a statement ‘made by him, 
caused searches to be made in the houses 
of Jitu Manjhi,and Lagwa Manjhiof Jamtara, 
Pahalan Goala of Aladi, Lakhiram Goala, 
Gobinda Rai and Bano Bagdi - of Dangri; 
and himself made searches in the ‘houses 
of Paran Goala and Ragho Laya of Jaspur. 
The only result of these searches was that 
a gathi was found in the house of Ragho 
Laya dnd that Hari Pado and his brother 
and another relative have identified that 
gathi as part of the proceeds of the dacoity. 
On the 2nd or 3rd of May Gobinda 
made a statement in consequence of which 
the house of Manu Mallik of Palatpur was 
searched. Nothing was discovered, but Manu 
was arrested on the 6th or 7th of May 
and made a statement to the Police in 
consequence of which were found in a jungle, 
a mile and and a half from the scene of 
the dacoity, traces of a cooking fire. The 
Sub-Inspector was also allowed to say in 
his evidence that Dinu Mallik and Manu 
Mallik had, at different stages of the investi- 
gation, pointed ont to him spots at which 
they stood during the commission of the 
dacoity 20 or 30 yards from the house 
eand also a mango grove in which it was 
alleged that the dacoits collected before 
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attacking the house. Evidence. was also 
collected to show that Gobinda Rai had 
been seen sitting with Manu Mallik on 
the outskirts of Palatpur on a date to- 
the end of Chaira and that 
Gobinda was in the habit of visiting Mann 
Mallik, 

From the evidence of P. W. No. 11 it 
appears that Dinu Mallik is a cousin of Ragho 
Laya and often goes to Ragho Laya’s house 
and that in Chaitra last Paran Goala and 
Dinu Mallik together purchased at about 
besham time two handis and -two other 
earthen pots. 

In consequence of other information the 
house of Shyam ‘Singh was searched and 
in a recently made hole in the floor a silk 
dhot: and a silk sart were discovered which 
have been identified as part of the - proceeds 
of the dacoity. Dinu Malik and Manu 
Mallik also made on the 8th of May 1916 
statements to a Deputy Magistrate of the 
lst Class which have been used as confes- 
sions. In both of their confessions occur 
the names of Pahalan Goala and Lakhiram 
Goala. It had been stated by Hari Pado 
that in the progress of the dacoity two of 
the dacoits held him down and threatened 
to kill him ‘if’ he did. not. -Miscloge the 
whereabouts of his valuables, ane 

On the lth i of May, 12 suspected persóns 
were mixed up with 58 other undertria) 


prisoners and out of these 70 persons Hari 


Pado identified Pahalan and Lakhiram. 
This exhausts the evidence in the case 
and upon it Dinu Mallik, Manu Mallik, 
Pahalan Goala, Lakhiram Goala, Ragho Laya, 
Gobinda Rai, and Paran Goala have been 
convicted of dacoity and Shyam Singh of 
an offence under section 411. Even upon 
this bald statement of the fasts it is 
apparent that the case against the majoirty 
of the accused is a somewhat flimsy case, 
The accused were not represented in the 
Sessions Court and I feel bound to say 
that the learned Assistant Sessions Judge 
would have been well advised to regard 
himself as not merely a machine for re- 
cording a .conviction but as a Judicial 
Officer required to scrutinise carefully the 
evidence upon the record. Not one single 


point has been mentioned in his judgment 


which might tell in favour of the accused, 
In the first information it is. stated 
that from the yoices of the dacvits they 
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appeared to be low saste people of the 
locality, Bhutyans, Dosads or Bours. None 
of the accused belong to these classes. 
Ragho Laya has been convicted upon the 
identification of a water pot found among 
the utensils of his house. No allusion is 
made in the judgment to the fact that 
one of the assessors recorded his opinion 
that it was uncertain whether this water 
pot belonged to the accused himself or to 
Hari Pado or that in the evidence of the 
search witness P. W. No.9 it is admitted that 
when this witness went to Ragho Laya’s 
house fora sing-song in Magh last, he saw 
‘there a gathi similar to that produced as the 
gathi of Hari Pado. 


In dealing with the case against Paran, 
no allusion is made to the fact that the 
date on which the two handis were pur- 
chased by him and Dinu Mallik might 
be any date in Ohaitra, and not necessarily 
the date of the dacoity. 


In dealing with the case against Gobinda 
if is said in the judgment that Manu 
Mallik and Gobinda were frequently seen 
together in Chaitra last. It is not mention- 
ed that in the evidence of P. W. No. 16 an 
excellent reason for that association has 
been given, namely, that Gobinda when he 
goes to Mann’s village holds puja in the 
house of Mann. 


In dealing with the confessions the learned 
Assistant Sessions Judge does not mention 
the fact that the statement made by Mann 
Mallik to the Deputy Magistrate was not 
a complete confession at all, but a denial 
that he was aware of the object of the 
dacoits in going to Bhalahit and a denial 
that he took any larger part in the dacoity 
than sitting at the mora of the village 
and receiving afterwards Rs. 5 from 
Pahalan; nor is it noted that the confes- 
sion of Dinu gave no details whatsoever 
of the occurrence. His confession vonsists 
of seven lines of which four lines are 
names of accused, and the remainder runs 
baldly “committed dacoity in the house of 
a person, at Bhalahit one night about 
three weeks ago. They did not give me 
any share out of their booty; we did not 
beat any one.” No definite finding has been 
recorded that the Court is satisfied that 
these confessions were voluntarily made. 
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I propose to deal, firstly, with the case 
of Ragho Laya and to enquire whether it 
has been established that in consequence 
of Dinu Mallik’s statement to the Police 
part of the proceeds of the dacoity were 
found in Ragho Laya’s house. The assessor 
Babu Damodar Lal says it is doubtful 
whether the gatki Exhibit 10 belongs to 
Hari Pado or Ragho Laya. I think this 
is a fair opinion, bearing in mind the 
evidence given by the witness who sang 
songs in Ragho Laya’s house. It has not 
been established to my satisfaction that 
anything was discovered in consequence of 
Mallik’s statements to the 
Police. The pointing out of a patch of 
ground upon which the accused sat or the 
pointing to a mango grove as the plase 
at which the dacoits collected cannot be 
said to have led to the discovery of any- 
thing. Therefore, the whole of the state- 
ments made to the Police by Dinu Mallik 
are inadmissible in evidence for the reason 
that nothing was discovered in consequence 
thereof.. It is to be particularly noted with 
regard to Ragho Laya that he was a man 
well known to Hari Pado and if he 
was taking an active part in the dadsoity, 
I fail to see why Hari Pado should have 
failed to recognise him at the time of the 
dacoity, 


Tt is next to be considered whether the 
identification of Pahalan and Lakhiram by 
Hart Pado can be said to have arisen from 
any statement made by Dinu Mallik when 
under arrest. From the evidence of the Sub- 
Inspector it appears that the houses of 
Pahalan and Lakhiram were searched in 
consequence of those statements, and it ìs 
certain that if was on the combined gone 
fessions of Mann and Dinu that Pahalan 
and Lakhiram were among those who were 
put before Hari Pado for an honest identifi- 
cation. It is alleged in the grounds of 
appeal that Pahalan and Lakhiram were 
carefully shown to Hari Pado at the Mirza 
thana where they were kept for 24 hours 
before being identified in the jail. No 
investigation was made into this assertion 
in either of the Courts below, for the 
reason that no mention of the fact was made 
by the accused before the filing of the 
grounds of appeal. But it is to my mind 
curious that the two persons identified at 
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this honest identifization 
against whom there was no 
whatsoever, and 
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were persons 
other evidence 
if indeed, the complainant 
Hari Pado did see these people so clearly 
ou the night of the dacoity as tobe able 
to identify them more than a month later, 
it is curious that he should not have noticed 
af the time that they were not low caste 
Bourts, Bhuiyans or Dosads. It may be said, 
however, that neither Lakhiram nor Pahalan 
have any previona convictions and there is 
no reason why particular efforts should be 
made to implicate them in the case. My 
impression of the evidence agamst the fiye 
non-confessing convicts is that ihere 15 
nothing at .all to corroborate the retracted 
confessions as against Ragho Laya, Gobinda 
and Paran and that the identification by 
Hari Pado of Pahalan and Lakhiram is not 
sufficiently convincing to justify their con- 
viction. 


The case against Dinu Mallik I regard as 
extraordinarily weak, He was arrested in 
the first instance not on account of this 
dacoity but because he was obviously in a 
guilty frame of mind when returning to 
his house at 7 A. mon the 3Gth of April. 
In his house were found a number of old 
coats, which I take it the Sub-Inspector 
suspected were proceeds of other thefts, but 
nothing in his house was found connected 
with the dacoity in question. Hia confes- 
sion is on, the face of it too bald a state. 
ment to carry with it any conviction that 
to have made such a statement he must 
have been fully aware of all the facts of 
the occurrence. And it was, moreover, re- 
corded in a most slovenly fashion, 


I have’ had oceasion very frequently to 
point out that under section 164 (3) of the 
Code of Criminal Prosedure no Magistrate 
shali record any such confession, unless npon 
questioning the person making it hé has 
reason to believe that it was made volun. 
tarily. It is the invariable practice of the 
Deputy Magistrates in this Province to 
ignore entirely this provision of the Code. 
It is considered sufficient to make use of 
a stock phrase which in this Instance rung 
“I am a Magistrate, if you want to make 
any statement of your own accord you may 
‘do so; do not make any statement which 
you have been tutored by others to make,” 
and then follows the story of the crime 
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without any answer whatsoever to the Magis- 
trate's formula, To my mind a Magistrate 
might just as well say to the accused 
“hocus pocus” or “abra ca dabra.” Such phrases 
would be as much a compliance with the | 
terms of section 164 (3) as the formula now 
in vogue. What is meant by the Code is that 
the Magistrate should ask the accused same 
such question as “why are you confessing? 
are you sorry for your crime or is it that 
some one has told you that you will gain 
something by a confession”, and to refuse 
to proceed with the recording of tha con- 
fession until he has hada satisfactory answer 
to his question, The attention of Magis- 
trates has been drawn several times to this 
defect in their procedure bat the comments 
of this Court have invariably been completely 
ignored. In my view the Local GQ yernment 
should take steps to see that Magistrates 
understand the requirements of section 164 
(3) and that if Magistrates fail to observe 
them they are severely reprimanded. Iam 
of opinion that none of the statements 
made by Dina Mallik to the Police are 
admissible againsthim and that thé confes- 
sion which he made to the Magistrate has 
not been shown to bea volantary confession. 
It is inconclusive of his guilt and he should 
be acquitted. 

The statement of Manu Mallik is Very 
much more full than that of Dinu Mallik, 
but in it Manu denies taking any part in 
the occurrence, He does not admit assisting 
in the dacoity in any way. He acknow- 
ledges only the receipt of Rs. 5 after the 
dacoity as the price of his keeping silence 
during the dasoity. The statement “made 
to the Police that the dacoits cooked their 
food at a place a mile and a half from 
the scene of occurrence resulted in the dis- 
covery of the chulha on which the food 
was cooked. Even granting that the state- 
ment made to the Magistrate was volun- 
tarily made and that it is corroborated by 
the discovery made by the Police with 
Mann’s assistance, there is nothing in the 
statement upon which Manu can be con- 
victed. There is no evidence on the record 
fo show that the statement is untrne. If 
true, Manu was merely an unwilling witness. 
We may suspect that he was something 
more than this, but in the absence of 
corroboration of this suspicion, we cannot 
sonyiet him, 
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The case of Shyam Lal Singh has been 
clearly proved by the silk articles found in 
his house and identified with certainty by 
the complainant. The circumstances in 
which they were concealed in his house 
indicate clearly knowledge that they were 
stolen property. I would, therefore, reject the 
appeal of Shyam Lal Singh. 


I would allow the appeals of Manu 
Mallik, Dinu Mallik, Gobinda Rai, Ragho 
Laya, Lakhiram Goala, Pahalan Goala and 
Paran Goala and direct that they be released 
from jail, 


Cuamier, C. J.— I agree. The case against 
the men whom we are acquitting’ proves 
on careful examination of the record to be 
even weaker than I supposed when I first 
read the judgment of the Assistant Sessions 
Judge. I agree that a stricter compliansa 
with section 164 (3) of the Code of Criminal 
Procedure suould be insisted upon. 

Appeal accep'ed in part. 


CALCUTTA HIGH COURT. 
CURIMINAL Revisions Nos, 1105 anp 1107 
or 1916. 

January 16, 1917. 
Present:—Mr, Justice Teunon and 
Mr, Justice Chaudhuri. 

In No. 1105 
RAJESWAR BAGCHI—Accosep— 
PETITIONER 
versus 

7 EMPEROR— Opposite Parry. 

In No 1107 
NRIPATI CHANDRA DAS—dAccusep— 
PETITIONER 
BETSUS 
EMPEROR—Opposire Party, 

! Stamp Act UIT of 1899), ss. 62 (b), €8 (c)—Offence, 
ingredients necessary for—Application for loan in 
prescribed form recommended by surety and approved 
by Manager of creditor Bunk, whether agreement which 
should bear stamp. 

. Anapplication was made to a Bank fora loan 
on a prescribed form, which contained columns 
intended to show the signatare of the person 
recommending the loan or undertaking any res- 
ponsibility on behalf of the applicant. A person 
recommended the loan by saying “I guarantee the 
payment”. The accused, who was the Manager of the 
Bank, approved the proposal by saying in the last 
column of the form that the application for the 
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loan should be granted. No stamp was affixed to 
the form: 

Held, (1) that the words “I guarantee the payment” 
signed by the person who recommended the loan 
did not represent a completely executed seourity 
bond, so that the Manager by his signaturo in the 
last column of the form could not be held to have 
appended his signature to that security bond by 
way of acceptance thereof. Therefore the conviction 
of the Manager under section 62 (b) of the Stamp 
Aot could not be supported; [p. 726, col. 1.] 

(2) that the Secretary of the Bank, who advanced 
the loan to the applicant on his executing that 
bond, could not be convicted under section 68 (c) of 
the Stamp Act, as his duties in connection with 
the transaction were purely ministerial ond he did 
mote 3 fact, accept the proposal for the loan, [p. 726, 
col. 1, 

The essential question in a case under section 8$ 
(c) of the Stamp Act is whether the act complained 
of is a device intended to defraud the Government 
ir payable in respect ofa documont. [p. 727, 
col. 

Rule against the order of the Deputy 
Magistrate, Rungpur, dated the 24th July 
1916. 

Babus Dasarathi Sanyal and Mritunjoy 
Chatterjee, for the Petitioner, 

Mr. Oamel (Deputy Legal Remembrancer), 
for the Crown. 

JUDGMENT. 
ORIMINAL Revision No. 1105 or 1916, 

This Rule is directed against the order of 
the Deputy Magistrate of Rangpur convict. 
ing the petitioner of an offence under section 
62 (b) of the Stamp ActII of 1899 and 
sentencing him to pay a fine of Rs. 20, 

It appears that on the llth Agreahyan 
1319, one Arajulla Sheikh applied to an 
institution, known as the Gaibandha Bank, 
Limited, for a loan of Rs. 50. The ap. 
plication was made on a prescribed form, 
which contains columns intended to show 
the signature of the person recommending 
the loan or undertaking any responsibility 
on behalf of the applicant. In that form 
one Sadat Ali stated that the applicant was 
a middle class man and gave certain other 
particulars with regard to him and recom- 
mended that he should be granted the loan 
ona bond. He then added the words in 
Bengali, “ami adai karia diba”, that is to 
say, I will make the payment or see that the 
payment is made, in other words, he said “I 
guarantee the payment.” “The present peti- 
tioner was at that time, and we are informed 
that heis still, the Manager of the Bank, 
and in the last column of this form he ap- 
proves the proposal made by Arajuila And “ 
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says that this application for a loan of 
Rs. 50 to carry interest at the rate of 
‘Rs. 2-11-0 monthly should be granted, 
and to this approval he appends his signature. 
The Magistrate in convicting the petitioner 
“has taken the view that the words “I 
guarantee the payment” signed by Sadat Ali 
represents a completely executed security 
bond, and that the signature of the Manager 
found in the last column of the proposal is 
to be taken as the signature to that security 
_ bond appended by way of acceptance there- 
of, 

We are unable to take this view, and 
we are also unable to take the view which 
“has been put forward before us by the learned 
Counsel for the Crown. That view is to the 
effect that the proposal and the approval 
of the proposal to be found. in column 9 
represent a completely executed agreement 
between the principal borrower and the 
Manager and that it should, therefore, have 
‘borne 8-annas stamp. We are unable to take 
that view for this reason, that the statements 
in the proposal made by applicant himself 
and by the Manager do not represent 
a completed agreement, more particu- 
larly with regard to the rate of interest. 
Neither. the proposed surety nor the ap- 
plicant said anything regarding interest 
and there is nothing in the form itself to show 
that the borrower or the surety agreed to 
the proposed rate. Thus at most the pro- 
posal with the statements made in its various 
columns represent merely negotiations which 
were intended to lead up to the execution 
of a bond and the payment thereon of the 
sum of Rs. 50. 

In that view the conviction cannot bs 
supported and we accordingly set aside the 
order complained of and direct that the fine, 
if paid, be refunded. 


CRIMINAL Revision No. 1107 or 1916, 


This Rule is directed against the order of 
the Deputy Magistrate of Rungpur convict- 
ing the petitioner under section 68 (c) of 
the Stamp Act II of 1899 and sentencing 
him to pay a fine of Rs. 15, 

It appears that on the llth Agrahayan 
1319, one Arajulla applied to an institution 
called the Gaibanda Bank Limited for 
a loan of Rs. 50. Applications or proposals 
for loan made to that Bank have apparently 
to be made on g- certain form pres- 
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cribed by the institution, and one of the 
columns of this form requires the signa- 
ture of the person recommending the loan 
or taking upon himself responsibility in con- 
nection therewith. In this particular case 
after a recommendation to the effect that the 
loan applied for should be granted on a 
bond, a person of the name of Sadat Ali 
writes sertain words translated as follows: 
“i guarantee payment.” It next appears 
that on this application the Manager or the 
Managing Committea of the Bank, a person 
of the name of Rajeswar Bagchi, approved 
the application and decided that a loan of 
Rs. 50, carrying interest at the rate of 
Rs. 2-11-0 monthly, should be granted to 
the applicant. The bond was thereupon, 
it appears, executed by the applicant 
Arajulla and on the execution of this 
bond the present petitioner who was the 
Secretary of the Bank made to hima loan 
of Rs. 50, The surety did not, in fact, sign 
the bond. Arajulla having failed to make 
the payment a suit was brought by the 
Bank against the borrower Arajulla on his 
bond and apparently on the strength of 
the entry already referred to in the proposal 
form against Sadat also as his surety. 
The matter thus came to the notice of the 
authorities and a prosecution having been 
instituted, the petitioner who was at the time 
the Secretary of the Bank has been prosecut- 
ed and convicted, as already stated, on the 
ground that Sadat Ali’s offer to make the 
payment, accepted by the Manager of the 
Bank with a qualification as to interest, 
is to be looked upon either as a security 
bond or as an agreement or af least as a 
devise intended toavoid the necessity of a 
property executed security bond or agree- 
ment, and thus implying on the part of all 
concerned init anintention tedefrand the 
Government of duty. Whether, as it stands, 
having regard more particularly to the added 
qualification as to interest, there is on 
this proposal a complete agreement or 
security bond we need notin fact deside, 
The essential question is whether it is a 
device intended to defrand the Government 
of duty, and if so, whether the present 
petitioner who was at the time the Secretary 
of the Bank shared in that intention. On 
this point if is to be observed that the 
Secretary was in fact not the person who 
accepted the proposal, His duties in con, 
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nection with the transaction were, it may be 
said, purely ministerial. Apart from that it 
isto be pointed ont that the proposal and 
the recommendation of Sadat Ali contemplat- 
ed throughout that the Joan should be 
made not on this proposal but on a duly 
executed bond. That bond was, in fast, 
executed by the borrower Arajulla, and it 
is certainly a point very material to this 
question of intention to note that had the 
surety also signed it, no additional stamp 
duty would have been required. 

' Having regard to these considerations we 
are of opinion that if cannot be said that the 
present petitioner shared or took any part 
in this transaction with intent to defraud the 
Government. We, therefore, set aside the 
conviction and sentence and direct that the 
fine, if paid, be refunded. 

Convictions set aside, 





PATNA HIGH COURT. 
CriminaL Revision: No, 222 or 1917. 
June 25, 1917. 
Present:—Myr, Justice Chapman. 
RAKTOO RAI—PerrrioneR—APPLICANT 
VETEUS 


EMPEROR—Oppositr Parry. 

Criminal Procedure Code (Act V of 1898), 8. 476— 
Penal Code (Act XLV of 1860), s 193—Sanction lo 
prosecute—False statement—Materials arising out of 
cross-examination, whether sufficient. 

An order directing a prosecution for perjury 
merely upon materials arising out of cross-examina- 
tion is a very unsafe proceeding, especially where 
the cross-examination has been protracted. 


Criminal revision from an order of the 
Magistrate, Sitamarhi, Mozufferpore. 

Mr. Harnarain Prasad, forthe Applicant. 

JUDGMENT.—This is a petition asking 
for interference by this Court with an 
order passed under section 476 of the Code 
of Criminal Procedure initiating the pro- 
secution of one Raktoo Rai on a charge 
of perjury. Raktoo Rai was a witness in a 
case in which certain persons were charged 
with unlawful assembly and theft of a crop 
from a field. The case ended in a conviction 
in the Magistrate’s Court. In appeal there 
has been an acquittal upon the ground that the 
case has every appearance of being false 
and that tle motive for the false case was 
the dismissal by the Sheohar Raj of 
Tribeni Lal who gave the information to 
the Police, the persons whom he acoused 
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being mostly the amlas of the Sheohar 
Raj. Raktoo Rai was called as a witness for 
the prosecution. The moment his examination 
commenced he asserted that he knew nothing ` 
whatever about the matter, He was thereupon 
declared hostileand cross-examined at great 
length. The order passed under section 
476 was after the receipt of the Sessions 
Judge’s judgment, No reasons are cited 
in it why the prosecution should be ordered: 
but in his explanation the Magistrate says 
that the cross-examination of Raktoo Rai 
disclosed that the evidence was false, the 
false statements being to the offect that 
he had been intimidated into giving evidence 
before the Police by threats. He was ordered 
by the Sub-Inspector to giye the 
name of a man named Lalji: the Sub- 


Inspector said that if he did not do so he 


would be prosecuted for theft and cheating: 
that he had been called by Tribeni Lal 
the first informant and taken to the Sub- 
Inspector: that Tribeni told the Sub- 
Inspector that Raktoo was his witnesa: 
and that he had then said thathe would 
not give evidence as he knew nothing, 
The Sub-Inspector said that “he cited you 
as a witness—you will be compelled to give 
evidence.” Thereupon Raktoo said: “I was 
afraid of his threats and so I spoke,” 
I am of opinion that the order directing a 
prosecution for perjury merely npon materials 
arising ont of cross-examination is a 
very unsafe proceeding, especially in the 
case of a protracted cross-examination of 
this kind. Ihave read this cross-examination 
and I have been unable to find any such 


‘ manifest contradictions as would afford 
any basis for a prosecution. That is the 
only material upon which the proceeding 


has been based. I also consider it unsafe 
to charge a witness for perjury upon 
statements of this kind when the Sessions 
Judge has found substantial grounds for 
suspecting the whole conduct of the pro- 
secution. It is clear that the only evidence 
that the statements were false would be 
the statements of the Sub-Inspector himself, 
Tirbeni and other persons under their 
influence; this being so, the order directing 
the prosecution of the petitioner is get 
aside. I direct that further proceedings be 


stayed. 
Order set aside, , 
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& CALCUTTA HIGH COURT. 
Criminar Revision No. 61 or 1917. 
February 9, 1917. 
Present:—Mr. Justice Teunon and 

. Mr. Justice Chaudhuri, 

ALEC ARAN COHEN— COMPLAINANT — 

. PETITIONER i 
- VETEUS 
SASI BHUSAN DAS GUPTA AND ANOTHER 
—ÅCCUSED—ÛPPOSITE PARIY. 

Penal Code (Act XLV of 18€0), sa, 406, 206—Dis- 
posing of car in contravention of hire-purchase agree- 
ment—Offence-—-Merger of agreement in decree, e 

The accused obtained a motor car from the com- 
plainant on a hire-purchase agreement, stipulating 
that so long as the whole amount of the price was 
not paid, the car would remain the absolute property 
of the complainant and that the accused would not 
iu any way dispose of it. The complainant brought 
asuit for the recovery of the price still remaining 
due under the agreement and got a decree for a 
certain sum with costs, but no lien on the car was 
declared by the Court. Soon after this decree the 
accused sold away the car: 

Held, that the accused in disposing of the car in 
contravention of the original hire-purchase agree. 
ment did not commit an offence under section 406, 
Indian Penal Code, as the original contract was 
merged in the decree of the Civil Court. [p 729, col, 2.] 

Semble.—That the act of the accused might 
amount to an offence under section 206, Indian Penal 
Code, for which proceedings might be taken by the 
complainant against the accused on getting sanction 
from the Court which made the decree.[p. 729, col. 2.] 


Rule against the order of the Fourth Presi- 
dency Magistrate, Calcutta, 

FACTS material to the report will appear 
from the following portion of the verified 
petition of the complainant:— 

1. That in December 1915 the accused 
above named took a motor car from your 
petitioner on the hire-purchase system, the 
price settled being Rs. 3,250, of which he 
paid Rs. 400 on the 14th November 1915, 
and Rs. 300 on the Ist of December 1915 
and he took possession of the car agreeing to 
pay the balance by weekly instalments of 
Rs. 60 and executing a bond therefor. 

2. Thatin the said bond the said acoused 
made the following stipulation: — 

“Failing payment of any four consecutive 
instalments, the bill to become dne at once 
and for such consideration I do further agree 
that the motor car shall remain their 
absolute property till such time and period 
as the balance isliquidated in full. That 
1 further undertake not to part with the 
possession of the said motor car, do or suffer 
anything to be done whereby the same may 
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be distrained or taken in execution, or deal 
with the motor car otherwise than in the 
usual course of my business.” 

3. That the said aceused having stopped 
payment of the instalments stipulated by him, 
your petitioner instituted a suit in the 
Original Side of the Hon'ble High Court for 
the money due and obtained a decree in 
May 1916. - 

4, That thereafter when your . petitioner 
went to attach the said motor car, he came 
to know that the accused had sold the car to 
Sheik Samir above named on or abont the 
24th June 1916 accepting Rs. 1,300 only as 
the price therefor. 


5. That your petitioner thereafter 
instituted a complaint in the Court of the 
Chief Presidency Magistrate, Calcutta, 


charging the accused Sasi Bhusan Das Gupta 
aforesaid with an offence under section 406, 
Indian Penal Code, and yonr petitioner 
obtained a search warrant from the said 
Court in execution of which the car was 
brought before the Court where it is now 
lying. 

6. That the case was tried by Mr. K., B. 
Das Gupta, Presidensy Magistrate, who on 
the 4th January 1916 examined your peti- 
tioner and the aforesaid Sheik Samir as a 
witness called by the Court, and discharged 
the accused under section 253, Criminal 
Procedure Code, and made an order directing 
the car to be made over to the aforesaid 
Sheik Samir.” 

kk te * 3 # * # 

The order of the Presidency Magistrate was 
in these terms: "I fnd from the judgment of 
the Hon’ble Judge of the High Court of the 
19th May 1916 that it was held by the 
Hon’ble Judge that it wasan executed con- 
tract of sale under which the accused took the 
ear from the complainant. After the case was 
disposed of in the High Court, the accused 
sold the car to Sheik Samir, He sold it know- 
ing that it was his property. So I cannot 
find that he dishonestly disposed of it. 
The case for the prosecution thus fails. The 
accused is discharged.” 

The decree of the Hon’tle High Ccurt 
referred to in paragraph 3 of the petition 
was in these terms:— 

tta * * It is ordered and decreed 


that ibe deferdant do yay to the plainiff 
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the sum of Rs. 2,310 with interest thereon 
at the rate of 6 per cent. per annum from the 
date hereof until realisation. * * * *” 

Babu Manmotha Nath Moovkerjee, for the 
Petitioner, contended that the transaction was 
on hire-purehase system. 

The title in the goods (car) could not pass 
till the whole amount was paid or realised. 

The opposite party was clearly guilty 
under section 408, Indian Penal Code, because 
knowing full well that the price had not been 
paid and as such according to the agreement 
he could not be the owner of the car, the 
opposite party disposed of the same in 
violation of the express terms of the contract, 

At any rate the accused should be retried 
for an offence under section 206, Indian Penal 
Code, for fraudulently transferring the car to 
prevent its seizurein execution, 

Mr. S. K. Sen (with him Babus 
Probodh Ohandra Chatterjee and Surendra 
Kumar Bose), for the Opposite Party.—-The 
transaction was an out and out sale and the 
car was not taken on _hire-purchase 
system and as auch the opposite party was the 
owner and could deal with the same in any 
manner he liked. 

The petitioner having got a decree for 
the price of the car, the contractual obliga- 
tion ceased to exist and the contract merged 
in the decree and as such the opposite party 
could not be guilty of a criminal offence for 
violating the terms of the contract. 

The petitioner had applied in the Civil 
Court for the appointment of a Receiver to 
take charge ofthe car; the prayer was ap- 
parently not granted and the opposite party 
bona fide sold the car after the decree was 
passed. 

There was no allegation before the learned 
Presidency Magistrate that the car was 
fraudulently sold. This isa new coase made 
in the High Court. This Court has no power 


to order a further enquiry for an offence under . 


section 206, Indian Penal Code, because no 
sanction has been obtained from the Oivil 
Court for the prosecution of the opposite party 
under the said section. 


JUDGMENT.—This Rule is directed 
against an order of the Fourth Presidency 
Magistrate by which he discharged the 
accused person under the provisions of section 
253, Criminal Procedure Code. The com- 
plainant in the case was-one A, A. Cohen, and 
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it appears that on what may he described as 
a hire-purchase agreement the accused op- 
posite party has obtained from hima motor 
car, A. sum of Rs. 2,310 remained due upon 
the car, and in that state of things the com- 
plainant brought a suit on the Original Side of 
this Court, praying ¢nter alia for the appoint- 
ment of a Receiver and the issue of an injang- 
tion. He obtained a decree directing payment 
by the defendant in that suit of the sum of 
Rs. 2,310 and also costs. No lien on the car 
was declared; and it would seam that the 
prayer for the issue of an injunction and the 
appointment of Receiver was refused. Before 
the Presidency Magistrate the complainant 
brought his suit on the footing that the car 
was still his property, and that in disposing 
of the car in contravention of the terms of 
the original contract the accused person had 
acted dishonestly. But it appears to us that 
the original contract has been merged in the 
decree, and it is, therefore, rather difficult to 
say at the present stage that the car still 
remains the property of the complainant. 

We are, therefore, unable to make this Rule 
absolute. But we leave it open to the com- 
plainant to apply for sanction to the Court 
whish made the decree to the taking of 
proseedings in view of the provisions of sec- 
tion 206, Indian Penal Code, or to take such 
other steps ashe may be advised. In these 
terms this Rule is discharged. 

Rule discharged. 


ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 937 or 1916. 
Marsh 22, 1917. 
Present:-—Justice Sir George Knox, Kt, 
LALA AND oTHERS—APPLICANTS 
CCTSUS 
EMPEROR—Opposits PARTY, 

Criminal Procedure Code (Act V of 1898), s. 345 
(1)- Penal Code (Act XLV of 1860), s. 3283~Com- 
pounding of offence—Compronvise, who can. 

The person by whom an offence under section 
328 of the Criminal Procedure Code, 1898, may be 
compounded is the person to whom the hurt is caused, 
an not the person who causes the hurt. [p. 730, col. 
2. 

Criminal reference by the first Addi. 
tional Sessions Judge, Aligarh, dated the 
24th November 1916, 
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JUDGMENT.—This case has got into a 
bad tangle. It appears from the evidence for 
the prosecution that Lala, Udai Ram, Moja, Har 
Chandi and Puran were convicted of offences 
under sections 325 and 323 of the Indian 
Penal Code, Udai Ram and Moja under 
section 323 and the others were convicted 
under section 325. The accused applied 
in revision to the Court of the Additional 
Sessions Judge of Aligarh. The view ap- 
parently taken, though this is not clear, 
by the learned Sessions Judge was that 
Lala was attempting to take cattle to the 
pound; that Kallua, Parshadi, Genda and 
Heta tried to rescue the cattle by force. 
Upon their doing so Lala, Udai Ram, Moja, 


Puran and Harchandi assaulted those who’ 


were trying to rescue the cattle. As a 
result both parties received injuries and 
one of them Lala accused received grievous 
hurt. The learned Sessions Judge, being of 
opinion that the Magistrate had gone wrong 
in eonvicting the applicants, was abont to 
report the case to this Court but the 
parties, according to the learned Sessions 
Judge, have compromised and have dnly 
attested a form before him to that effect. 
He sends the case on with a resommend.- 
ation that the conviction and sentence be 
quashed. The so-called application for 
compromise is No, 14A of tbe record. 
In it Parshadi on the one side and Puran, 


Udai Ram, Moja and Lala on the other, | 


say that the parties have come to 
an understanding with each other and the 
prayer is that the case be struck off and 
not decided. The paper No. 14 A is worthless, 
In the first place one of the accused Har- 
chandi is no party to it. In the second 
place, and this is the more serious difficulty, 
Kallua who was one of the persons to whom 
hurt was caused is also no party to it, 
Section 345, clause (1), of the Code of 
Criminal Procedure lays down that the 
offences punishable under the sections of 
the Indian Penal Code described in the 
first two columns of the table next following 
may be compounded by the persons mentioned 
in the third column of that table. When we 
look down the table and come to the offence 
of causing hurt under section 323, the 
person by whom the offence may be compro- 
mised is the person to whom the hurt is 
gaysed, The learned Sessions Judge appears 
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to have misunderstood the meaning of the 
word, “ compounded.” ` The table shows that 
the person by whom the offence may be 
compounded is the person to whom the 
hurt is caused, it is not the person who 
causes the hurt. In the casa with which 
I am dealing the persons hurt were Parshadi 
and Kallua. 


Again on turning to section 439 of the 
Code of Criminal Procedure, I find that 
while the High Court may exercise several 
powers enumerated therein which are confer- 
red on a Court of Appeal, the powers granted 
to the Court of Appeal by section 345, are 
not mentioned. Looking to the case as 
reported by the learned Additional Sessions 
Judge, I can find no ‘adequate. reason why 


the conviction and sentence should be 
quashed. 
There ia another paper on the record - 


No. 35A which purports to be a com- 
promise between Lala, on the one side and 
Kallua, Parshadi, Genda and Heta on the 
other and it says that the matter between 
them has been settled and the case be struck 
off from undertrial cases. lt is described 
by the learned Sessions Judge as a cross- 
complaint. The Magistrate before whom the 
paper was filed had endorsed upon it the 
words: I allow the compromise, these are 
cross-cases and the parties are related. I 
acquit the accused under section 345 of the 
Criminal Procedure Code”. The case which 
the Magistrate had before him was a 
complaint under section 325 of the Indian 
Penal Code. How the learned Magistrate 
could accept a compromise 
section it is difficult to understand, especially 
as some of the persons to whom hurt had 
been caused were no parties to the com- 
promise. As mentioned above the learned 
Sessions Judge describes the compromise 
as a cross-complaint. It is nothing of 
the kind. lala, Udai Ram, Moja, Har- 
chandi and Puran were sentup by the 
Polise for the offence of causing grievous 
kurt under section 325. ala appears to 
have filed a complaint against Kallua, Per- 
shadi and Heta for the same offence, z.e., 
the offence under section 325 of the same 
date. There was only one case. The 
remarks made by the learned Sessions 
Judge and the Magistrate show theextreme 


under this - 
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danger there is of taking up what are 
supposed to be two cases together. There 
was only one case of which the Police 
took cognizance and which Lala tried to 
bolster up by a complaint of his own. The 
paper No. 35A jis, for the reasons given above, 
equally defective. i 

I refer the learned Sessions Judge to 
the cases of Ram Chandra v. Emperor (1) and 
Murray v. Queen- Empress (2). 

Let the record be returned. 


Record returned. 
(1) 28 Ind. Cas, 103; 37 A. 127; 13 A. L. J. 104; 16 
Or. L J. 247. 
(2) 21 C. 108; 10 Ind. Dec. (x. s.) 701. 





CALCUTTA HIGH COURT. 
CRIMINAL Reviston No. 441 ov 1917. 
May 28, 1917. 
Present:—Mr. Justice Teunon and 
Mr. Justice Richardson. 
MUCHI MIAN—PETITIONER 
VETSUS 


EMPEROR—Opprosire Parry. 

Penal Code (Act XLV of 1860), s. 216 B—“ Assisting 
in any way to evade apprehension”, meaning of —Har- 
bouring offender. | 

The words “assisting a person in any way to evade 
apprehension” in section 216B, Indian Penal Code, 
are not to be read as ejusdem generis with the two 
methods specified in the preceding part of the 
section, viz., supplying with food, shelter, ete. [p. 732, 
col. 1. 

ae the accused in answer to an enquiry of an 
Inspector of Police replied that his brother, who was 
charged under section 411, Indian Penal Code, was in 
the house and promised to produce him, but on going 
inside the house. he‘returned after a delay of 15 
minutes with his brother’s son and said that he had 
made a mistake, asthe son was inthe house and 
not his brother, and subsequently on search being 


made by the Police, the brother was found hiding in ` 


the house: 

Held, that as by the methods he employed the 
accused did give time and opportunity to the offender 
to conceal himself or effect his escape, he was guilty 
under section 216B for giving material assistance to 
the offender in evading apprehension, [p. 732, col. 1.] 


Mr. Zorab and Babus Manmotha Nath 
Mukerjee and Santosh Kumar Pal, for the 
Petitioner. 

Mr. Remfry, for the Crown. 

JUDGMENT.—In this case the petitioner 
has been ecnyicted under section 216 of the 
[Indian Penal Code and sentenced to six 
months’ rigorous imprisonment, 
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It appears that the petitioner’s brother one 
Azizar Rahman was charged with the com- 
mission of an offence punishable under 
section 411, Indian Penal Code, that to the 
knowledge of the petitioner first warrants 
for Azizar’s arrest and then a proclamation 
under the provisions of section 87 of the 
Code of Criminal. Procedure had been issued 
by a Magistrate. It also appears that the 
proclamation had been duly published at 
the house in which the two brothers as 
joint owners used to reside. 

On the 23rd September 1916, on informa- 
tion received, an Inspector of Police with a 
sergeant anda posse of constables proceeded 
to his house and interviewed the petitioner. 

The fasts then found against the petitioner 
are that in answer to the Inspector’s enquiry 
the petitioner replied that Azizar was in the 
house and promised to produce him. He 
then went inside the house and after a delay 
of 15 minutes returned with Azizar’s son 
and said that he had made a mistake and that 
it was the son who had come to the house the 
preceding evening. The learned Sessions Judge 
has further found that the statement made 
to the Police Officer in the first instance, 
the delay of 15 minutes spent, as the Police 


. Officer would presumably infer, ona search 


for the offender, the subsequent production of 
Azizar’s-son, and the false statement made 
with regard to Az‘zar himself, who on search 
was in fact found in hiding in the thatch of 
the roof, were all parts of a plan by which 
the petitioner sought to give and did give 
Azizar Rahman an opportunity of making his 
escape or of concealing himself. 


On behalf of the petitioner it is contended 
that the facts found are insufficient for the 
finding that the petitioner “assisted (the 
offender) in any way to evade appre: 
hension” and so “harboured” him within the 
meaning of sections 216A and 216B, Indian 
Penal Coda. In support of this contention 
it is urged that the words “assisting in any 
way” should be read as ejusdem generis with 
the two methods specified im the preced- 
ing part of the section, and in further 
support of this view we are referred to the 
case of Emperor v. Husain Bakhsh (1). But 
this case though entitled to our great respect 
ig not one which we are bound to follow and 


(1) 25 A. 261; A. W, N. (1908) 29, . 
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moreover the fasts in that case were wholly 
different. tf the intention had been that 
the words ‘assisting in any way” should 
be read as ejusdem generis with the former 
part of the section, we should have expected 
the Legislature to frame this provision of 
law somewhat in the following manner: 
“the word ‘harbouring’ includes the giving of 
assistance by supplying a person with shelter, 
food, ets., means of conveyance or otherwise.” 

As the section has been framed, we are not 
prepared to hold that the ways in which 
assistance may be rendered must, for the pur- 
poses of the section, ba restricted to methods 
which may properly be regarded as ejusdem 
generis or of a like nature with supplies of 
food or of other necessary articles. 

On the contrary we are of opinion that 
by the methods he employed the petitioner 
did give time and opportunity for the 
offender to conceal himself or effect his escape 
and thereby gave him material assistance in 
evading apprehension. 

In this view the petitioner has been pro- 
perly convicted bub having regard to all the 
facts we are of opinion that the sentence is 
unnecessarily severe. We, therefore, reduce 
the sentence fromsix months to three months’ 
rigorous imprisonment. 


The petitioner will now surrender to his 
bail and serve out the unexpired portion of 
his sentence.. 

Sentence reduced. 


CALCUTTA HIGH COURT. 
CriminaL Reviston No, 442 or 1917. 
May 24, 1917. 

Present:_-Mr. Justice Teunon and 
Mr. Justice Richardson. 

UDALI NARAIN GAIN—Petitioner 
VETSUS 
RAMANATH MIDDA — Opposite 
PARTY. 

Criminal Procedure Code (Act F of 1898), s. 489— 
Acquittal, setting aside of—Revision —Mistake of law 
as to accused’s right to property—Penal Code (Act 


XLV of 1860), s. 879—Theft—Bona fide claim of right 
~—-Ezecution-—~Land delivered to decree-holder in ewecu- 
tion of decree—-Crops growing, whether pass. 

Where, in execution of a decree in a title suit, 
possession of land is given to the decree-holder the 
growing crops pass with the land. [p. 733, col. 2.] 
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The accused, having cutand removed paddy from a 
land of which possession had been delivered to the 
complainant in execution of a decree in a title suit, 
was prosecuted for theft, but was acquitted by the 
Magistrate on the ground that he had grown the 
paddy prior to the delivery of possession: 


Held, (1) that the case had not been properly ` 
tried and, therefore, the order of acquittal conld not 
stand; [p. 733, col. 2.] 


(2) that the case should be re-tried but that the 
accused should not be convicted of theft if it was 
proved that though he may have made a mistake as 
to his rights under the law, he was acting in the 
exercise of a bona fide claim of right. [p. 783, col. 2.) 

FACTS of the case material to this report 


are as follows :— 7 


The petitioner, after having obtained a 
settlement from his landlord on payment 
of the. proper selami, had been in possession of 
the disputed plot of land as tenant till 1912. 
After the death of the landlord, his son 
illegally settled the land with the accused 
who dispossessed the petitioner. Thereupon 
the petitioner brought a title suit against 
the accused in the Civil Court, and the 
Civil Court found that the petitioner was 
a tenant in possession of ‘the land after 
having obtained settlement from the land- 
lord on payment of a selami of Rs. 600 
and that the defendant wrongfully dis- 
possessed the petitioner. The petitioner ob- 
tained peaceful possession of the land 
through the Civil Court peon., Thereafter 
the accused entered upon the land armed 
with lathis and other weapons, and forcibly 
out away paddy growing on the land. 
The petitioner prosecuted the accused for 
criminal trespass, rioting and forcibly 
removing the paddy and, causing hurt. The 
accused admitted having taken away the 
paddy but stated farther that the paddy 
was grown by him before the delivery of 
possession to the petitioner. The Magis- 
trate apparently believed the prosecution 
story that the accused carried away -the 
paddy by force, but came to the conclusion 
that he did not commit any offence there- 
by inasmuch as the paddy was grown by 
the accused and acquitted the aceused 
under section 258, Criminal Procedure Code. 
Against that order of acquittal the petitioner 
moved the High Court. 


Babu Bejoy Kumar Chatterjee, for the 
Petitioner,.— The report of the Magistrate 
is in fayour of the petitioner’s case. Ag 
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a matter of fact he has found that there 
has been a miscarriage of justice in this 
case, but as in his opinion the case is 
of a trivial nature he has refused to ask 
_ the Local Government to prefer an appeal 
against the order of acquittal. 

Tbe opposite party after he was defeated 
in the civil suit went to the disputed 
land ‘with his men, and forcibly cut and 
removed the paddy, after the Civil Court 
peon had given possession of the disputed 
land to the petitioner. I submit that the 
learned Magistrate erred in law in holding 
that the accused had a right to forcibly 
cut and remove the paddy, after the peti- 
tioner had taken possession of the land 
throngh Court, even though the paddy was 
grown by the accused. At any rate, the 
learned Judge ought to have held that the 
accused was guilty of criminal trespass 
and rioting by going to assert his right 
or supposed right by the use of force. It 
was improper on the part of the Magis- 
trate to dismiss the case summarily in 
this way. The order of acquittal is evident- 
ly bad inlaw. The evidence as regards 
rioting was not at all taken into consider. 
ation by the Magistrate. 


Babu Satis Chandra Ghose (with him Babus 
Manmotha Nath Mukherjee and Aruna Chandra 
Ghose,) for the Opposite Party.—Sufficient 
cause has not been shown for your Lord- 
sbips’ interference under section 439, Crimi- 
nal Procedure Code. In Faujdar Thakur v. 
Kasi Choudhuri (1) it has been held that 
in the case of an acquittal the High Court 
should not interfere unless prima facie there 
has been a gross miscarriage of justice, 
No such gross mistake of law or miscarriage 
of justice has been shown as wonld justify 
your Lordships’ interference. The paddy was 
grown before delivery of possession and 
the land was in possession of my client 
for three or four years under settlement 
from the landlord. The paddy was taken 
by him under a bonafide claim of right, 
and hence no offence was committed by 
him, 

JUDGMENT.—This case arises out of 
a dispute regarding apparently, 9 bghas of 
land. The Magistrate appears to have found 
that as a matter of fact in a suit brought 


(1) 27 Ind. Cas. 186; 190. W. N. 184; 21.0.L, J. 
53; 16 Cr, L, J, 122; 42 g, 612, 
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by the oomplainant against the accused for 
declaration of his title to and recovery of 
possession of the said land the complainant 
was successful, In execution of that decree 
the complainant obtained possession from 
the Court, Thereafter the accused, opposite 
party removed from the land, the possession 
of which had been given to the complainant, 
the crop that the accused had grown 
thereon. The charges brought against the 
accused were charges of riosing and charges 
of theft. The charge of rioting has not 
been considered by the Magistrate, and in so 
far as the charge of theft is concerned. the 
learned Magistrate has acquitted the accused 
on the ground that he had grown the crop 
prior to the delivery of possession. In this 
Glearly he has fallen into a mistake of 
law. When in execution of a decree in a 
title suit possession of land is given, the 
growing crop passes with the land. 


In that view of the matter it is quite 
clear that this case has not been properly 
tried, and we, therefore, set aside the order 
complained of and direct that the complain- 
ant’s complaint be further enquired into and 
the case against the acoused-opposite party 
re-tried. On the re-tria], of course, care will 
have to be taken not to convict the accused 
of theft, should it be found that though he 
may have made a mistake as to his rights 
under the law he was yet acting in the exer- 
cise of a bona fide claim of right. 

Order set aside. 


MADRAS HIGH COURT. 
Criminar Revision Case No. 532 or 1916. 
ORIMINAL Revision Petrtion No. 489 or 1916. 
December 19, 1916, 

Present: —Mr Justice Spencer. 

Inre GUMPARTHI VENKATARAMIAH 
—AvCUSED— PETITIONER, 

Criminal Procedure Code (Act V of 1898), s. 72, 
scope of —Stwmmons to give evidence at Police inves- 
tigation, disobedience to— Service not effected through 
departmental superior, effect of—Offence--Penal Code 
(Act XLV of 1860), s. 174. 

Section 72 of the Code of Criminal Procedure 
requiring service of summonses to Government and 
Railway servants to be effected throngh the heads 
of their departments applies only to summonses 
issued by a Court of Justice, aud not to orders of 
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Police Officers investigating a crime under Chapter 
XIV of the Code. 

Non-attendance, therefore, in obedience to a 
summons issued by a Sub-Inspector of Police and 
served personally on an amin requiring him to 
give evidence at a Police investigation constitutes 
an offence under section 174, Indian Penal Code, 


The matter, however, is one to be departmentally 
dealt with. The practice of launching a prosecution 
without consultation with the delinquent’s official 
superior deprecated. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the jadgment 
of the Court of the Deputy Magistrate, 
Kavali, in Criminal Appeal No. 10 of-1916, 
preferred against that of the Court of the 
Stationary 2nd Class Magistrate, Kavali, 
in Calendar Case No. 34 of 1916. 

Dr. S, Sweminadhan, for the Petitioner, 
` The Public Prosecutor, for the Crown. 

ORDER.—The petitioner is an amin of 
a Civil Court. He has been convicted for 
intentional disobedience to an order of a 
Sub-Inspector of Police issued under section 
160 of the Code of Criminal Procedure to 
attend at an enquiry to be held by the Police 
into a case of mischief by fire. 

The case seems to have arisen out of 
some inter-departmental jealousy, which is 
much to be deprecated. This hardly appears 
to have been a ‘suitable case for oriminal 
prosecution of one Government servant for 
disobedience to the order of another Gov- 
ernment servant. Ifthe Police Authorities 
had addressed the District Munsif or the 
District Judge, the amin might have been 
punished departmentally, if after enquiry 
it appeared that his conduct had been con- 
tumacious. Criminal proceedings were, how- 
ever, instituted with the sanction of the 
District Superintendent of Police and ended 
in the conviction of the amzn for an offence 
under section 174, Indian Penal Code. In 
the result a nominal punishment would have 
met the ends of justice. The Stationary 
Sub-Magistrate of Kavali imposed a fine of 
Rs. 100 on this public servant, whose 
monthly pay is only Rs. 8. On appeal this 
was reduced by the Deputy Magistrate of 
Kavali to Rs. 5. 

In revision Dr. Swaminadhan relied on 
section 72 of the Code of Criminal Pro- 
cedure, which provides that where the person 
summoned is in the active service of the 
Government or of a Railway Company, the 
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summons shall ordinarily be sent in duplicate 
to the head of the office in which such 
person is employed. The amin in the 
present case was in the active service of 
Government, being engaged at the time in 
getting a crop harvested under the orders 
of a Civil Court. He refused to receive 
the Police notice unless it was sent through 
his departmental superior, his excuse being 
that if he absented himself from the village, 
the parties to the civil litigation might 
have tampered with the straw and grain 
for which he was responsible. 

I am of opinion that section 72 of the 
Code of Criminal Procedure cannot help the 
petitioner. From the context it evidently 
is intended to apply only to summonses 
issued by a Court of Justice and not to orders 
of Police Officers investigating a crime under 
Chapter XIV. 

The petitioner was, therefore, legally bound 
Sub-In- 
spector and his omission to do so was in- 
tentional. 

The conviction was thus legal and I 
cannot interfere with it. I do not consider 
that the Police Authorities behaved reason- 
ably in the matter. The Snub-Inspector 
might well have taken the amin’s state- 


“ment at Annavaram when he saw that the 


amin had a responsible public duty to per- 


form there and could not conveniently leave 


the place. Instead, he ordered him to 
attend at Chinakraka Police Station next 
day without allowing bim time to write 
to his departmental superior and arrange 
for a substitute to take his place during 
his absence. I reduce the fine to one anna 
and direct the remainder, if paid, to be 
refunded. 

As I am unable to make any order as 
to costs, I will merely place my opinion on 
the record that the circumstances of this 
case are such that the amin deserves to 
bave the costs, incurred by him in deferd- 
ing himself in the prosecution and in appeal- 
ing here and in the Deputy Magistrate’s 
Court, defrayed by the Government. 


Sentence reduced, 
Y, E. P, 
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RAJ KUMAR DEOTY V. SATISH OHANDRA GHOSH, 


CALCUTTA HIGH COURT. 
Civit Revision Case No. 25 or 1916. 
X January 5, 1917. 
Present:—Mr. Justice Teunon and 
Mr. Justice Chaudhuri. 
RAJ KUMAR DEOTY— PETITIONER 
VETSUS 
SATISH CHANDRA GHOSH— 


Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 195 
(7)——Sanction for prosecution of witness during pen- 
dency of suit, propriety of—- District Judge, whether can 
revoke sanction granted by Subordinate Judge. 

Sanction for the prosecution of a witness for 
deposing falsely in a suit whichis still pending 
is improper, particularly when the witness is a near 
relative and am mukhtiar of the plaintiff, a lady who 
depends upon him for the proper prosecution of her 
suit. 

Generally speaking, it is not desirable that 
witnesses should be prosecuted while the case in 
which they have deposed or are about to depose is 
still pending. 


On a petition to the High Court for the revocation 
of a sanction for prosecution granted by a Subordinate 
Judge, the High Court having formed a firm opinion 
as to the impropriety of the sanction, set it aside, 
though it felt that the proper course for the petitioner 
should have been toapply tothe District Judge 
underseetion 195 (7) of the Criminal Procedure 
Code, 

Rule. against the order of the Subordinate 
Judge, Howrah, dated the 14th N ovember 
1916. . 

> Sir Satyendra Prosanna Sinha, Dr, Dawarka 
Nath. Mitter and Babu Manindra Nath 
Banerjee, for the Petitioner. 

Mr. Norton and Babus Harathan Chatter- 
gee and Manmotha Nath Ganguli, for the 
Opposite Party. 


JUDGMENT.—This is an application for - 


the revocation of a sanction granted by the 
Subordinate Judge of Howrah. The sanction 
was granted ina suit brought by a lady of 
the name of Kali Dasi Dasi and her sase was 
that a certain business was the exclusive pro- 
perty of her husband, while the case of the 
defendant, who is the brother of her deceased 
husband, was that it was the joint property 
of the two brothers, In the course of certain 
proceedings for the appointment of a Receiver 
16 appears that the person whose prosecution 
has been directed, being the brother of the 
plaintiff, swore an affidavit to the effect that 
.there are entries in the books of the business 
showing that the defendant was in fact a 

servant. Some, if not all, the books of 
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business were apparently brought into Court 
but it is stated that no clear proof with 
regard to them was given, and if does not 
seem to be certain that all the books of the 
business were produced. It isin respect of 
this statement in the affidavit that the prose- 
cution has been sanctioned. Now it appears 
that the petitioner, who is the brother of the 
plaintiff, is also her am mukhtiar and is the 
person on whom she depends for the proper 
prosecution of her suit. Generally speaking 
it is not desirable that witnesses should be 
prosecuted while the case in which they 
have deposed or are about to depose is still 
pending, and in this particular case, having 
regard to the position of the petitioner 
towards the plaintiff, we think the impro- 
priety of such a step is all the greater. We, 
therefore, set aside the sanction which has 
been granted by the Subordinate Judge. 

We may then observe that it has been 
objected in law that this application should 
have been made to the District Judge of 
Hooghly. This argument is based upon the 
language of section 195 (7) and of sub-clause 
(a) of that sub-section and also on the fact 
that the number of suits exceeding Rs. 5,000 
in value, in which appeals lie from the deci- 
sion of the Subordinate Judge to this Court, 
are much fewer in number than the snits of 
Rs. 5,000 and under in which appeals lie to 
the District Judge. That in such a case the 


application for revocation of sanction should 


be made to the District Judge is the view 
taken in the cases reported as Jmperairix 
v Lakshman Sakharam (1) and Anant 
Ramchandra Lotttkar In re (2), and those 


cases appear fo have been followed 
in this Court in Maduray Pulley v., 
Elderton (83). Having, however, formed 


a firm opinion as to the impropriety of the 
sanction that has been granted we do not 
think it necessary, whatever may be the 
correct reading of section 195 (7), to send the 
petitioner before us back to the District Court 
in order to his obtaining relief which we are 
prepared and are competent to give him. 


Sanction set aside. 


. (1) 2 B. 481; 1 Ind. Dec. (N. 8.) 743. 
(2) 11 B. 438; 6 Ind. Dee. (N. s.) 288. 
(3) 22 C. 487; 11 Ind. Dec. (N. 8.) 325, 


736 


INDIAN OASES, 


(1917 


LALTA MOHAN CHAKRAVARTY V, HARENDRA BUMAR DE; 


CALCUTTA HIGH COURT. 
Criminar Revision No., 515 or 1917. 
June 6, 1917. 

Present: —Mr, Justice Teunon and 
Mr, Justice Richardson. 

LALIT MOHAN CHAKRAVARTY AND 
OTHERS—PETITIONERS 
VET SUS 
HARENDRA KUMAR DE AND OTAERS— 


Opposite PARTY, 

Eastern Bengal and Assam Disorderly Houses Act 
CIT of 1907), s. 8, order passed under—Jurisdiction of 
District Magisirate to interfere with. 

A District Magistrate has no jurisdiction to inter- 
fere with an order passed by a Criminal Court in the 
exercise of its jurisdiction under section 3 of the 
Eastern Bengal and Assam Disorderly Houses Act, 
1907. [p. 737, col. 1.] 


Rule against the order of the Additional 
District Magistrate, Dacca. 

FACTS of the case appear from the judg- 
ment. 

Babu Hemendra Kumar Das, for the Peti- 
tioners, submitted that an order passed by 
a first class Magistrate under section 3 
of the Eastern Bengal and Assam Dis- 
orderly Houses Act was a judicial order 
and as such the District Magistrate or 
the Additional District Magistrate had no 
jurisdiction to revise if or pass any final 
order in the matter by way of setting aside 
or modifying the order passed by the Trying 
Magistrate. Hecould only refer the case to 
this Hon’ble Court under section 438, Cri- 
minal Procedure Code, if he thought fit. In 
Rajani Khemtawali v. Hmperor (1) it was 
held that the High Court can interfere under 
section 439, Criminal Procedure Code. See 
also Kokil Ram v. Rmperor (2), which is a 
case under the Bengal Disorderly Honses Act, 
and this Hon’ble Court interfered under 
section 439, Criminal Procedure Code. 

Mr. J. N. Ray (with him Babu Khitish 
Ohandra Neogy), for the Opposite Party, cona- 
tended that the order passed was a purely 
adminis'rative order and the Additional 
District Magistrate in his administrative or 
executive capacity had jurisdiction to modify 
or set aside the order of the Trying Magis- 
trate. Section 3 does not create any offence; 
the proceedings are purely administrative. 
See Rajani Khemiawalé v. Emperor (1). 

(1) 5 Ind. Cas. 323; 14 O. W. N. 404 11 0. L.J. 


297; 37 O. 287; 11 Or. L. J. 112. 
(2160. L, J.710;6 Cr. L. J. 423, 


| RICHARDSON, J.-—The Magistrate issues a 
Rule and the party is called upon to show 
cause—is not this a judicial act? | 

The proceedings seem to be in the nature 
of proceedings under sections 133, 144, Ori- 
minal Procedure Code, disobedience to which is 
punished under section 188, Indian Penal 
Code, as in the present proceedings under 
section 6 of the Act. 

. [Teononx, .J.—See section 5. It speaks of 
prosecution,” and proceedings have to be 
instituted on “sanction” or “somplaint.” | 

In Rajani Khemiawalki v. Emperor (1) it 
was held thatthe word “prosecutions” was a 
mistake, 

Babu Hemendra Kumar Das was not called 
upon to reply. 

JUDGMENT. 


Teunoy, J.—In this case it appears that 
on a complaint made in accordavee with 
the provisions of section 5 (e) of the 
Eastern Bengal and Assam Disorderly 
Houses Act, i907, proceedings or prosecutions 
under section 3 were taken against the 
owners and occupiers of houses Nos. 7, 25 
and 26 of a certain lane in the sity of 
Dasoa. On the enquiry held in accordance 
with the provisions of section 3 of the 
aforesaid Act, the enquiring Magistrate found 
that as a matter of fact the houses in 
question were used as brothels, as disorderly 
houses and for the purpose of habitual 
prostitution to the annoyance of the in- 
habitants of the vicinity, that is to say, 
in contravention of the provisions of section 
2 (b) of the same Act. He thereupon 
directed that such use of the houses in 
question should be discontinued within fifteen 
days from the date of the order. The 
persons affected by the order moved the 
Additional District Magistrate of Dacca and 
obtained from him an order by which he 
practically stayed the order of the enquir- 
ing Magistrate fora period of six months 
and also modified it in certain other parti- 
culars. 

The question inyolved in this Rule is 
whether the Distrist Magistrate had jurisdic- 
tion or was competent tə modifythe order 
of the enquiring Magistrate in the manner 
in which he has done, on in any manner 
whatsoever, Neither in the Act itself, nor 
in the Criminal Procedure Code, nor in 
any law that has been brought . to our. 
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notice do we find any provision which 
justifies the District Magistrate in interfer. 
ing with an order passed by a Criminal 
Court in the exercise of its jurisdiction 
under section 3 of the Act, to which we 
have made reference. It is also clear that 
if orders made under section 3 are modified 
by other Magistrates, difficulties would arise 
in applying the provisions of section 6 of 
the Act. We -are, therefore, clearly of 
opinion that the Magistrate’s action was 
wholly without jurisdiction, and in so far 
as it is an order modifying the Trying 
Magistrate's order and not an order directed 
to Police Officers, we direct that it be set 
aside. 

_Rrogarpson, J.—I have only one word 
to add with reference to the case of Rajani 
Khemtawali v. Empsror (1), which was cited 
in the course of argument. Whatever opinion 
may have been expressed in the judgment 
delivered in that case, Ido not understand 
that any point was actually decided by the 
learned Judges inconsistent with our decision 
in the present case. 

Order set aside. 


PATNA HIGH COURT. 
CriminaL Rererence Ne. 29 or 1917. 
May 24, 1917. 
Present:—Mr. Justice Mullick. 
SHEO JHAWAN ,PANDE— 
PETITIONER 
Versus 


Musammat RAM SAKHI KUARI— 


< RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 439— 
Penal Code (Act XLV of 1860), s. 323—Conviction— 
Loss of record, whether ground for acquittal ~- Sentence, 
petty—Re-trial, whether can be ordered. 

Petitioner was convicted under section 328 of the 
Penal Code and sentenced to pay a fine of Rs. 50. He 
moved the Sessions Judge to exercise his revisional 
powers‘and to refer the case to the High Court. It 
was discovered that the record of the case was lost, 
go that the Sessions Judge could obtain no materials 
upon which to make his reference. He, therefore, 
asked the High Court to set aside the conviction and 
sentence and to order a re-trial: 

Held, that the loss of the record after conviction 
was no ‘round for the acquittal of the accused and 

hat the sentence being a petty one no re-trial could 
pe ordered. 
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Criminal reference made by the District 
Judge, Chapra. 

Mr. Sarju Persad, for the Petitioner. 

JUDGMENT.—It appears that the pati- 
tioner was convicted by a Deputy Magis- 
trate exercising first class powers of’ an 
offence under section 323 of the Indian 
Penal Code and sentenced to pay a fine 
of Rs. 50. The petitioner then moved the 
Sessions Judge to exercise his  revisional 
powers and to refer the case to the High 
Court. It was then discovered that the 
record of the case was lost, so that the 
learned Sessions Judge could obtain no 
materials upon which to make his reference. 
He has, therefore, asked this Court to set 
aside the conviction and sentence and to 
order a re-trial. 

In my opinion this is just one of those 
cases in which a re-trial should not be 
ordered. 

The loss of a record after conviction is 
no ground for the acquittal of the accused, 
for the logical conclusion from such an 
argument would be that in the event of 
a wholesale destruction of records by fire 
or earthquake, all accused persons whose 
records had been lost and who sought 
relief in appeal or revision would be entitled 
to acquittal. There is no euthority in law 
for such a propösttion. 

If this had been a serious case in which 
the accused had been sentenced to a 
substantial term of imprisonment, there might 
have been some ground for directing a 
re-trial; bat the case is a petty one, the 
fine inflicted small, and the Trial Magistrate 
an officer exercising first class powers. I 
do not think that in a sase of this kind 
I should exercise my revisional powers 
either to set aside the conviction or direct 
a re-trial, 

The reference is accordingly discharged. 

Reference discharged, 
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CHANDRA MANDAL V. RAM MANDAL. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 111 or 1916, 
August 4, 1916. 

_Present:— Sir Lancelot Sanderson, Kr. 
Chief Justice, and Mr. Justice 
Walmsley. 

CHANDRA MANDAL AND OTHERS — 
OOMPLAINANTS — PETITIONE RS 
Versus 


RAM MANDAL AND OTHERS—- 


Opposits PARTY, | 
_ Criminal Procedure Code (Act V of 1898), s. 187, 
proceedings under—Magistrale, whether can act as 
arbitrator-—Claim of right, bona fides of. 
- Section 137 of the Criminal Procedure Code is 
imperative and mandatory. [p. 738, col. 2.]. - 
In proceeding under that section a Magistrate is 
not justified in assuming the role of an arbitrator, 
simply because both the parties agree to his acting as 
such. Consent or waiver of the parties cannot invest 
8-.-Magistrate with jurisdiction which he does not 
possess [p 788, col. 2 | 


Upendra Nath v. Rampal, 4 Ind, Cas. 436; 10 C. L. l 


L. 482; tt Cr L. J. |; Paresh Nath Biswas v. Emperor, 
13 C. W. N. celxxxiii (2834, relied upon. 

‘Where in a . proceeding under section 137 of the 
Criminal Procedure Code, a party appears and shows 
cause,” alleging that what is claimed as a public 
pathway is not so, the Magistrate should record evi- 
dence on the matter of the complaint asin a 
summons case, . and should at the outset enquire into 
the bona fides or speciosity of the claim. [p. 738, col 2.] 

‘Manipur Dey v, Bidhu Bhusan Sarkar, 26 Ind. Cas, 
146; 18 C. W.N. ‘1086; 15 Cr, L. J. 698; 42 O. 158; 
Rakhal Chandra Shaha v. Kailash. Chandra Sarkar, 7 
C. W. N. 117, relied upon. | jajane, 


d''Oriminal revisioh tipon -Y reference: tinder 
section 438 of the Code of Criiiinal Pro- 
cedure ‘by the Sessions Judge, Jessore, for 
setting aside an order passed by the ub- 
Divisional ‘Magistrate, ‘Narail, dated 24th 
May 1916. 

. FACTS of the .case appear from the 
following Letter of Reference by the Sessions 
Judge to the Registrar of the High Court:— 

“Sir, 

Under section 438, Criminal Procedure 

Code, I herewith transinit the record of the 
case noted in the margin to be laid before 
the High Court with the following report:— 

(1) A brief analysts of the case. 

The Sub-Divisional Magistrate of Narail 
passed a conditional order on the petitioners 
to show cause why they should not remove 
the huts erected by them from a pathway 
lawfully used by the public. They appeared 
and showed cause. Neither party, however, 
adduced any evidence. The Snb-Divisiona] 
Magistrate was asked to arbitrate. He 
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made the order absolute after a local 
enquiry on the 24th of May last. 

(2) The order recommended for revision. 

The order by which the conditional order 
for removal of obstruction was made apsolute. 

(8) In what particular portion of that order 
the Court making the reference -considers an 
error on a point of law to. exist. i 

The. whole order, Section 137, Criminal 
Procedure Code, though imperative: in YA 
character, was not followed. 

(4) The grounds on which in the opinion 
of this Court the order should -be reversed. 4 

(a) The learned Sub-Divisional: Magis- 
trate did not follow the procedure laid down 
in section 137, Criminal Procedure Code.: 
When the petitioners appeared: and showed 
gause, when they: alleged that what was 
claimed as a publico pathway was not so, 
when they urged it was a part of their 
homestead, the learned Magiatrate -should 
have recorded evidence on the matter of: 
the complaint asin a summons case. Section 
137, Criminal Procedure ‘Code, is imperative 
and mandatory. He was not justified in 
assuming the role of an arbitrator, because 
both the parties agreed to his being so. 
When the parties wished him to blink at. 
law, he should not have readily agreed to 
it. Consent of parties or waiver did nof 
vest him with jurisdiction. There is ample 
authority in support of this view: see 
Upendha Nath v. Rampal (1) and Paresh 
Nath Biswas v. Emperor (2). The order was 
illegally made absolute therefore. 

(b) It does not appear that the learned 
Sub-Divisional Magistrate inquired at the 
outset into the bona fides or speciosity of 
the claim of the petitioners. He should 
have clearly ingniréd and found whether 
the petitioners urged a bona fide claim or 
elaborated a mere pretence- to. oust him of 
jurisdiction. This was absolutely necessary: 
seo Manipur Dey v. Bidhu Bhusan Sarkar (8) 
and Rakhal Otandra Shaha v. Katlash Chandra 
Sarkar (4). The Magistrate now urges in 
his explanation that when he found the 
pathway a public thoroughfare, it necessarily 
followed that he held the claim of the 
petitioners to be a mere pretence. {do not 

(1) 4 Ind. Cas. 486: 10 O. L. J, 482; 11 Or. L. J. 1. 

(2) 130. W.N. colxxxiii (283). 

(8) 26 Ind. Cas, 146; 18 CO. W, N. 1086; 15 Or. L, dJ, 


698; 42 O. 158. 
(4) 7 ©. W. N. 117. t 
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think such an inference is always justifiable. 
The petitioners may have honestly, though 
mistakenly, believed in the truth of the claim 
they put forward (see section 3, clause 20 of 
Act X of 1897). Itis moreover not open to 
the Magistrate to add by his explanation to 
the order complained of: see Madhu Sudan 
Das Gupta v Sasti Prosad Nandy (5). ` 

On both these grounds,I am of opinion 
that the Magistrate illegally made the 
conditional order absolute. I recommend its 
reversal, 

The explanation of the Sub-Divisional 
Magistrate has been placed on the record.” 

Babu Hemendra Ohandra Sen, for the 
Petitioners. 

JUDGMENT.—We accept the reference; 
and, in the result, the order is quashed. 


Referenca accepted, 
(5) 7 C. W. N. 859. 


PATNA HIGH COURT. 
URIMINAL Revision No. 139 or 1917, 
May 11, 1917. 

Present:—-Mr, Justice Jwala Prasad. 
GHASI RAM—Accussp—Paritioner 

versus 
SUKRA URAON AND orsers— 
Oprosits Party. 

Criminal Procedure Code (Act V of 1898), s. 235 
(1)— Joint trial for distinct offences against different 
persons commitied at different times, whether legal 
—‘Same transaction,” meaning of. 

“The trial of several accused in respect of several 
distinct offences committed at different times and at 
different places against different persons is illegal. 
The fact that the complaints were lodged on the 
same dayor thatthe motive for the commission of 
the offences was the same in all the occurrences 
does not at all go to show that the offences were 
committed in the course of the same transaction. [p. 
740, col.1.] 

Criminal revision from an order of the 
Judicial Commissioner, Ranchi. 


Mr. Sharosht Chandra Mitra, 
Appellant. 


JUDGMENT.—The petitioner in this case 
has been convicted by the Sub-Divisional 
Magistrate of Simdega in the District of 
Ranchi under section 447 of the Indian 
Penal Code in respect of four complaints 


for the 
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lodged before the Magistrate by four differenti 
persons:— 

(1) Sukra Uraon lodged a complaint in 
respect of extortion, wrongful confinement, 
and possibly of criminal trespass said to 
have been committed on the 15th July 
1916; 

(2) Londe Uraon lodged a complaint in 
respect of criminal intimidation and trespass 
said to have been committed on the 16th 
of July 1916; 

(3) Saijniwa Uraon lodged a complaint 
in respect of a criminal trespass of the 
22nd of July 1916; and 

(4) Chuku Uraon lodged a complaint in 
respect of a criminal trespass said to have 
been ‘committed on the 22nd of July 
1916. 

The place of occurrence in each of these 
cases is different. 

On appeal the learned Judicial Commissioner 
of Ranchi, in his judgment dated the 18th of 
January 1917, observes as follows:— It seems 
that the accused wason his trial for four 
acts of criminal trespass committed on 
three separate dates. I am not prepared 
to hold that these acts under the spesial 
circumstances which existed were not so 
connected together as to form the same trans- 
action, The joint trial is justified under section 
235 (1). The details which appeared in 
the explanation should have been mentioned 
in the judgment.” 

The Sub-Divisional Magistrate in his 
judgment does not at all hold that the above 
offences on separate dates were committed 
in the course of the same transaction. 
He has, however, in the explanation that he 
submitted to the Judicial Commissioner, 
tried to show that the aforesaid offences 
were committed in the same transaction. 
He says in his explanation: “The place of 
occurrence being village Bhaimunda, Tola 
Jumka Chhapar, Sukra Oraon’s case included 


a complaint of extortion said to have 
taken place in Khinda, the trespass 
occurring in Bhaimunda. All these com- 


plaints were brought the same day and the 
complainants are witnesses for themselves 
and for each other. It appears that on 
the same day and place these persons 
were made to sign an agreement regarding 
the terms of their tenancies. These terms 
are all of such a nature that it is guit 


740 
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impossible to believe that the accused 
obtained the so-called signatures honestly 
and it was to enforce these terms that he 
committed trespass in interfering with the 
cultivation of each of the complainarts.” 

The above explanation of the Magistrate 
is, I think, not sufficient to show that the 
offences were so connected as to form the 
same transaction. The agreement, to enforce 
which the cffences are said to have heen 
committed, was executed on a date long 
rricr to the dates of the 
complained of. The fact that the complaints 
were lodged on the same day or that the 
motive for the commission of the offences 
was the same in all these occurrences 
does not at all go to show that the 
offences were committed in the course of 
the same transaction. The act complained 
of in each case is a complete transaction 
in itself, namely to compel the complainant 
to pay enhanced rent orto quit the land. 
The object in each case is distinct from 
and independent of the other cases. There 
is no distinct finding of the Courts below 
that the offences were in the course of 
the same transaction. 

This case is similar to the case of Nanda 
Kumar Sirkar v, Emperor (1), where 
three persons laid three separate complaints 
against the accused, alleging that they 
committed rioting and individually caused 
burt to each of the complainants, 
and it was held that though the origin 
and the preparations for the commission 
of the offences might be the same, the 
offences were distinct from each other and 
the joint trial of the accused for the 
offences was illegal. 


The trial of the accused in respect of 
the four distinct offences committed in this 
. cage at’ different times and at different 
places must be held to be illegai and the 
conviction must be set aside. 

The question is whether the case should 
be remanded for re-trial separately in 
respect of each of the complaints lodged 
against tbe accused. I do not think any 
useful purpose will be served by having 
a re-trial. 

The main charge in the somplaint of 
Sukra Uraon is that of extortion and of 


© (1) 110, W.N. 1128; 6 Cr, L. J, 821. 
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wrongful confinement of the complainant 
by the accused, This has been disbelived 
by the first Court, 


There is no mention 
petitions of Sukra and Lende of their 
ploughs having been turned out of the 
fields. ; 

In the other cases the ploughs of the 
complainants are said to have been turned 
out of their respective fields. 

I have looked into the evidence on the 
record and I find that the evidence con- 
sists mainly of the four complainants them- 
selves. It is doubtful if the evidence 
proves conclusively that the accused was 


present at the time when the ploughs were 


turned out of their fields. 

The case against the accused is of a 
vague and general character, of having 
given orders to his servants in execution of 
which the ploughs of the complainants 
were turned out of their respective fields 

The conviction is, therefore, set aside 
and the application is allowed. The fine, 
if realized, must be refunded. 


Application allowed, 


t 


CALCUTTA HIGH COURT. 
Criminar Revision No. 246 or 1917. 
April 16, 1917. 

Present: —Mr. Justice Teunon and 
Mr, Justice Newbould. 
GANESH CHANDRA SIKDAR AND 
ANOTHER-— PETITIONERS 


VETSUS 


EMPEROR— Opposite PARTY. 

Bengal Excise Act (V of 1909), ss. 4", 90—Act VII 
B. 0. of 1914, s. 2, cl. 14-—-Medicinal preparation con- 
taining alcohol, manufacture and sale of-—Offence. 

A preparation containing alcohol is not outside the 
provisions of the Bengal Excise Act as amended by 
Bengal Act VII of 1914, simply because it is a 
medicinal preparation or may be used for medicinal 
purposes. [p. 741, col. 2.] 

The manufacture and sale of Mrita Sanjivani 
Sudha prepared in accordance with the “Ayurvedic” 
Pharmacopoeia and used for medicinal purposes only 
otherwise than in conformity with the provisions of 
the Excise Act is an offence, unless it is exempted by 
notification under the provisions of section 90 of 

the Act. [p. 741, col. 2.] ; i 


ri 


in the complaint — 
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Babus Manmatha Nath Mukerjee 
Phanindra Lal Mantra, for the Petitioners. 
The Hon’ble Mr. B. O. Mitter, Advocate- 
General (with him Mr. Camell, Deputy 
Legal Remembrancer, Bengal), for the Crown. 
JUDGMENT.—In this case the petitioners 
before us have been convicted in respect of 
the manufacture and sale of a liquid sub- 
stance spoken of as Mrita Sanjivant Sudha 
and have been sentenced . under section 46 
(a) of the Bengal Exciso Act V of 1909 
each to pay a fine of Rs. 200 or in default to 
undergo six weeks’ rigorous imprisonment. 
The manufacture and sale is admitted and 
the contention of the petitioners, who are 
Kavirajes by profession, is that Mrita 
Sanjivani Sudha is a beneficent drug, pre- 
pared in accordance with a formula to be 
found inan Ayurvedic Pharmacopois, and 
used for medicinal purposes only. The 
ingredients, if is said, are gur, ginger, betel 
nut and various barks, and after a certain 
period of fermentation from this base with 
certain additiong in the shape ot spices, 
crushed fruits, and balela skins the finished 
product is obtained by a process of distilla- 
tion. The preparation, there is evidence, is 
prescribed for women suffering from fever or 
bowel complaints after childbirth and 
other virtues claimed for it are that it 
stimulates the appetite, aids digestion, and 
when taken at bed time soothes the wakefal. 
It may be conceded that the preparation 
possesses all these virtues, but the question 
still remains whether it is an  exoisable 
article within the meaning of the Bengal 
Excise Act. In that Aat excisable article 
has been defined as meaning “any liquor. or 
intoxicating drug as defined by or under this 
Act” and in section 2, clause (14), as amend- 
ed by Bengal Act VII of 1914, liquor has 
again been defined as meaning “liquid 
consisting of or containing aleohol” and as 
including various specified substances. 


It is not disputed that Mrita Sanjivani 
Sudhacontains aleohol and analysis shows 
that the four sample phials or bottles sub- 
mitted to the Chemical Examiner consisted of 
the usual volatile byeproducsts of distillation 
and fermentation, volatile essential oils, water 
and alcohol, the proportion of alcohol ranging 
from 68°3 per cent. to 87 per cent. In other 
words, the preparation as sold or as prepared 
and put up for sale is an alooholio liquid vary- 


and 
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ing in strength from 31°7 to 18 underproof. 
There can, therefore, be no question that the 
manufacture and sale of this preparation 
otherwise than in conformity with the pro- 
visions of the Excise Act is an offence, unless 
the petitioners can show that this article 
has been exempted by notification under the 
provisions of section 90 of the Act or that 
by reason of “repugnaney inthe subject” the 
definition is not applicable. It is conceded 
that the article is not within the terms of any 
notification issued under section 90, It is, 
however, contended that to Mrita Sanjivani 
Sudha, as a medicinal preparation manufactur- 
ed, prescribed and sold by Kavirajes, the 
definition contained in the Act does not apply 
and in support of this contention reliance is 
placed on the cases reported as Gonesh Ohunder 
Sikdar v. Queen-Empress (1), Emperor v. 
Moti Lal Ohander (2) and Satish Chandra Roy 
yv, Emperor (3). Itis unnecessary to discuss 
these cases which were all decided prior 
to the amendment of the Act made in 
19:4. Whatever may have been the state of 
the law at the time wher the foregoing cases 
were decided, the intention of the law has 
been made clear by the amended Act of 1914, 
and to say now that a preparation containing 
alcohol is not within the provisions of the 
Bengal Excise Act simply because it is a 
medicinal preparation or may be used for 
medicinal purposes, would be to stultify this 
Court and ignore the plain purpose of the 
Legislature, 

On the question of sentence, having regard 
to the fact that the mannfacture of this 
Mrita Sanjivani Sudha has been continued on 
the strength of the decision in favour of the 
elder petitioner in Gonesh Chunder Sikdar 
y Queen-Hmpress (1) and the further fact that 
it does not appear that prior to the present 
proceedings the petitioners were warned by 
the excise authorities, we think that a lesser 
sentence will meet the ends of justice. We, 
therefore, reduce the sentence in each case to 
a fine of Rs. 100, in default three weeks’ 
rigorous imprisonment. 


Sentence reduced, 
(1) 240. 157; 12 Ind. Dec. (x. a ) 770. 
(2) 15 Ind. Cas. 961; 89 C. 1053; 16 CU. W., N. 785; 
13 Cr. L. J. 645. 
(3) 19 Ind, Cas, 966; 17 0. W. N. 939; 14 Cr. L J, 
800. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL Appears Nos. 20, 21 ann 24 or 1917. 
March 7, 1917. 

Present:-—Mr, Lindsay, J. C., and 
Pandit Kanhaiya Lal, A. J. C. 
KESHO SINGH—Accusep 

versus 


EMPEROR— PROSECUTOR. 

Criminal Procedure Code (Act V of 1898), ss. 271, 
164—Joint trial several accused—Plea of guilty 
entered by one of accused-——Procedure—Oonfession— 
Recording of confession by Magistrate—Magistrate, 
power of, to put questions—Inspection of scene of occur- 
rence by Judge accompanied by confessing accused— 
Additional statements made by confessing accused and 
recorded by Judge, admissibility of. 

The trialof an accused does not necessarily come 
to an end as soon as he offers a plea of guilty, and 
where a Judge does not convict on such a plea the 
only other course open to him is to proceed with the 
trial of the accused. [p. 745, col. 2; p. 746, col. 1.] 

When a plea of guilty is entered by one of several 
eo-accused who are to be tried jointly, a Judge has, 
under section 271 of the Code of Oriminal Procedure, 
a disoretion to decide either that the accused be 
convicted on such plea or that he should be put on 
his trial in spite of his plea of guilty. The proper 
procedure to follow in such cases is that if the Judge 
convicts the accused on his plea of guilty, he should 
be removed from the dock in which case he can be 
called as a witness against the other accused; or the 
Judge should put it on record that he decides to put 
the accused on his trial in spite of his plea of guilty. 
(p. 746, col. 1.] i 

The Judge is bound to read and explain 
the charge to the accused and he ought to satisfy 
himself by interrogation of the accused, if necessary 
that he fully understands the responsibility which 
he assumes in making a plea of guilty. Having 
done so, the Judge is then in a position to exercise 
properly the discretion which the law allows and 
to put upon record the reasons which guide his 
discretion. The course which it is intended to pur- 
sue should not be left in doubt. fp. 746, col, 1) 

It is, however, not illegal for the Court to proceed 
with the trial of an accused who has pleaded guilty 
without previously placing upon record its reasons 
for doing so. [p. 746, col. 2.] 

Though the law does not contemplate or authorise 
inquisitorial procedure by a Magistrate who is 
called upon to record a confession under section 164 
of the Code of Criminal Procedure, he ig not for- 
bidden to ask questions to satisfy himself that the 
statement proposed to be made is voluntary or for 
the purpose of making clear and intelligible any parti- 
cular a of a statement made to him. [p. 746, 
col. 2, 

A Magistrate not trying a oase can only record 
the confession of an accused person if voluntarily 
made under section 164 of the Code of Criminal 
Procedure, and it is not permissible for him to ques- 
tion the accused closely and at great length for the 
Porpose of extracting statements to be afterwards 
used as evidence. [p, 747, col. 2.] 
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The statement of an acoused elicited by the Magis- 
trate in this way is not admissible in evidence. [p. 
7417, col, 2.) 

In a ocase while the trial of several accused, one 
of whom had made œ confession, was in progress, 
the Sessions Judge went himself to the scene of 
the crime accompanied by the assessors and the 
confessing accused, who showed him over the ground 
and made certain additional statements by way of 
comment or illustration of his confession, and the 
Judge made note of them: 

Held, that the Judge was wrong in allowing the 
accused to make these additional statements which 
ought not to have been regarded. [p. 748, col. 2.] 


Appeal against the order of the Additional 
Sessions Judge, Lucknow, at Unao, dated 
19th December 1916, 

Mr. Ross Alston, Pandit Jagat Narain 
and Mr, B. B. Chandra, for the Appellant. 

Messrs. Wallach and H. S. Guptu, Babu 
Gokul Ohand Rat and Mr. N. N. Ghoshal, 
for the Orown. 


JUDGMENT.—These appeals have arisen 
ont of a trial held in the Court of the 
Additional Sessions Judge of Lucknow sitting 
at Unan, in which five persons were. charged 
with being concerned inthe murder of a 
Brahmin named Suraj Bali, who was killed 
on the morning of the 14th August 1916 at a 
hamlet in the Unao District. 

One of the men charged, Ram Ratan. (or 
Ratnu), was acquitted: the other four, namely, 
Kesho Singh, Jungar Singh, +irdar Singh 
and Ram Nath, were convicted. The two 
former have been sentenced to death, the two 
latter to transportation for life, 


Kesho Singh, Jungar Singh and Sirdar 
Singh bave appealed. The fourth man Ram 
Nath pleaded guilty in the Sessions Court 
and has not appealed: indeed in view of his 
plea he hag no right of appeal except on the 
question of sentence and as he has been 
awarded the minimum punishment which the 
law allows for murder, it was obviously useless 
for him to attempt to bring his case before 
this Court 

Apart from the appeals made by Kesho 
Singh and Jungar Singh we have the refer- 
ence made in their sases by the Sessions 
Judge for confirmation of the capital sen- 
tences. 

We may come now to the story of the 
murder and the narative of the investigation 
which ended in the five men being committed 
to the Sessions Court on the charge of 
murder, 
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The first information of the crime was 
‘given to the Bihar Police Station at 11 A. M., 
on the morning of the 14th August. The 
‘report was made by Pancbam, the ¢haukidar 
‘of Bhadia, and -tbe substance of it was that 
having heard an alarm of dacoity raised at 
-about sunrise, he proceeded to the hamlet of 
. Moti Khera where he found the corpse of 
‘Suraj. Bali lying by a gular tree close to the 
honses of some Ahira. 

He represented that he had ascertained by 
inguiry that two men had been seen chasing 
Suraj Bali, that they bad overtaken him and 
had beaten him with lathis. He had also 
discovered that Suraj Bali was on his way to 

“Purwa and that he had been accompanied by 
Jawahir Singh. He mentioned the fact that 
there was litigation going on between Sirdar 
Singh on one side and Suraj Bali and 
Janaka on the other -and that there was 
enmity between them. In describing the 
appearance of the body he mentioned that 
the only wound visible was one in the 
middle of the skull three or four fingers in 
breadth and bleeding profusely. Kesho 
‘Singh having been apprised of the report 
went off to the scene of the crime and 
began an inquiry. 

Meantime a copy of the report had been 
sent to Mr. Darling, the District Magistrate, 
whe passed an order dated the 15th of 
-August directing that the inquiry should 


be taken at once out of Kesho Sinogh’s 
hands. On the 1€th, Mr, Darling and the 
Police Superintendent went themselves to 


the scene of the murder. The investigation 
was placed in the hands of Inspector Afzal 
“Husain, wto was assisted by Sub-Inspector 
Ram Chandar, the second officer of the 
Bihar Police Station. It was decided that 
Kesho Sings should be remoyd from 
Bihar while the inquiry was going on: orders 
to that effect were issued and Kesho Singh 
was posted to another station and left Bihar 
on the 23rd August. 


Jungar Singh, the constable, was mean- 
time removed to the Police lines at head- 
quarters, 

There seems to be no donbt that from the 
first Sirdar Singh fell under suspicion of 
having been concerned in the murder. 
Apart from what was sta’ed in the .chauki- 
dar’s report it appears to have become known 
that on the night before the murder two 
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strangers had been putting up at Sirdar’s 
house in Bhadia. It was from this village 
that Suraj Bali had started early on the 


-morning of the murder: he had been staying 


the night at the house of Musammat Janka 
who lives there. To get to Purwa he would 
have to travel .along the road which leads 
north-west from Bhadia. The hamlet of 
Moti Khera is about a mile along this road, 
north of Bhadia, and is a little distance off 
the road, towards the east. It is a small place 
consisting of only two or three houses. 

The story of the two strangers staying at 
Sirdar’s house seems to have been som- 
municated. to Kesho Singh as soon as he 
arrived and when Afzal Husain took over 


‘charge this matter necessarily became known 


to him, 

He took up the clue and made various 
inquiries, statements being made to him by 
Ballu Nai, a resident of Bhadia, by Badlu 
Chamar of.that village, by Raghunandan a 


relative of Sirdar Singh and by Sirdar 


Singh himself. 


He took these witnesses (except the 
Chamar) into headquarters on the 2érd 
August with a’ view to having their state. 
ments recorded. Mr. Darling on the 25th 
August took down the statements of the 
nat and of Raghunandan, but for certain 
reasons explained in hisevidence he did not 
consider it advisable to make any record of 
Sirdar’s statement. Sirdar was allowed to 
go but was again produced before Mr. 
Darling on the 3rd September, when his 
statement was taken down. Meantime accord- 
ing to Afzal Husain’s story he had heard from 
Sirdar Singh the names of two persons, 
Manna and Gunan, Mangtas: it was from 
these he learnt the name of Ram Nath for 
whose arrest a warrant was issued on the 
26th Angust. Ram Nath was arrested -in his 
own village, Naikaman, on the 27th August 
by the Sub-Imspector Ram Chandar. He 
was brought on that day to the Takia 
Railway Station and was taken thence by 
train to Unao-where he arrived on the night 
of the27th. On the following day, he was 
placed before Mr. Darling and made a 
long confessional statement implicating 
Kesho Singh, Jungar, Sirdar, Ram Ratan 
(or Ratnu) and himself. Following upon 
this statement the other accused were 
arrested, and other evidence was obtained 
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Certain identification proceedings were 


‘held in the Unao jail on the Ist and 
‘4th September and finally the oase 
came into the Magistrate’s Court and was 
eventually committed to the Court of Session, 
‘in ‘which the trial began on the 9th Novem- 
ber 1916. The proceadings in the lower 
Conrt lasted a considerable time, judgment 
not being delivered till the 19th December. 
Of the three assessors one was of opinion 
that all five acoused were guilty of murder. 
He held that the story told by Ram Nath in 
his. .confession which was adhered to by him 
at the Sessions trial was true: that the 
murder had been committed by Ram Nath 
and Ratnu: that Kesho Singh instigated 
them to do the murder and that Jungar 
‘Singh and Sirdar both helped. 

The other two assessors took the contrary 
view: they did not believe that Ram Nath 
and Ratnu did the murder: they considered 
Ram Nath’s story to be false and that the 
whole case was false, manufactured in their 
opinion by Muhammadans because apparently 
the Inspector who held the inquiry was a 
Muhammadan and because the accused were 
always accompanied from the jail (to Court 
presumably) by Muhammadan constables. 

The learned Judge found that the charge 
had not been brought home to Ratnu but 
held that the other accused were guilty, Ram 
Nath- of the substantive offence and Kesho 
Singh, Jungar and Sirdar of the offence of 
abetment of murder. As already mentioned 
Kesho Singh and Jungar Singh were sentene- 
ed to death: Ram Nathand Sirdar Singh to 
transportation for life. 


Before we proceed to deal with the merits 
of the case, we have to dispose of two pleas 
which have been raised on behalf of the 
appellants, both of these pleas of law regard- 
ing ‘the admissibility i in evidence of the con- 
fession made by Ram Nath, It is common 
ground that the confessional statement 
made by Ram Nath is the backbone of the 
case against the other accused: this is ad. 
mitted by the learned Judgein his judg- 
ment. He found the other three accused 
guilty because he believed Ram Nath’s story, 
which he held to have been adequately and 
materially corroborated by independent evi- 
dence on the record. 

In order to understand the force of the 
first ‘legal plea taken we must first of all 
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refer to what took place at the commence- 
ment of the proceedings in the Sessions 
Court. The five acoused were called upon 
to plead to the charge. Ram Nath pleaded 
guilty, the other four accused not guilty and 
the pleas were recorded. 

Notwithstanding his plea Ram Nath was 
not then and there convicted, the trial com- 
menced, Ram Nath being in the dock with 
the others. He was permitted to crosa- 
examine the prosecution witnesses and he 
was, when the prosecution evidence had been 
closed, examined as an accused person. And 
finally after the defence evidence had all 
been taken the assessors were called upon 
to pronounce their opinion as to his guilt or 
innocence. We have already mentioned that 
two ort of the three assessors found Ram 
Nath not guilty as they were convinced 
that the confession made by him was a false 
story: they did not believe that Ram Nath 
was concerned in the murder at all. 

In his judgment the learned Judge sets 
out various reasons for trying out the case 
against Ram Nath instead of convicting him 
at once upon his plea of guilty, At present 
we only refer to this matter in order to 
show that it appears to have been the inten- 
tion of the learned Judge that Ram Nath 
should stand his trial jointly with his co- 
accused. As we have pointed ont all the 
procedure of atrial was observed in the case 
of Ram Nath. 


Under section 30 of the Indian Kvidence 
Act when more persons than one are being 
tried jointly for the same offence and a con- 
fession made by one of such persons affecting 
himself and some other of such persons is 
proved, the Court may take into consideration 
such confession as against such other person 
as well as against the person who makes the 
confession. The explanation — to the section 
shows that the expression “offence” here 
includes the abetment or attempt to commit 
the offence. To justify the use of such a con- 
fession, therefore, as evidence against persons 
other than the one who makes it, there must be 
a joint trial and the argument addressed 
to us has been that inthe present instance, 
although it may be said that the form 
of a trial was gone through in the ease 
of Ram Nath, there was in law no joint 
trial of Ram Nath and the other four 
accused, 
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In support of this contention reliance 
has been placed upon the provisions of 
sections 271 and 272 of the Code of 
Criminal Procedure. 

Sub-section (1) of section 271 provides 
that when the Sessions Court is ready 


to commence a trial, the accused isto be | 


brought before it and asked to plead to 
the charge, which must in the first instance 
be read out and explained to the prisoner. 

Sub-section (2) lays down that if after 
having the charge read and explained to 
him the accused pleads guilty, he “may” 
be convicted thereon. 

Section 272 goes on to provide that if 
the accused refuses to or does not plead, 
orif he claims to be tried, the Court 
shall proceed to choose jurors and assessors 
to try the case. ` 

According to the able argument put 
forward by the learned Counsel who appeared 
for Kesho Singh, the true construction of 
these sections is that a Court of Session 
can only proceed to the trial of an accused 
person in circumstances specified in section 
272, that is to say, when the accused 
either (1) refuses to plead, (2) does not 
plead, or (3) claims to be tried. We 
think this proposition of law might hold 
good if we had to deal with the pro- 
visions of section 272 only. But it is 
impossible to disregard the terms of the 
second sub-section of section 271, according 
to which a discretion is left to the Court 
in the fourth of the possible cases which 
can arise, namely, the case where the accnsed 
pleads guilty. The Court “may” convict 
on the plea of guilty but if it does not 
elect to do so, what course is it to pursue? 
What is the alternative to the passing of 
an order of conviction under this sub- 
section? It was suggested by Mr. Ross 
Alston that as an alternative the Court 
might pass an order of acquittal, the 
argument being that inspite of the plea 
of guilty there might be present circum- 
stances which would justify the conclusion 
that no offence had been committed. For 
example, if was said it might be made 
to appear that the case fell under one 
or other of certain of the general exceptions 
set out in Chapter IV of the Indian 
Penal Code: in particular the instance 
was cited of a child under seyen years 
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of age being sent up for trial, a oase 
which would come under section 82, Indian 
Penal Code. 

lf it is possible to conceive of such a 
case, we should imagine that the proper 
course for the Judge to follow would he 
to investigate the question of the  child’s 
age and come to a judicial decision based 
upon legally receivable evidence and the 
only way in which such an investigation 
could be carried ont would be by 
means of a trial. And so in other cases 
which might fall within the general ex- 
ceptions: it could only be by means of a 
trial that the existence of the  circum- 
stances which constitute the exception could 
be established. 

We can see no possible way of avoiding 
the conclusion that where a Judge does 
not convict on a plea of guilty, the only 
other course open to him is to proceed to 
the trial of the accused, 

So far we have been considering only 
the language of the Code itself. Mr, 
Alston cited to us various rulings which 
touch the question raised by this legal 
plea. He referred to the following authori- 
ties:—Queen-Empress v, Pirbhu (1), Queen- 
Empress v. Pahuji (2), Emperor v. Dip Narain 
(3), Queen-Empress v. Paltua (4), Emperor y. 
Kheoraj (5), Queen-Hmpress v, Lakshmayya 
Pandaram (6), Queen-Hmpress v. Ohinna 
Pavuchi (7). 


It is admitted that there is a conflict of 
judicial opinion regarding this point of 
law and it is impossible to reconcile the 
various ‘dicta’ which have been delivered 
fram time to time. In some of the cases 
referred to the facts were not altogether 
similar to the facts before us: in others they 
were, and itis not to be denied that there is 
much to be found in some of these judgments 
which favours Mr. Alston’s argument. He 


(1) 17 A. 5624; A. W. N. (1895) 111; 8 Ind. Dec, 
x. 8 ) 661 


(2; 19 B. 195; 10 Ind. Dee. (x. s.) 132. 

(3) 28 Ind. Cas. 663; 37 A. 247; 18 A. L, J. 337; 16 
Or. L. J. 327. 

(4) 23 A, 53; A. W. N. (1909) 192, 

(5) 80 A. 540; A. W. N. (1908) 241; 5 A. L. J. 505; 
4 M. L. T. 398; 8 Or. L. J. 380. 

(6) 22 M. 491; 2 Weir 746; 8 Ind. Dee. (x. s.) 


öl. 
N: 23 M. 1651; 2 Weir 747; 8 Ind. Deo. (N. s.) 
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admitted that the two Madras rulings are 
against him. 

We have no authority of our own Court 
to guide us and in the circumstances we are 
at liberty to treat the matter as res integra. 
We may say that having carefully considered 
the law itself and the various rulings which 
have been quoted, we agree with what was said 
by the learned Judges in the case of Queen-Hm- 
press v. Uhinna Pavucht (7). It seems to us 
impossible to hold that the trial of an accused 
person necessarily comes to an end as’ soon 
as he offers a plea of guilty. To arrive at 
that conclusion we should have to interpret 
section 271, sub-seaticn 2, as if it left no -dis- 
eretion to the Court: we should have to read 
“must” or “shall” in place of “may” and we 
agree with the learned Judges of the Madras 
Court when they say:-- 


“Strictly speaking, a trial does not come 
to an end until the accused has been either 
convicted or acquitted or discharged.” 

We also agree generally with the observa- 
tions made by the learned Judges with 
regard tc the proper procedure to be followed 
when a plea of guilty is entered by: one of 
several co accused. The accused shonld 
either be convicted on the plea of guilty and 
removed from the dock, in which case he 
could be. called asa witness against the other 
accused, or the Judge should put it on record 
that he decides to put the ascused on his 
trial in spite of his plea of guilty. He has 
the ‘discretion so to decide under section 
271, sub-section 2, and that discretion ought 
to be exercised as soon asthe plea- is offered 
and recorded.. He is bound to read and 
explain the charge to the accused, and he 
ought to satisfy himself by interrogation of 
the accused, if necessary, that he fully under- 
stands the responsibility which he assumes 
by making a plea of guilty. Having done so, 
the Judge is then in a position to exercise 
properly the discretion which the law allows 
and to put upon record the reasons which 
guide his discretionin either direction. The 
course which it is intended to pursue should 
not be left in doubt, as was done in the 
present instance. 

16 is, we think a matter for regret that 
the Ccde of Criminal Prosedure has not laid 
down explicit provisions to meet cases of this 
kind, for it might well have been expected to 
doso. All we can say is that as the law now 
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stands, we are unable to say thatit is “illegal” 
for the Court to proceed with the trial of. a 
person who has pleaded guilty without pre- 
viously placing upon record its reasons ` 
for doing so: and consequently we cannot 
hold in the present case that there was not a 
legal joint trial of Ram Nath and the other 
four accused. 

We may observe here that Mr, Wallach 
who appeared for the Crown in the Qourt 
below has informed us that he put the matter 
directly before the Sessions Judge before the 
trial commenced and declared his intention to 
call Ram Nath as a prosecution witness in 
Gase the Court thought proper to convict him 
on his plea of guilty. We may infer, there: 
fore, from this and from the other circum- 
stances already mentioned that .although 
the Judge did not expressly say so atthe 
outset, he did intend that the trial should 
proceed and that he had reasons for not 
accepting and acting upon the plea of guilty. 

The next plea taken with respect to the 
statement of Ram Nath recorded by Mr. 
Darling on‘the 28th August is that it was 
not a voluntary statement and that as a con- 
fession it cannot, therefore, be used. Various 
arguments have been addressed to us in this 
connection. 


It is pointed out thas Mr. Darling, when 
recording the statement, asked Ram Nath 
a great many questions and the suggestion 
is that statements made in answer tosuch 
questions cannot be deemed voluntary. No 
doubt it is true that the law does not con- 
template or authorise inquisitorial procedure 
by a Magistrate who is called upon to record 
a confession under section 164 of the Code 
of Criminal Procedure: but it cannot be 
argued that a Magistrate is forbidden to 
ask questions, for in the first place he must 
satisfy himself that the statement proposed 
to be made is voluntary and he can only 
do so by addressing questions to the person 
who is to make the statement. In the next 
place we do not see why a Magistrate 
should not ask questions for the purpose of 
making clear and intelligible any particular 
passage of a statement made to him. The 
record of Ram Nath’s confession ig to be 
found at pages 6 te 16 of the first volume 
of the printed record. We find that many 
questions. were addressed to Ram Nath be. 
fore he began to make his statement pro- 
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per. It was inter ala about the cirocum- 
. stances of his arrest and as to the manner 
in which he had been brought to Unao. So 
far as these questions are conserned we 
cannot say that they wers improper: Mr. 
Darling was evidently anxious to ascertain 
whether any pressure had been put upon 
Ram Nath or any inducement offered to 
him after the date of his arrest. It was 
not perhaps strictly in order to ask . him 
the question to be found at the bottom of 
page +7: “Did Manna and Gunnn know 
you before?”’, for up to that stage Ram 
Nath had not mentioned these men’s names, 
Similarly with respect to a question con- 
taining the name of a chaukidar named Puswa, 
With regard to a question on page 8: “Did 
you previously know Sirdar Singh?” to 
which exception has been taken, we are 
unable to entertain the argument that it was 
put deliberately with the intention of elicit- 
ing a atatement about Sirdar Singh which 
would not otherwise have been forthcoming 
though it probably had that result. Ram 
Nath had just mentioned Sirdar Singh for the 
first.time and we think the question was legiti- 
mate. On the whole the record of the confes- 
sion does nob bear out the theory that the 
statement was otherwise tban spontaneous: 
it certainly cannot be argued that it was 
extracted -by means of persistent questioning. 


While we are on the subject of Mr, 
Darling’s procedure in connection with the 
recording of statements made by the other 
acensed before the trial, we may observe 
that it is open to adverse criticism. The 
record of Sirdar Singh’s statement (it is 
not a confession properly speaking) made 
by him on the 23rd September shows that 
a great many questions were put te him 
for the purpose of eliciting information 
regarding matters which had already come 
to Mr, Darling’s knowledge. And we must 
put if on record that Mr, Darling had no 
authority to take down the statements of 
Jungar Singh and Kesho Singh on the 29th 
and 30th of August respectively. It is quite 
obvious that in neither instance was the 
statement a voluntary statement. In both 
cases we have the Magistrate’s note that 
at the commencement of the proceedings 
he warned both these accused that they 
were being charged with murder and that 
their statements would be used as evidence 
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against them. Both men were closely ques- 
tioned ab great length, and in Jungar Singh’s 
case at any rate the nature of the pro. 
ceeding is apparent from Mr. Darling’s note 
appended to: ‘the record that he had obtained 
the statement of Jungar Singh with con- 
siderable difficulty as he was hedging nearly 
all the time and was very reluctant to give 
accurate dates and hours. His demeanour, 
it is added, was not satisfactory. It is not 
permissible for a Magistrate to question an 
accused person in this way, for the purpose 
of extracting statements to be afterwards 
used as evidence and the Sessions Judge 
was certainly wrong in allowing these state- 
ments of Kesho Singh and Jungar Singh 
to be put inas evidence, 

Another suggestion made is that this 
statement of Ram Nath was the resnlt 
of a promise of pardon. As to this we 
have the evidence of the Inspector 
Afzal Husain who denies that he ever 
offered any promise of pardon to Ram 
Nath. Mr. Darling was not put the ques- 
tion directly. He admitted having discussed 
the question of a pardon with the Inspector 
and others, but he nowhere says that any 
promise or hint of a pardon was conveyed 
to Ram Nath and we may take it thatno 
such inducement was held out by Mr. 
Darling. 


Ram Chandar, the Sub-Inspector, was not 
cross-examined as to this, so we find that 
there is no evidence of inducement in this 
form. 

With reference to the treatment of Ram 
Nath in the jail subsequent to the making 
of the confession it is admitted both by 
Mr. Darling and the Medical Officer in charge 
of the jail that Ram Nath, who was detained 
in a solitary cell, was allowed certain privileges 
in the shape of tobacco, oil, milk, mo- 
lasses and daily exercise. So faras this ig 


-concerned all we need say is that whether 


this indulgence was proper or 
cannot in any way affect the decision of 
the question we are considering, namely, 
whether any inducement was held - ont to 
Ram Nath before he made his confession 
on the 29th August. We find that it is not 
proved that any such inducement was offered. 

We have only to notice an argument put 
forward by Mr. Jackson on behalf of the 
appellant Jungar Singh. He would haye 


discreet, it 
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us exclude the confession on the ground 
that Mr. Darling was a Police Officer at the 
time he took down the confession. 

Mr, Jackson refers to section 4 of the 
Police Act (V of 1861), which invests the 
District Magistrate with general control and 
direction of the administration of Police in 
his district. He also cited the rulings re- 
ported as Queen v. Hurribole Chunder Ghose 
(8), Queen-Empress v. Bhima (9) and Empress 
y. Lester (10), none of which seems to us to 
apply to the present case. Jt is true that 
Mr. Darling did interest himself deeply in 
the investigation of this offence, as indeed 
it was his duty to do. But that fact does 
not, in our opinion, constitute him a Police 
Officer, nor can he be held to be such an 
officer by reason of the language of section 
4, of the Police Act. We are satisfied, there- 
fore, that there was no legal obstacle in 
the way of using Ram Nath’s confession 
as evidence against his co-accused in the trial 
in the Court below. 


The important question which remains to 
be considered is the weight which ought to be 
attached to the confesgion. 

* kad i ¥ 

Having arrived at this stage we may 
express the opinion that so far as Ram 
Nath’s share in the crime is concerned, his 
own confession of guilt is sufficiently corrobo- 
rated to justify the conclusion that he at 
any rate was one of Suraj Bali’s murderers: 
to that extent his s!atement is proved to 


be true. 
% 


¥ % * 


We have just mentioned that Rara Nath 
at the Sessions trial altered his statement 
so as to show that he and Ratnu got to 
Sirdar’s house on tais second occasion at 
il p. m. and not at 2 a. M., and we 
must now say a word or two in this 
connection. It appears from a note on 
the record that on the 28th November 
1916 while the Sessions trial was in progress, 
the learned Judge accompanied by the 
Assessors, Ram Nath and the Pleader who 
was appearing for Sirdar and Ratnu paid 
a visit to Bhadia and the scene of the erime. 
He was shown cver the ground by Ram Nath, 


` (8) 10. 207; 25 W. R. Cr. 36; 1 Ind. Dec, (x. s.) 
132. 
2 17 B. 485; 9 Ind. Dee. (N. s.) 315.) 

(i ) 20 B. 165; 10 Ind, Dec, (N. s.) 668. 
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who appears to have pointed ont the various 
localities referred to in his confession, that 
is, places in the neighbourhood of Bhadia 
and Moti Khera. In the course of this 
peregrination it seems that Ram Nath made 
certain statements by way of comment on or 
illustration of his confession and the Judge 
made note of these. It was on this occasion 
that Ram Nath for the first time suggested 
thab his second visit to Sirdar’s house was 
at I1 p.m. and not at 2 a. m. 

The learned Judge was clearly wrong in 
allowing Ram Nath to make these additional 
atataments—statements which were given 
out behind the back of the other accused. 
The law does not recognise procedure of 
this kind. It is admitted by the Judge 
that these statements of Ram Nath produced 
a great impression upon his mind and helped 
him ina measure to reach the conclusion 
that Ram Nath’s story was true. We need 
only say that the learned Judge ought not to 
have regarded these statements. 

* * kk * 

We are left with the feeling that the 
prosecution evidence has not succeeded in 
convincing us that the case against Kesho 
and Jungar is devoid of reasonable doubt 
so as to justify onr agreement with the 
finding of the Court below that these two 
men inspired the murder of Suraj] Bali. 

It is a case of “not proven” and these 
two appellants must have the benefit of 


our doubts, 
* 4 


% e 

We are of opinion that the charge of 
abetment against Sirdar Singh is not estab- 
lished; 

The result is that we allow these appeals, 
set aside the convictions and sentences of 
Kesho Singh, Jungar Singh and Sirdar 
Singh and acqnitting them direct that 
they be released, 


Appeals allowed. 
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ALLAHABAD HIGH COURT. 
CORIMINAL Reviston No. 100 or 1917. 
April 12, 1917. 

Present:—Mr. Justice Walsh. 
KHUDA BAKSH AND OTHERS~— 
PETITIONERS 
versus 
BEMPEROR—Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 15— 
Bench of Honorary Magistrates—Trial by two out of 
three, legality of —Proceedings, part of, before three, but 


decision by two, effect of. 

A case was opened before a Bench of three duly 
appointed Honorary Magistrates, put one of them 
left at an early stage of the proceedings and took no 
further part in ths proceedings. The other two 
Magistrates heard the whole of the case and one of 
them wrote the judgment but did not sign it, although 
he initialled certain corrections in the text. The 


third signed it: 

Held, (1) that in the absence of a special order in 
the case, or applicable to all cases of the class to 
which the case belonged, requiring as a matter of law 
three persons to hear and decide it, the hearing and 
decision by two Magistrates was in accordance with 


law; [p. 749, col. 2.1 
(2) that the mere fact that three or any other 


number of Magistrates happened to be present during 
any part of the hearing did not invalidate the trial 


of the case by two Magistrates. [p. 749, col 2; p. 750, 
col. 1.] 
Criminal revision against the order of the 


District Magistrate, Bijnor, dated the 1th 
November 1916. 

FAOTS of the case appear from the jndg- 
ment. 

Mr. Jamini Mohan Banerji, for the Peti- 
tioners.—-The proceedings began before a 
Bench of three Magistrates, but one of them 
absented himself and the other two heard the 
case. The judgment is signed by only one of 
these two. However, it appears from the 
record that the judgment was written by the 
other gentleman and the corrections therein 
have been initialled by him. The judgment 
should have been signed by both the Magis- 
trates. But the other point which arises in this 
case is that the hearingof the case by the two 
only out of three Magistrates 1s illegal, The 
Bench constitutes one Magistrate and, there- 
fore, where 
members, all of them must bear and 
adjudicate upon the cases that come before it. 
Two Magistrates where the Bench consists 
of three have no power to decide a case 
| King-Emperor v. Lado (1)], and, therefore, 


(1) A. W. N. (1962) 148, 


INDIAN OASES. 


it consists of two or more- 


749 


when the trial began before the three Magis- 
trates constituting the Bench and one of them 
absented himself and only the remaining two 
heard and decided the case, the conviction 
is bad. Damri Thakur v, Bhowant Sahoo (2), 

Mr, R. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—In this case the Bench, as 
originally constituted when the ease was 
opened, consisted of three gentlemen (Honor- 
ary Magistrates) who were duly appointed 
members of the Bench. One of them left 
at an early stage of the proceedings when 
he had heard only part of the case for the 
prosecution and took no further part in the 
proceedings. The other two gentlemen heard 
the whole of the case. Ore of them wrote the 
judgment but did not sign it, although he 
initialled certain corrections in the text. The 
other one signed it. It is quite clear that 
both took part in the hearing of the case and 
the dacision which was nitimately arrived 
at. Itis, therefore, a case which has been 
heard and decided by two Honorary Magis- 
trates. The point originally taken before 
this Court in revision was that the judgment 
should have been signed by both the Magis- 
trates. But I have allowed. arguments to 
proceed upon the other point, namely, that 
it should be presumed that the only Bench 
which could hear the case was the Bench 
of three Magistrates and, therefore, the 
hearing and decision were illegal as 
having been arrived at by two only. All 
I have before me is section 15 of the Cri- 
minal Procedure Code, which enables the 
Local Government to appoint persons to be 
members of a Bench of two or more Magis- 
trates. Both the two gentlemen who took 
part in this case were legally appointed under 
that section, as appears by exiracts from the 
Government Notification which has been 
supplied to this Court at my request by the 
District Magistrate. There is nothing before 
me to show that there was a special order 
in this case, or applicable to all cases of the 
class to which this case belongs, requiring 
as a matter of law three persons to hear and 
decide it. I hold that under these circum- 
stances a. hearing and decision by two Magis- 
trates is in accordance with the law. The 
mere fact that three or any other number 

(2) 23 C. 194; 32 Ind. Dec, (N. s ) 129. 
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happened to be present during part of the 

hearing does not invalidate the trial of the 

case by two. The application is dismissed, 
Application dismissed, 





PATNA HIGH COURT. 
CRIMINAL Revisions Nos, 157 ano 158 or 1917, 
May 9, 1917. 

Present:—Mr. Justice Jwala Prasad. 
TALEBAR CHOWDHRY— 
AGCUSED — PETITIONER 
VETEUS 
EMPEROR — OPPOSsITE Parry, 

Penal Code (Act XLV of 1860), s. 426—Mischief— 
Cutting of ripe cropin full time—Offence—Oriminal 
Procedure Code (Act V of 1898), s. 424—Judgment of 
Appellate Court, rules to be observed in writing. 

Where accused acting in good faith and under a 
bona fide belief that he was entitled to the posses. 
sion of certain land delivered to him by the Court 
in consequence of his purchase at an auction sale, 
cut away a ripe crop growing on the land in its 
full time; 

Held, that he was not guilty of the offence of 
mischief under section 426 of the Penal Code. fp. 
761, col. 1.] 

Section 424 of the Criminal Procedure Code requires 

that a judgment, whether it be under section 421 or 
under section 423, should be written by an Appellate 
Court in accordance with the rules laid down in 
Chapter XVI, inoluding section 367 of the Code, for 
the recording of a judgment. [p. 751, col. 2.] 
_ When the order of an Appellate Court is liable to 
revision by the High Court, the former 
Court should give some reason for dismissing an 
appeal to show that-the points raised in the appeal 
were properly considered by it. [p. 761, col, 2.] 

Criminal revisions from the order :of 
‘Deputy, Commissioner, Hazaribagh. 

Mr. Bankim Chandra Dey, for the Petitioner. 

JUDGMENT. 
Ix Cr. R. No. 158 or 1917, 

The petitioner in this case was convicted by 
the Sub-Divisional Magistrate of Giridih for 
. an offence under section 426 of the Indian 
Penal Code. The charge is in respect of paddy 
arop said to have been cut and removed by 
the accused on the 17th of November 
1916, The accused was sentenced to 
rigorous imprisonment for two weeks and to 
pay a fine of Rs. 50, He appealed to 
the Deputy Commissioner of Hazaribagh 
who, by his order dated the 27th of 
February 1917, summarily dismissed the 
appeal. The petitioner has, therefore, moved 
this Court for setting aside the order of 
the Deputy Commissioner as well as that of 
the Sub-Deputy Magistrate convicting him 
of the offence referred to above. 
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It appears to me that the conviction cannot. 
stand, 

Neither in the complaint petition nor on 
the statement made on solemn affirmation 
by the complainant has any offence under 
section 42€ been disclosed. The statement 
made in the complaint petition is that on the 
day of occurrence the accused forcibly cut and 
removed some paddy crops of the complainant 
from one plot of his land; and that when 
he remonstrated with him the accused 
was ready to quarrel, The reason given 
for this highhanded act of the accused is 
that the complainant had refused to serve 
the accused. 


The facts appear to be as follows:— 

There was a holding known as No. 3 
in tbe Khas Mahal jamabundi. That 
holding originally stood in the name 
of one Gulab Dusadh. It was subsequent- 
ly sub-divided among other co-sharers two 
of whom were Laht Dusadh and Talebar 
Chaudhury—the latter is the accused in 
this case. Although the lands were split 
up, the rental or jama continued to be one 
in the records of the Khas Mahal, which 
is the proprietor of this holding. It is 
admitted by the Sub-Deputy Magistrate 
aS well as by the Khas Mahal Tahsildar, 
and peshkar who have been summoned as 
witnesses- in- the case, that the entire hold- 
ing was liable fo be sold for arrears due 
from any of the:co-sharers of the hold- 
ing. i 

It appears, as has been held by the frst 
Court, that Lalit and Talebar fell into 
arrears of rent for the year 1914-15. An 
application was made by the Khas Mahal for 
issue of a certificate in respect of the 
arrears. A certificate was accordingly is- 
sued but the arrear was not realized. The 
entire holding No, 3 was accordingly adver- 
tised for sale and the accused, in the name 
of his wife, purchased the holding at the 
auction sale held in execution of the certi- 
ficate referred to above. This sale took 
place in November 1915 and a sale certi- 
ficate was obtained. Thereafter, on the. 
27th of June 1916, delivery of possession 
was effected by a peon of the Court. The 
peon in his evidence says that he actually 
put the purchaser into. possession of the 
property by having in his presence 5 or 6 
plots of land ploughed up. The peon, 
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however, adds that he thought that only 
the lands of Lalit and Talebar, the 
judgment-debtors mentioned in the sale 
certificate, were being given possession of. 
Both in the sale certificate and in ,the 
dakhildehani, the holding has been described 
by its number whish is No. 3 mentioned 
above. No boundary has been given in 
the sale certificate or in the dakhildehanz. 
It appears, therefore, that the entire 
holding No. 3. was sold and purchased 
by the accused inthe name of his wife and 
the effect of the delivery of possession would 
be to deliver the entire holding to the ac- 
cused. The complainant, who is a co-sharer 


in the holding, was not made party either. 


in the sale certificate or in the other execu: 
tion proceedings relating to the delivery of 
possession, but it appears from the judgment 
of the first Court that these persons, after 
the delivery of possession, filed an objection 


to the sale of their landa which was rejected. 


Thus it is clear that the complainant and 
the other co-sharers of the land knew per- 
fectly well of the sale of the land and 
of the delivery of possession of the same 
to the purchaser. Be that as it may, the 
- gonviction must be set aside upon the 
finding of the Court below. The Sub-Deputy 
Magistrate says in his judgment: “It is 
élear to me from the evidence that he (the 
accused) did ‘not sow the crops ‘he out, 
but, as is usual with sale purchasers, after 
gotting formal delivery of possession of some 
of the lands, allowed the claimants to sow 
the crops, then, when it was ripe for 
harvest, boldly ont it, setting up in de- 
fence good faith. In this case, therefore, the 
only point for decision is whether Talebar 
Chaudhuri acted in good faith,” 


The first question for determination was 
whether the facts, even if true, amounted 
to an offence of mischief under section 425 
of the Indian Penal Code. 

According to the Magistrate the crops 
were cut when they were ripe and in full 
time. The cutting of the crops, therefore, 
did not cause any deterioration in the value 
of the property and unless there is a de- 
terioration caused by the act of the accused; 
there cannot be mischief withinthe meaning 
of the aforesaid sestion. 


In this connection I would rely upon the 
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case of In the matter of Miras Chowkidar (1). 
The facts of that case are very similar to 
those of the present case. The learned Judges 
in delivering judgment in that case said: 
“Taking these fasts as found if appears to us 
thatithe accused could not be convicted of mis- 
chief, because he did not cause the ceterio- 
ration of any property or any such change in 
any property or in the situation thereof 
as diminished its value or utility. Of course 
if the paddy had been unripe and not fit to 
be cut, he might have been convicted of 
mischief; but it is not found in this case 
that the paddy was not ina fit state to be 
out.” 

The conviction of the accused must, tbere- 
fore, be set aside on thissole ground. But 
I further hold that the accused in this case 
acted in good faith and under a buna fide 
belief that he was entitled to the possession 
of the land delivered to him by the Court 
in consequence of his purchase at the auction 
sale. 

The learned Deputy Commissioner on the 
27th January 1917 dismissed the appeal of 
the petitioner in the following words:— 
“Pleader heard. Appeal summerily dis- 
missed.” No reason has been given by him 
for dismissing the appeal. This is contrary 
to section 424 of the Code of Criminal 
Procedtire, which requires. that a jadgment, 
whether’ it be under sectioun 42]-or under 
settion 423,- should be written by the 
Appellate Court in accordance with the rules 
laid down in Chapter XVI, including section 
367 of the Code of Criminal Procedure, for 
the recording of a judgment. When the 
order of the Appellate Court is liable to 
revision by the High Court, it is expected 
that the Court would give some reason for 
dismissing the appeal to show that the 
points raised in the appeal were properly con- 
sidered by the Court. 

The application is, therefore, allowed, the 
conviction and sentence are set aside and 
the fine, if realised, must be refunded to the 
accused. 

In Or. R. No. 157 ov 1917. 

This case is in all respects similar to 
Griminal Kevision No. 158 of 1917, which 
has just now been disposed of. 

The Magistrate who tried the case has 


(1)'7 0. W. N. 713, 
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referred in his judgment to the ‘reasons given 
in the judgment of the case from which 
Criminal Revision No. 158 of 1917 arises. 

In addition to what I have said in my 
judgment in that case, 1 would mention that 
the Magistrate had frameda charge under 
section 379 of the Indian Penal Code in 
this case but he convicted the accused 
under section 426 of the Indian Penal 
Code, without giving any reason for altering 
in his judgment the charge that was originally 
framed by him. 

The application is, therefore, allowed, the 
conviction and sentence are set aside and 
the fine, if realised, must be refunded to the 
accused. 

Convictions set aside. 


MADRAS HIGH COURT. 
CRIMINAL Revision Cases Nos. 206 anp 283 
or 1916. 

Criminal Reyrsten Petitions Nos, 171 
AND 235 or 1916. 

September 7, 1916. 
Present: Mr. Justice Sadasiva Aiyar. 
In Gr. R, ©. No. 206 of 1916 
In re VEERAPPA NAICK AND OTHERS-— 
ACCUSED— PETITIONERS. 
In Cr. R. C. No. 283 of 1916 
In re ALYAPPA NAICK AND OTHERS— 
ACCUSED— PETITIONERS, 

Criminal Procedure Code (Act V of 1898), s. 424 
—Appeal, criminal—Judgment, contents of-— Possession, 
determination of factum of— Court, duty of. 

The judgment of a Court of Criminal Appeal 
must show on its face that the Court has considered 
the facts and evidence in reasonable detail. 

A person in possession of land has a right to 
- protect his possession by show and use of reasonable 
force against trespassers and wrongdoers. 

Samba Pillai, In ve, 35 Ind. Cas, 823; (1916) 2 M. 
W. N. 218; 17 Cr L. J. 391; 4 L. W. 125, followed. 

Where the factum of possession is the determining 
element in a case, a Magistrate must find whichof the 
parties was in peaceable possession on the date -of 
the offenceand was trying to protect such possession, 
and which party was trying to acquire possession by 
use of force. 

Petitions, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Oourt to revise the 
judgmenta of the Court of the: Bub- 


INDIAN OASES, 


[1917 


Divisional first class Magistrate, Sivakasi, 
in Criminal Appeals Nos. £ and 9 of 1916, 
preferred against the judgments of the Court 
of the second class Magistrate, Sattur, in 
Oalendar Cases Nos. 475 and 476 of 1915. 

Mr. T. Ranga Ramanuja Chariar, for the 
Petitioners in Criminal Revision Case No. 
206 of 1916. 

Dr, S. Swaminadhan, for the Petitioners in 
Criminal Revision Case No. 283 of 1916. 

The Public Prosecutor, forthe Government. 

ORDER.—The Appellate Magistrate’s 
judgment is even more unsatisfactory than 
that of the second class Magistrate. The 
seeond class Magistrate says that he is 
unable to decide who was in possession on 
the date of the offence of the land and the 
manure heap and yet convicts the accused 
because (in hisopinion), “granting that accused 
No. 1 was in possession of the land and the 
manure belonged to him”, he had no right to 
protect his possession by show and use of 
reasonable force against trespassers and 
wropgdoers, This is opposed to the 
ruling in Inve Samba Pillai (1), with which 
I respectfully agree. The Appellate Magis- 
trate does not go into the evidence at all. 

I set aside the Appellate Magistrate’s 
decision in Oriminal Appeals Nos. 8 and 
9 of 1916 and direct him to re-hear the 
appeals and pronounce a proper judgment, 
which should show on its face ‘that he has 
considered the facts and the evidence in 
reasonable detail. He should also come to 
a definite finding as to which of the two 
contending parties was in peaceable posses- 
sion on the date of the offence and was 
trying to protect such possession and 
which party was trying to acquire posses- 
sion by use of force. 

Petition allowed; Case sent back. 

VRE: 

(1) 85 Ind. Cas, 823; (1916) 2 M. W. N. 213; 17 
Cr. L. J. 391; 4 L. W. 125, 
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ALLAHABAD HIGH COURT. 
LETTERS Patent Arrear No, 52 or 1916. 
March 21, 1917. 
Present:—Justioe Sir P. C. Banerji, Kr., 
and Mr. Justice Piggott. 
Sayad ALI ASGHAR-—PLAINTIFE— 
APPELLANT 
VETEUS 
Tue COLLECTOR or BULANDSHAHR 
IN CHARGE OF TAE Estate OF Musammat 


SCGHRA BEGAM AND oTHERS— 


DEFENDANTS —- RESPONDENTS. 

Muhanmadan Law— Custom, whether can be proved 
in derogation of Muhammadan Law—Custom—-Succes- 
sion—-Daughters, exclusion of —Palwal, Gurgaon District. 

Evidence is admissible to prove a custom although 
ibis ab variance with Muhammadan Law. [p. 756, 
col. 2; p 76), col. 2.] 

One A,, originally a resident of the town of Palwal 
in the Gurgaon District, obtained the village of 
Wair Badshahpur inthe District of Bulandshahr from 
the Government for services rendered during the 
Mutiny of 1657, A. died in 1876 leaving him surviving 
two widows, a minor son and two daughters. The 
estate being crippled with the debts contracted by dA. 
the two widows applied to the Government to take 
over the estate in the Bulandshahr District under 
the management ofthe Court of Wards. The Court 
of Wards took over the village under its manage- 
ment and it was assumed that it belonged to the 
widows, the minor son and the two daughters. In 
1897 the minor attained majority and one half of the 
property was released to him, the other half remaining 
under the management of the Court of Wards on 
behalf ofthe daughters. The son sued for posses- 
sion of the other half on the ground that according 
to the personal law and the custom prevailing in 
Palwal inthe District of Gurgaon the danghters 
and their issue did not in any case get a share in 
the paternal estate in the presence of the son: 

Held, thatthe plaintiff had failed to prove an 
ancient invariable custom prevailing in his family in 
derogation of Muhammadan Law whereby a daughter 
was excluded from inheritance, [p. 759, col. 2; p. 
767, col. 1.] 


Appeal against the judgment of Mr. 
Justice Rafique, dated the 13th April 1916, 
under section 10 of the Letters Patent, in 
First Appeal No, 93 of 1914. 

FACTS appear fully from the judgment of 
Piggott, J. 

The Hon’ble Dr. Sundar Lal (with him 
Pandit Baldeva Rama), for the Plaintiff-Ap- 
pellant.—The parties are governed by custom. 

LPigcort, J.—Inheritance is a matter 
of religion and not of custom. | 

In the Punjab there has been very 
extensive inquiry and it has been found that 
the custom prevails. In rural towns 
throughout the Punjab the Hindus and the 
Mubammadans neither follow Hindu nor 
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Muhammadan Law. A widow under the 
Muhammadan Law gets a full estate while 
in the Punjab a widow gets only a life-estate. 
Similarly daughters are excluded by sons. 

In 1848 when the Punjab was taken over 
by the British Government some British 
Officers were appointed as members cf the 
Punjab Commission. They found out that 
the people in the Panjab were governed by 
special custom. 

[BANERII, J.—You have to satisfy us that 
you can prove custom in derogation of 
Muhammadan Law. | 

In Noor Jehan Begum v. Nawab Mahomed 
Ali (1) it was held that the custom sould be 
proved, but this view was changed in Surmust 
Khan y.Kacir Dad Khan (2) and this view was 
followed in Jammya v. Diwan (3) and Ismail 
Khan v. Imtiaz-un-nisa (4). In the last 
mentioned cuse an appeal was preferred to 
the Privy Council and their Lordships set 
aside the decision and remanded the case for 
taking of evidence. Muhammad Ismail Khan 
v. Sheomukh Rai (Imtiaz-un-nissa) (5). 

There is another case of the Privy 
Council from Mombassa, Abdurahim Haji 
v. Halimabait (6). It is optional to Mu- 
hammadans to be governed by Muhammadan 
Law or adopt the custom of their domicile, 
Unless this is done they must be considered 
tohave taken the custom of their original 
domicile with them. 

My argument is that this family of 
Syeds was governed by a certain custom and 
they have not changed that sustom. They 
lived inthe Punjab and they still live there. 
Infact there is no change. IË the suit 


had been brought in the Punjab, the 
Punjab Courts would have held that 
the whole property was governed 


by Customary Law. As the suit has been 
brought here this question arises. They are 
governed by custom. The question is of 
their own special Customary law. In 
England the law of inheritance isa territorial 
law. On the continent they say that the 


(1) (1864) S. D. A. Rep. N. W. P. 416 A. 

(2) (1866) Agra F. B. Ruling 38. 

(3) 23 A. 20; A. W. N. (1900) 181. 

(4) 4A. L. J, 792; A. W. N. (1908) 7. 

(5) 18 Ind. Cas. 571; 17 O, W. N. 97; 15 Bom. L. R, 
76; 17 C. L. J. 143; 12 M. L T. 644; (1913) M. W. N. 27. 

(6) 32 Ind. Cas. 413; 80 M. L. J. 227; 20 20 O. W. 
N. 362; (1916) 1 M. W. N. 176; 18 Bom, L. R. 635; 43 


I. A. 35. 
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law of inberitance is a personal Jaw. In 
India the law is a personal law. A man who 
is governed by the Benares School migpating 
to Bengal and acquiring property, there is 
still governed by the law of his original 
domicile, In Bombay people of all places 
are found and they are governed by their 
own law. In this case succession to the 
entire property. was governed by tribal 
custom. It is only a matter of aecident 
that a part of the property is in this Pro- 
vince. 
and Rafique, J., was whether custom was 
proved or not. Rafique, J., said that custom 
could not run to this Province. I submit 
that tbe succession in their own native place 
is governed by tribal law and daughters have 
no right. 

[BANERJI, J.—Rafique, J., says that the 
custom is not proved |. 

1 shall show that the custom is proved 
to the hilt. 

[BANERII, J—You do not deny that the 
burden is heavy on you? | 


1 do not deny that, but I shall show that the 
custom has been admitted by the defendant 
though in qualified terms. The Hindus and 
the Muhammadans are governed by their 
tribal customs. Some incidents differ. The 
tribes in the Punjab are divided into two 
classes viz., (1) exogamous and (2) endoga- 
mous, 2.¢.5 those who marry, in their own gotra 
and those who marry outside it. The custom 
of succession of daughters is not proved. 
They do not want a member of another tribe 
to come in, 

[Banursi, J.—Custom must be proved to be 
an invariable custom. 

In the Punjab the Settlement Officers dis- 
covered that the people were not governed 
by Hindu and Muhammadan Law but by 
custom, The rural population is governed 
throughout by Customary Law in matters 
of succession. An inquiry was made as to 
custom. 

[Piccort, J.— Whatever custom may have 
been in the Punjab it did not prevail] in the 
village in question, It was after mutiny that 
this rart war taken in the Punjab. | 

Dr. Sundar Lal then stated the procedure 
adopted in the Punjab for ascertaining 
custom. 

. in the case of these Syeds there is a clear 
indication that daughters do not inherit 
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in preference to widows and sons. They 
accepted the law of the people.among whom 
they settled. The tribal law should have 
the first place in the Punjab and if no 
custom is found, then and then only Hindu 
or Muhammadan Law is to be followed. 

[Banersi, J—Mubammadan Law is to be 
applied unless modified by custom. 

Dr. Sundar Lal then distinguished between 
wajib ul-arz and riwaj-t-am and contended 
that riwaj-t-am was constantly regarded as 
some evidence of custom. 

Mr. Ryves, for the Respondent.—I admit 
this. 

Dr. Sundar Lal, after arguing on facts, 
contended thatin proving custom hearsay 
evidence is admissible in evidence. 


There are numerous cases among Syeds of 
danghters excluding collaterals. He re- 
ferred to Nabi Bakhsh v. Musammat Zebo (7); 
Musammat Gulab Khatan v, Mian Muhammad 
(5), Musammat Emna v. Sajawal Khan (9), 
Kutbuddin Khan v. Musammat Amir Begam 
(10), Muzafar Ali v. Zainab (11), Ellis’s Note 
Book page 240, Akbar Ali v. Allah Di (12), 
Zahid Hussain v. Karam Ali (13). 

After arguing on facts of the case he con- 
tended that among Syeds in several districts 
riwaj-t-am has been-considered as good and 
binding, 


Musammat Ghulam Zohra v, Rukn Abdulla 
Shah (14) Ghulam Kadir v. Musammat Sahib 
un-nissa (15), Musammat Bano Begam v. 
Syad Ahmad Ali (16), Gosia Begam v. Umed 


Ali (17), Ranjha v. Jindwaddi (18) and 


Muzaffar Ali y. Zainab (11). 

There are some more cases in the Punjab 
Law Reporter. 

These Syeda of Palwal are governed by the 
customary rule of succession. The family 
is a family of old biswadars, 

4 86 P. R. 1900. 

(8) 5 P. R. 1898. 

(9) 37 P, R. 1898. 

(10) 36 P. R. 1889. 

(11) 7 Ind. Cas. 348; 58 P., R. 
1910; 107 P. L. B. 1910. 

(12) 22 Ind, Cas. 2; 98 P, R. 1913; 132 P. L. R, 1914. 

(13) 8 Ind. Cas. 667; 18 P. L. R. 1911. 

(14) 18 P, R. 1889, 

(15) 44 P. R. 1889, 

fe} 32 P. R. 1892. 

17) 23 Ind. Cas. 541; 21 P, R. 1914; 137 P. L. R. 
1914. 

(18) 24 Ind. Cas, 942; 104 P. R. 1914, 221 P, L., R, 
1914; 122 P, W. R. 1914, 


1910; 81 P. W.R. 
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The rule laid down inthe riwaj-¢-am is the 
rule generally followed. 

[ BANERJI, J.=- Riwaj-t-am is merely an 
opinion of the officer concerned or the officer 
who has taken evidence on the point. | 

He was trying to find out the custom. He 
found that by unanimous consent this was 
the custom and he recorded it. 

< [Bangera J.—Shall we be justified in 

putting on the riwaj-t-am the reliance that 
you are asking? Is it evidence of so great 
a value? | 


The Punjab Courts have done so. 
case of Hindus daughters were entirely 
excluded, In case of Muhammadans if there 
were no sons widows and daughters came 
in. 

There is no case exactly in point, the 
reason being thatthe cases have been between 
collaterals and sons. 

[Baxerst, J.—You may say that the ques- 
tion was not gone into Court as nobody 
questions it. | 

[Piaeorr, J., referred tothe Koran, Chapter 
XV, Sale’s Translation. | 

Dr. Sundar Lal referred to Palmer’s Trana- 
lation of the Koran, Chapter IV. 

‘He then referred to Customary Law of 
several districts, viz. :— ` 


Ambala p. 18 
Gurdaspur p. 88 
Shahpur p. 48 
Muzaffargarh p. 84 
Peshawar p 16 


In the Punjab they will take as axioma- 
tic that sons exclude daughters. There is 
not a single case in which if is departed from. 
In our Province up to 1864 custom could 
be proved. From 1866 to (1907) 4 A. 
L. J. R, no custom in contravention 
of Muhammadan Law could be proved.. 
The Privy Oounoil held that this isa matter 
which the plaintiff is entitled to prove. 
The question is whether the practice prior 
to 1866 has been restored by the Privy 
Council. If the rule has been restored the 
whole question is whether a custom can be 
proved asin the Punjab. Riwaj-d-am is re- 
garded as a document of very great import- 
ance by the Courts throughout the Punjab. 


Mr. Ryves, for the Respondent.— Asghar Ali 
had no property in Palwal when the property 
in Bulandshahr was acquired. Conld it be 
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put ‘forward that the rule prevailing in 
Palwal applied here? The practice bas grown 
up in recent times that among certain 
Muhammadans daughters are excluded. Is 
that practice a custom having the foree of 
law inthese provinces so as to overrule the 
Muhammadan Law? 

He referred to (1) The Punjab Census 
Report (1911) Part I, page 176, (2) Ratti- 
gan’s Digest of the Customary Law (8th 
aad page 2, (3) Raj Kaur v. Talok Singh 
19), 

It was not till 1875 that people in Gujarat 
began to set up custom. 

He then referred to Muhammad Hayat 
Khan v. Sandhe Khan (20), Jamiaét-ul-nisa v., 
Hashmat-ul-nisa (21), Magsud-ul-nisa v., 
js Zohra (22), Gohra v, Hari Ram 
23). 

I adopt the judgment of Rafique, J., as 
part of my argument. 


He then referred to Maya v. Gurdit Singh 
(24), Muzafar Ali v. Zainab (11), Baij Nath 
y, Gulab Din (25), Elahi Bakhsh v. Rhewnt 
(26), Devi Singh v. Premi (27), Nathu v 
Rahman (28), Moti Ram v. Jant Ram (29), 
Ayaz-ud-Din v. Mahfuzunnise (80), Lelu v. 
Ram Chand (31). 


According to these rulings the property 
must be ancestral and the parties must be 
pure agriculturists so that custom may 


apply. 
He submitted that he was not going to 
argue the point whether evidence could be 


(19) 33 Ind, Cas. 992; 38 P. R. 1916; 99 P, W. R, 
1916. 

(20) 55 P. R. 1908; 105 P. W.R. 1908. 

(21) 4 Ind. Cas. 638; 124 P. R. 1908; 3 P. L. R, 1909, 

(22) 135 P. R. 1908. 

(23) 115 P. R' 1907. 

(24) 4 Ind. Cas. 947; 1 P. R. 1910; 128 P, W. R. 
1909; 145 P. L. R, 1909. 

(25) 8 Ind, Cas. 315; 90 P, R. 1910; 191 P. L,R. 
1910, 

(26) 116 P. R. 1906; 93 P. L. R. 1907. 

(27) 9 Ind. Cas. 683; 11 P. R. 1911;83 P, L. R, 1911; 
57 P. W. R. 1911. 

(28) 11 Ind. Cas. 11; 44 P. R. 1911; 85 P, W. R. 
1911; 198 P. L. R. 191). 

(29) 103 P. R. 1902. 

(30) 27 Ind. Cas. 542; 3 P. W. R. 1915; 32 P. In. 
1916;-63 P. R. 1915. 

(81) 31 Ind. Cas. 294; 174 P. W, R. 1915; 23 P. R. 
1916. 
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given to prove a custom at variance with 
Mubammadan Law, The case has been 
argued onthe assumption thatthe law on 
that point has been set at rest by the Privy 
Council. l 

Dr. Sundar Lal was called upon to reply. 


JULGMENT., 

- BANERI, J.—The suit which has given rise 
to this appeal was brought by the appel- 
lant for possession of a hslf share of the 
village Wair Badshahpur in the District of 
Bulandshahr, which had been granted to his 
father Asghar Ali by the British Govern- 
ment for services rendered during the Mutiny 
of 1857. Asghar Ali was originally a resi- 
dent of the town of Palwal in the Gurgaon 
District, now appertaining to the Punjab. 
He held various appointments and finally 
became Tahsildar of Azamgarh, where he 
rendered the good service for which he 
obtained the village of Wair Badshahpnr. 
He died in 1576 leaving him surviving two 
widows, Moti Begam and Sakina Bagam, 
a son, Ali Asghar, the present plaintiff, and 
two daughters, Sughra Bagam and Saera 
Begam. The children were the issue of his 
marriage with Moti Begam. At the time of 
his death the son Ali Aeghar was very 
young. Saera Begam is dead and her heirs 
are defendants to the suit, so also is 
Sughra Begam. In 18$2 the widows applied 
to the Government to take over the estate 
in the Bulandshahr District under the 
management of the Court of Wards. An 
inquiry was held and it was reported 
that the property belonged to the two 
widows, the son and the danghters of 
Asghar Ali, they being his heirs under the 
Muhammadan Law. The Government declar- 
ed the two widows and Sughra Begam, 
who were adults, to be disqualified proprietors 
and the Board af Revenue ordered that the 
Court of Wards should assume charge of 
the estate as the property of all the heirs 
of Asghar Ali (see page 78R). 

In 1897 Ali Asghar attained majority, 
but 16 was not until 1910 that one half of 
the property was released in his favour, 
The remaining half is still under the manage- 
ment of the Court of Wards on behalf of 
Sughra Begam ard the heirs of Saera 
Begam. For this reason the Court of Wards 
has been made a defendant to the snit. The 
widows of Asghar Ali being dead, one half of 
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the property devolved under the Muhamma- 
dan Law on Ali Asghar, the son, and the 
other half on his sisters or their heirs. it 
18 this half share whichis claimed by the 
plaintiff in this suit and his claim is found- 
ed on the allegation, as contained in the 7th 
paragraph of the plaint, that “according to 
the personal law and the custom prevailing 
in Palwal, the residence of the plaintiff and 
his ancestors, and in the District of Gurgaon... 
and the entire Province of the Punjab, the 
daughters and their issue do not in any 
case get a share in the paternal estate in the 
presence of the son.” 

A contention was raised that the alleged 
custom being contrary to Muhammadan Law 
which governs inheritance among Muham- 
madans, no evidence could be given to prove 
it. This contention is supported by the 
decision cf a Full Beneh of this Court in 
Surmust Khan v. Kadir Dad Khan (2), which 
was followed in Jammya v. Diwan (8) and 
Ismail Khan v, Imtiaz un-nisa (4). In the case 
last mentioned an appeal was preferred to the 
Privy Council and their Lordships set aside 
the decision of this Court and remanded the 
case withdirections to take evidence in proof 
of the alleged custom. The judgment of their 
Lordships is reported as Muhammad Ismail 
Khan v. Sheomukh Rat (Imtioz-un-nissa ) (5). 
We must, therefore, take it that in the opinion 
of their Lordships evidence is admissible 
to prove the alleged custom, although it 
is at variance with Muhammadan Law. The 
Trial Court accordingly took evidence, but it 
came to the conclusion that the custom set 
up by the plaintiff was not proved and 
dismissed the suit. Upon appeal to this 
Court the learned Judges who heard the 
appeal differed in opinion on the question 
of custom, the learned Chief Justice 
holding that the onstom was proved 
whilst the view of Mr. Justice Rafique 
was in accordance with that of the lower 
Court. Hence this appeal under the Letters 
Patent. I need hardly observe that the 
custom alleged by the plaintiff being con- 
trary to the Muhammadan Law of inheritance, 
it lay heavily upon the plaintiff to prove 
it by very cogent evidence. He must 
show not only that the custom exists but 
also that if is ancient, certain and invari- 
able. The plaintiff does not assert that the 
custom prevails in the District of Buland- 
shahr, where the property in dispute is 
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situate but he alleges that it ‘obtains in 
the whole of the Punjab, in the District of 
Gurgaon and in the town of Palwal and that 
it is the personal law of his family 
whereby inheritance to his family propsrty 
is governed. It must be remembered 
that the District of Gurgaon was a part 
of the North-Western Provinces, now called 
the Province of Agra, and was not annexed 
to the Punjab - until the year 1858. In 
order, therefore, to establish the antiquity 
of the alleged custom it was necessary for 
the plaintiff to prove that it prevailed in 
Gurgaon before its inclusionin the Punjah, 
This, in my opinion, he has entirely failed to do. 
Of the numerous instances mentioned by the 
plaintiff's witnesses only a very few, not 
more than eight at the most, relate to the 
period when Gurgaon was a part of these 
Provinces and as regards even these in- 
stances the statements of the witnesses are 
vague and it has not been alleged that 
daughters had claimed their legal share and 
were excluded from it. No- documentary 
evidence has been produced on the point 
and if seems that none exists. The wajib- 
ul-arz of Palwal prepared at the Settlement 
of 1854 appears to be extant, as the defend- 
ants have filed an extract from it, showing 
the names of co-sharers in that town ( R 99). 
Had any custom such as that alleged by the 
plaintiff prevailed at Palwal it would have been 
recorded in the wajtb-ul-arz and the plaintiff 
would undoubtedly have produced a copy of 
the record. The non-prodastion of the wajib. 
ul-arz is, in my opinion, a very significant 
circumstance. I also find that in years sub- 
sequent to the annexation of Gurgaon, 
daughters succeeded to their father’s pro- 
perty and transferred it by sale or mortgage. 
A number of documents have been produced 
and proved from which it appears:— 


(1) That on Ist January 1864 and 4th July 
1864, the widows and sister of one Azimullah 
of Palwal sold property to aresident of the 
same place as their ancestral property (see 
R 41 and R 44); 


(2) that on December 26th, 1865, the son 
andthe daughter of Warir Aliof Palwal 
executed a sale deed of property inherited 
by them from their father (R 43); 


(3) -that in a  sale-deed, dated 16th 
December 1867, it was ctated that the son 
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and daughters of Inayat Ali of Palwal were in 
possession of his property as heirs (R 48); 

(4) that in 1868 three sale-deads were 
executed on 23rd and 25th July and 13th 
December, respectively, the first by the 
daughter and the widow of Bakhsh Ullah, 
the second by the daughter of Ismat Ullah, 
Nur Mohammad and Pirbakhsh and the 
third by the daughter of Ghulam Ghauns, all 
of Palwal, in respect of their “ancestral” 
shares in that town (R 50, R58 and 
R 55); and 

(5) that on 27th February 1869, the 
widow and daughter of Ghulam Ghaus of 
Palwal exeouted a mortgage (R 69). 

The fact that daughters transferred pro- 
perty and described it as ancestral clearly 
shows that they inherited property and 
remained in possession thereof and were not 
excluded from inheritance. There is nothing 
to justify the assumption that they had 
acquired the property otherwise than by 
inheritance. IJtis said that the transferees, 
in order to secure themselves against any 
possible claim by the daughters, got them to 
join their male relatives in executing the 
documents, but this wonld have been unneces- 
sary had an invariable custom of exclusion 
prevailed. The very fact of the purchasers 
being apprehensive of a claim by the 
daughters negatives the existence of a well 
established eustom which was certain and 
invariable. The vendors and the purchasers 
were both residents of Palwal and the latter 
would have been well aware of the custom 
had any prevailed. Furthermore, the execu- 
tants of most of the documents mentioned 
above were ladies only and there is, therefore, 
no room for the suggestion made on behalf 
of the plaintiff, 


It appears that in 1876 a daughter— 
belonging to Palwal—claimed her share 
under the Muhammadan Law, in respest 
of property in that town, against her brother | 
and transferees from him and obtained a 
decree on 3ist May 1876 (R70). Thesnit 
was contested by the brother but neither ha 
nor his transferee set up the custom now 
put forward and alleged that a daughter was 
by custom excluded from inheritance. This 
also is, in my opinion, a strong circumstance 
against the existence of an invariable custom 
of exclusion of daughters. 

The chief reliance of the pluintiff is on 
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the document called the -riwaj-t-am which 
records customs ascertained by the Settle- 
ment Officer as existing in particular locali- 
ties. In the riwaj-d-am of Palwal and of 
the District of Gurgaon (A 225 and 227) 
it is stated that “the right of inheritance 
does not devolve on a daughter in any case.” 
The custom prevailing among 18 castes is 
. mentioned and it isresorded that “in the caste 
of Satyids and Sheikhs the right of inherit- 
ance devolves on the widow, son, grandson, 
and great-grandson in preference to a 
daughter.” The Settlement of the Gurgaon 
District was begun in 1865 and the riwa;- 
i-am was -prepared in 1877. The mode in 
which an enquiry as to existing custom was 
made and the riwaj-7-am was prepared is 
narrated in Tupper’s Punjab Customary 
Law and in the Settlement Report of the 
Gurgaon District. It appears that numbers 
of headmen were assembled and questioned 
and the result of the enquiry so made was 
recorded. Itis more probable, so far as the 
Gurgaon District was concerned, that the 
custom recorded was the custom which the 
residents desired to adopt in common with 
the agriculturists of other neighbouring 
districts in the Punjab, where the custom 
was of great antiquity, than that it was a 
custom which had previously obtained in 
that district. As observed by Sir William 
Rattigan in his well-known work, The Digest 
of Civil Law for the Punjab, the evidential 
value of the riwaj-i-am “varies considerably 
as to what that unwritten law is.” He says 
that... when based on authenticated prece- 
dents the value of such records is great. But 
where the Settlement Officer, charged with 
the preparation of such records, has shaped 
public opinion on most questions in the direc- 
tion in which he himself and others of longer 
experience thought equitable, as Mr. Thor- 
burn candidly acknowledges he did in the 
Bannu District, the value of entries purport- 
ing to expound local customs is obviously 
reduced to zero. And it must, I fear, be added, 
that in the Settlement Records of other 
districts also, although we may not have a 
similar candid avowal with respect to them on 
the part of the Settlement Officer, such as 
Mr. Thorburn supplies, identical influences 
would nevertheless explain many of the most 
dogmatico statements of alleged customs which 
egcur in them, for which no precedents are 
cited and for which probably none would be 
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found to exist” (page 2). In a foot note on 
page 13 he remarks that “the réwaj-¢-am not 
being a part of the Settlement Record, its 
authority is just that due to the precedents on 
which it rests, which should be examined and 
tested.” And in support of this opinion he has 
sited a number of rulings of the Punjab 
Chief Court. It does not appear what the 
precedents are on the authority of which the 
riwaj-t-am of Gurgaon was prepared. It is, 
therefore, difficult to place on that document 
the value which is claimed for it. Moreover, 
it is stated in the document itself that ‘there 
are many instances,........ in whish on the 
death of a father, the property devolves on 
his daughter,” but it is said “that this does 
not appear to be by right of inheritance”’. 
The reason assigned appears to be merely 
a surmise but the fact remains that according 
to the particular riwaj-t-am on which the 
plaintiff relies the property of an owner has 
in many instances devolved on his daughter 
thus negativing the existence of an invari- 
able custom. I notice that in certain recent 
decisions the Punjab Chief Court has 


held that the riwaj-z-am by itself is not 
sufficient to prove a custom and raises 
no presumption as to its existence. The 


value of each mwaj-1-am depends on its 
own circumstances. 

It is conceded on behalf of the plaintiff 
that the riwaj-c-am records customs by 
which agricultural tribes and agriculturists 
are governed. It has been held by the 


Punjab Chief Court that by an agricul- 


tural tribe is meant a tribe whose 
principal means of livelihood iş 
agriculture [see Muhammad Hayat Khan 


v. Sandhe Khan (20)] and thata non-agri- 
cultural tribe is not governed by the 
custom recorded in the riwaj-t-am | Gohra 
yv. Hari Ram (23)], We have, ‘therefore, 
to see whether, Asghar Ali was an agricul- 
turist or biswadar. The evidence clearly shows 
that he was not originally a co-sharer (liswa- 
dar) in Palwal. An extract from the wajzb- 
ul-arz of that town for 1854, which has been 
produced on behalf of the defendanta,sets forth 
a complete list of the biswadars (pro- 
prietors) of kasba Palwal, but in that 
list the name of Asghar Ali or that of 
any of his ancestors finds no place. The 
great portion of his life. was spent ‘In 
service outside the Punjab and it was not 
until after the mutiny that he acquired 
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- Some property in his natiye place Palwal. All 
that he owned was a few beghas of land 
attached to a well known as Sailahgarh Well. 
My learned colleague has dealt at some 
length with this part of the case and has 
referred to the evidence on the point. I 
deem it unnecessary to go .over the same 
ground. It is sufficient to say that I fully 
agree with him in holding that it has not 
been proved that Asghar Ali was a brswadar 
and agriculturist, The custom recorded in 
the riwaj-t-am does not, therefore, govern 
the ssccession to his property. . 

A large amount of oral evidence has 
been adduced on behalf of the plaintiff 
to show that in numerous cases daughters 
have not succeeded to their father’s pro- 
perty. I am unable to place much value 
on this evidence. The instances cited relate 
mostly to the period subsequent to the 
preparation of the riwaj-7-am and hardly any 
case has been cited to show that a danghter 


was excluded after contest. It may be 
that in the instances referred to, the 
daughters were married into well-to-do 


families and did not like to claim their 
shares from their brothers, It may also be 
that they lived with their brothers and 
were supported out of the income of the 
paternal estate, In the absence of clear 
and satisfactory evidence on these points 
the bare fact of daughters not taking a 
share’ proves very little. The witnesses for 
the defendants have, on the other hand, 
referred to a fairly large number of instances 
in which daughters have shared their father’s 
property with their. brothers. Although 
these instances are not as numerous as 
those mentioned by the plaintiff’s witnesses, 
they clearly establish - that an invariable 
custom of exclusion does not exist. It is 
noteworthy that we do not find in the 
Punjab Record any precedent in whieh in 
the district in question a brother was held 
to exelnde a sister. 


It is said that the faot of the name of 
the plaintiff alone being entered in the 
revenue papers of Wair Badshahpur after 
the death of Asghar Ali raises the inference 
that it was conceded by his daughters that 
they had no right because of the existence 
of the alleged custom. In my opinion this 
circumstance is entitled to very little weight, 
It ig common knowledge that in many dieo 
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tricts is this Province, where admittedly 
no custom of exclusion of daughters exists, 
the name of the brother alone is entered, 
specially when daughters live with their 
brother. ln the present case the plaintiff 
was very young when Asghar Alidied. The 
whole family, consisting of the two widows, 
the son and the two daughters, lived together 
and were maintained out of the income 
of the property. Both the widows got them- 
selves appointed guardians of the minor 
and both of them applied to Govern- 
ment to take over the estate and place it 
in charge of the Court of Wards. Asghar 
Ali had left heavy debts and the family 
was in an impecunious condition. It was 
for the payment of these debts that the 
widows prayed that the estate should be 
managed by the Court of Wards, the family 
undertaking to support itself, apparently in 
penury, from the income of the little pro- 
perty they had in Palwal. All this shows 
that ib was never intended that the daughters 
had no interest in the property. I have 
already stated that the Court of Wards 
took charge of the estate not only on be- 
half of the plaintiff but also on behalf of the 
widows and the daughters. It went so far 
as to fix aseparate allowance for Snghra 
Begam. It is also a significant circum- 
stance that although the plaintiff attained 
majority in 1897 he did not claim the 
whole estate until 1910. 


After giving the case my-best considera- 
tion I am unable to hold that the plaintiff 
has proved an ancient invariable custom in 
derogation of Muhammadan Law, whereby 
a daughter is excluded from inheritance. 
The suit was, therefore, rightly dismissed 
and I would dismiss the appeal. 

Presorr, J.—The suit ont of which this 
appeal arises relates to a portion of the 
estate left by one Saiyed Asghar Ali, who 
died as long ago as the year 1876. His 
personal history requires to be noticed as an 
aid to the correct appreciation of the ques- 
tions whieh arise for disposal. He was 
born at the town of Palwal in the Gurgaon 
District, at a time when that district formed 
part of the territories administered by the 
Lieutenant-Governor of the North-West Pro- 
vinces. He went abroad at an early age 
to seek his fortune. He first enlisted as 
a sipahi with the Raja of Ballabgarhbut 
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afterwards took service under the District 
Government, becoming a Sub-Inspector of 
Police and later a Tahsildar, During the 
mutiny he was stationed at Azamgarh, where 
herendered faithful and distinguished service. 
As a reward he received from Government 
a grant’ of the entire village of Wair 
Badshahpur in the Bulandshahr District. 
The same sort of influence which made 
William Shakespeare in later life a Janded 
’ ~proprietor ab Stratford-on-Avon drew Saiyed 
‘ Asghar Ali back to his native town. . He 
made purchases of land there; and it seems 
fair matter of inference from the evidence 
that he must have lived beyond -his means 
in order to cut a figure in the eyes of 
his townfolk, He left him surviving two 
widows, Moti Begam and Sakina Begam, 
a son named Ali Asghar and two daughters, 
Sughra Begam and Saera Begam. In the 
Bulandshahr District the son, Ali Asghar, was 
recorded as sole proprietor of Wair Bad- 
shahpur, under the guardianship of his 
mother and step-mother. The estate, how- 
ever, was crippled with the debts contract- 
ed by the father, and in’ 16868 we find a 
decree for a large amount passed in favour of 
the Bank of Upper India, Limited. In 1893 
the two widows threw themselves on the 
mercy of Government, asking that the 
Bulandshahr property might be taken under 
the management of the Court of Wards and 
nursed into solvency. The ladies offered to 
support themselves and their minor children 
on the income of the Palwal property, 
though protesting that if was” barely suffi- 
cient for the purpose, and to leave the 
entire income of Wair Badshahpur available 
for clearing off the debts. The Court of 
Wards took over the village, substantially 
on these terms. The usual preliminary 
inquiries were ‘made as to the names of the 
owners of the property and it was assumed, 
without question raised at the time, that 
it had devolved in accordance with 
the rules of the Muhammadan Law of 
ipheritance and belonged to the two widows, 
the son and the two daughters of the 
original grantee, The question of ownership 
was raised later, when Ali Asghar opposed 
an application by one of his sisters for 
the grant of a maintenance allowance out 
of the income of the village. It was 
brought to a head when the Court of Wards 
. p@leased only half the village to Ali Asghar 


INDIAN OASES. 


‘In the presence of near relatives. 


[194 


on the latter’s attaining majority. One of the 
daughters, Sasra Begam, is now dead; and it 
has been assumed in argument before us that 
the present: possession of the parties re-. 
presents correctly the devolution of the 
property concerned according to the rules. 
of the Muhammadan Law. The plaintiff. 
Ali Asghar is in possession of one half of 
the village of Wair Badhshahpur; he is 


-guing to recover possession of the other 


half from the Court of Wards, which ig 
holding the same on behalf of the surviving 
sister, Sughra Begam, and of the heirs of 
Saéra Begam. 

The parties are Sunni Muhammdans, and 


‘it lies on the plaintiff to satisfy the Court 


that he is not bound by the law of inherit- 
ance generally applicable to - his. co- 
religionists. He is infact seeking to deprive 
his sisters of a right expressly conferred 
on them by the revealed law. The direc- 
tions on the subject are to be found in 
the Fourth Chapter of the Koran, entitled 
Women.” I quote the relevant passages 
from Sale’s Translation: ` “Men ought to 
have a part of what their parents and 
kindred leave behind them when they 
die and women also ought to have a part 
of what their parents and kindred leave, 
whether it be little, or whether it be much, 
a determinate part is dueto them.” Then, 
a few lines further on, prefaced by the 
emphatic words, “God hath thus commanded 
you, concerning your children,” comes the 
definite rule: “A male shall have a8 much 
as the share of two females, but if they 
be females only and above two in number, 
they shall have two-thirds of what the 
deceased shall leave.” l 
The plea with which the plaintiff came inta 
Court was that “according to the personal 
law and the custom prevailing in Palwal, the 
residence of the plaintif and his ancestors, 
and in the District of Gurgaon, part of the 
Province of the Punjab, and the entire, 
Province of the Punjab, the daughters and 
their issue do not in any case geta share 
in the paternal estate in the presence cf a 
son,” In the witness-box the plaintiff 
stated his case thus: “In our family the 
daughters do not get the inheritance in the 
presence of sons, widows and greatgrand- 
sons. Daughters do not get a share even 
The 
custcm prevails among both the Hindng 
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and the Muhammadans. It has been in 
vogue from the time of the ancestors...... 
i have never come across any instance of 
a girl who may have inherited amy pro- 
perty, nor did any girl of our family ever 
inherit any property.’ The first Qourt 
having decided against the plaintiff, the 
latter’s position is thus defined in the 
memorandum of appeal to this Court: 
The succession to the estate of Asghar 
Ali is governed by the personal and 
Customary Law governing the succession to 
the estates of the members of his community 
at Palwal.” 

The defendants in reply may be said to 
have entrenched themselves behind a triple 
line of defence:— 

(I) First they plead that it was not 
open to the plaintiff to set up, or to prove, 
any custom in derogation of the Muhammadan 
Law of inheritance. 

(II) Secondly, while admitting that there is 
“a local eustom at Palwa}? under which 
daughters do not succeed to any share in 
the paternal inheritance in the presence of 
sons, they plead that this custom prevails 
only amongst ‘old biswadars,” that is, co- 
sharers in landed property, and that, neither 
the plaintiff himself, nor his father before 
him, nor the immediate ancestors of 
family -could be correctly described as “old 
biswadars.”” 


(III) Thirdly, they plead that the alleged 


eustom, even to the limited extent to 
which its existence is admitted, is one 
ef the incidents” of the ownership of 


agricultural land in Palwal, and could in 
no case govern the succession to property 
situated in the District of Bulandshahr. 

It is an essential part of the plaintiff’s 
case, as laid before us in argument, that 
the evidence on the record should first of 
all be considered in reference to the 
pleadings of the defendants as above set 
forth. He claims, if I may so express it, 
that he bas carried these three lines of 
entrenchments by direct assault. He denies 
the proposition of law enunciated in the 
first plea. He claims to have proved that 
his family are “old béswadars’” of Palwal, 
within the meaning of the admission contained 
in the second plea; and he contends that, 
if this be once established, there is nothing 
on the record to warrant the limitation 
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sought to be imposed by the third plea on 
the admission contained in the second. 

Over and above this, the plaintiff 
claims to have turned the second and 
third lines of entrenchments by a wide 
flanking movement. He igs in no way 
bound to establish a custom limited to “old 
biswadars”’ of Palwal. He sets up a custom 
the Court is at liberty to call a 
“local”, a “tribal” or a “family” custom, 
as it may think proper, but at any rate he 
claims to have established that, in the 
family to which the parties belong, 
daughters take no share in the paternal 
inheritance in the presence of sons, 

The first line of defence the plaintiff 
may be said to have carried, though not 
without appreciable losses. A few years 
ago it would have been held by this 
Court to be impregnable. For many 
years this Court adhered inflexibly to a 
principle first laid down in Surmust 
Khan y. Kadir Dad Khan (2) and re-affirmed 
in Jammya v, Diwan (3). This principle 
was, in effect, that the provisions of section 
37 of the Bengal Civil Courts Act of 
1887 forbade the Civil Courts of this 


Province to entertain a plea that Muham- 


madan litigants, admittedy governed in a 
general way by the ordinary rules of 
Muhammadan Law, were subject in matters 
of inheritance to any custom of succession 
at variance with that law. It so happened 
that the question came up again before this 
Court in connection with a litigation the 
parties to which were not residents of this 
Province, but belonged toa family of im- 
migrants from Baluchistan. In that case— 
Ismail Khan v. Imtiaz un-nisa (4)—this 
Court applied the old rule. The case was 
taken to the’ Privy Counoil in appeal, and 
their Jordships directed evidence to be 
taken in proof of the alleged tribal or family 
custom, Vide Muhammad Ismail Khan vy. 
Sheomukh Rai( Imtiaz-un-nissa) (5). The Court 
below has, therefore, rightly permitted the 
plaintiff to adduce evidence in proof of the 
sustom set up by him, and that evidence 
16 is our duty to consider, 


Tt seems important, however, to appreciate 
fuliy what it is that the plaintiff sats 
out to prove. He belongs to an ancient family 
of Saiyeds, claiming descent from the 
Founder of Islam. The presumption is that 
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there was a time when this family observed 
the rules of inheritance as laid down in 
the revealed law. The first we hear of 
them in India is asa family of settlers in 
the town of Palwal, living presnmably 
under Muhammadan rule and at no great 
distance from the capital of the Moghal 
Empire. From the rule of the Moghals the 
District of Gurgaon passes under the 
control of the British Government, and it 
belonge thereafter to a Province where 
the Bengal Civil Courts’ Act enjoins upon 
the Local Courts toadminister to Muhammadan 
litigants the Muhammadan Law on questions 
of inheritance. It seems to lie very heavily 
on the plaintiff to satisfy the Court as to 
when and how, under the circumstances 
above stated, it first became an established 
custom in his family for the sons to 
deprive the daughters of the share in the 
paternal inheritance expressly and emphati- 
cally reserved to the latter by the words 
‘of the Prophet himself. 

The second line of defence is not to be 
carried by direct assault in the manner 
suggested on behalf of the plaintiff. I feel 
no hesitation in holding that neither Syed 
Asghar Ali himself nor any of his an- 
sestors, as to whom information is available 
on this record, can be correetly described 
as an old biswadar” of Palwal. The word 
“biswadar” is derived from the biswa, the 
twentieth portion of a bigha, the common 
land measure unit of Northern India. It 
is defined in Platt’s Dictionary as meaning 
the “holder of a share or shares in a 
_eo-parcenary village.” It crops up again in 
a judgment printed at pages 132A et seg. 
of this record, a judgment arising out of 
a litigation in this very town of Palwal, 
in which it is clearly explained that 
Muhammadan residents of that town 
who are not biswadars are presumably 
governed by the ordinary law in matters 
of inheritance, though it is presumed 
that Obiswadars are not. Elsewhere in 
this record it is used as the equiya- 
lent of the common word “biswadars” or 
“eo-sharers,” familiar in the revenue records 
of these Provinces. The defendants have 
placed on the record (pages 99 and 109 
R) a copy of the list of biswadars of 
patti Khel and malguzars of Kasba Palwal, 
prepared at the Settlement of 1854, This 
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list doss not contain the name of Syed 
Asghar Ali or of any ancestor of his, or 
of any member of his family. There 
are only two Syeds in the list, and they 
are recorded as in possession as lessees” pre- 
sum2zbly holding on a farming lease the 
shares of certain defaulting co-sharers. 
Their possession must have ripened later 
into full ownership, for we find Syed 
Asghar Ali purchasing land in Palwal 
from these men, or their descendants. Palwal 
itself is not an agricultural village, it is 
a small town. It has been a Municipality 
since 1880, and its population at the 
census of 1901 was close on thirteen 
thousand souls. Its agricaltural lands seem 
to be divided, so far as this record shows, 
into “patti Khel” and “Khel Kburd.” In 
the latter the plaintif admitted that he 
held no landed property. The houses in 
kasba Palwal and the bulk of the lands 
in patit Khel at presentin his possession 
the plaintiff admitted to have been pur- 
chased by his father. The defendants’ 
document above referred to seems to 
prove incontestably that Syed Asghar Ali 
owned no agricultural land in patt: Khel 
in the year 1854, Nevertheless, the plaintiff 
claims to have proved the contrary, and 
to have proved it mainly ont of the mouth 
of Sarfaraz Ali, the principal witness for 
the defendants, whose evidence is at pages 9, 
10 and 11 of the respondents’ book. The 
witness begins by deposing in unqualified 
terms that “there was no ancestral property 
in Palwal in Asghar Ali’s family. Asghar 
Ali was not an old biswadar. The members 
of his family and mine used to take up 
service from of old.” In eross-examination 
he was asked first about a place aalled 
“Hajipura”, which seems to be a portion of 
the town of Palwal. He said there was 
an old graveyard there anda grove, which 
belonged to the family of which Asghar 
Ali and himself are members; also that 
Asghar Ali had, presumably after his return 
to Palwal with his fortune made, settled 
certain Chamars in “Hajipura.” It was not 
seriously contended before us that anything 
could be made in favour of the plaintiff 
out of these admissions, which constitute 
the whole available evidence as to any family 
property in Hajipura.”’ The witness went 
on to depose: “Sailabgarh is four or fye 
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hundred years old. It belongs to Asghar 
Ali and his ancestors. Asghar Ali pur- 
chased 500 bighas of land and included 
it in that very land. The well that 
is in Sailahgarh is an old one; it was 
built by Asghar Ali’s ancestors. That well 
appertains to a cultivatory holding and 
cultivators use it. Formerly Asghar Al 
used to realise the rent of that land.” 
Along with this statement the plaintiff relies 
on documents printed at pages 72A, 245A, 
and 250A for further information about 
this well. On this evidence the learned 
Chief Justice of this Court has been satisfied 
that the ancestors of Saiyed Asghar Ali 
must have been originally landed proprietors 
in Palwal, and that Asghar Ali himself 
also must, despite the testimony to the econ- 
‘trary afforded by the Settlement Record of 
1854, have always retained some fragment 
of proprietary interest in agricultural lands 
appertaining to that town. I admit that 
the evidence is somewhat doubtful and is 
susceptible of inferences favourable to the 
plaintifi’s case; but on the whole I cannot 
see that it bears the weight of the super- 
structure sought to be raised thereon, To 
begin with, the plaintiff himself has explain- 
ed precisely what the parties meant by the 
word “Ssilahgarh.” He says, “Sailahgarh 
is a well, and has been in our possession 
since the time of our ancestors. About 5 
or 6 bighas of cultucable land appertain to 
it.” The first and oldest document, that at 
page 72 A, simply shows that there is “in 
Kasba Palwal” an ancient well, believed 
to have been built by one Muhammad 
Salah, that if holds drinkable water, but 
is used to a small extent for irrigation 
purposes. It is so used “under the supervision 
of the lessees of patt Khel.” This was 
the state of things in 1863. The later 
documents printed at pages 248A and 250A 
were prepared in 1877 and in 1907-08, 
It is quite probable that some of 
the “remarks” entered in thase papers 
represent merely attempts on the part of 
Sayed Asghar Ali, and of the plaintiff 
after him, to enhance their dignity in 
the eyes of their neighbours by claiming 
connection with the old proprietary body 
of Kasba Palwal on the strength of an 
ancient well, known by the name of one of 
their ancestors. The area actually irrigated 
from the well is only six or seyen bighas 
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in any one year; for many years in succes- 
sion there is no land irrigated from it at 
all, and a note in the latest document 
shows that the well is no longer used 
for irrigation purposes. In any case these 
last two papers were prepared long after 
Satyed Asghar Ali had acquired land in 
Palwal, in the neighbourhood of this well, 
and had acquired it from the very 
lessees” referred to in the paper of 1863. 
The evidence of Sarfaraz Ali on the 
point seems to have been recorded in a 
somewhat confused fashion; but I do not 
understand him to mean that Saiyed Asghar 
Ali was collecting the rents of any cultivated 
lands in Pawal during the years that he 
was away on service. On the whole, what 
seems to me to be proved is something 
of this sort. There is in, or on the out- 
skirts of, the town of Palwal an old well 
as to which the tradition is that it was 
built by one Muhammad Salah, this tradition 
may be accepted as well founded, and the 
evidence makes it fairly certain that this 
Muhammad Salah was an ancestor of Saiyed 
Asghar Ali, Near this well is a small patch 
of cultivated.land which used at times to be 
irrigated from it. I consider it not proved 
that this well was primarily an irrigation 
well; the record of 1863 seems rather to 
suggest the contrary. L am not satisfied 
that it is proved that this land was 
regularly in the cultivation of the plaint- 
ifs ancestors; but l am quite satisfied 
that it is not proved that, if they did 
cultivate it, they ever did so otherwise 
than as tenants holding from the pro- 
prietors of patti Khel. The testimony of 
Settlement Record of 1854, to the 
effect that neither Syed Asghar Ali, nor 
any ancestor of his, held any proprietary 
rights in agricultural lands appertaining 
to Kasba Palwal stands, in my opinion, sub- 
stantially unrebutted. In fact, the plaint- 
iff’s family are not “old biswadars” of Palwal. 
The plaintif’s direct assault having thus 
failed at the second line of defence, :- 1 
do noh think it necessary to discuss the 
third. In the form in which the plea ig 
taken in the written statement I do not 
think there is much in it. What the 
evidence on the record does suggest to my 
mind is that a distinction is often drawn 
in the Customary Law of the Punjab 
between ancestral and self-acquired pro» 
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party. If I thought that the plaintiff had 
made out a strong case for the proposi- 
tion that his family was governed by a 
tribal custom under which the ancestral 
lands of the family descended to the 
sons, to the exclusion of daughters, I might 
find it necessary to inquire further whether 
it was certain thet the custom applied to 
property so very deSnitely and peculiarly “selfs 
aequired” as the estate of Wair Badshah- 
pur. Looking at the fact thatthe grant 
was made. by the Government of the North- 
Western Provinces of land situated in 
those Provinces, there seem3 an opening 
for the presumption that it was intended 
to be a grant subject to the ordinary in- 
cidents of the Muhammadan Law of inherit- 
ance. 

I do not press this point further because, 
in my opinion, the plaintiff has failed to 
prove that the devolution of property in 
his family is subject to any custom, 
whether iocal cr tribal, entitling the sons 
of a deceased member of that family to 
deprive their sisters of the share in the 
paternal inheritance reserved to the latter 
by the law of Muhammad. In my opinion 
the plaintiffs turning movement fails 
as completely as his direot assault on the 
position taken up by the defendants. 

The principal piece of evidence relied 
on for the plaintiff is the document known 
as the riwaj-i-am (see page 225A of the 
record), supported by the extract from 
the record of the general customs prevail- 
ing in the Gurgaon District prepared in 
1877—vide page 227A. These documents 
record the existence, amongst the old Saiyed 


families of that district, of a custom under- 


which the right of inheritance devolves 
on the son, grandson or greatgrandson, 
and even on the widow to the exclusion 
of the daughters of the deceased. No 
- doubt this custom applies to Satyeds belong- 
ing to the agricultural classes in Palwal 
as well as in other parts of the district, 
but the econelusion I have come to is that 
these documents have no real bearing on 
the present case because we are not deal- 
ing with a family of agriculturists at all. 
I have already dealt with the evidence 
bearing on this point. In my opinion the 
statement of Sarfarax Ali to the effect 
that “from of old” the occupation of 
members ‘of this family was “to take up 
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service” stands unshaken by anything 
in his oross-examination and is supported by 
the list of proprietors prepared in 1854. The 
Settlement Records which include the riwaj i- 
am were drawn up years later. We’ know 
what the Settlement Offiser was told as to 
the Customary .Law of succession amongst 
we have 
nothing on the record as to the instances 
put forward at the time to prove the 
existense of this custom amongst the 
Saiyed families of Palwal. It was con- 
tended that this particular rzw2j-7-am had 
been accapted by the Punjab Chief Court 
as a particularly reliable record of ca3ztom; 
but we were referred on behalf of the 
defendants to another coase in which the 
same Court had refused to act upon it, in 
the absence of evidence as to the instances 
put forward at the time ag the basis for 
the Settlement Offiser’s conelusions. When. 
this Settlement took place the District of 
Gurgaon had not long been transferred 
to the Punjab Government, it was not 
dificult for any Saiyed family or for 
any group of such families to agree amon- 
gst themselyes that they would find it con- 
venient to accept a custom generally pre- 
valent amongst Hindus and amongst the 
descendants of Hindus converted to Islam, 
and so rid themselves from the irksome 
obligation of following the strict require- 
ments of Muhammadan Law onthe subject 
of female inheritance. The mere fact that 
those leaders of the Saiyed community in the 
Gurgaon District or in kasba Palwalin par- 
ticular, who were questioned on the subject 
by the Settlement Officer, told him that in 
their community the daughters did not inherit 
in the presence of sons, grandsons, great- 
grandsons or widows does not seem to me 
a very strong piece of evidence, when I Jo not 
knov what instances they laid before the 
Settlement Officer in proof of their assertion. 
In any case the Settlement Officer’s inquiries 
were limited to the question of the 
customs prevailing amongst agriculturists; 
he had nothing to do with the question 
whether what one may call “Panjab custom” 
had or had not ousted Muhammadan Law 
on questions of inheritance amongst ancient 
Saiyed families residing in the town of 
Palwal, holding n> shara in the proprietary 
rights in respect of tho agricultural lands 
appertaining to Palwa! and depenliaz for 


Vol. XL] {x DIAN 


ALI ASGHAR V, COLLECTOR OF BULANDSHAHR. 


their livelihood, in the main, on military 
or other service. 

One aspect of the case which I must 
not ignore, and which I can most conveniently 
deal with at this point, is the argument 
by which the plaintiff seeks to support his 
ease by inferences drawn from the conduct 
of other members of his family, and more 
particularly of his mother and step-mother. 
Stress is laid on the fact, already noficed, 
that the plaintiff Ali Asghar was recorded 
as sole proprietor of Wair Badshahpur 
after his father’s death. Even more em- 
phatically our attention is called to the 
fact that the plaintiff is in sole and un- 
disputed possession of the property at 
Palwal itself. The argument is that this 
state of things would be impossible. 
if the widows of Saiyed Asghar Ali, and 
_his daughters as they came of age, had 
not known perfectly well that they had no 
claim to succeed to any portion of the 
estate in the presence of the plaintiff. 
There is no question of any estoppel ; if is 
merely a matter of inference from conduct. 
To my mind the possession of the property 
at Palwal means nothing. The ladies may 
have considered themselves bound by 
an ‘incident’ of the tenure of landed 
property in that place, such as they have 
(I think erroneously) set up in the 
pleadinzs. Apart from this, it remains to 
be proved that the property at Palwal is 
worth fighting about. The papers of 1907.08 
(page 250A) show that even the lands 
acquired by Saiyed Asghar Ali near the 
ancestral well were, at that date, still in 
possession of the mortgagees. The old 
gentleman lefta heavily encumbered estate 
behind him; the Palwal property was 
thought to be barely sufficient to support 
the widows and young children. Later on 
we find them complaining that they cannot 
live on it at all. For aught that appears 
from this record, the Palwal property 
may consist wholly of mortgaged lands and 
residential houses acquired by Saiyed 
Asghar Ali in the days of his greatness, 
which the family does not care to part 
with but finds it a burden on their resources 
to keep up. <As for the conduct of the 
two widow ladies, it was at most am- 
biguous and capable of more than one inter- 
pretation. Certainly, when they were im- 
portaning the Local Government to take 
the Bulandshahr property under the Court 
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of Wards they put the plaintiff well into 
the background and themselves forward as 
the widows of a man who had deserved 
well of the Government, who had an 
interest of their own in what remained of 
his estate. The very fact that both the 
widows jointly obtained the guardianship 
of the minor plaintiff is inconsistent with 
the idea that they regarded him as sole 
owner of Wair Badshahpur. A very shady 
episode in this litigation is represented by 
certain evidence as to attempts made by 
the plaintif to obtain from his sister 
Sughra Begam some sort of relinquish- 
ment of her rights, or admission that she 
had none. This evidence was touched on 
very lightly in argument on behalf of the 
appellant, 16 is enough to say that it does 
not help his cage, 

Having said all this, I feel that L have 
not yet dealt with the most substantial, 
certainly the bulkiest, part of the appel- 
lant’s case. He has tendered a mass of 
oral evidence directed towards proving the 
prevalence in the Punjab generally, in the 
District of Gurgaon in particular, and even 
in the town of Palwal, ofthe custom that 
daughters do not take any share in the 
paternal inheritance. He olaims to have 
proved at least one hundred instances in 
which daughters have been  exeluded 
fromthe share inthe inheritance reserved 
to them under the Muhammadan Law. 
Of these instances thirty-four are claimed 
as coming from Palwal itself, thirty-one 
more from other villages in the same 
Tahsil, and seventeen more from other parts 
of the Gurgaon District. Now it ean be 
readily ascertained from any standard book 
of reference, or digest of the decisions of 
the Punjab Chief Court, that the custom of 
excluding daughters and their issue from 
all share in the paternal inheritance is 
widely prevalent amongst the agriculturists 
of the Punjab. The custom is of Hindu 
origin, arising from the custom of 
exogamy and the reluctance to see an- 
cestral landed property pass out of the 
possession of the family, sept or clan. It is 
beyond question that many Muhammadan 
families, descendants of converts from Hindu- 
ism, have never consented to follow the 
precepts of Islam in this matter, but have 
retained the ancient custom in their families 
of excluding daughters from inheritance. It 
cannot be denied there is abundant svidence 

| 


766 
ALI ASGHAR Y, COLLECTOR OF BULANDSHAHR. 


of the fact on this record, that the position 
of Saiyed and other families claiming descent 
from Muhammadan immigrants is not quite 
the same. Even the riwaj-t-am on which 
the plaintiff so greatly relies distinguishes 
the case of the Saiyeds and other ancient 
Mubammadan families from that of the 
majority of their co-religionists; 16 represents 
them as permitting daughters to inherit in 
preference to more distant kindred, but ex- 
cluding them only in favour of a son, a grand- 
son or a widow of their deceased father. The 
oral evidence tendered by the plaintiff betrays 
a constant fluctuation and!conflict of testimony 
on this point, some witnesses say bluntly, 
“in our family daughters never succeed, ” 
others ‘limit the custom of exclusion in the 
manner suggested by the riwaj-1-am or to 
some lesser extent., Our attention was 
drawn in argument toa significant passage 
in the last Punjab Census Report as illus- 
trating the attitude of old Mubammadan 
families on this point; they constantly be- 
trayed marked reluctance to admit that they 
did not follow the precepts of the: Koran in 
matters of inheritance asin all others; but 
would sometimes put forward the explanation 
that, in their families, daughters were always 
persuaded “to renounce their right of in- 
heritance. 

' This suggests an aspect of the case which 
I think of considerable importance. : In 
Muhammadan families generally the girls are 
married young, almost certainly while still 
minors. In the case of an inheritance open- 
ing in favour of a married daughter the 
question of her olaiming the share reserved 
to her by Muhammadan Law would bea 
matter for her busband and his family to 
decide. She may have married into a family 
in which the eustom of daughters’ exclusion 
prevails and her husband’s people may have 
felt‘that they could not consistently claim a 
share fora daughter-in-law while refusing 
a share to their own ‘daughters. Or again 
the whole question may have been settled 
by a bargain, express or understood, between 
the two families at the time of the marriage. 
In cases where the inheritance opens in 
favour of unmarried girls, the management 
of the property .would naturally pass into 
the hands of a brother, mother or step- 
mother. The question whether any of the 
girls would ever claim her strict rights in 
the matter of the paternal inheritance would 
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depend on the extent of the property, the 
way in which the girls were treated, and 
more particularly, on the arrangements made 
for their marriage. 

In view of these considerations the mass 
of oral evidence relied on by the plaintiff 
does not greatly impress me. Mauch of it is 
devoted to proving the general prevalence 
of the custom, and has but little bearing on 
the case of a Saiyed family, residents of a 
town and not primarily agriculturists, Then 
again, there is no definite instance of a 
brother depriving a sister of her share in 
the paternal inheritance, after contest, or in 
the teeth of her protests. Out of the whole 
number of instances sought to be proved there 
are only eight in which the persons concerned 
are both Saiyeds and residents of Palwal. 
In two of these cases, those of the family 
of Yakub Ali (deposed to by Mohammad 
Yasin, page A3, and a number of other wit- - 
nesses) and of Amir Ali (wide the witness Ali 
Abbas, page 52A), the persons concerned are 
old biswadars of Palwal. That leaves six in- 
stances, Irshad Ali (page A3), Barkat (page A 
97>, Ausaf Ali (pages A32 and A 35), Irshad 
Ali II (page A52), Jiwan Ali (page A 56) 
and Bahadur Ali (page A58), in which the 
exclusion is alleged to have taken place in 
families mainly non-agricultural, and in res- 
pect of property ‘consisting principally of 
dwelling-houses. Except for Ausaf Ali’s 
ease, each of these instances is proved by 8 
single witness. We know nothing of the 
circumstances beyond the bald statement that 
the daughter or daughters concerned did 
not receive a share in the house property, 
To take the last instance, that of Saiyed 
Bahadur Ali (page A58), we are told that he 
left four sons and two daughters and that 
the daughters took no share in the paternal 
estate. We do not know to whom and under 
what circumstances the girls were married or 
where they were living atthe time of their 
father’s death: the alleged “exclusion” may 
amount to nothing more than this, that the 
sons occupied and shared amongst themselves 
residential houses for which the daughters 
had no use, and that the whole matter was 
amicably settled by some assignment of 
jewelry or other moveable property of which 
the witness knew nothing. I do not. say 
that the whole of the evidence can be dis- 
posed of by considerations such as these, 
Instances like those of Ausaf Ali (deposed 
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to by his own son Imtiaz Ali, page A35) and 


Irshad Ali, who is said to have owned some . 


land as well as house property, must be 
regarded ‘as going some way in sapport of 
the plaintiff’s case. On the whole, however, 
the oral evidence seems to me to fall a good 
deal short of proving an ancient, certain and 
invariable custom. 

I would, therefore, concur in dismissing this 
appeal with costs, including fees on the 
higher soale. 

By tart Court.—The appeal is dismissed 
with costs, including fees on the higher scale. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Crvin Case No, 1462 or 1916. 
June 12, 1917. 
Present:—Mr. Justice Scott-Smith. 
IMAMI—P taintirr—-APPELLANT 
versus 
ALLAH DIYA AND otHers—-Derenpants— 
RESPONDENTS. 
_ Pre-emption—Re-sale to vendor before suit, effect of — 
Right of pre-emption, whether defeated. 

A claim to pre-emption cannot be defeated by the 
re-sale of the property fo the original vendor, even 
though the re-sale takes place before .a suit for 
pre-emption is instituted. [p. 768, col. 1.] 

Sukha v. Arura Mal, 185 P. W. B. 1908; 165-P. L. 
R. 1908, followed. 

Idakat Husain v. Rashid-ud-Din, 29 A. 125; 3 A. L. 
3.794; A. W. N. (1906) 313, dissented from. 

Second appeal from the decree of the Dis- 
triot Judge, Ambala, dated the 24th March 
1916, reversing that of the Munsif, lst Class, 
Ambala, dated the 30th August 1915, decree- 
ing the claim. 

Lala Durga Das, for the Appellant. 

Messrs. Muhammad Iqbal and Badr-ud-Din 
Kureshi, for the Respondents. 

JUDGMENT.—The facts of the case out 
of which the present appeal has arisen are as 
follows: — . 

On the 28rd July 1914 Mubammad Idris, 
defendant No. 2, sold a house in Ambala 
City to Allah Diya, defendant No. 1, for 
Rs, 300. On the 10th August 1914 Allah Diya 
re-sold it to Sharif Hussain defendant No. 3, 
the minor son of Muhammad Idris the origi- 
nal vendor. The plaintiff brought a suit for 
pre-emption as regards the original sale in 
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favour of Allah Diya. The first Court gave 
him a decree for pre-emption on payment o 
Rs. 300. Upon appeal the District Judge 
held that the sale to Sharif Hussain was 
benamz, the real vendee being his father 
Muhammad Idris, original vendor of the 
house. In other words, the sale was really 
are-purchase by the vendor which, in the 
opinion of the District Judge, he was per- 
fectly entitled to make in order to defeat the 
pre-emptor. The original vendor is said 
to have a right of pre-emption by reason of 
vicinage. The District Judge relying upon 
Inakat Husain v, Rashid-ud-Din (1) held 
that plaintiff’s claim to pre-emption must 
fail as he had no better right than Muham- 
mad Idris, the original vendor. 


The plaintiff has filed a second appeal 
to this Court. The point as stated by the 
admitting Judge is whether there was 
any legal .bar to the original owner 
and the vendor defeating the would- 
be pre-emptor by purchasing the bouse 
from his vendee prior to suit and taking 
his stand on the plea that he, the origi- 
nal owner and new vendee, owns ‘the 
adjoining house. The ruling relied upon 
by the lower Appellate Court reported as 
Iiakat Husain v, Rashid ud-Din (1) is no 
doubt against the plaintiff, but the previous 
decisions of this Court are in support of 
the proposition that such a re-sale cannot 
defeat the pre-emptor’s rights, The matter 
was fully discussed in Civil Appeal No. 
&86 of 1902, which is reported as Lachhu 
v. Maheshu (2). There it was held that 
whenever a pre-emptor snes for pre-emption 
upon a sale and it is found that before 
his suit the vendee has transferred the 
property to a third party, the test is 
whether the pre-emptor has a superior 
right of pre-emption in regard to the first 
sale as compared with the transferee, and 
that where -it is re-conveyed to the original 
vendor, the pre-emptor must succeed as 


the former cannot have any right of pre. 


emption whatever in regard to the sale which 
he himself made. In that case the Division 
Bench followed the cases reported as Kahna 
v. Dewa Sing (8) and Shiv Charn Singh v. 


(1) 29 A. 126; 3 A. L. J, 794; A. W. N. (1906) 813, 
(2) 134 P. W. R, 1908. ` ee 
(3) 62 P. R. 1879. . 
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Secretary of State, (4), and in Civil Appeal 
No. 498 of 1908 reported as Sukha v. 
Arura Mal (5) a single Judge of this Court 
tock the same view and refused to follow 
Liakat Husain v. Rashid-ud-Din (1). I 
agree with the decisions of this Court and 
following them hold that the plaintiff was 
entitled to a decree and that his claim 
cannot be defeated by the re-sale of the 
property to the original vendor, even though 
that re-sale took place before the present. 
suit was instituted. 

In the lower Appellate Court the plaint- 
iff filed cross-objections as to the price 
fixed by the first -Court. The price 
entered in the sale-deed was Rs. 300, but 
the first Court found that Rs. 100 ont of 
that was fictitious. and that only Rs, 200 
was the price actually fixed. I agree with that 
finding and I, therefore, accept the appeal 
and give the plaintiff a decree for posses- 
sion by pre-emption of the house in dis- 
pute on payment of Rs. 200. If plaintiff 
has not already deposited in Court the sum 
fixed, he should deposit it within two months 
of this date. On his failing to do so the 
` suit will stand dismissed with costs. If 
he pays in the money as ordered, his costs 
in all the Courts shall be paid by the 
defendants. 


Appeal allowed, 
(4) 80 P. R. 1888. 
(5) 135 P. W. R. 1908; 165 P. L. R, 1908. 


CALCUTTA HIGH COURT. 
ÀPPEAL FROM ÀPPELLATE Decre No. 3196 or 
1915. 

June 15, 1917. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 
AMULYA CHANDRA ROY CHOW. 
DHURY— DEFENDANT — APPELLANT 
VErsus 
SHIVA KRISHNA BOSE AND OTHERS— 
PLAINIIFES— RESPONDENTS. 


Landlord and tenant—Purchaser of lessee’s interest, 


liability of, to pay interest stipulated in lease—Inter est 
on arrears ‘of rent, uhether payable down to date of 
decree in rent sutt. 

The purchaser of a leasehold is bound to pay 
interest on the rent falling into arrears at the rate 
stipulated in the contract of lease. The contractual 
rate ought to be allowed by the Court from the date 
of institution of the suit down to the’date of the 
decfee. [p. 769, col. 2, | 
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Appeal against the decree of the Subordi- 
nate Judge, Khulna, dated the 27th August 
1915, affirming that of the Munsif, 2nd Court 
at that place, dated the 30th July 1914. 

FAOTS material to the report will appear 
from the following extracts from the Munsif’s 
judgment: — 

‘In this case, the two plaintiffs together 
seek to recover arrears of rent in respect of 
a Q9s-annas share of the plaint lands on 
account of the years 13816 to 1319 B. S. as 
per details set forth in the schedule to the 
plaint. There is claim for interest on the 
arrears at the rate of 5 per cent. per mensem. 

“The plaintiffs will, therefore, have rent and 
cesses for the period in suit proportionate to 
the said 8t-annas share. They will also 
have interest on the arrears at the rate of 
5 per cent. per month as claimed. The 
kabuliyats of. the defendant’s predecessor, 
which were executed long before the enact- 
ment of the Bengal Tenancy Act, stipulate 
for the payment of interest on defaulted krists 
at that rate and no reason has been shown 
why that contract should not be enforceable 
or enforced. It appears that the said con- 
tract was already enforced in the previous 
suit. The defendant admits to have satisfied 
that deeree. It is no valid defence to the 
claim to say thatthe plaintiffs have not 
always realised interest at that rate,” 


Against this decision of the Munsif the 
defendants preferred an appeal which was 
dismissed with the following observations:— 


“æ # * * Ag regarda the first point it 
appears that the name of the plaintiff No. 1 is 
registered in respect of the said share under 
Act VII (B. C.) of 1876. Under section 60 of 
the Bengal Tenancy Act the defendant is not 
entitled to plead that the rent for that share 
is due to any third person. As regards the 
second point, it appears that the interest 
claimed is payable under registered kabulzyats 
which were executed long-before the passing 
of the Bengal Tenancy Act. The plaintiffs 
are; therefore, entitled to get interest at the 
rate claimed.” 


Babu Brojolal Chakraturty (with him Babu 
Susil Coomar Bose), for the Appellant.—Thisis 
a snit for arrearsof rent. The question in con- 
troversy is aS regards the amount of interest 
allowed. The lower Courts haveallowed €0 per 
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(Refers to section 74, Indian Contract 
Act). It is notan ordinary case of bond- 
debt, it is a case of arrears of rent. Is the 
Court bound to give plaintiffa decree at 
such an exceedingly high rate of interest? 
The Court was not bound to do so by reason 
of default. The Judge thinks that because 
it isin the written contrast, it should be 
allowed. There is no question of money 
being insecure here. Then again under 
section 34, Civil Prosedure Code, the Court 
has discretion as to interest after institution 
of suit. The Court has not exercised its 
discretion. The Judge not having exercised 
his discretion as enjoined by section 34, 
his allowing of interest at 60 per cent. even 
after the institution of the suit is erroneous 
in law. Under law and equity a Court has 
ample powers to relieve a party against 
liability to pay interest at an exorbitant rate. 
Interest at the rate of 60 per cent. is. too 
much, it can never be urged by the landlord 
that by non-payment of rent on the due 
dates, the landlord had been put to such a 
loss that he would not be compensated unless 
he got interest on the arrears at 60 per 
cent. ` 

Babu Bepin Behari Ghose IT, for the Re- 
spondents, was not called upon. 


JUDGMENT, 


FLEICHER, J.—This appeal must be dis- 
missed. The defendant appeals against the 
rate of interest which he has to pay accord- 
ing to the terms of the contract under which 
the property is held. He purchased the pro- 
perty with full knowledge apparently of 
what the terms of the contract were. 
knew that, if he did not pay his rent on the 
proper day, the rent in arrears would carry 


MANAVIKRAMA,. 


cent, 


interest at the heavy rate of 60 per cent. per ' 


annum. He might have avoided this liability, 
first ofall, by not purchasing the property 
and, secondly, by paying his rent in proper 
time. It seems that there is no case of hard. 
ship against the defendant-appellant at all. 
He has put his head deliberately into tie 
noose and for good or bad, he isa tenant 
holding his land ata rent which carries in- 
terest at GO per cent. per dnnum when in 
arrears, The other point argued is that the 
learned Judge of the lower Appellate Court 
cught not to Lave allowed interest at the con- 
tractual rate from the date of the institution 
of the suit down to the date of judgment. 
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The learned Judge says that that is the rate 
agreed upon and, therefore, presumably there 
is no reason, because the defendant has put 
the plaintiff to the trouble of coming to Court 
to realize the rent in arrears, why the defend- 
ant should pay a rate smaller than the 
contractual rate. Otherwise, it would be 
encouraging the defendant who is liable 
to pay interest at 60 per cent, per annum on 
the rent in arrears to avoid payment every 
time when the rent becomes due, on the 
ground that the rent during the pendency 
of the suit, which by a judicious set of move- 
ments and applications for postponement can, 
we all know, be extended for a long period 
of years, should be ata smaller rate. I think 
the learned Judge exercised his discretion 
very wisely, when he held that if the defend- 
ant did not pay his rent in time he would 
have to pay the contractual rate of interest. I 
see no reason why we should dizsent from the 
view taken by the learned Judge of the lower 
Appellate Court. The present appeal fails 
and must be dismissed with costs. 
NOWB9ULD, J.—I agree. 
Appeal dismissed, 





MADRAS H:iGH COURT. 

Sgecono Civit Arrear No, 632 or 1915, 
February 28, 1917. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 
VENKATAGIRI PATTAR AND ANOTHER— 
PLAINTIFFS Nos. 1 AND 3— APPELLANTS 
versus 
MANAVIKRAMA, tat ZAMORIN RAJA 
AVERGAL or CALICUT— 

` DEFENDANT—~-RESPONDENT. 

Malabar Law—~Adima or anubhavam tenure, nature 
of—Inalienability. 

Inalienability is a characteristic 
anubhavam tenure, [p. 770, col. 1.] 

Second appeal against the decree of the 
Court of the Subordinate Judge, Sonth 
Malabar at Palghat, in Appeal Suit No. 
457 of 1914, preferred against that of the 
District Munsif, Alatur, in Original Suit No. 
148 of 1913. 

Messrs. O. Madhavan Nair and P. Appu 
Nair, for the Appellants, 

Mr. C. V. Ananthakrishna Azyar, for the 
Respondent, 


of adima or 


~D 
~I 
jaw, 


SAHDEO SINGH V., KARIMAN SINGH. 


JUDGMENT.—Counsel for appellant 
argues that the lower Appellate- Court was 
wrong in holding that inalienability is a 
condition of adimayavana tenure: and contends 
that the decision in Ukkandath v. Puliyakot 
Kunht Kuttan (1) of Sadasiva Aiyar and 
Hannay, JJ., relied on by the Subordinate 
Judge, proceeds only ona consideration of the 
terms of the particular document in that 
case. We are clear on a perusal of the 
judgment and record that this is not so. The 
decision of the Sudder Court in its proceed- 
ings dated 5th August 1856, which is quoted 
at page 307 of Moore’s Malabar Law, has 
been referred to as authoritative in two judg- 
ments of ‘this Court, Theyyan Nair v. 
Zamorin of Calicut (2) and Achutha Menon 
v. Sankaran Nair (3), and lays down in 
unmistakeablo terms that inalienability is 
a characteristic of adima or < anubhavam 
tenure. ‘It has not been seriously argued 
that any distinction is to be dr§wn in this 
respect between tenures termed adimayavana 
or anubhavam and as shown at pages 195.6 
of Moore’s- Malabar Law this nomenclature 
merely varies with the caste of the gran- 
tee. Vide also Theyyan Nair v. Zamorin of 
Calicut (2). 

The only other point sought to be argued 
is. one of estoppel based on the defendant’s 
receipt of michavaram from’ plaintiffs. This 
was not raised ‘in either of ‘the lower Courts 
.and we cannot allow it to bė set ‘up in second 
appeal, 

The second appeal is 
costs. 


dismissed with 


Appeal dismissed. 
VV. R.P. 
(1) 27 Ind. Cas. 10, 
(2) 27 M. 202. 
(3) 12 Ind. Cas. 1007; (1911) 2 M. W. N. 520; 22 M. 
L. J. 118; 10 M, L. T, 521; 36 M. 380. 
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PATNA HIGH COURT, 
ÅPPEAL FROM ÅPPELLATE Decrer No, 1433 
- oF 1916. 

May 22, 1917. 
Present:—Mr Justice Chapman and 
Mr. Justice Atkinson. 
SAHDEO SINGH—- APPELLANT , 
versus 
KARIMAN SINGH AND OTHERS —- 


RESPONDENTS. 

Contract Act (IX of 1872), s. 74—Mortgage—Mort- 
gagor, stipulation by, to pay by instalments—Default-~ 
Interest, whether penalty. 

A mortgagor undertook to pay the mortgage-money 
in instalments and it was agreed that in case of 
breach of promise the creditors would have the right 
to realize the instalment money as regards the expired 
and unexpired period, principal with interest at 2 
per cent. per month from the expiration of the kzst 
till realization: 

Held, that the stipulation to pay the interest was 
not by way of penalty, ` 


Appeal froma desision of -the 
Judge, Shahabad. 

Mr, Syad Muhammad T ahir, for the Appel- 
lant, 


Messrs. AEN NG Dyal and Rajendra 
Frasad, for the Respondents. 


JUDGMENT. 


CHAPMAN, J.—This. appeal arises out of a 
suit upon a bond. The mortgagor under- 
took to pay in instalments and it was agreed 
that in case of breach of promise the credi- 
tors would have the right to realise the‘ 
instalment money as regards the expired and‘ 
unexpired period, principal with interest at 
2 per cent per month from the expiration of 
the kist till realization. Both the lower 
Courts have agreed that there is no reason 
why the bond as it stands should. not be 
In appeal before us it is first’ 
of all contended that the intention was thit 
the interest should: fall due only at thé’ 
expiration of the period of the kists, ‘although 
it was agreed that on failure to pay an’ 
instalment the whole of the money should 
fall due., Such an interpretation appears to be‘ 
quite impossible. The next contention 
is that the stipulation of the payment 
of interest was by way of penalty. It 
does not appear to us to be a stipulation by 
way of penalty and if it was, the promise 
being to pay only at the rate of 2 per cent, 
per month was in the circumstances of the 
case stated in the judgment of the first Court, 
was rightly allowed, i 
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The appeal is dismissed with costs. 
ATKINSON, J.—I agree. ; 
Appeal dismissed. 


PATNA HIGH COURT. 
Seconp Civit Arrear No. 1419 or 1916. 
May 21, 1917. 
Present:—Mr. Justice Mullick. 
RAGHUNATH: KURMI AND ANOTHER-— 
PLALNTIFFS-——ÅPPELLANTS 

| VETSUS 
DEO NARAIN RAI AND OTHERS — 


DEFENDANTS— RESPONDENTS. 

Appeal—Finding on particular point against party 
in whose favour decree is made—Res judicata. 

Where if is necessary to decide a particular point 
between the parties to the suit and the Court comes 
to a finding upon that point, the finding operates as 
res judicata between them and the aggrieved party 
can prefer an appeal against that finding, although 
the decree is in his favour, [p. 772, col. 15 


‘Appeal from a decision of.the Subordinate 
Judge, Shahabad, 

Mr. Abani Bhushan Mukerji, for the Appel. 
lants. 

Messrs. Krishna Sahai, Khurshed Husnain 


and Nérsu Narain Sinha, for the Respondents.. 


JU DGMENT.—The case of the plaintiffs 
is that they hold 3 raiyati holdings under 
defendants Nos. 2 and 3, but that while the 
Record of Rights showsthem correctly to be 
the tenants of defendants Nos. 2 and 3 in 
- respectofthe holding of 1 bigha 1 cottah, boar- 
ing a rental of Rs. 8-10-3, ib wrongly shows 
them to be the tenants of defendant No. 1 
in respect of the other two holdings which 
measure 2 bighas 19 kottas and 2 bighas 2 
kottas 18 dhurs, respectively. They also 
allege that. this defendant has been wrongly’ 
shown in the Records of Rights to be a tenure- 
holder under defendants Nos. 2 and 3 in 
respect of these holdings and further 
that the Record of Rights has wrongly 
omitted survey plots Nos. 348 and 482 from 
the holdings. The plaintiffs accordingly ask 
for the following reliefs:— 


(1) That the relationship of landlord and- 


tenant does not exist between the Bat 
and defendant No. l; 

(2) That the defendant No. 1 is not a 
tenure-holder; and 
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(3) That plots Nos. 347, 348 and 482 are 
not parts of the tenure of defendant No. 1 
but parts of the razyaté holdings of the 
plaintiff. 

The suit was dismissed. There was an 
appeal by the plaintiffs and a cross-appeal 
by defendant No. 1 with the result that the 
appeal was dismissed, while the cross-appeal 
was decreed. The subject of the oross- 
appeal was this, that the Trial Court had 
found that the plaintiffs were tenants under 
defendant No. l in respect of the holdings in 
suit and that defendant No. 1 in his turn 
was a tenure- holder under defendants Nos, 2 
and 3, 

The case of dalaha No, 1 in the trial 
Court was that there was no connection 
between him and the plaintiffs and that 
the Record of Rights to that extent was 
incorrect. Therefore, the order of the learned 
Subordinate Judge on appeal was in favour 
of defendant No. 1 and the effect of his 
order decreeing the cross-appeal was that 
defendant No.1 was a tenure-holder and 
that the plaintiffs had .no raiyati interest in 
the lands in suit, 


With regard to the finding as to plots Nos. 
347, 348 and 482 the plaintiffs have not 


-taken any objection before me and the finding 


that these plots do not belong to the plain- 
tiffs is couclusive and final. The only griev- 
ance that the plaintiffs have in second 
appeal is that the learned Subordinate Judge 
has made a decree declaring that the plaint- - 
iffs are nct ratyats of the land atall, As this 
declaration will be res judicata they desire 
that the learned Subordinate Judge’s decree 
should be corrected and the Munsif’s decree 
restored. The point of law taken by the 
learned Vakil for the plaintiffs before me is 
that the whole suit having been dismissed 
by the Munsif, if was not competent to 
defendant No. 1 who was the successful 
party to prefer either an appeal or a cross- 

appeal, and if is observed that the Code 
only allows appeals against decrees; it allows 
no appeal against a finding so that if the 
decree of the Munsif was in favour of 
defendant, the finding as to the plaintiffs’ 
tenancy under the defendant must be treated 
as merely obiter and could not be attacked 
in appeal, Now it is quite clear that although 
the learned Munsif’s deoree is expressed in 
very general terms, it must be construed as 
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a decree refusing the reliefs prayed for in 
the plaint and which have been sat out in 
full in the opening paragraphs of the decree. 
Ove of these reliefs, as has already been 
shown, was for a declaration that the plaintiffs 
were not the tenants of defendant No. 1 
and a distinct and specific issue was framed 
for the purpose of determining this ques- 
tion. Tho learned Munsif decided the 
question against the plaintiffs and held 
that they were ratyats of defendant No. 1. 
The decree of dismissal, therefore, must be 
construed as involving the declaration that 
the plaintiffs were the raiyafs of defendant 
No. 1. Now admittedly the defendant No. 1 
is aggrieved by sush a  deslaration and, 
therefore, he had the right to attack by 
cross-apperl that part of the decree. He 
might also without having preferred a cross 
appeal have supported the decree of the 
Munsif by filing a cross-objection against 
the finding as to the tenancy of the platntiffs 
and by satisfying the Subordinate Judge 
that that finding was wrong. But the 
defendant chose to prefera cross-appeal and 
there was no obstacle in law to his doing 
so. It is not really mnecassary for the 
purposes of this second appeal to go into 
the question whether or not the finding of 
the Mansif as to the tenancy of the plaintiffs 
under defendast No. L would have b2en res 
jul‘cata in any event and whether the learned 
Vakil for the appellants is right in s0ntending 
that it would not have been res judicata if 
the Subordinate Judge had not embodied 
that finding in his desree. Reliance in this 
connection is placed upon Jamaituanissa v, 
TLutfunnissa(1) and Run Bahadur Singh v. Lucho 
Koer (2). No doubt these cases are authority 
for the proposition that where a particular 
finding is not necessary for the purposes 
of the decree made by the Court, then 
that finding must be treatedas an obiter 
dictum but that is not the case here. Here 
the declaration that the plaintiffs are the 
ratyais of the defendants, was one of the 
main reliefs of the suit and the dismissal 
of the suit means that that declaration 
has been refused by the Munsif ard the 
finding that the plaintiffs were the tenants 


(1) 7 A. 606; A. W. N. (1885) 89; 4 Ind. Dee, 
(x. s.) 657. 

(2) 11 G. 801; 12 I. A. 28; 4 Sar. P, 0, J. 602; 9 
lad, Jur, 202; 5 Ind. Dec. (xN. s.) 960 (P. 0.). 
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of defendant No. 1 was a vital and integral 
part of the decree. If it were necessary to 
deside this point, my opinion would be that 
the finding isres judicata, apart from the 
fact that the Subordinate Judge’s order 
is now definitely incorporated into the 
decree. 

The appeal, therefore, fails and is dismiss- 
ed with costs, 

Appeal dismissed, 


PUNJAB CHIEF COURT. 
Seoonp Civic Aepeat No. 1154 op 1913. 
April 30, 1917. 

Present: —Mr. Justice Seott-Smith and 
Mr. Justice Broadway. 
PHARAYA MAL AND ANOTHER —Dsrenpanrs 
—~APPELLANTS 
VETSUS 


ILAHI BAKHSH AND ANOTHER-—PLAINTIFEFS, 

MUHAMMAD HUŞSSAIN— DEFENDANT 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908); ss. 100, 101— 
Finding of fact grossly erroneous—Appeal, “second, 
whether maintainable—Punjab Courts Act (LIT of 
1914), £. 41. 

The High Court has no jurisdiction to entertain a 
second appeal on the ground of an erroneous finding 
of fact, however grossor inexcusable the error may 
seem tobe. [p. 774, col. 2.) 

Durga Chowdhrani v. Jewahir Singh Chowdhri, 18 
C. 23; 17 I. A. 122; 5 Sar. P, C. J. 560; 9 Ind. Dec. 
(x. 8 ) 16, followed. 

Where in a suit for pre-emption the lower Appellate 
Court found that a portion of the consideration stated 
in the sale-deed was fictitious and that the price 
had not been fixed in good faith, the finding being 
based on the evidence of the vendee produced by the 
plaintiff as wellas certain books of account: 

Held, that the Chief Court was precluded from 
disturbing this finding in second appeal, even thouch 
the correctness of the lower Appellate Court’s conclu- 
sions was open to doubt. [p. 774, col. 2.] 


Second appeal from the decree of the 
Divisional Judge, Gujranwala Division at 
Lahore, dated the 15th March 1913, varying 
that of the District Judge, Multan, dated 
the 19th December 1911, decreeing elaim 
on payment of Rs. 9,000, 

FACTS of the case are given in sufficient 
detail in the judgment. 

The Hon’ble Mr. Muhammad Shafi, R, B., 
for the Respondents, raised the preliminary 
objection that the question involved was a pure 
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question of fact and that the finding of the 
lower Appellate Court being final, no second 
appeal lay. 

The Hon’ble Pandit Sheo Narain, B. Bu 
for the Appellants.—The finding of the lower 
Appellate Court is based on no evidence 
whatever and can be upset in second appeal. 
Harendra Lal Roy y. Hart Dasi Debi (i). The 
Court has arbitrarily disallowed certain 
items, there is no evidence of the return of 
the purchase-money and the Local Commis- 


sioner rejected our evidence on no grounds. ~ 


It is enough if the price was fixed in good 
faith. The phrase “good faith” hasin the 
new Act been retained only as regards the 
fixing of the price and not with regard to 
payment. Bllis Law of Pre-emption 
in the Punjab, Edition I, page 352. The 
Court has applied a wrong ratio decidendi and 
its finding is perverse. 


Mr. Muhammad Shafi. ~The} appellant’s 
argument amounts to this that the find- 
ing is based on no evidence and, therefore, 
it is grossly erroneous. That is no ground 
for second appeal. Durga Chowdhrani v. 
Jewahir Singh OChowdhri (2). The suit was 
instituted in 1911 and is, therefore, governed 
by the Act of i905. The onus is on the 
vendee to prove that the price was fixed or 
paid in good faith. 

[Scorr-Saurtn, J.—Do you mean to say that 
if the vendee has a charge on the land he 
must prove everything even after a long 
time? | 

Yes, because if is a matter between the 
vendor and the vendee and not between the 
pre-emptor and the vendee. Gulab v. Ram 
Singh (3). 


[Scorr-Smiru, J.—It does not appear that 
the lower Appellate Court has considered all 
the evidence on the record. Its finding is 
perverse. | 

Even if so, the Privy Counoil ruling 
is clear and this Court as a Court of second 
appeal has no jurisdiction to disturb that 
finding. 


(1) 22 Ind. Cas. 637; 41 O. 972; 27 M. L.J. 80; 
(1914) M. W. N. 462; 16 M. L. T. 6; 18 0. W. N. 817; 
19 0. L. J. 484; 1 L. W. 1050; 16 Bom. L. R. 400; 12 
A. L. J. 774 (P. CO). 

(2) 18 ©. 23 at p. 30; 17 I, A. 122; 5 Sar. P. ©. J. 
560; 9 Ind, Deo. (N. 5.) 16. 

(8) 102 P. R. 1890, 
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Mr: Sheo Narain, in reply.—A finding 
based on no evidence is no finding in law and 
is liable to be set aside even in second 
appeal. 

_ [Scorr-Saira, J.—The onus was on your 
client. How is it a case of no evidence? | 

Where there are deeds of a prior date 
what is sold is the equity vf redemption. 
The deciding factor is the time that elapses 
between the prior charge and the sale, The 
standing charge ought to be accepted as 
such and accounted for. 


JUDGMENT.—On the 14th of August 
1910 one Muhammad Hussain sold the 
property in suit to LalChand and Pharaya 
Mal for Rs. 9,000. On the 14th of Janu- 
ary 1911, the plaintiffs respondents Ilahi 
Bakhsh and Murad Bakhsh instituted a 
suit for possession] of the said land by pre- 
emption, alleging that the price as shown 
in the sale-deed was not fixed or paid in 
good faith. The consideration was made up 
as follows :— 

1. Rs. 2,100 for a previous mortgage-deed 
with possession of the land in suit, 

2. Rs. 5,10-4-0 for interest on No. 1 and 
cost of improvements. 

3. Rs. 800 due on a mortgage of Khakara- 
wala well in favour of Pharaya Mal, vendee, 
and one Schara Mal, 

4. Rs. 469.12-0 on account of a decree 
against the vendor and in favour of a 
certain Pharaya (Bhambri). [In the sale- 
deed it is stated that the desree-holder 
is really Pharaya Mal, vendee, but this 
appears to be a mistake. | 

5. Rs. 3,050 for a decree in favour of Lal 
Chand, vendee, and the widow of Sohara Mal. 

6. Rs. 170 due to Hahi Bakhsh and 
Khuda Bakhsh tenants of the vendor, 
which debt is undertaken by Pharaya Mal, 
vendee. 

7. Rs. 125 paid in cash. 

8. Rs. 125 for stamp and other 
expenses. 

9, Rs. 1,650 paid in cash before the 
Sub-Registrar. 

The Trial Judge held that ont of 
this Rs. 9,000, Rs. 7,530 had been paid 
in cash, the balanee of the consider- 
ation money being made up of interest 
payable on the moneys actually paid. He 
accordingly decreed the suif on payment of 
Rs. 9,000. 


deed 
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On appeal by the plaintiffs to the Divisional 
Judge it was held that, as a matter 
of fact, out of Rs. 9,000 only 5,016-4-0 had 
been paid in cash. OF the balance it was 
held that Rs. 1,700 had been fictitiously 
entered and the balance consisted of interest. 
Both the lower Courts held that the market 
value of the property was Rs. 6,000, and 


the learned Divisional Judge, therefore, 
granted the plaintiffs a decree for pre- 
emption on payment of Rs. 6,000. Against 


this decree the defendants-appellants, vendees, 
have preferred this second appeal through 
Mr. Sheo Narain, and we have heard 
Mr. Shafi on behalf of the plaintiffs-re- 
spondents, 


Mr. Shafi urged that inasmuch as the 
learned Divisional Judge had held that 
Rs. 1,700 out of the consideration stated in 
the deed was fictitious, and that the price 
had not been fixed in good faith, this was 
a finding of fact which could not be dis- 
turbed on second appeal, and we were re- 
ferred to Durga Chowdhrant vy. Jewahir 
Singh (2). Mr. Sheo Narain contended that 
Harendra Lal Roy v., Hari Dasi Debi (1) 
applied and that where findings have been 
arrived at on no evidence they could be chal- 
lenged on second appeal, and he endeavoured 
to show us that there was no evidence to 
support the finding with regard to this 
sum of Rs. 1,700. This sum is made up 
of two items—of Rs. 700 and Rs. 1,000 
respectively. With regard to the item of 
Rs. 700 which forms a part of item No, l 
[Rs. 2,100], the learned Divisional Judge 
holds that inasmuch as there is no receipt from 
the vendor and no evidence that this sum 
was actually paid, it must be regarded as 
fictitious. With regard to the item of 
Rs. 1,000, it was admitted that this sum was 
actually paid in cash before the Sub- 
Registrar. The onus of proving that this 
sum had been subsequently returned olearly 
lay on the plaintiffs-respondents. Gulab v. 
Ram Singh (8). 

Mr. Shafi urged that the evidence of 
the vendee, who was put into the witness- 
box by the plaintiff, clearly shows that 
this sum of money “could not possibly have 
been paid by Pharaya, who is alleged to 
have made the payment. The learned 
Divisional Judge has considered this evi- 
dence as well as the account books produced 


INDIAN OASES, 


(1917 


by Pharaya and Lal Chand, and on’ this 
evidence has held that it was impossible 
for Pharaya to have paid this money. In 
Durga Chowdhurant v. Jewahir Singh (2) 
their Lordships of the Privy Counsil held 
that there is not jurisdiction to entertain 
a second appeal on the ground of an 
erroneous finding of fact, however gross or 
inexcusable the error may seem to bea, 
Even if we felt inclined to doubt the 
correctness of the sonclusions arrived at by 
the learned Divisional Judge on this evi- 
dence, if seems clear that we are pre- 
cluded from disturbing his finding in a 
second appeal. In these circumstances it 
follows that the finding that the prise in the 
sale-deed was not fixed in good faith is 
one that cannot be challenged in second 
appeal and we, therefore, reject this appeal 
with costs. 
Appeal rejected, 





PATNA HIGH COURT. 

Letrers PATENT Appeat No. 47 or 1917, 

June 6, 1917. 

Present: ~Sir Edward Chamier. Kr., Chief 
Justice, and Mr. Justice Mullick. 
Sheikh GOWHER ALI -—APPKLLUANT 
versus 

Sheikh ENAYAT ALI—RESPONDENT. 

Bengal Tenancy Act (VIII B. C. of 1885), Sch, II, 
Art. 3, applicability of—Dispossession of tenant by 
landlord, as auction- -purchaser of jote—Suit to recover 
possession-—lamitation. 

Article 3 of Schedule III of the Bengal Tenancy 
Act appliestoa suit by a tenant to recover pos- 
session of the holding from the landlord, whether 
the dispossession of the tenant was by the landlord 
in his capacity of landlord or that of an auction. 
purchaser of the jote. [p. 775, col. 1.] 

Letters Patent Appeal against the deci- 
sion of Mr, Justice Atkinson, dated the 
5th February 1917, reported as 38 Ind. Cas. 
777, confirming that of the Subordinate 
Judge, Purnea, dated the 30th November 
1914, reversing that of the Additional 
Munsif, Purnea, dated the 10th April 1913. 

Mr. Lalmohan Ganguli, forthe Appellant. 

Mr. Muhammad Mustafa Khan, for the 
Respondent. 

JUDGMENT. 

Cuamier, O. J.—The only question in this 
appeal is whether the suit is governed by 
the provisions of Article 3, part I, Schedule 


~ 
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- IIL of the Bengal Tenancy Ast, which pro- 
vides a period of two years for a suit to 
Feéover possession of land claimed by the 
plaintiff as an destipangy raiyat or under- 
mayat. The two yedts are to ron from the 
date of dispossession, The facts fotind sre 
that the plaintiffs are tenants of an area 
‘ef abont 51 beghas. The defendant owns a 
13-antias 6:ples share asa co-sharer malik 

- of the village, The plaintiffs’ case was that 
at the survey proveedings the dofendant 
got his name entered as milkdar in respect 
of the land in question, suppressing the 
fact that the plaintiffs were radyats of theland. 
The Settlement Authorities entered the land 
as being in ka’ posséssion of the defendant. 
The plaintiffs state that on tha strength of 
the entry madejby the Settlement Authorities, 
the defendant ejected them from their jote. 
It hus been found: that the suit was brought 
aboutseven years aftér the date on whioh 
thé plaintiffs were dispossessed. The con- 
“tention is that the spedial peréd of limita- 
tion provided by the Bengal Tenancy Act 
does not apply, inasmuch as the defendant 
when dispossessing the plaintiffs waa not 
acting in the capacity of landlord The 
Court of first appeal assumed that the suit 
was governed by the .12 years’ rule of limita- 
tion and did not tonsider the question in what 
capacity the defendant had ejeéted the 
plaintiffs. The learned Judge of this Court 
before whom the case came held that the. de- 
fendant, when dispossessing the plaintiffs, was 
acting as purchaser of the jcte right There 
appears to be no direct evidence of this but 
whether it was soor not, Iam of opinion 
that the suit is goverred by the two years’ 
rule of limitation. The same question arose 
in Letters Patent Appeal No. 53 of 1916 
| Kunti Dai v. Jharu Lal Das Mazumdar (1)] 
and we then held that Article 3 of Schedule 
IIT to the Bengal Tenancy Act applied toa 
case of this kind, whether the landlord when 
dispossessing the raiyat acted in the capacity 
bf landlord or not. In my opinion the pre- 
Sent case is covered by the decision in the 
case cited and, therefore, this suit should 
have been dismissed. I would allow this 
appeal, set aside the judgment of the learned 
Jndge of this Court and of the Court of 

` first appeal and restore the decision of the 


- (1) 40 Ind. Ogs. 907 Infra; 2 P, L. W. 16; (191 
Poh par, as. 907 Infra; 2 , 16; (1917) 
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Court of firs{ instance with costs of both 
hearings in this Court and in the lower Appel- 
late Court. 
Mulch, J.—I agree. 
Appeal allowed, 





PUNJAB CHIEF COURT. 
First Civ Apreat No, 2139 or 1913. 
April 4, 1917. 
Present:—Mr.. Justice Scott-Smith and 

l r. Justice Broadway. 
NANAK CHAND—PuaintiFe— 


APPELLANT 
VETSUS 
LACHHMAN DAS—Derenpant— 
“ RESPONDENT. 


Hindu Law—Joint family—Partiltion—Presumption 
—Burden of preof—Assignment of property to different 
sons for business purposes, effect of— Property acquired 
by member from nucleus of family property, nature of 
—- Acquisition in name of one member, whether exclusion 
Suit for partition---Hotch pot, 

Where a Hindu family has been found to be joint 
ata certain date the presumption is that it con- 
timen to be joint, and the onus of proving that there 
was a partition or separation subsequent to that date 
is on the person who alleges it. [p. 777, col. 2.] 

The mere assignment by the father of certain pro- 
perty to his sons to enable them to start in business 
on their own account has not the same effect as a 
formal partition of the joint property. |p. 779, col. 1.] 
- Where a family is joint and there is a nucleus from 
which property may be acquired, the presump- 
tion is that property acquired by any member is 
joint property and the onus of proving that it is self- 
acquired is om those who allege it. [p. 777, col. 2; p 
778, col. 1.] 

Pran Kristo Mojoomdar v. Sreemutity Bhageerutee 
Gooptia, 20 W. R. 158, followed, 

The mere fact that any particular acquisition is in 
the name of one or more of the brothers does not 
warrant the assumption that it is the exclusive 
acquisition of the person or persons named and not 
of the whole of the joint family. [p. 778, col. 1.] 

Sham Das v. Pohlo Ram, 18 Ind. Cas. 604; 18 P. W 
R. 1913; 24 P. R. 1913; 16 P. L. R. 1912 Sup., followed. 

In a suit for possession of joint family property by 
partition, it appeared that R. the deceased father of 
the parties had three sons, one of whom had received a 
share of the property and executed a deed renounce- 
ing all further claim thereto on the 25th April 1886 
Subsequently R.and his othertwo sonscontinued to live 
together, but some years before 1895 R. gave a house, 
a shop and some moveable property to the plaintiff 
who thereafter lived separately and conducted a 
separate business. On the 29th October 1895 R. 
executed a Will in which after reciting these facts he 
bequeathed all his remaining property to the defend. 
ant who was then in possession. On the 4th April 
1896 the plaintiff sued for a declaration to the effect. 
that this Will should not affect his rights of inherit- 
ance in the property to the extent of a half share. 
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_ This guit was decreed as it was held that, there 


9 


had been no formal partition or separation of the 
plaintiff from the family and he was not, therefore, 
bound by the terms of-the Will. The plaintiff 
brought this sait for possession of his share: 

Held, (1) that the family having been found in 
the earlier suit to be joint and there being no formal 
partition thereafter, all property acquired by the 
defendant out of the original nucleus of ancestral 
property was joint family property, as also was the 
property in the possession of the plaintiff which 
must be brought into ‘hotch-pot at the time of the 
partition; [p. 778, col. 2; p. 779, col. 1.] l 

(2) that the plaintiff was entitled to a half share 
in all the family property which was in the defend- 


ant’s possession as well as in his own possession., [p. 
779, col. 1.] 

First appeal from the decree of the 
Subordinate Judge, lst- Class, Sialkot, 


dated the 3lst March 1913, deoreeing the 
claim in part. 

` Mr. Gokal Chand Narang, for the Appel- 
lant. 

Mr, OC. Kirkpatrick, Kanwar Dalip 
Singh and Rai Sahib Lala Mos? Sagar, for 
the Respondent. . 

JUDGMENT,—lIn-the suit out of which 
this appeal arises the plaintiff, Nanak 
Chand, sued for possession by partition of 
‘one half of certain property, moveable and 
immoveable, specified in the plaint, said 
to have left by his and defendant’s father 
Ralla Shah, who died on the 18th Novem- 
ber 1905. Lachhman Das, defendant, was 
said to be in possession of all the pro- 
porty left by Ralla Shah. The plaintif 
admitted that he had a house anda shop 
out of the ancestral property and he 
included them in the claim. Ralla Shah 
ddseased had three sons, Rim, Nanak 
Ohand and Lachhman Das. Ram admittedly 
received a share of his father’s propert 
and executed a deed renouncing all furthér 
claim thereto on the 25th April 1886. 
Subsequently Ralla Shab and his other two 
gong, the present parties, continued to live to- 
gether as a joint family, but some years 
before 1895 Ralla Shah gave a house and a 
shop and some moveably property to Nanak 
Chand plaintif,- who thereafter. lived 
separately and conducted a separate busi- 
ness. Juachhman Das continued to live 
with: his father. On the 29th October 
1895 Ralla Shah executed a Will, which 
will be found on page 9 of the printed 
paper book, in which he’ recited that he 
had. separated off his sons Ram Ohand 
and Nanak Ohand previously and that 


‘ 
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since then all the three sons had been 


carrying on separate businesses, and that 
at the time of the separation he had kept 


with himself Rs, 1,200 in cash besides 
certain outstanding debts and houses. He 
then went on to say that he bequeathed 
all this property to his son Lachhman 
Das, who was living with him and render- - 
ing him services, 


.On the 4th April 1296 Nanak Chand 
brought: a suit against Ralla Shah and 
Lachhmin Das, in which he asked for a 
declaration to the effect that the Will 
above mentioned should not affect his rights 
of inheritance in the property to the extent 
of a half share. This suit was tried by 
the District Judge of Sialkot, who held 
that some eight years prior to the Will 
Ralla Shah had separated off Nanak Chand 
and had giyen htm an adequate share of 
the family property and that Ralla Shah 
had authority to dispose of the property 
which he had ‘kept with himself in any 
way be chose. The suit was accordingly 
dismissed. The Divisional Judge upheld 
the finding of the first Court’ and upon 
this Nanak Chand filed a further appeal in 
this Court. The judgment is printed at 
pages 13 to 16 of the paper-book. We ex- 
tract the following portions from it;— 


“Qn the whole, we are disposed to be- 
lieve that a considerable nucleus of pro- 
perty came from Jiwan Shah, father of 
Ralla Shah, and what Ralla Shah subse. 
quently acquired by utilizing the income of 
this nucleus muat be treated as ancestral 
and not as self-acquired property. The 
rule as fo equal distribution of ancestral 
property on oscasions of partition by the 
father or after his death according to 
Mitakshara Law is to be found in section 
488 of Mayne’s Hindu Law, 6th Edition, 
According to it Ralla Shah had no power 
to make any unequal distribution amongst 
undivided sons, as he might have done in 


a case of self-acquired property................” 


“ With reference to the evidence diseu3sed 
above and the interpretation we pnb on 
it, we consider that the  defendints 
have not succesded in rebutting the pre- 
sumption as to jointness of property after 
Ram’s separation which they admit, and 
are unable to treat this as a case of a 
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family having become dissolved and after- 
wards re-united.” 
* * ke % 

“We hold, then, thatthe suit, as brought, 
lies and that on the record there is no 
sufficient proof that a formal partition or 
separation of plaintiff from the family was 
ever made and consequently he ought not 
to be held bound by the termsof the Will 
of 29th October 1895, to which Ralla 
Shah, defendant, has still expressed his 
adherence, the property being treated by 
us as ancestral. 

“In this view of the case we accept the 
appeal and grant plaintiffa decree as prayed 
. for with costa throughout. ii 
_ The judgment is dated the 24th February 
1902. We start then with the propositions 
that Ralla Shah and tke parties to the 
present suit formed a joint Hindu family, 
that there was a nucleus of ancestral pro- 
perty, that, therefore, all the property ac- 
quired by Ralla Shah must be treated as 
ancestral property, that Ralla Shah some 
years before 1895 allotted separate property 
to each of his sons and that thereafter 
they lived separately and conducted separate 
businesses, but that there was no formal 
partition of the joint family property prior 
to the date of the Obief Court judgment 
of the 24th February 1902. 

Now what the lower Court has held is 
that there was a partial partition. In its 
judgment at page 145, line 26 of the 
paper book, the lower Court says: “It is 
quite clear from the said wording (of the 
Will) that the property then in question 
was wholly ancestral and that the rest 
of the property was separately given by 
Ralla Shah to his sons according to 
proportionate shares.” By this the Court 
means that there was a partition of the 
whole of the property with the exception 
of that mentioned in the Will. Now there 
is no doubt that the members of a joint 
Hindu family can agree among themselves 
to make a partition of part of the joint 
family property and to keep another part 
of if as joint, but if was distinctly found 
by this Court in the -previous case that 
there had been no formal partition of any 
of the joint family property. The mere 
allotment by Ralla Shah of some pro- 
-perty to one son and ‘another property to 
another in .order that they might conduct 
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separate businesses did not amount to a 
partial partition of the ancestral property, 
It, therefore, seems tous that the lower 
Court’s view that there was a partial’ parti. 
tion is opposed to the finding of this Court 
in the previous case. It follows from the 
latter that all the property in the possession 
of the parties and of Ralla Shah at the time 
of the previous suit must be considered to 
be joint family property, which was acquired 
from the original nucleus of ancestral pro- 
perty. The first Court, in accordance with 
the view it took of the oase, with certain 
small modifications which we need not here 
refer to, gave the plaintiff a decree for a 
half share of the property referred to in the 
Will made by Ralla Shah in 1895. From 
this decree the plaintiff has appealed 
and the defendant has filed a cross-appeal in 


‘regard to a sum of Rs. 1,200 which has been 


decreed to the plaintiff, 

It has been argued by Mr. G. C. Narang on 
behalf of the plaintiff-appellant that as the 
parties formed a joint Hindu family in 1902, 
the presumption of law is that the family 
continued joint unless it is shewn to have 
become divided since that date. In support 
of this proposition he referred to Mulla’s 
Principles of Hindu Law, page 185, 
Naraguniy Lutchmeedavamah v, Vengama 
Naidoo (1), Dhurm Das Pandey v. Musammat 
Shama Soondri Dibiah(2) and Musammat Oheen 
tha v. Baboo Mtheen Lall(3). These authorities 
support the argument advanced by Mr, 
Narang and Mr. Kirkpatrick has “nothing 
to say to the contrary. As then the 
family was held to be a joint family in 
1902, the presumption is that it continued to 
be joint and the onus was upon the defend- 
ant to prove that there waa a partition op 
separation subsequent to that time. Tt is 
contended by plaintiff's Counsel, and we 
think rightly, that the lower Court has 
improperly considered that the onus was 
upon the plaintiff to shew whatancestral 
property was left by Ralla Shah, In Pran 
Kristo Mojoomdar v. Sreemuity Bhageerutee 
Gooptia (4) it is laid down that where a family 
is joint, and there is a nusleus from which 

(1)9M.I A. 66;1 W. R. (P. C.) 80; 1 Suth. P, C. J. 
460; 1 Sar. P. O. J. 826: 19 E. R. 666. 

(2) 3 M. I. A. 229; 6 W. R. (P. C.) 43; 1 Sar. P, C.J. 
271; 1 Suth. P, C.J 147; 18 E.R. 484, 

a) JIM. 1. A. 369; 2 Sar, P, O. ki 303; 20 E. R, 


a ac W. R. 158, 
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property may be acquired; the presumption ig 
that property adduired by any member is joint 
property, and the onus is with those who 
allege that it is self-acquired. In.Sham Das 
y. Pohlo Ram (5) it was pointed ont that 
the mere fact that any particular acquist- 
tion is itt thé namé df dhê or Wore of thë 


brothers does not warrant the assumption - 


that it is the exclusive acquisition of the 
person or persons named and not of the whole 
of the joint family. Mr. Kirkpatrick has 
argued that the family remained joint as to 
the property mentioned in the Will and was 
separated as to the other propetty whiéh had 
been given to them by their father. The 
Chief Court judgment in the previous case, 
however, stands in the way of such a view, for 
there it was distinstly held that there 
had been no formal partition. As already 
pointed out by us, the mere assignment by 


the father of certain property to his sons to 


enable them to start in business on thoir 
own account has not the same effect as a 
formal partition of the joint property. 
Turning now to' the evidence produced in 
the present case, we find that the plaintiff 
produced evidence to shew that Ralla Shah 
died possessed of a large amount of property 
valued by the witnesses at forty or fifty 
thousand rupees, that he used to live with 
Lachhmgn Das, the defen Jant, and that there 
was never any formal partition of the joint 
property. Lachhman Das has himself 
admitted that he used to take care of, his 
father and supply him with food. There is 
no doubt that all the property that Ralla 
Shah died possessed of came into the posses- 
sion of the defendant. The defendant's 
evidence was to the effect that the parties 
lived and carried on business separately and 
that defendant acquired various properties in 
his own name. The witnesses, however, for 
the most part distinctly state that they know 
nothing about any division of the property. 
Any evidence as to separation which has been 
given obviously refers to what took place 
prior to the previons suit, See in this connes- 
tion the evidence of Nihal Chand at page 58 
ot the paper-book where hesays that after 
the separation, Nanak Chand refused to 
execute a deed of relinquishment. This 
fact was referred to.by this Court in its 


(5) 18 Ind. Cas. 604; 18 P. W.R. i913; 24 P, R, 
“1918; 16 P. L. R, 1912 Sup, 


` 

judgment in the previous case and was one 
-of the grounds tho pe r its dedididu that there 
had been no formal separation. There is iid 
doubt that a number of deeds have been exé- 
cuted in Lachhman. Das’s name, but as 
‘pointed out in Sham Das v. Pohlo Ram (5), 
this. fact alone ‘does Hot Prove that the pre- 
perty acquired by those deeds is the axclil- 
sive acquisition of Lachhman Das: Prior 
to the previons suit each of the- present 
parties had reseived. & certain- amount of 
ancestral property and working ‘with that'as 
‘a nucleus acquired other property, all of 
whiéh nidst, in out opinion; be éousidersd, in 
aecordadoe with the authorities, to be joint 
family property unless it is shéwn that there 
was a subsequent separation. After the 
decision in the previous snit the parties con- 
tinued to live separately and to sondact 
separate businesses, bat there is abs+lately 
no evidence that thore was any formal partis 
tion between them. 


Our conclusions then are as follows:— 

(1) Ralla Shah and his three sons con- 
stituted a joint Hindu family. 

(2) One of the sons, Ram, was finally 
separated off inthe year 1883 and executed 
a deed of relinguishment, 

(3) After this Ralla Shah and the present 
parties continued to be a joint Hindu 
family. 


(4) Some years before 1893 ¿Ralla Shah: 


gave Nanak Chand a separate house to live 
in, a shop to carry on business therein and 
some moveable property: and thereafter 
Nanak Chand lived and conducted business 
separately from his father and Lachhman 
Das. Lachhman Das continued to live with 
his father: 

(5) In 1895 Ralla Shah ee a Will 
by whish he bequeathed certain property to 
Lachhman Das. 

(6) In a suit brought -by Nanak. Chand 
this Court held in 1902 that tha Will was 
invalid and that there had beén no formal 
partition between the parties.’ 

(7) Since that time the parties hareton: 


tinued to live and to transact bisiness sepa- - 


rately. Lachhman Das prospered &nd ac- 
quired a good deal of immoveable property, 
many deeds being executed in his name. 
Ther. was, however, no formal partition even 
after :9)2 and, therefore, all the property, 


Required by Lachhman Das out of the origi- 


4 È 
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nal nucleus of ancestral property which he 
received must be held to be joint family pro- 
perty. Similarly all the property in the 
possession of the plaintiff is joint family pro- 
perty and must be brought into hotch-pot 
at the time of partition. 

(8) The plaintiff is, therefore, now entitled 
to a half share inallthe family property, 
both that in the defendant’s possession and 
that in his own possession. l 

We, therefore, accept the plaintiff’s appeal 
and setting aside the order of the lower 
Court give him a preliminary decree for pos- 
session by partition of a half share of all the 
property, moveable and immoveable, in pos- 
session of both the parties and of Ralla 
Shah at the time of the latter's death. The 
lower Court will now proceed to ascertain 
exactly what this property is and will pass 
a final decree dividing the property between 
the parties. Jf any mortgages have been 
redeemed or property sold by either party, the 
amounts realized must be ascertained and 
taken into account. 


As regards defendant's 


appeal we 
do not approve of the lower Courts 
metbod of arriving at its finding 
that Ralla Shah must have had some 


Rs. 27,600 eash in his possession at the time 
of his death. Whatever he had when he 
made the Will was probably used by defen?- 
ant in the conduct of his business, and was 
part of the nucleus out of which he acquired 
property. The plaintiff had to prove what 
assets were in Ralla Shah’s possession at the 
time of his death, and conjecture cannot 
take the place of proof. In view of our order 
accepting plaintiff’s appeal we must also 
accept that of the defendant; the stamp on 
his appeal will ba refunded. 


Plaintiffs claim is an exaggerated one 
and we, therefore, direct that the parties 
shall bear their own costs in both Courts, 
but the Court-fae due to Government (the 
suit and appeal having been heard in forma 
pauperis) will be paid by the parties in equal 
shares, — 


Appeal accepted. 


MADRAS HIGH COURT. 

Crvitu Arrear No, 132 or 1915. 
December, 22, 1916. 
Present:—Justice Sir William Ayling, Kr., 
and Mr, Justice Srinivasa Aiyangar. 
GOLLA NAGAYYA AND OTHERS— 
Derenpants Nos. 1, 3,4 AND 6 To 14— 
APPELLANTS 
versus 
THUNUGUNTLA VENKATA SUBBA. 
RAYUDU AND oTHers—PLAINTIFFS AND 
Derenpant No, 5— RESPONDENTS, 

Trust — Trustee for payment to creditors—Tranafer of 
bonds and book debts to trustee—Accounts—Negligence 
in collection— Damage or loss, liability of trustee for— 
Mortgagee in possession—Interest, liability to pay— 
Trusts Act (IT of 1882}, s, 23. 

A trustee, appointed by a person for payment to 
his creditors to whom the debtor transfers bonds 
and book debts for collection and payment as 
aforesaid is bound to realize the amounts due thereon 
with due diligence and is liable for loss caused to his 
appointor by his laches. The trustee should, in that 
event, be debited with the face value of the doou- 
ments and should not be allowed the costs of suit 
incurred by him for his belated enforcement of the 
bonds. [p. 782, col. 1.] : 

In the matter of liability for interest, there is a 
difference between a trustee and a mortgagee in 
possession. A. mortgagee in possession, as soon as his 
debt is paid off, will be bound to pay interest on any 
money which he may retain thereafter, while the 
liability of a trustee would depend on whether he is 
guilty of a breach of trust. [p. 782, col 1.] 

Where there has been negligence in the trustee 
and contributory negligence in the debtor who 
appointed him which has occasioned loss to the 
latter, the trustee should not be charged with 
interest. [p. 782, col. 2.] 


Appeal against the decree of the Court of 
the Additional ‘Temporary Subordinate 
Judge, Guntur, in Original Suit No, 10 
of 1914 (Original Suit No. 54 of 1913 on the 
file of the Court of the Temporary Snubordi- 
nate Judge of Guntur). 

Mr. T. V. Venkatarama Aiyar, for the 
Appellants. 

Mr. T. Rangachariar (with him Messrs. 
T, Ramachandra Rao and M. Purushuothama 
Naidu), for the Respondents. 


This appeal and the memorandum of 
objections filed on behalf of the respondents 
Nos. 2 and 3 coming on for hearing on the 
27th July 1916, and the case having 
stood over for consideration till the 28th 
July 1916, the Court delivered the fol- 
lowing 
, JODGMENT.—The plaintiffs who are 
traders got inta difficulties in the begin:fing 


an 
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-of 1908 and being unable to pay their - 


debts, compounded with their creditors and 
agreed to pay 9 annas in the rupee. They 
paid one anna with the aid of two friends 
and arranged with the defendants for the 
payment of the balance amounting to 
Rs, 41,638-2-0. To re-pay this sum,the plaint- 
iffs proposed to transfer to the defendants 
certain immoveable property valued at 
Rs. 9,500, goods valued at Rs. 20,000 and 
certain book-debts and mortgage-debts of 
the value of Rs. 12,138.24, making a 
total of Rs. 46,633-2 0. The defendants 
were not sure that they would be able to 
realise the full value of the moveables 
and debts and also anticipated some difficulty 
in obtaining possession of the goods and 
the immoveable property. They, therefore, 


required the plaintiffs to give security 
for any balance that may remain due 
to them after realising the debts and 
selling the goods and also for any loss 


they might sustain by not being able to 
obtain possession of the moveables and 
immoveables. The plaintiffs agreed to this 
and deposited Rs. 4,000 in cash and en- 
dorsed promissory notes of the value of 
Rs. 2,100 6 9 as security and caused one P. 
Baparayya to execute a bond for Rs, 2,000 
as additional security. As the defendants 
declined to take the risk of the moveables 
and the debts not realising their full value, 
the plaintiffs in their turn insisted on 
the defendants accounting to them for the 
actual amount realised by the sale of the 
goods and collection of the debts, to which 
the defendants agreed, The transaction 
was carried through by the execution of 
Exhibits I, IL and IlI by the plaintiffs 
to the defendants and of Exhibit A by 
the defendants to the plaintiff. Exhibits 
I, ILand IJI are transfers of the moveable 
and immoveable property, the book-debts 
and mortgage-debt respectively and Hxhibit 
A is the contract of the defendants to 
account to the plaintiffs. Besides these 
P. Bapanayya executed Exhibit XX to 
the defendants at the request of the 
plaintiffs as further sec:rity for Rs. 2,000 
and this document recites the terms on 
which the security of Rs. 6,10069 was 
deposited. Plaintiffs now sue for accounts 
on the covenant contained in Exhibit A. 
The’Subordinate Judge in the Court below 
has taken the accounts and awarded to the 


plaintiffs the sum of Rs, 5,958-7-4 as the 


amount due to them with interest at six 


per cent, from the beginning of 1909, when 
he thinks the amount due to the defendants 
had been fully discharged. The defendants 
appeal objecting to the disallowance of 
several items of credit in their favour. 
Before we deal with the items it is necessary 
to dispose of two other points raised by the 
appellants. 

The first is this: In taking the accounts, 
the lower Court deducted the value of 
the immoveable property Rs. 9,50) from 
the Rs. 41,688-2 0 found by the defend- 
ants for payment to plaintiffs’ creditors, 
thus treating the defendants as owners 
of the immoveable property. The defendants 
contend that this is wrong, and that they 
ara only liable to account for the immove- 
able property as trustees and the sum of 
Rs. 9,500 shoald not be deducted from 
the amount due to them. We think the 
lower Court was right in treating the 
defendants as owners of the immoveable 
property and in deducting Rs. 9,500-0.0 


"from the amount due to them. Exhibit A 


is quite clear on this point and is in these 
terms: We shall at once re-sell the moveable 
property which we purchased from you, 
and we shall add up the sale proseeds 
thereof to the amount that will be realised 
under the transfer deeds which you executed to 
us and if the total amount should exceed the 
amount of the balance after dedueting 
Rs. 9,500-0-0 relating to the immoveable pro- 
perty, from Rs. 41,63%-2-0 which we now paid 


. far you, such excess amount and the pro-notes 


of the value of Rs. 2,100.6-9 which you kept 
with us in advance, or the balance of the pro- 
notes (ifany amounts should be collected 
under some of the pro-notes), and the cash 
Rs. 4,000 0-0, these items will be accounted 
for.” Exhibit [ is in terms a sale of the 
moveable and immoveable properties fora 
sum of Rs. 29,500-0 0. Itis only as regards 
moveables and the debts that the risk of loss 
was undertaken by the plaintiffs and 
security given for the deficiency. As to the 
immoveables the sale operated as an im- 
mediate extinguishment of the debt due to 
the defendants of the sum of Ra. 9,500.0 0, 
the value of the immoveables, The 
learned Pleader for the appellants wanted 
to refer to certain subsequent documents 
which, he said, showed that wag not what 
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the parties intended. We think that Exhibit 
A is quite plain and unambiguous and 
we are not at liberty to qualify or deviate 
from the plain meaning of the document 
by reference to subseqient statements or 
conduct of the parties. We must, therefore, 
disallow this contention. 


The next point argued is that the lower 
Court should have assessed and allowed 
the loss sustained by the defendants owing to 
the non-delivery of certain of the immoveable 
properties conveyed tothem under Exhibit 
I. The learned Subordinate Judge has 
declined to go into this question and has 
referred the defendants to a separate suit. 
In this, we think he was wrong. It is to 


be observed that the security given by the 


plaintiffs was intended to cover this loss 
also, (See Exhibit XX.) The decree of 
the Subordinate Judge in effect directs 
the return of their security to the plaintiffs 
freed from the charge of the defendants. 
Now coming to the several items for which 
the defendants claim credit, the first is a 
sum of Rs. 1,000 for commission as stipulated 
in Exhibit A. The plaintiffs contend, and 
‘their contention has been accepted by the 
lower Court, that tbis commission of 
Rs. 1,000 is payable only in the event of 
the moveables and the debts transferred to 
the defendants realising more than the amount 
for which they were transferred; and as 
admittedly they realised less the defendants 
are not entitled to any commission. The 
language of Kixbibit A is not as clear as 
it might be, but we think that on a fair 
construction of Exhibit A, the defendants 
are entitled to the commission slaimed. Ex- 
hibit Arecites that the plaintiffs agreed to pay 
Rs. 1,C0C as commission for conducting “all 
these affairs” as for their trouble in selling the 
moveables and realising the debts; their trouble 
would be the same whether they realised 
more or less than their estimated value. It 
cannot be the intention of the parties that 
if the defendants realised one rupee more 
than the estimated value they should get 
the Rs, 1,000, but if they realised one rupee 
less they should lose their commission. The 
commission, it is to be observed, is a fixed 
sum and nota proportion of the excess. We 
allow this item. 

The nextitemisa sum of Rs,-951 the 
yalue of goods sold by the 2nd defendant 


to the plaintiff which had not been paid 
for. This sum is admittedly included in 
the debt for which the plaintiffs agreed 
to pay the dividend of 9 annas in the 
rupee. It is said that though the plaint- 
iffs purchased the goods they did not take 
actual delivery. We are not inclined to 
believe this story. The goods were admit- 
tedly weighed and after weighment the 
plaintiffs were debited with the piine in the 
defendants’ books and the plaintiffs signed 
the entry, The title to the gopds passed 
to them and if they did not take actual 
delivery it must have been included in the 
goods transferred to the defendants under 
Exhibit I, for the value of which the defend- 
ants have acconated in this suit. We allow 
this item. 

The next item consists of two sums of 
Rs. 1,.8) and 140 making a total of 
Rs, 1,270. The plaintiffs signed an ackuow- 
ledgment of having received these two sums 


“from the defendants and expressly stipulated 


that they will re-pay this sum with interest 
if on taking accounts it was found that no 
money was due to trem from the defendants. 


The acknowledgment shows that this sum 


was paid for railway and other charges for 
goods, which was not included inthe sum 
of Rs, 41,000 and odd which the defendants 
undertook to pay on behalf of the plaint- 
iffs. The plaintiffs now say that these two 
sums are really part of the aforesaid 
Rs, 41,000 and odd; in fact their previous ao- 
knowledgment of the receipt of these sums 
for railway charges, ete., is false. We see no 
reason to beiieve their present story and allow 
this item also. 


The next two items are items of charge 
against the defendants in respectofa mortgage- 
bond and a promissory note transferred to the 
defendants. The defendants did not take any 
steps to realise the sums due till nearly two 


years after the transfer and when they 
sued, the position of the debtor had 
materially changed for the worse, The 


result was the defendants, though they ob- 
tained a decree on the note, have not been 
able to recover anything from the debtor 
and it is said he has now become an in- 
solvent. They have not realised the mort- 
gage either and the security, it is said, is not 
sufficient to pay even a half of the mortgage- 
money. If they had sued soon after the transfor 
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to them, the defendants, as the Judge finda, 
might have realised the wholesum due from 
the mortgagors personally on their covenant, 
In these circumstances we agree with thelower 
Court that they were negligent in realising 
these two ‘debts and were properly charged 
with their value. <A distinction was sought 
to be drawn between the mortgage-debt 
which was transferred to the defendants, it 
is said, as trustees and the promissory 
note which was deposited as security, which 
the defendants were not bound to realise and 
which they were entitled to return to the 
plaintiffs in specie. Exhibit A, no doubt, 
gives the defendants liberty to return the 
pro-notes deposited as security, but the docu- 
ment contemplates that the matter should 
be completed in two months, Whether the 
debts were transferred to the defendants 
as trustees or mortgagees, in either case 
they were bound to realise the debts with 
due diligence [Coote on Mortgages, page 


319. Shyam Kumari v, Rameswar Singh (1) |. 


The lower Court was rightin debiting the 
defendants with the face value of the docu- 
ments, The learned Judge was also right 
in not allowing the defendants the costs 
incurred by them in suing on the note. 

The only other question which remains 
is the allowance of interest on the amount 
found dne to the plaintiff, Both the parties 
proceeded to trial in the first Court on 
‘the footing that the jural relationship bet- 
ween them was that of trustee and beneficiary 
and the same assumption was made in the 
arguments in appeal. We are not certain 
that the true relationship was not that of 
mortgagor and mortgagee. The distinction, 
however, is hardly material as regards the 
taking of accounts, though in the matter 
of charging interest it may make a differ- 
‘ence, A mortgagee in possession, as 
soon as his debt is paid off, will be bound 
to pay interest on any money which he 
may retain thereafter, while the hability 
of a trustee would depend on whether he 
is guilty of a breash of trust [see Wilson 
vy. Metcolfe (2), Ashworth v. Lord (8) and com- 
pare section 23 of the Indian Trusts Act. ] 


(1) 32 C. 27; 31 I. A. 176; 8 ©. W. N. 786; 6 Bom. L. 
R. 754; 8 Bar. P. C. J. 688 (P. C.), 

(2) (1826) 1 Euss. 530; 88 E. R. 204; 25 R. R. 128. 

63) (1887) 36 Ch. D. 545; 67 L. J. Ch. 280; 58 L. 
T, 18; 86 W.R. 446. 


In this case, however, there were bona fide 
disputes as to the amount payable to the 
defendants and it is far from clear thatthe 
amounts due to the defendants had been 
paid in the beginning of 1909. The total 
sum found due to the plaintiffs by the 
lower Court was Rs, 5,968-7-4; we have 
now allowed the defendants Rs. 3,221 and 
there can be no doubt that there was a 
bona fide dispute as to the liability. of the 
defendants with respect to the non- 
realisation of the promissory note and the 
mortgage-debt. If this had been allowed in 
their favour there would have been no 
balance to pay to the plaintiffs. Again 
the defendants were entitled to be paid any 
loss they may have sustained owing to 
the default of the plaintiffs in the delivery of 
possession of the immoveable properties sold 
to the defendants. We, therefore, think that 
the lower Court was wrong in charging 
the defendants with interest. These are our 
conclusions on the various points raised in 
appeal. Before we can dispose of this 
appeal finally we must havea finding from 
the Subordinate Judge’s Court of Guntur on 
the following issue: ‘Whether the defend- 
ants sustained any loss by the non-delivery 


' (if any) of possession of the immoveable 


properties sold under Exhibit I, and if they 
did, what is the amount of the loss,” The 
parties . will be at liberty to adduce fresh 
evidence. Finding will be returned in two 
months and seven days will be allowed for 
filing objections. We dismiss the memo- 
randum of objections with costs. 





This appeal coming on for final hearing 
after the return of the finding of the lower 
Court upon the issue referred to it for trial 
by this Court, the Court delivered the 
following : 

JUDGMENT.—The finding is that the 
defendants have sustained a loss of 
Rs. 1,943-5-9 on account of non-delivery of 
the immoveable property. We bave already 
allowed certain items of claim in favour 
of the defendants. The parties agree that 
on taking the accounts as stated above the 
amount due to the plaintiffs is Rs, 954-11-3, 
The decree of the lower Court will 
be modified and plaintiffs will be entitled 
to Rs. 954-11-3 with interest from date of 
plaint and at 6 per cent. till date of deposit. 
by the defendants in the lower Court, The 
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parties will pay and receive proportionate 
costs in both Courts. 
Appeal partly allowed; Decree modified. 
VRP. 


£ ` 


CALCUTTA HIGH COURT. 
Lerrers Patent APPRAL No. 123 or 1915, 
April 4, 1917. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice,and Mr. Justice N. R. Chatterjea, 
MOHAMAD UMAR AND ANOTHER— 
Derrnpants Nos. 1 anp 2— 
APPELLANTS 
versus 


Musammat MAN KOER— PLAINTIFF 


AND OTRERS——DEFEN DANTS— RESPONDENTS. 

Hindu Law-~Widow, re-marriage of ~ Forfeiture of 
property granted for maintenance—Hindu Widows’ Re- 
marriage Act (XV of 1856), s. 2, effect of— Construction 
of document—lIntention. 

A Hindu widow on her re-marriage, although such 
re-marriage is permissible and legal according to the 
custom of the caste to which she belongs, forfeits her 
interest in the property allotted to her by a family 
arrangement based upon her right to maintenance 
out of the interest which her deceased husband had 

in the ancestral estate. [p. 789, col. 1; p. 790, col. 2.] 
` It would make no difference in her position 
whether section 2 of Act XV of 1856 does or does 
not apply to her case, as that section has not in- 
troduced any change in the Hindu Law so far as it 
relates to the forfeiture of a widow’s interest on her 
re-marriage. [p. 789, col. 1; p. 790, col. 2.] 

For the purpose of construing 28 document the Court 
has to look at the whole of the document and con- 
sider all its terms one with the other, and for the 
. purpose of ascertaining the intention of the parties 
the Court is also entitled to look at the position 
of affairs at the time when the document was entered 
into and also at the position of the parties who 
executed the document. [p. 787, col. 2.] 

Per Chatterjea, J.—If the expressions used in a 
deed are capable of two constructions, that construc- 
tion should be adopted which is consistent with the 
law to which the parties are subject. [p 790, col. 1.] 


Letters Patent Appeal against the decree 


of Mr, Justice Mullick, dated the 8th July- 


"1915, in Appeal from Appellate Decree No. 
2661 of 1913. 
- FACTS material will appear from the 
following judgment of Mullick, J.: l 
“The property in dispute in this suit is a 
house which has admittedly been let to de- 
fondant No. lat a rental of Rs. 3 per month. 
It is a part of the estate of Har Lal Bhagat. 
The plaintiff is the widow of Har Lal’s son, 
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Kishen Ram, who predeceased his father. Har 
Lal had another son named Thakur Ram, who 
has lefta widow named Musammai Bifo, and he 
had a daughter named Musammait Jago, the 
defendant No. 3, who has a son called 
Chamari Lal the defendant No. 4. Defendants, 
Nos. 3 and 4 allege that they are the sole 
proprietors by inheritance of the house as 
well as Har l[al’s other properties and by 
a kobala, dated the 24th March 1911, they 
have sold, the house to Mohammad Ibrahim 
the defendant No. 2. 

The plaintiff’s case is that, by a family 
arrangement or an ekrarnama, dated the 
19th August 1907, the house was assigned to 
her and that she had received rents for the 
same from defendant No. 2 for the years 
1909-10. In the present suits he claims rent 
for the period between May 1910 and Sep- 
tember 1911 and further asks that as defend- 
ant No. 1 bas, after service of notice, refused 
to quit, a decree for ejectment may be passed 
in her favour. Defendants Nos. 2 to 4 had 
been impleaded because they are alleged to 
be in collusion with defendant No, 1, it being 
asserted that defendant No. 2 is a benamdar 
of defendant No. 1. The learned Munsif 
found that defendant No. 1 had paid rent to 
the plaintiff for the years 1999 and 1910, It 
was contended before him that by her re- 
marriage the plaintiff had forfeited her 
right to the property in suit, but the learned 
Munsif held, upon the authority of Gajadhar 
vy. Kaunsilla (1), that re-marriage by a widow 
who was permitted, by her caste rules, to 
re-marry, did not work a forfeiture. The 
Court declared the plaintiff’s title for life 
but the prayer for ejectment was dismissed 
for want of proof of service of notice. 

On appeal the learned District Judge held 
that the learned Munsif’s view of the law was 
incorrect and that upon the authority of the 
Full Bench desision in the case of Matungini 
Gupta y. Ram Rutton Roy(2), the re. marriage 
of the plaintiff cansed an absolute forfeiture 
of her estate. He, therefore, dismissed the 
plaintiff’s suit, The plaintiff now appeals. The 
first point taken bafore me is that the Full 
Bench decision in Matungint Gupta’s case (2) 
does not apply to a widow, who is by her caste 
rules permitted to re-marry. It is contended 
that as her case is not covered by the Hindu 


(1) 1 Ind. Cas. 761; 31 A. 161; 6 A. L. J. 107. e 
(2) 19 C. 289; 9 Ind. Dec. (N. s8.) 638, 
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Widows’ Re-marriage Act, the Full Bench 
desision has no application. I think this 
view is correct. But the widow is governed 
by the general provisions of the Hindu Law, 
and the question is whether under these 
provisions the re-marriage causes forfeiture 
-of the estate inherited from her deceased 
husband. On this point with the exception of 
an Allahabad case, namely, Gajadhar y. Kaun- 
silla (1), there is no authority in support of 
the plaintiff. Ontheotherhand, Ganga Prasad 
Shahu v. Ramasrey Shahu (8) and Rasul Jehan 
Begum v, Ram Surun Stigh(4) are authorities 
for the proposition that, under the Hindu Law, 
re-marriage by a widow causes a forfeiture. I 
think, therefore, that if the property in suit 
is the property of her deceased busband, 
the plaintiff by ber re-marriage has lost her 
title to ib and her suit fails. But it is argu- 
ed that it is not the property of her deceased 
busband, and that by virtue of the family 
arrangement, an ‘ekrarnama, the plaintiff got 
an absolute title to" the property. In reply, 
it is contended by the respondents that the 


ekrarnama merely conferred upon the plaintiff . 


the right to draw maintenance by realising 
the rent of the house in suit, and -that as 
the plaintiff by her re-marriage has lost her 
right to maintenance, she has also lost her 
title to realise the rent. With regard to 
this it is to be observed in the first place that 
the ekrarrama does not make any mention 
of maintenance. It was executed by the 
plaintiff, defendant No. 3 and Bifo Kuar, under 
the impression that they were all heirs to 
the property of Har Lal. Such an impression 
was not justified by the Hindu Law, for 
under that law deferdant No. 3 alone was 
the sole heir. But, however that may be, the 
parties to the eckrarnama seem to have been 
under the impression that they were all 
ed-sharers in the properties. Uf then they, by 
way of family arrangement, agreed to 
assign some property to the plaintiff, it cannot 
be said that the title to that property was 
a charge for maintenance. It also further 
appears that as the value of the house was 
Rs. 1,200 and her interest in the property of 
Har Lal was valued at Rs. 782, she actually 
paid in cash to defendant No. 3 the balance 
of Rs, 418. This being so, I cannot see upon 
what ground the learned District Judge 


(3) 10 Ind. Cas. 69; 18 0O. L. J. 568; 38 0. 862; 15 


C. W. N. 579. 
(4) 22 0, 689; 11 Jnd. Deo, (x. s.) 392, 
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states that the house in question was given 
to the plaintiff by way of maintenance. Her 
interest seems to be that of an absolute pro- 
prietor. As this finding depends on the oon- 
struction of a document which is the basis 
of the plaintiff’s title, ib is competent for me 
to set it aside in second appeal. 


It appears, however, that the learned Munsif 
came to the conclusion that the ekrarnama 
conferred upon the plaintiff a title for life 
only, and that the plaintiff did not cross- 
appeal against that finding to the District 
Judge. Although, therefore, I think the 


. plaintiff acquired an absolute title to the pro- 


perty, J ought not in second appeal to give 
a declaration to the plaintiff to that effect. In 
my opinion the house was not assigned to the 
plaintiff as an allowance for maintenance, 
and if that is so, then the question whether 
by the subsequent re marriage she lost her 
title to the property, does not arise. But 
even if we admit that the house was given 
for the purpose of maintenance, still she 
cannot be said to have.lost ker right by 
re-marriage, as the house was not the 
property of her husband. The learned 
Vakil for the respondent relies upon 
those cases in which the widow has been 
held to forfeit her maintenance on proof of 
unchastity. He argues on the principle 
thata widow onberre-marriage, whether such 
re-marriage is allowed by custom or not by 
custom, loses her right to claim maixtenance. 
There is no authority in support of the pro- 
position that re-marriage is synonymous with 
unchastily. On the contrary there are obser- 
vations in Gasadhar v. Kaunsilla (1) to stow 
that re-marriage cannot be classed in the 
same category as unchastity. In these cireum- 
stances, the plaintiff is entitled to succeed. 
The decree of the learned District Judge wil), 
therefore, be set aside and that of the Mungif 
restored. I do not allow the successful 
appellant before me any costs in this appeal, 
as by not printing the ekrarnama, he has 
caused a great loss of time of this Court, but 
he will get costs in the lower Courts.” 

Babu Panchanan Ghose, for the Appellant. 

Babu Satya Charan Sinha, forthe Respond. 
ents, 


JUDGMENT. 
SANDERSON, ©. J.—In this case the suit 
was brought by the plaintiff asking for 
several reliefs, mainly fop a declaration that 
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“she was entitled toa certain house and for 
possession and for arrears of rent. 

The defendant No, lis the tenant of the 
house; defendant No. 2 is a person who 
purchased the house on the 22nd of March 
1911 from the defendants Nos. 3 and 4, the 
daughter and grandson of one Har Lal 
Bhagat, i 

The first Court gave the plaintiff a decree 
for arrears of rent only. That Court would 
have awarded a decree for possession of the 
property to the plaintiff but for the fact that 
the requisite notice had not been served. 

The first Appellate Court reversed that 
decision on the ground that the plaintiff had 
obtained whatever right she had tothe house 
in question by way of maintenance, and that 
she being a Hindu widow and having 
married again had forfeited that right, and, 
consequently, ib gave a decree in favour of 
the defendants. : 

Mr. Justice Mullick, sitting alone to hear 
the second appeal, reversed the decision of 
the first Appellate Court and confirmed the 
decree of the learned Munsif, and he came to 
the conclusion that the interest which the 
plaintiff had inthe house was that of an 
absolute proprietor; but that as the plaintiff 
had not appealed from the Munsif’s judg- 
ment her title must be taken to be for 
life only, that ske had not obtained her 


interest in that house by way of maintenance | 


and that her re-marriage did not con- 
sequently result in forfeiture. As there was 
no cross-appeal he could do no more than 
confirm the decree of the first Court. Con. 
sequently, the plaintiff obtained merely a 
decree for arrears of rent, 

Now, the question which is before us in 
this case depends upon the construction of 
an agreementin writing which was entered 
into on the 19th of August 1907 by three in- 
dividuals the plaintiff, the lady called Musam- 
mat Bifo, and the defendant Musammat 
Jago. For the purpose of construing this 
dosument it is necessary to consider the 
position of the parties at the time when 
that agreement was made. That position 
was this. One Har Lal Bhagat had died on 
the 16th of April 1906. He had had two 
sons, and one daughter Musammat Jago. 
Both his sons Thakur Ram and Kishen Ram 
died during his lifetime, and he left 
surviving him his daughter Musammat Jago. 


00 
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T bere were also living the widow of Thakur 
Ram, Musammat Bifo, and the widcw of .the 
second son, Musammat Man Koer, the present 
plaintiff. Apparently, these three women 
after Har Lals death were living together 
and had been carrying on a shop which had 
been the joint property of the Hindun family, 
That was the position at-the time when this 
agreement was entered into. 

Now, on the one hand, itis alleged on 
behalf of the defendant that theinterest of 
the plaintiff in the house in question was 
merely givento her-under a family arrange- 
ment, in order that she might maintain her- 
self out of the profits of that house, and that 
consequently when she married again, as 
undoubtedly she did between the dates, the 
19th of August 1907 and the 22nd of March 
1911, the exact date is not ascertained, she 
lost her right to maintenance and, therefore, 
lost all interest in this house. On the other 
hand, stated shortly, the plaintiff’s casa is 
that she did not obtain her interest in the 
house by way of maintenance buf that under 
afamily arrangement she got an absolute 
right init, and that her interest in the family 
house at all events would subsist as long as 
she, the plaintiff, lived and as long as the 
defendant Musammai Jago lived. 

- Now, the agreement came into existence 
in this way: Apparently there was a dispute 
between the parties. The exact nature of 
the dispute is not specified, but it is stated 
in the agreement that “Various kinds of 
differences have arisen between us the 
declarants, and there is likelihood of quarrels 
occurring.” Then the agreement recited that 
“this gave risa to the reflection as to what was 
the extent of the property on which there 
were liabilities amounting by accounts to 
Rs. 1,852-8-0, and in case of disputes 
occurring there would be further loss in 
costs of litigation, and eventually there 
would be no other result besides loss and 
waste of the properties belonging to theestate 
of the late Hara Lal Bhagat alias Hassani 
Bhagat,” Consequently, the parties apparently 
agreed to refer their differences to certain 
arbitrators whose names are stated in the 
agreement, and to abide by the result of their 
award. The arbitrators made their award 
and this agreement was entered by the three 
declarants, whose names I have mentioned, for 
the purpose of carrying outthe effect of the 
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award, Apparently, there were three houses 
of the value of Rs. 3,100 and the stock of 
the shop was of the approximate value of 
Rs. 1,100. The agreement recites that Har 
Lal Bhagat died on the date I have mention- 
ed, leaving himsurviving the three declarants, 
his heirs, so that from the date of his death 
the declarants beaame and continued to be 
joint possessors of the entire property and 
shop and moveable and immoveable property 
and were carrying onthe business of the 
shop. ‘The plaintiff relies upon that part of 
the agreement as well as other parts of it for 
the purpose of showing that this interest which 
the plaintiff undoubtedly obtained, whatever 
the extent of it was, was not by way of main- 
tenance of the plaintiff, and she points to 
the word ‘heirs’ in the clause which I have 
just read. I shall have to say more about 
it later on. Then it recites that “in con- 
sideration of the above reflection it was 
thought advisable for a settlement to 
refer the matter to a panch of fellow- 
castemen and those who are respectable 
and trustworthy, and whatever settle- 
ment they make in respect of the estate, 
shop and liabilities be and do remain 
binding. on us the three declarants.,’’ 
Then it recites that the panch has come 
to the conclusion that the value of the 
estate of the deceased person was ascertained 


to amount to Rs. 4,200 and the liabilities - 


of the shop were proved to amount to 
‘Rs. 1,852-8-0, It then proceeds to apportion 
the shares, and I may state it quite general- 
ly. The principle upon which the property 
was to be divided, if I may use that as 
a neutral word for the present, was that 
each was to get a third. The surviving 
daughter was to have possession of the 
more yaluable house and was to take over 
the business and the liabilities attached 
thereto and she would have power to 
sell some of the property apportioned to 
her, in order to meet she liabilities. The 
agreement goes on to state that “property 
of the value of Rs. 782-8-0 be given 
to each of the two declarants Musammat 
Bifo and Musammat Man Koer,” these are 
the two daughters-in-law, “so that they 
may maintain themselves from the profits 
of their respective properties and one may 
not have any concern with the other, where- 
by. quarrels and animosities may be averted, 
and the ancestral estate of Har Lal Bhagat 
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may not be ruined.” That is a portion 
of the agreement upon which the defendant 
very strongly relies, because he says it 
shows what the real intention of the parties 
was. He says, this was an ancestral pro- 
perty, and the object of the agreement ° 
was that the ancestral property should not 
be ruined in useless litigation and that 
the shares which the two daughters-in-law 
were to obtain were for the purpose of 
maintaining themselves without having 
recourse to the daughter, so that friction 
in future might be avoided. 

Then the agreement recites that the 
ancestor had three houses, one the dwelling- 
house with shop valued at Rs. 1,800, 
the second house valued at Rs. 1,200 and 
the third house valued at Rs. 100 and the 
stock existing in the shop valued at 
Rs. 1,100, of which we the declarants have 
ali been from the date of the death of the 
said ancestor, and are, joint in possession 


up to the present time, and similarly 
Rs. 1,815-8-0 the liabilities are justly 
chargeable to and payable by us three 


declarants.” That is a clause upon which 
the plaintiff's Vakil strongly relies. He says 
it shows that the three declarants had been 
jointly interested in the property, that they had 
been jointly carrying on the business, that 
they had been treated as in equality and con- 
sequently they were being treated in equality 
in this distribution , of the assets, and that 
that being so the clause was not consistent 
with the interest of the plaintiff in the house 
being merely for the purpose of maintenance, 
On the other hand it is urged by the 
defendant that that is a clause which does 
not -hurt the defendant’s case, because the 
parties had obviously been carrying on the 
business together and this is not a declar- 
ation of their strict liability to debts accord- 
ing to law, but having regard to justice 
and equity, inasmuch as they had been 
carrying on the business together since the 
death of the ancestor, it would be right 
to say that the liabilities were justly 


chargeable to each of the three declarants. 


Then comes the operative part of the 
agreement. First of all, it begins by saying — 
“Now of our own free-will and accord 
while sound of mind and understanding 
without aoercion, instigation or unlawful 
pressure by anybody, we the declarants 
have partitioned between us the properties 


* 


‘and without reference to another.” 


Kuar, the declarant. 
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above mentioned and hereunder described 
according to our respective.shares in accord- 
ance with the direction and decision of 
the panches, and we the declarants have 
become separate possessors thereof. . From 
this date one of us the declarants has 
not any sort of concern with another of 
us the declarants nor shall. we have any 
in the future. -If contrary to this, any of 
the parties take any action or make. any 
claim against any of the parties, that shall 
be altogether invalid and void. We the 
declarants,-have acquired full. right and 
authority in respect of the property appor- 
tioned to us respectively, so that-each may 
take whatever she thinks fit and proper 
with respect thereto without consulting 
I draw 
attention to- those words because they are 
important: for. the purpose of ascertaining the 
real intention of the parties. Then the last 
clause :to- which I need referin this agree. 
ment is the 10th -clause,. which sets out 
the method by which the award of the 
arbitrators is to be carried out, and it says, 
Of the estate of the said anceston there 
are three houses of different values, conse» 
quently we have got a house and by refund 
of the excess”, thatis an dinartistic way of 
expressing the intention of the parties; I 
understand the meaning of that is, that 
as each of the three ladies was to get a honse. 
and the honses being of different values, 
às one of them must get a house more 
valuatle than the other, she would have 
to make up the difference in value by 
payment. of money’ to the other or others, 
80 that the shares might be equalized. 
“Thus the first house with shop, the value 
of which is approximately Rs. 1,809, and 
the stock’ existing in the shop, the. value 
of which‘ is Rs. 1,100, the aggregate value 
of the house with shop amounting to 
Rs. g 900 has been taken by me, Musammat 
Jago Kuar, for my rateable share and for 
payment of debts to creditors, so Rs. 266 
the amount which is in excess of my 
Muscmmat Jago Knuar’s share has been made 
gcod by me in sash to Musammat Bifo 
Now we the declar- 
ants Nos. 2 and 3 have not and shall not 
have any sort of claim and lien in respect 
of the house ard the properties existing 


in the shop against mg. Musammat Jago 
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Kuar or my heirs and successors.” That 
deals with the share of the daughter. 

Now, I come to: the important part which 
deals with the share of the plaintiff: “The 
house of which the approximate value is 
Rs. 1,200 is apportioned to the share of 
me Musammat Man Kuar” (i.e., the present 
plaintiff) and ‘as the share of Musammat 
Man Kuar amounts to Rs. 782 8-0 and 
the value of the said house is Rs. 1,200, 
so by this calculation I have made 
good Rs. 417-8.0 in cash to- Musammat Jago 
Kuar (i.e, the daughter), now we the 
declarants, Nos. land 4 have not any claim 
in respect of the said house against Musam- 
mat Man Kuar or her heirs and successors.” 
That,-as.I have said, is the plaintiff’s share. 
Then comes Bifo's share: “The share of me 
Musammat Bifo Kuar amounts to Rs, 782-8-0. 
Consequently I have received Rs. 265 
in cash from Musammat Jago .Kuar as 
per details.:..And I have received Rs, 417-8-0 
from Musammat Man  Knuar.” That 
must be the particular sum which the 
plaintiff has alleged to have paid to the 
defendant daughter, and which obviously 
by this arrangement passed from the 
defendant daughter to Musammat Bifo, so 
in this way the three shares of these 
ladies were equalized. Then it osoncludos 
by saying: “Noné of us have any concern 
with any other: If anything: be done con- 
trary to . this, it shall be altogether invalid 
and void.” 

That isthe agreement. 

Now we have to ascertain what was 
the real intention of the parties. There 
is no doubt that for the purpose of con- 
struing the dociment we have to look at 
the whole of the document and consider 
all its terms zone“ with the other: and for 
the purpose of-' ascertaining thé intention 
of the parties we are also entitled to look 
at the position of affairs at the time when 
the document was’. entered into and also 
at the position of” ‘the parties who executed 
the document ‘aiid, having regard to such 
a document as this, I cannot do better 
than quote’ a’ “passage, which was referred 
to this morning, in the case of Sreemitty 
Soorjeemoney Dossée v. Denobundoo Mullick-(5); 


(5) 6 M. I. A. .626 at p. 550; 4 W. R. (P. 0.) 114; 
1 Ind. Jur, (N; 8.) 87; I Suth. P, O. J. 291; 1$ar. P. 
Q; J, 688:1 Boulr, Rep. 228; 19 E. R. 198. a 
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that no doubt- refers to a testamentary 
document bat, in: my opinion, it is equally 
applicable to the construction of an agree- 
ment such as we have now before us. 
The passage is as follows: “The Hindu 
Law,. no less than the English Law, points 
to the intention as the element by which 
we are to be guided ih determining the 
effect of a testamentary disposition; nor, 
so far as .we are aware, is there any 
difference between the one law and the 
other as to the materials from which the 
intention is to be collected.” And in con- 
atruing the terms of a document, it has 
been pointed ont in the case of Hunooman.- 
parsaud Panday v. Musammat Babooee Munrag 
Koonweree (6) that “deeds and contracts of 
the people of India ought to be liberally 
construed. The form of expression, the 
literal sense, is not to be so much regarded 
as the real .meaning of the parties which 
the transaction discloses.” If any further 
authority were needed, I might refer to the 
case of Sreemutiy Rabutiy Dossee v. Sib- 
chunder Mullick (7) (which again is reported 
in the same Volume at page I, the passage 
being at page 23), where it is said by the 
Judicial Committee of the Privy Coungil: 
“You must look at the words of the deed 
with reference to the parties who use them, 
and the grant must be consistent with that; 
consistent with the interests of those who 
make the grant.’ That being so, I 
have first of all to cdnsider the position 
of the parties: the plaintiff © was 
the widow of a man who had been a mem- 
ber of a joint Hindu family governed by the 
Mitakshara Law. Her husband, therefore, 
had- an interest in his father’s property 
since he was born and when he died, 
that. property of the plaintiffs husband 
passed to his father subject to his widow’s 
right of maintenance and when the hus- 
band’s father died, as he died in this 
case, leaving the defendant daughter sur- 
viving him, the property passed to the 
defendant daughter again subject to the right 
of the widow to maintengnee. 

Now, that being the position of the 
parties, I hąve to consider what was the 
intention of the parties When this agreement 


(6) 6 M. I. A. 393; 18 W. B.,81 mote; Sevestre 2583n; 
Suth. P. 0. J. 29; 1 Sar, P, Ç. J. 652: 19 E. R. 147, 
(7) 6 M, T. A. l; 1 Sar. P. Crd, 484; 19 B. R. 1. 


‘INDIAN OASES, 


{1917 


` 


was entered into, Having given due 
consideration to the arguments which were 
advanced on the one side and on the 
other, I have come to the conclusion that 
the intention was first of all to get rid 
of what was apparently a constant source : 
of friction ameng the three women living 
together and trying to carry on a joint 
business in the same premises. That was 
the -first intention. The second intention 
was that the two daughters-in-law or rather 
the daughter-in-law, the plaintiff, I need 
not say two daughters-in-law, because 
I am only concerned with one, the plaintiff, 
should have certain property, in order that 
she might maintain herself out of the 
profits of that property; and this agree- 
ment was entered into upon the basis of 
the plaintiff’s right to maintenance which 
existed in her according to the Hindu Law. 
I think the word “heirs” in this agreement, 
having regard to the other provisions of 
it, was not used in the strict legal sense, 
but rather as a word implying person 
interested in the estate. 


That being the true construction of the 
document, the question then arises did the 
plaintiff by her remarriage forfeit her 
interest in the house? ‘The position of 
the plaintiff in this respect was this: 
she belonged to a caste which by 
custom allowed the re-marriage of a widow. 
But that in itself would not prevent her from 
forfeiting her right to maintenance out of 
her deceased husband’s property, and the 
case of Rasul Jehan Begum v. Ram Kurun 
Singh (4) was referred to, where the head- 
noteis to the following effect; “A Hindu 
widow, on re-marriage, forfeits the estate 
inherited from her former husband, although 
according to custom prevailing in her caste, 
a re-marriage is permissible.’ That case, it 
is to be noted, deals with the estate which 
is inherited by a -widow from her former 
husband. This is nota case of inheritance: 
and as I_ have already pointed out, in my 
opinion, this is an agreement which is based 
upon the widow’s right to maintenance which 
is a charge upon the property of her deceased 
husband. It is not disputed that but for 
this agreement she would forfeit that right 
on her re- marriage, 

In my judgment, inasmych as Ihave come 
to’ the conclusion that this ‘agreement was 
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based upon the plaintiff’s right to mainten- 
ance out of her deceased husband’s property, 
and that the provisions contained in it were 
intended to secure the efficient carrying out 
of that right, I am of opinion that the 
plaintiff when she was married again forfeited 
her interest in the house in question. 

There is another argument which has been 
brought forward, and I must deal with 
that. Itis said that the property, in which the 
plaintiff hy reason of this agreement obtained 
an interest, was not that of her deceased 
‘husband, and that is one of the grounds on 
which the learned Judge who desided the 
case in favor of the plaintiff relied. The 
answer to it is that which I have already 
given, and that is this:’ The decoased 
husband having had an interest in the an- 
cestral property out of which she would be 
maintained during her life, the obligation to 
maintain her ont of that property continued 
after his death, when the property passed by 
survivorship, and as I have already mention- 
ed, the property passed to the defendant No. 
3 subject to the plaintiff’s right of mainten- 
ance, and part of that property was the sub- 
ject-matter of the agreement. 

It has been argued that sestion 2 of Act 

XV of 1856 does not apply to this case, 
because of the facts which I have already 
mentioned. I do not think that it much 
matters whether this Ast applies or not, 
because it has been admitted during the 
course of the argument that this section is 
practicaliy a statement of the Hindu Law as 
it existed apart from the Act, so far as it 
related to the forfeiture ofa widow’s interest 
on her re-marriage under the circumstances 
mentioned. 
“I ought to say before concluding my 
judgment in deference to the learned Judge 
that he had not the translation of the agree- 
ment before him when he gave his judgment, 
and, therefore, he had not the advantage which 
we have had in this Court, and, as far as he 
knew, the agreement did not make any 
specific reference to maintenance: Whereas 
it turns out, when we look at the transla- 
tion of the agreement, that, as I have already 
explained in the beginning of my judgment, 
the object specifically mentioned in this 
arrangement was that the plaintiff and the 
dther daughter-in-law might maintain them- 
selves from the profits of their respective 
properties., 
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For these rəasons Í think that the learned 
Judge’s judgment cannot stand. But inas- 
much as the plaintif has paid the sum of 
Rs, 417-8-0 in respect of this property 
for the purpose of equalizing the shares as 
they are called in the agreement, ib will be 
wholly inequitable to allow the defendants 
to deprive the plaintiff of the house in ques- 
tion, unless the defendants or some of them 
refund the sum of Rs. 417-8-0 to the plaintiff. 

N. R. CHATTERJEA, J.—The main contention 
in this case turns upon the construction of the 
ekrarnamı. It states that in accordance 
with the decision of the panch, each of the 
three parties was to get a specific 
property: Musammat Jago Kuar, the 
daughter, was to get the dwelling-house 
and the shop together with the stock 
of the shop, and she was to pay the debts 
due from the shop. It was provided that 
she would be competent to part with some 
of the property allotted to her and thus pay 
the debts to creditors, or she could pay the 
same with her own funds. Then dealing 
with the two daughters-in-law it stated that 
each would get property of the value of 
Rs. 782-8-0, so that “they may maintain 
themselves from the profits of their respec- 
tive properties, one not having any concern 
with the other, whereby quarrels and ani- 
mosities may be averted and the ancestral 
estate of Har Lal Bhagat alias Hassani 
Bhagat may not be ruined.” 

The object of the arrangement, therefore, 
was to provide maintenance for the parties 
and that the ancestral estate of Har Lal 
might be preserved. 

There was, no doubt, the word “heirs” 
used with reference to all the three parties; 
but I think the word was used in the sense of 
“persons interested” in the estate left by the 
deceased. The daughters in-law were en- 
titled only to maintenance but they were 
living as members of the family and carrying 
on the shop. The panch, it is true, directed 
that the property should be divided into 
three equal shares, the two daughters in-law 
and the daughter each getting a share, 

That by itsélf does not show that the pro- 
perty allotted to plaintiff was given to her 
otherwise than by way of maintenance, be- 
cause specific properties are sometimes given 
to persons entitled to maintenance to be en- 
joyed by them in lieu of cash payments. 
The parties had, no doubt, become separate 
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possessors but that was the arrangement 
made in ordér to avoid disputes. The ekrar 
then, says, ““We the declarants have acquired 
full: right and authority in respect of the 
property apportioned | to us respectively, ‘so 
that: each may take whatever she thinks 
fit and proper with respect thereto, without 
consulting and without reference to another, 
wherewith any other of the parties or her 
heirs shall not have any sort of concern of 
have. any, lien.” This “olause_ should, I 
think, be read, in connection with the pass- 
age which I have already set out, and which 
appears to mô to bė the object of the ekrar, 
pamely, that the Parties might maintain 
themselves fro” the profits of the property, 
and that the ancestral | property might not 
be ruined, [ think the clause must be 
limited to the purpose of the arrangement, 
which was that each party should have 
separate possession and enjoyment of the 
property allotted ‘to her for maintenance. 
The word” heirs” was ‘used, but it seems to me 
that the word was here used in the sense 
of “successors.” Musammat Jago, the heiress 
of Har Lal, oat had no absolute right, and 
if’ is not disputed and cannot be disputed 
that she could not confer ‘an absolute right. 
Tn construing the document we should bear 
in mind the position of the party making 
ihe grant and ofthe person taking it. If 
the expressions used in the deed, relied upon 
on behalf. of the respondent, are capable of 
both constructions, that construction should 
be adopted which is consistent with the law 
to which ` thə parties are subject. As I 
have said, a daughter herself has no absolute 
right, and a daughter-in-law hasa right to 
maintenance only: and I do not think that 
we ought to. construe the, words in the 
document so as to hold that the daughter 
intended to give an absolute right to the 
daughters-in-law. In any case the plaintiff 
cannot be said to bave obtained the property 
independent of her right to maintenance, and 
an absolute right in the sense of a right 
accruing to her not as widow of Kishen Ram, 
and not by way of maintenance, hut independ- 
ently of her position as such widow could 
not have been intended to be conferred on 


her. 


Tt was contended betore us on behalf of 
the plaintiff that the plaintiff's husband 
having predeceased his father, his interest 
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in the estate passed by survivorship to ‘the 
father and, therefore, was no longer ‘the 
property of her husband which was liable 
for her maintenance: and that being so, she 
had no interest in her husband’s estate which 
she would forfeit by her re-marriage. This 
contention, ‘is clearly erroneous. Her 
husband had an interest: in the property 
(which was ancestral property), ont of 
which she was entitled to be maintained 
during his life, and the obligation to main- 
tain her out of that property continued after 
‘his death, whether it passed by inheritance 
or by aupvivorelip: This being so, there is 
no doubt that the property that the plaintiff 
obtained under the document was by way of 
maintenance out of the property’ of her de- 
ceased husband in the bands of Musammat 
Jago, 


The plaintiff, no doubt, paid Rs. 417. 8.0 
for equalizing the shure in _ respect of 
the. house which had been allotted . to her, 
the value of which was Rs. 1,200. The 
parties agreed that each would get property 
valued .at Rs, 782. To “that. extent the 
property must be taken to be the property. 
given by way of maintenance, but the re- 
maining portion of the property representing 
Rs. 471-8-0 which had been paid by 
the plaintiff did not constitute such_pro- 

perty. 

The question whether sation 2 of Ast 
XV of 1856 is inapplicable to this case, be- 
cause, the plaintiff,-..according ‘to -the 
custom of the caste to which she belongs, 
could have re-married independently of the 
Act, is of no practical importance, as on the 
general principles of Hindu Law, a widow, 
whose re-marriage may be legal according to 
the custom of tke caste fo which she belongs, 
would forfeit any interest which she had in 
her husband’s estate, on her re-marriage. I 
think, therefore, that the plaintiff forfeited 
her interest in the property to the extent to 
which she obtained it by way of main- 
tenance. 

(Case adakan till the 4th of April for 
final order.) 

Sanperson, C. J.—It appearing that the 
defendart No. 2 purchased one-third only of. 
the entire house and that the suit is with re- 
ference to the said one-third only, upon the. 
plaintiff and defendants Nos. 1 and 2 consent- 
ing and upon the defendant No. 2 depositing 
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- within three months from to-day one-third 
of Rs. 417-8.0, namely, Rs. 139-2-8 in 
the Court of first instance for payment to 
the plaintiff, the suit will be dismissed. If 
the said sum is not. paid within the said 
three months, the appeal will be dismissed. 
No order as to costs in all Coarts. 

. N. R. HATTERJIEA, J—I agree in the order 
proposed by the learned Chief Justice to- 
day. 

Appeal allowed. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 

First Civin Appsat No, 29 or 1915. 
August 31, 1915. 
Present:—Mr. Batten, A. J. C., and 
Mr, Stanyon, A. J. O. 

Mrs. ELKINS AND ANOTAER— APPELLANTS 


VETSUE 
Rev. Dr. CULLEN—-RESPONDENT., 


Will—Bequest to charity, construction of—Uncer- 
taitnty—Cy-pres, doctrine of—Trusts Act (II of 1882), 
applicability of, ; 

_Where a disposition ina Will indicates an inten- 
tion to benefit charities, or a class of charities 
generally, treating the particular named objects of 
gift a8 mere instruments for carrying out such 
general intention, the general purpose of charity 


will be executed according to the doctrine of cy-pres. ` 


[p. 795, col, 2.] 


JOHN SEDDON 
married Anna 
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If a devise in a Will can be construed as a bequest 
to “charity”, in the sense in which that word is 
understood in English Law, then the disposition is 
valid, and is governed by the Indian Trusts Act. 
Tf, however, it is æ devise in the alternative for pur- 
poses which are not charitable, though benevolent 
or a then the bequest is void. [p. 797, 
col, 2. 

Morice v. Bishop of Durham, (1804) 9 Ves. Jun. 399; 
32 E. R 656; 7 B. R. 332, relied upon. , - 

In India the Courts will only recognise the 
validity of trusts which they can either themselves 


.execute or can control when in process of being 


executed by trustees, [p. 798, col, 1.] 

Case law discussed and reviewed, 

A testatrix devised her estate to a trustee that 
“he of his own judgment (may) give as a donation or 
apply or invest the balance to or for any person or 
persons, for his, her or their use or benefit, or to or 
for any charitable or religious institution or object, 
as he may think proper”: < 

Held, that the bequest was void for uncertainty, [p. 
799, col, 2. | 


First appeal against the decree. of the 
District Judge, Jubbulpore, dated the 23rd 


“December 1914. 


Mr. J. C. Ghosh, for the Appellants, 
The Hon’ble Mr. M. B. Dadabhoy, for the 
Respondent. 


JUDGMENT.—The facts of this case are 
few and simple, but the application of the 
law thereto presents. some difficulty. The 
following genealogical tree, evolved from 
the record, will assist comprehension of the 


SASO iwa 


) 
Mrs. J. V. D'Senha, 








Sarah, : 
Mrs. Elkins, plaintiff No, 2. HARRIS 
plaintif No. J, L 
3 
(2) Ambridge == Rebeoca = (1) Harris Daughter 
married 
Ist wife = (2) J.J. Smith = Leonora == (1) Blake, Henry Davies 
i | (died 31-12-11, 
| | | | | 
Testie. Albert, Reginald. Maud. William. Olive. Harry. Muriel. 
[ >» ; 
Edmond Davies George Davies, 
married dead, 
Miss Revitt 
if Oh, | | | | | ) 
Mrs. E. F. Davies, E, Davies, W. Davies, K. Davies, Mrs. CO. Cooper, Mrs. E. Mrs. E. Mra. M. 
Van Ingen, defendant defendant defendant defendant defendant Schmidt, Bellinger, Ristell, 
defendant No. 3. No, 4. No. b. No, 6. No. 7. defendant defendant defendant 
No. 2. No, 8, No, Li No, 10, 


792 iNDIAN Oasks. “basa? 


MES, ELKINS V. REV. DR. CULLEN, 


The above tree gives the defendants 
Nos.2 to 10 as serially numbered in the 
proceedings, and not in the order of 


their births. The names of the children. 


of J.J. Smith follow the order in which 
they appear in the Will of his widow 
Leonora Smith (nee Harris). In the course 
of this litigation the defendants Nos. 2 to 10 
disputed the legitimacy’ of the plaintiff No. 1, 
but this plaintiff has proved the following 
facts to our satisfaction by the production of 
duly certified copies of extractsfrom Regis- 
ters of Marriages and Baptisms maintained in 
the Diocese of Madras :— 

1. John Seddon, a Trumpeter in the 2nd 
-Regiment, N. L. Cavalry, a bachelor, was 
married to Anna, a native spinster, at 
‘Tripassore, Poonamallee, in the Madras 
Presidency, on the 15th November ; 929, 
‘the marriage by banns being celebrated - by 
the Reverend F, Spring, Chaplain. 

2. Sarah, the plaintiff No. 1, apparently 
the first issue of the above marriage, was born 
‘at Arcot on the 27th July 1832, and baptized 
at Tripassore by the said Reverend F. Spring 
(Junior Presidency Chaplain) onthe 15th 
September 18338. 

3. Rebecca, the next issue of the above 
‘marriage, was born at Arcot on the ĉ2ilst 
‘October. 1834, and was baptized at St. 
George’s Church, Madras, by the Reverend 
H. Harper, Senior Chaplain, on the 3rd 
March 1835. 

Thelegitimacy of the plaintiff No, 1 and her 
relationship to her sister’s daughter, Leonora, 
whose Will is in dispute in this case, is thus 
well established : and we are surprised to see 
that the District Judge recorded no finding 
on this point, and left her under the stigma 
of a doubtful paternity which a body of rival 
claimants to the estate of her niece cast upon 
her. All the other parts of the aboye 
genealogical tree are admitted, and the tree 
may be taken as correct for the purposes of 
this appeal. 

Leonora Smith died at Jubbulpore on the 
lst December 1911, being at the time a 


widow, for the second time, without any-ssue ` 


of her own. She hada power of appoint- 
ment over certain property under the Will 
of her second husband, and certain other pro- 
perty was her own and at her absolute dis- 
posal. On the llth September 1911 she 
executed a Will in the following words :— 


e 
KE 
ta 


w 


“This is the last Will and Testament of. 
me, Leonora Smith, widow of Joseph John 
Smith, who was a Guard on the Great Indian 
Peninsula Railway. I give and bequeath 
all my moneys, Rs. (2,009) two thousand 
being lent on interest’ to the Methodist * 
Mission at Jubbulpore (of which the Reverend 
Dr. Felt is Minister), or elsewhere lodged 
or Invested, together with my house No. 58, 
situated in the Sadar Bazar, Cantonment of 
Jubbulpore, with all my furniture therein or 
elsewhere located, and such jewellery as I may 
have, and all my livestock of whatever kind, 
to the Reverend Dr. P. Cullen, Lieutenant- 
Colonel, Indian Medical Service, retired, as 
Trustee, and appoint him my sole executor 
of this my Will; that he, knowing my wishes, 
and those of my mother the late Mrs. Am- 
bridge, he after my deathlet on rent or sell 
the house No, 58 above mentioned and 
furnitureand other items of property and 
realize the money; and after all my just debts 
and funeral expenses have been paid, he of 
his own judgment give as a donation or apply 
or invest the balance to or for any person N 
or persons, for his, her or their use or benefit, 
or to or for any charitable or religious 
institution or object, as he may think proper, 

Of the money left by my husband, viz., 
Rs. (4,000) four thousand for my life-time 
and after my death be divided eqnally 
among his children. Of this I have spent 
Rs. (1,500) one thousand five hundred in 
paying his debts, in obtaining Probate of his 
Will, in erecting a tomb-stone to-his memory, 
and in other petty expenses and have yet to 
spend more on these. The balance that may 
remain my executor will divide equally 
between his eight children Testie Smith, 
Albert Smith, Reginald Smith, Mrs. Mand 
Smith, William Smith, Mrs. Olive Martin, 
Harry Smith, Miss Muriel Smith, and if any 
of these die before I do, his or her share shall 
be added to the total sum and divided equally 
among the living. 


“And in case Dr. Cullen decease before 
me, I reserve my right to appoint another 
executor to carry ont the provisions of this 
my Will with such instructions as any altered 
circumstances of time may have rendered 
recessary. 


“In witness whereof I have hereto set my 


_ hand this eleventh day of September in the 
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year of our Lord nineteen hundred and 
eleyen.” 

This Will was duly signed by the testatrix 
and attested according to law by Mr. W. d. 
Bagley, an Extra Assistant Commissioner, 
and Mr. A. Smith, a Guard onthe G.I. P. 
. Railway. 


The Reverend Dr. Cullen, who appears 
as the first defendant in this litigation, 
was formerly a Lieutenant-Colonel in the 
Indian Medical Service and a Civil Surgeon 
of Jubbulpore. He has since retired, 
and is now a Minister in Holy Orders 
of the Church of England. He was admit- 
tedly the medical adviser, and presumably 
also the spiritual preceptor, of the testatrix: 
` but thelanguage of the Will makes it manifest 
that he had no hand in drawing it up, 
and it 1s not alleged, or atany rate there 
is no proof, that he actively influenced the 
testatrix in making it. He applied to the 
" District Court for Probate of the Will in 
` dne course, but Probate was refused, ona 
~ caveat filed by the plaintiff No. 1, the learned 
District Judge holding that the Will, so far 
as it purported to dispose of the estate of the 
testatrix for charitable purposes, was 
void for uncertainty. Caveats were also 
filed by the children of Edmond Davies 
who claimed to be the heirs of the 
: deceased, repudiating the claim of the 
plaintiff . o. 1, on grounds already referred 
to and decided. Dr. Cullen appealed to 
- this Court [Cullen v., Mrs. El ins (1)], 
. and a Judge of this Court, follow- 
ing Gopaldas v. Musammat Bandan (2), 
- decided that a District Court, in its capa- 
city as a Court of Probate, has no juris- 
. diction to determine any question of title 
regarding the property of which the Will 
purports to dispose, or to decide whether 
any of the bequests in the Will are void 
or valid, becanse of the- nature of such 
bequests. The order of the District Court 
- refusing Probate was, therefore, set aside 
“and the case remanded for disposal on 
. the merits. Subsequently an order for 
- the grant of Probate was made by the 
District Court, but Dr. Cullen has wisely 
abstained from paying the necessary fees 
and taking out Probate pending the dis- 
. posal of this litigation. Two suits resulted 


from the order granting Probate. One 
(1) 21 Ind, Cas. 699; 9 N, L. R. 152, 
(2) 150, P. L. R. 101, 
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was brought by the plaintiffs Sarah Elkins 
and Mrs. 1. V. D’Senha against Dr. 
Cullen and the children of Edmond Davies: 
the other was brought by the children 
of Edmond Davies against Dr. Cullen 
and Sarah Elkins. The two suits were 
consolidated, and the children of Edmond 
Davies admitted that if Sarah Elkins 
established the fact that the testatrix was 
her sisters daughter she would be the 
heir of the deceased in preference to 
them. They made common cause with 
her in opposing the Will. The learned 
District Judge upheld the Will and on that 
sole ground dismissed both suits. Sarah 
Elkins and Mrs. D’Senha have appealed, and 
though the District Judge failed to record 
a finding as to Mrs. Elking’ relationship with 
the deceased, her rival claimants are appa- 
rently satisfied by the evidence she was able 
to produce as to her paternity and legitimacy, 
They have neither appealed against the 
dismissal of their suit nor entered ap- 
pearance as respondents in this appeal by 
Mrs. Elkins and Mrs. D’Senha in their 
suit. The Davies family may be left 
out of further consideration as they were 


-given up by the learned Advocate for the 


appellant at that hearing. The grounds 
taken in appeal are as follow:— 

(1) That the Court below has erzed 
in law in holding that the bequest is 
not vague and that it is not void for 
uncertainty. 

(2) That the Court below has erred in 
law inapplying section 125 of the Succession 
Act to the terms of the bequest in the 
present case. 

lt was made clear in the course of the 
arguments that the plaintifis-appellants only. 
dispute so much of the Will of their niece 
as purports to dispose of her absolute 
estate, and that they do not contest the 
bequest made of the estate of J. J. Smith 
in which the testatrix had only a life 
interest. The main ground upon whieh 
this appeal is fonrided is that the property 
in dispute is not left to any ascertained 
beneficiary, but is practically at the absolute 
disposal of the trustee, and the bequest is, 
therefore, void for uncertainty. The particular 
words which we have to consider are 
these: — i 

“He of his own judgment (may) give 
as a donation or apply or invest the balance 
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to or for any person or persons, for his, 
her or their use or benefit, or to or for 


any charitable or religious institution or 
object, as he may think proper.” 

It was urged on behalf of the respondent 
that these words are controlled by the 
words “he knowing my wishes and those 
of my mother the late Mrs. Ambridge.” 
We are unable, however, to construe those 
words a8 evidence of . any concealed com- 
munications as .to the disposal of the estate. 
Neither in the pleadings nor in the witness 
box has any statement been made by or 
on behalf of Dr. Cullen to the effect that 
the testatrix left any verbal directions 
with him for the disposal of her estate. It may 
be that he knew that both Mrs. Ambridge and 
her daughter the testatrix did not wish the 
property to go to the plaintiffs as heirs, and 
that he was, therefore, -entrusted to dispose of 
it in any other way that he deemed fit. The 
reference made to the wishes of her mother in 
conjunction with her own leads us to 
the conclusion that the testatrix did not 
mean to convey that she had given any oral 
directions to the respondent for the disposal of 
her estate. He was declared to know what 
she and her mother felt on the subject gener- 
ally, and was, therefore, a fit person to carry 
out the trusts which the testatrix sought 
to create by her Will. We think that if 
any private instructions had been given to 
Dr. Cullen, amounting to a testamentary 
disposition of the property supplementary 
of the written Will, he would have said so 
in the pleadings. We, therefore, hold that 
the words— he knowing my wishes and those 
of my mother Mrs. Ambridge’—do not 
control the words of disposal disputed by 
the appellant, even if we admitted, which 
we do not, that section 68 of the Indian 
Succession Act, 1865, offers no barrier to 
the admission of evidence, had it been 
given, to prove what the testatrix orally 
confided to Dr. Cullen. 


It is claimed for the respondent that 
‘the bequest is one made to charity 
generally, and, as such, is valid; while the 
interpretation put onthe language on behalf 
of the appellants is this, that the bequest 
is not limited to charitable purposes only, 
but is one to any person or persons to 
whom the -trustee may be pleased to 
“giye the money realized by the sale ~- of 
the estate. The general doctrine governing 
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the construction of Wills has been well 
laid down in a leading work on the subject 
in these words: — i 

Jn the construction of Wills the most 
unbounded indulgence has been shown to 
the ignorance, unskilfulness, and negligence 
of testators: no degree of technical informality, 
or of grammatical or orthographical error, 
nor the most perplexing confusion in the 
collocation of words or sentences, will deter 
the judicial expositor from diligently entering 
upon the task of eliciting from the contents 
of the instrument the intention of its 
author, the faintest traces of which will 


be sought out from every part of the 
Will, and the whole carefully weighed 
together; but if, after every endeavour, 


he finds himself unable, in regard to any 
material fact, to penetrate through the 
obscurity in which the testator has involved 
his intention, the failure of the intended 
disposition is the inevitable consequence. 
Conjecture is not permitted to supply what 
the testator has failed to indicate; for as 
the Jaw hss provided a definite successor 
in the absence of disposition, it would be 
unjust to allow the right of this ascer- 
tained object to be superseded by the 
claim of any one not pointed ont by the 
testator with equal distinctness, * * * 


“To the validity of every disposition, as 
well of personal as of real estate, it is 
requisite that there be a definite subject and 
object; and uncertainty in either of these par« 
ticulars is fatal.’ [SeeJarman on Wills, 5th 


Edition, Volume I, pages 326 and 327. ] 


In the case before us there is no uncer- 
tainty in the subject of the deyise. The 
subject is the whole estate of the testatrix, 
excepting a balance of Rs. 4,000 left for 


disposal under the Will of her second 
husband, J. J. Smith. This estate is to be 
converted into money so far as itis not 


already in that form, and is thereafter to 
be held and disposed of by the trustee 
according to the directions contained in the 
Will by which he is appointed trustee, 
It is contended that there is uncertainty 
as to the object, and that is the question 
upon which our decision: is invited. g 
16 cannot be disputed that the language 
used favours the contention of the appellants. 
The bequest is made “toor for any person. 
or persons, for his, her or their use op 
beneft, or to or for any charitable or religions 
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ifstitution or object,” and it is uged that 
charity and religion are given as an 
alternative to something which is not under 
the category of either. On the other hand 
it is argued for the respondent that the alter- 
‘native given is between charity to individuals 
and charity to institutions. 
at his discretion, apply the money to help a 
poor man ora poverty-stricken family, or he 
may subscribe to an orphanage or a charch., 
But it is further contended on behalf of 
the appellants that even if this construction 
be: admitted the bequest is void for uncer- 
tainty. It seems expedient to sonsider this 
alternative argument before deciding whether 
the devise was intended to cover objects 
outside the category of charity. 


The English case-law on the subject is 
voluminous, and we can only deal with the 
general trend of if in this judgment. Disposi- 
tions made to charitable purposes are strong- 
ly favoured in point of construction, and 
have been upheld even where the bequest 
would, upon the ordinary principles which 
govern the construction -of testamentary dis- 
positions, be void for uncertainty. The 
purpose being charity, the Crown as parens 
patria,.or the Court of Chancery, will execute 
it cy-pres: Thus bequests (a) to the poor 
in general; (h) to charitable uses generally; 
(c) for the advancement of religion expressed 
in the most vague and indefinite terms, 
(d) to such charitable uses as the testator’s 
executor shall appoint; (e) in favour of a 
charitable object which has no existence, 
or whicb is void in law, or has become 
impossible, have been maintained and execut- 
ed in accordance with the doctrine of cy-pres: 
(a) Attorney-General v. Mathews (3), Attorney- 
General v. Peacock (4); (b) Clifford v, Francis 
(5); Attorney-General v. Herrick (6);(c) Powers- 
court v. Powerscourt (7); (d) White v. White 
(8); (e) Attorney-General v. City of London (9); 
Attorney-General v. Whorwood (10); Attorney- 
General vy. Guise (11). Indeed in In re 


(3) (1677) 2 Lev. 167; 88 E. R. 501. 
(4) (1675) Rep, Tem. Finch, 245; 23 Bl. R. 135, 
(5) (1679) 1 Freeman 330; 22 E. R. 1235. 
. (6) (1772) Amb. 712; 27 E. R. 461. 
(7) (1824) 1 Moll. 616; Beat. 572. 
(8) (1778) 1 Bro. O. C. 12; 28 E. R. 956. 
9) (1790) 3 Bro. CO. C. 171; 29 E. R. 472, 
(10) (1750) 1 Ves. Sen, 584; 27 E. R. 1188. 
(11) (1692) 2 Vern 266; 23 E. R. 772. 
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White; White v. White (12) it was laid 
down that “a charitable bequest never fails 
for uncertainty.” This means that if a 
general intention can be found to give to 
charity, the gitt does not fail because the 
testator has not indicated the particular 
charity he wishes to benefit, or bacausa 
the means he indicates for ascertaining the 
particular charity are inadequate. The 
general test at the present day in Hngland 
seems to be whether the scope and terms of 
the Will, or that part of it which relates to 
charitable dispositions, indicates an intention 
to benefit charities, ora class of charities 
generally treating partienlar named objects 
of giffas mere instruments for carrying out 
such general intention. In all such cases the 
general purpose of charity will be executed 
according , to the doctrine of cy-pres. 

. So far the case-law of England is plain 
and consistent: but difficulties arise as soon 
as we come to examine the cases which 
define what is and what is nota charitable 
purpose. ‘Charity’ has been defined to bea 
general public use. In order to ascertain 
what are charitable purposes recourse is 
usually had to the preamble of the Statute 
43 Eliz. c. 4, which preamble has been re- 
produced in the Mortmain and Charitable 
Uses Act, 1886 (51 & 52 Vict. 6, 42), though 
the latter enactment otherwise repeals 
the former. The preamble of 43 Eliz. 6. 4 
enumerated as charities the relief of the 
aged, impotent, and poor people; maintenance 
of sick and maimed soldiers and mariners, 
schools of learning, free schools and scholars 
in universities; repair of bridges, ports, 
havens, causeways, churches, sea banks and 
highways; education and preferment of or- 
phans;relief, stockor maintenance for houses of 
correction; marriages of poor maids; supporta- 
tion and help of young tradesmen, handi- 
craftsmen, and persons decayed; relief or re- 
demption of prisoners or captives; aid or ease 
of any poor inhabitants, concerning payment 
of fifteens, setting out of soldiers, and other 
taxes. But it has been held that the word 
‘charity’ is by no means limited to the exact 
forms of itenumerated in the Statuteof Eliza- 
beth: Income Tax Commissioners v. Pemsel (13). 
Numerous instances will be found in Jarmanon 


(12) (1898) 2 Ch. 41; 62 L, J. Ch. 342; 2 R. 380; 68 
L. T. 187; 41 W. R. 683. 

(13) (1891) A. C. 531; 61 L. J. Q. B. 265; 65 L. T, 
621; 55 J. P. 805. ; 
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Wills, 5th Edition, Volume I, page 167, and in 
the cases there cited. Inthe case last above 
cited ‘charity’ inthe legal sense (wherein it 
has a far wider meaning than the word 
conveys in its popular use) was said to com- 
prise four principal divisions, namely,— 

(1) trusts for the relief of poverty; 

(2) trusts for the advancement of education; 

(3) trusts for the advancement of reli- 
gion; and 

(4) trusts for other purposes beneficial 
to the community not falling under any of 
the preceding heads. 


Nevertheless it is impossible to reconcile 
all the case-law in respect of bequests to 
charitable uses or to evolve therefrom any 
satisfactory definition of ‘charity’. On the one 
hand a gift for private charity has been held 
to be too confined to be a charity in the legal 
sense, and, therefore, void: Ommanney v. 
Butcher (14); onthe other hand bequests 
for purposes of benevolence, or liberality, 
or generalor public utility, or philanthropy, 
or for public purposes, in cases to which 
the preamble to 43 Eliz 0, 4 would not 
expressly have applied, are declared to 


be too wide fo be charitable: James v. 
Allen (15); In re Jarman, Leavers v. 
Clayton (16); Morice v. Bishop of Dur- 


ham (17); Kendall v. Granger (18'; Langham 
y. Peterson (19); In re Macduff, Macduff v. 
Macduff (20); Vezey v. Jamson (21); and 
Blair v. Duncan (22). We need not pursue 
the subject any furtber. It will be found 
fully discussed in Jarman on Wills, already 
referred to, and in the Law of Wills by 
Theobald, 7th (1938) Edition. The decisions 
of the English Courts appear to have been 
mainly controlled by the statutory provisions 


(14) (1823) Turn, & R. 260; 37 E. R. 1098; 24 R. 


Ae) (1817) 3 Mer. 17; 36 E. R. 7; 17 R. R. 4. 

(16) (1878) 8 Ch. D. 584; 47 L. J. Ch. 675; 39 L. T, 
89; 26 W. R. 907. 

(017) (1804) 9 Ves. Jun. 399; 32 H. R. 656; 7 R. R. 
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(18) (1842) 5 Beav. 300; 11 L. J. Ch. 405; 6 Jur. 
919; 49 E. R. 593; 59 R. R. 507. 

(19) (1903) 87 L. T. 744; 67 J. P. 75; 19 T.L.R. 187, 

(20) (1898) 2 Ch. 451; 65 L.J. Ch. 700; 74 L, T, 
706; 45 W. R, 154. 

(21) (1822) 1 Bim, & St. 69; 67 E. R. 27; 90 R. R, 


8. 
(22) (1902) A. C. 37; 71 L. J, P.C. 22% 50 W. R. 
369; 66 L. T, 158, 
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governing charitable bequests, and cannot, 
therefore, be a complete or accurate guide 
in this country where those Statutes bave 
no force, except so far as their provisions 
have been incorporated in British Indian 
enactments or, in the absence of enactment, * 
been followed by tha Indian Courts. In 
the Indian Succession Act, 1865, by which 
this case is governed, a great deal of 
English Law is incorporated, and in section 
105 thereof we have a provision controlling 
bequests “to religions or charitable uses”; 
but neither in that Act, nor in the General 
Clauses Act, 1897, nor in any special enact- 


‘ment, are we able to find any definition 


of a charitable use or of a religious use. 
The Indian case-law is meagre, but, as 
far as it goes, it is largely based on 
analogies drawn from the English case- 
law. In Gangabai v. Thavar Mulla (23) it 
was held that in the Will of a Khoja 
Mubammadap, written in the English 
language and form, a gift of a fund“ to 
be disposed in charity as my executor shall 
think right,” is a valid charitable bequest, 
and it will be referred to the proper 
officer of the Court to settle a scheme for 
the application of the fund to charitable 
objects by analogy to 43 Eliz, o. 4 But 
where the Will is in the native language, 
and the word ‘dkarm’ is used, the word 
was declared to be too vague and uncertain 
for the gift to be carried into effect by 
the Court, including as it does many 
objects not comprehended in the word 
‘charity’ as understood in English Law. 
In a note which appears at page 76 of 
this ruling, reference is made toa decision 
of the same Court in 1859 in which the 
word dharm was interpreted ag including 
a great number of objects which come 
within the meaning of the English word 
‘benevolent’, as contradistinguished from 
‘charitable’ in the sense in which the 
latter has been sonstrned by English 
Courts since 43 Eliz. oc. 4. The well- 
known oase of Morice v. Bishop of Durham 
(17) was referred to as an authority 
for the proposition that a bequest to 
“charitable and benevolent purposes” is too 
vague an indication of the testator’s inten- 
tion for a valid gift to charity, and must 


(23) 1 B. HO. R. 71 at p. 16. 
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be held void. In Jamnabai v. Khimji 
Vullubdass (24) bequests (a) for the con- 
tinuance of an existing sadavarat, (b) for 
the establishment and maintenance of a 
second sadavarat, and (c) for the building 
of a well and cistern for public use were 
all held valid as charitable trusts. In 
Morarji Oullianji v. Nenbat (25) Starling, J., 
felt bound, by the modern tendency 
towards upholding as much as possible 
where charity is concerned [following Hoare 
y. Osborne (26)], to hold that a bequest 
in favour of dharm and sadavarat was valid 
as to sadavarat (the distribution of alms) 
but invalid as to dharm: and, upon an 
entirely arbitrary conclusion, he sustained 
the bequest to the extent of one-half. 
This decision seems to be irreconcileable 
with the ratio decidendi in Morice v. 
Bishop of Durham (17) above quoted. In 
Devshankar Naranbhai v. Motiram Jageshwar 
(27), where most of the earlier Bombay 
decisions were reviewed, it was held that 
a bequest in favour of dharmada is void 
for uncertainty. In Ruxchordas Vandravan- 
das v. Parvatibat (28) the English ruling 
last above cited was approved by their 
Lordships of the Privy Council, who ruled 
that a devise to dharm is void because 
the objects which can be considered to be 
meart by that word are too vague and 
uncertain for the administration of them to 
be under any control. In Trikumdas Damo- 
dhar vy. Haridas (29) a bequest by a 
testatrix -of the residue of her estate for 
use by six named executors “in such 
manner as they may unanimously think 
proper for purposes of public usefulness or 
for purposes of charity” was held to be 
bad for uncertainty. In Dwarkanath Bysack 
y. Burroda Persaud Bysack (80) devises (1) 
to feed the poor and needy, (2) to make 
contributions towards the worship of the 
testator’s ancestral goddess, (3) for annual 


(24) 14 B. 1; 7 Ind.f{Dec, (xN. s.) 459. 

(25) 17 B. 351; 9 Ind. Dec. (N. 8.) 228. 

(26) (1866) 1 Eq. 585; 35 L, J. Oh. 345; 12 Jur. 
(N. 8.) 243; 14 L. T, 9; 14 W. R. 383. 

(27) 18 B. 136; 9 Ind. Dec. (xN. s.) 599. 

(28) 26 I. A. 71; 28 B. 725; 1 Bom. L. R. 607; 3 C. 
E P — 7 Sar. P. O. J 543; 12 Ind. Dec. (N. 8.) 485 

(29) 31 B. 588; 9 Bom. L. R. 560. 
el) 40, 443; 1 0. L. R. 566; 2 Ind. Deo. (N. 8.) 
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shrads of the testator, his father, mother, 
and grandfather, and (4) for the perform- 
ance of ceremonies and the feeding of Brah- 
mins, were found to be valid testamentary 
bequests; and it was doubted, and not 
decided, whether bequests to learned men 
for holding tolls for learning at the time 
of the Doorgah Poojah, and for reading 
the Mahabharatand Pooranand for prayer 
to God, were valid. In Parbatz Bibee v. 
Ram Barun Upadhya (31) a bequest of a 
residuary estate “to my executor in trust 
to spend and give away the whole thereof 


` in charity in euch manner and to such 


religious and charitable purposes as he may 
in his discretion think proper’ was held 
valid by Henderson, J., who construed the 
devise as one made wholly to charity and, 
therefore, outside the purview of the dictum 
in -Morice v. Bishop of Durham (17), In 
Rajendra Lal Agarwalla v. Raj Coomart Debi 
(32), Harington, J., held a direction to spend 
income in feeding poor indigent Hindus to 
be a valid charitable bequest under Hindu 
Law. In Admznistrator-General of Bengal v. 
Hughes (33) the English Law was closely 
followed, but no question of uncertainty 
was raised. The repair of certain graves 
was held not to be a charity. In In the 
matter of Hormusji Framji Warden (34) the 
Court held the cy-pres doctrine to be applic- 
able in India. In Gurdit Singh v. Sher Singh 
(35) it was desided that a bequest for dis- 
tribution of money on dharmath was void for 
uncertainty. 


From a consideration ofall thes eauthorities 
it seems clear that if we can construe the 
devise in this case to be a- bequest to 
“charity,” as that word is understood in 
English Law, then the disposition will be 
valid, and be governed by the Indian 
Trusts Act, 1882. But if it is a devise 
in the alternative for purposes which are 
not charitable, though benevolent or philan- 
thropic, then the bequest is void under the 
principles laid down in Morice v. Bishop 
of Duruam (17) and the Indian cases relating 
to dharm. We have seen that in law charity 


(31) 310. 895; 8 C. W. N. 653. 

(32) 34 0. 5; 11 0. W. N. 65. 

(38) 2) Ind. Cas, 183; 40 C. 192, 

(34) 32 B. 214; 9 Bom, L, R. 1208. 

(35) 14 Ind. Cas, 247; 78 P. R. 1912; 63 P., W.°R, 


“798 
MRS, ELKINS Y. REV. DR, CULLEN. 


has been defined to be a general public use, 
and that a devise for private charity has 
been beld to be void, or at any rate not 
to be a charitable bequest in law. We 
have also seen that both in England and in 
India the Court will only recognize the 
validity of trusts which it can either itself 
execute or can control when in process of 
being executed by trustees: Morice v, 
Bishop of Durham (17); Runchordas Vandra- 
vandoss v. Parvatibaz (28). That principle 
is now regarded as well established in 
‘England: Nash v. Morley (36). In a case 
already cited, Ommanney v. Butcher (14), the 
testatrix declared as to certain money that 
she wishad it to be given in private charity. 
Sir T. Plumer, M. R., held that the words 
did not create a trust which could be carried 
into effect. Assisting individuals in distress 
was private charity, but such a purpose 
‘sould not be executed by the Court or the 
Crown. Soa gift to found a private museum, 
Thomson v. Shakespear (37), or in aid of a sub- 
gcription library, Carne v. Long (33), or of a 
mechanics institute, In re Dutton, Hx parte. Peak 
(39), orfor the benefit of an orphan school kept 
by an individual substantially at his own 
expense, Olark v. Taylor (40), has been held 
not tobe charitable. In Vezey v. Jamson 
(21) a testator gave the residue of his 
estate to his executors, upon trust to apply 
and dispose of the same in or towards 
such charitable uses or purposes, person or 
persons, or otherwise, as he might by any 
codicil, or by memorandum in his own hand- 
writing appoint, and as the laws of the 
‘land would admit of; and, indefault, upon 
trust to pay and apply the same in or 
‘towards such charitable or public purposes as 
‘the laws of the land would admit of; or to any 
‘person or persons, and in such shares, manner, 
‘and form as his (the testator’s) executors, or the 
‘survivor of them, or the executors or adminis- 


= (36) (1842) 5 Beav. 177; 11 L. J. Ch, 886; 6 Jur, 
"520; 49 B. R. 645; 69 R, R. 456, 

(37) (1859) Johns. 612; 70 E. R. 564 123 R. R. 
265 


65. 

(38) (1860) 29 L. J. Oh. 603; 2 De. G. F. & J. 75; 
6 Jur. (N. 8.) 639; 8 W. R. 570; 2 L, T, 562; 45 E. R. 
5 


50. 
(39) (1878) 4 Ex. D. 54; 43 L. J. Ex, 330. 
(40) (1853) 1 Drew, 642; 1 W., R. 476; 21 L. T. (0, 8.) 
287; GI H. R. 596; 94, R. Re 786, | 
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trators of such survivor, should in’ their or 
his discretion, will and pleasure think fit, or as 
they should think would have ‘been agree- 
able to him, if living, and as the laws of 
the land did not prohibit. Sir J. Leach, 
y. ©., observed that the ‘testator had not. 


fixed upon any part of the property a trust 


for a charitable use, and the Court could 
not, therefore, devote any part of it to 
charity; he had given it to the trustees 
expressly on trust, and they could not, there- 
fore, hold it for their own benefit; the pur- 
poses of the trust being so general and unde- 
fined, they must fail altogether and the next- 
of-kin become entitled. We have underlined 
(italicised) certain passages in our statement 
of the above case which seem to us to offer 
a close resemblance to the first part of the 
disputed devise in this case. In Kendall 
v. Granger (18), where the trustees were 
directed to dispose of the residue for the 
relief of domestic distress, assisting indigent 
but deserving individuals, or encouraging 
undertakings of general utility, in such 
mode and proportions as their own diseretion. 
might suggest, irresponsible to any person 


‘or persons whatsoever, Lord Langdale, M. 


R., desided that the gift was void for 
uncertainty. He said that to make the 
bequest valid if must be obligatory on the 
trustees to apply the whole of it in charity. 
In Ellis v. Selby (41) a bequest for “charit- 
able or other purposes” and in Williams v, 
Kershaw (42) a devise for “benevolent, 
charitable, and religious purposes” were held 
inyalid. Generally, where a discretion is 
left to trustees, which would empower them 
to apply the whole of the gift esther to 
charitable or other ¢ndefinzte purposes, the 
whole gift is void, as it does not appear 
that the chief object was charity; and, on 
the other hand, the other object ‘is void 
for uncertainty: Theobald’s Law of Wills, 


7th Edition, page 369, and cases there sited, 


In the present case a discretion is left to 
the trustee in the first instance, as he may 
think proper, to give the whole of the pro- 
perty forthwith to.any individual he may 
select. There are absolutely no words of 
eontrol over this power. It is not required 


(41) (1885) 7 Bim. 352; 4 L. J. Ch, 69; 58 E. R. 
872, 40 R. R. 160, 


(42) (1835) 5 OL & Fin. Hl: 7 E. B, 846; 47 R, 
ae , } 


! 
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that the person shall be indigent or deserv- 
ing of the gift, or that the donation should 
be an ast of charity in either the legal or 
the popular sense of that word, and we are 
not justified in reading into the Will words 
that are not there. In Dolan v. Macdermot 
(43), where the trust: was to lay ont “in 
such sharities and other public purposes,” it 
was held that the words, “other public pur- 
poses,” meant purposes ejusdem generis, i.e., 
charitable, and that they were used to include 
purposes which, though charitable, under 
43 Hliz.c 4 might not be considered so in 
popular parlance. We think that the rule 
of ejusdem generis cannot be applied here, 
because the primary bequest ig to a person 
or persons, and only as an alternative 
succeeding such beneficiaries are charitable 
purposes mentioned. But suppose we took 
the unusual course of applying that rule 
backwards, so as’ to’ construe the donation 
or investmant in favour of a person or 
persons to be a form of the charitable pur- 
poses subsequently denoted in general terms, 
it would carry the devise no higher than 
one to private charity or publie charity, 
and such a combination would make the 
bequest void for uncertainty. In Pocock v. 
Attorney-General 
charitable institutions, and was, therefore, of 
a general public use and rightly ‘held to be 
valid. The case is not in point here. In 
In re Sutton; Stone vy, Attorney- General (45), 
where the bequest was for “charitable and 
deserving objects,” in Wilkinson v. Lindgren 
(46), where it was to certain specified charit. 
able institutions “or to any other religious 
institution or purpose” as the trustees might 
think. proper, and in In re Douglas; Obert 
y- Barrow (47), where the gift was for 
“oharities, societies, and institutions to be 
selected by A,” the rule of ejusdem generis 
was applied, and the words “charitable” 
and “charities” were held to govern the 
whole sentence. But we are unable by any 
straining of language to bring the present 
oase into the category of a bequest made 
(43) (1867) 5 Eq. 60. 

(44) (1876) 3 oF D. 342; 46 L. J. Ch. 795; 25 W.R 


277; 35 L. T, 575. 
E (1885) 28 Oh. D. 464; 54 L. J. Ch. 613; 33 W. 
R. 5 


(aa) (1870) 5 Ch. 670; 39 L. J. Ch. 722; 23 L. T. 
875; 18 W. R. 961. 

(47) (1887) 85 Ch D. 4728; 56 L. J. Oh, 913; 56 L. T. 
486, 35 W. R. 740. 


(44) the bequest was to 


wholly for charity in the legal sense of 
that term. It will further be observed that 
the words used are not “charitable and 
religious,” but “charitable or religious.” It 
ig a nice. qaestion at the present day, chiefly 
owing to the decision of the Honse of Lords 
in Grimcnd v. Grimond (48), whether gifts 
for religious institutions or religious pur- 
poses generally are good charitable gifts: 
See Theobald’s Law of Wills, 7th Edition, 
page 356 et seq., where the subject will be 
found fully discussed. : 

For all these reasons we are of opinion 
that the contention on behalf of the appel- 
lants is sound, and that this appeal- must 
prevail. Itis accordingly affirmed and, the 
decree of the lower Court being reversed, 
the plaintiffs will be given a decree declar- 
ing that the provisions of the Will empower- 
ing the trustee to dispose of the estate of 
the testatrix to any person or persons or to 
any charitable or religious institution or 
object are void for uncertainty and of no 
effect. But the rest of the Will holds good, 
and the estate is liable for the payment 
of all funeral and testamentary expenses and 
the legacy to the eight children of J. J. 
Smith, the second husband of the testatrix. 
We are also of cpinion that the estate of 
the testatrix should bear the whole costs 
of this litigation in both Courts, and the 
decree will direct accordingly. We allow 
Pleader’s fees in both Courts taxed ad valorem 
ot the property in dispute. 

Agpeal allowed, 


(48) (1905) A. ©. 124 74 L.J. P. C. 35; 92 L. T. 
477; 21 T. L. R. 823. 
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Contract Act (IX of 1872), s. 211— Principal and 
agent-——Agent for sale of goods— Delivery order recevwed 
from broker—Payment to broker, whether RENTES 
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. A delivery order for certain goods belonging to 
the plaintiffs’ firm was handed over tothe defends 
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ants, for the purpose} of enabling them to sell the 
goods at a commission, by a broker who, in the 
defendants’ presence, endorsed the name of the 
plaintiffs’ firm on the order. The defendants sold 
the goods and paid the price to the broker: 

Held, that in the absence of a custom of the trade 
warranting the defendants to pay the price of the 
goods to the broker, or of proof that the plaintiffs 
had expressly or impliedly authorised the broker to 
receive payment, the defendants were not discharged 
from their liability to the plaintiffs for the price of 
the goods. [p. 801, col. 1.) 

Appeal against the judgment of Mr. Justice 
Greaves, dated the 2th July 1915, in Suit 
No. 744 of 1918. 

Mr. S. R. Das (with him Mr. K..P, Basu), 
for the Appellant. 

Mr. S. O. Bose (with bim Mr. Sarkar), for 
the Respondent, 

JUDGMENT, 

SANDERSON, C. J.—This is an appeal by 
the defendants from the judgment of Greaves, 
J., whereby he gave judgment for the plaint- 
iffs for Rs. 4,750 and costs. 

The cases made by the plaintiffs and the 
‘defendants in the pleadings are fully set out 
in the learned Judge’s judgment, and I need 
not refer to them in detail. 

The case made at the trial for the plaintiffs 
was based upon the evidence of Bhuban 
Mohan Saha, who stated that he looked after 
the plaintiffs’ business. 

He alleged that the plaintiffs bought from 
Gillanders Arbuthnot & Co. 251 bags of Java 
Sugar, and that a delivery order for the same, 
signed by Gillanders Arbuthnot & Co., was 
brought to him by the broker of the plaintiff 
firm, viz, one M. L. Roy. The delivery order 
was as follows:— 

Dock DELIVERY ORDER, 
Calcutta, 25th April 1913. 
No. 479 


To 
The Superintendent, 
Kidderpore Docks, 
India, 
one 
anna, 


Please deliver to Baboo Lalit M. Nalini 





M. Shah, 251 bags Java Sugar Arqi: 

17 Mark K. P. o _ 
Bx: S. S. Burma. Kidderpore Docks. | 
(Two hundred ee 27 Berth. 





fifty one bags.) NE aa 
Gillanders Arbuthnot, & Co, 


According to his story, on the 30th May 
1913, he accompanied by M. L. Roy went to 
thedefendants’ guddee and handed the delivery 
order to S. N. Rakshit, the defendants’ 
manager, and arranged with S. N. Rakshit 
to take.delivery of the sugar and sell the 
same at a commission; the plaintiffs were to 
bear the costs and charges relating to the 
sugar, and-after the sale the proceeds were 
either to be brought to’. the plaintiffs or 
intimation that the money was standing with 
the defendants to the plaintiffs’ credit was 
to be sent tothe plaintiffs. In cross-examina- 
tion he stated that at the time he made over 
the delivery order, he told Surendra Nath 
Rakshit that Makhan Lal Roy would 
accompany the representative of the defend- 
ant firm to take delivery of the sugar from 
the docks, and that he (Makhan Lal Roy) 
would sign the dock delivery order after 
inspecting the bags. He stated that Makhan 
Lal Roy had authority to sign the firm’s name. 
and get delivery. I should also add that 
he stated in oross-examination that the 
transaction in guit was the first transaction 
that his frm had had with the defendants. 
He also stated that at most of his visits, I 
think in all his visits, to the defendants’ 
guddee, with one exception, he saw Surendra. 


The defendants’ case -on the other hand 
was that B. M. Shaha did not bring the 
delivery order to the defendants but that 
on the 2nd Jane M. L. Roy and Khitish came 
to Surendra Nath and stated they had lot of 
sugar which they wished him to sell on 
commission, and that the defendants agreed 
to this: that on the following day, the 3rd 
June, Khitish brought tothe defendants the 
delivery order, that at the time the delivery 
order was bronght, it bore the endorsement. 
which now appears upon it. (In passing I 
may say that I think the learned Judge has 
in error fixed the first interview on the 3rd 
instead of the 2nd and the 2nd interview on 
the 4th instead of the 3rd: it is, however, a 
matter which makes no material difference.) 


It is common ground that the proceeds of 
the sale were not paid to the plaintiffs in ac- 
cordance with the agreement alleged by the 
plaintiffs; and that the plaintiffs have not in 
fact received the proceeds, ` 

Tt is necessary, therefore, in the first in- 
stance to arrive at a conclusion as to which of 
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these two stories relating to the inception 
of the transaction, is true in fact. 

The learned Judge has said as follows:— 

Turning once more to the issues in this 
. case, with regard to issue No. 1, that is to say: 
Did the plaintiff enter into any agreement 
with the defendant firm on the 30th of May 
as alleged in paragraph 3 of the plaint P’ 
I feel some difficulty in deciding between the 
evidence called on behalf of the plaintiff and 
the evidence called on behalf of the defend- 
ant in this case, that is to say, as to whether 
the plaintiff's representative Bhuban Mohan 
Shaha, as he alleged, came on the 30th May 
to the defendant’s guddee, or whether the 
story of the defendant is true that Bbhuban 
Mohan Shaha never went there and that the 
whole business was transacted by Makhan 
Lal Roy and Khitish Chandra Pal. I do not 
think myself that it is really necessary to 
decide for the purpose of this case, which 
story in fact is true, but as the issue has 
been raised, Lam bound to decide it, and so 
with some doubt I_ accept the story of the 
plaintiffs having regard to the corroboration 
afforded it by Khitish Chandra Pal that he 
had gone and entered into an agreement with 
the defendant firm on the 3Cth of May.” 

Iam most unwilling to interfere with a 
finding of fact by the learned Judge who 
tried the case, and who has had the oppor- 
tunity of seeing and hearing the witnesses; 
but in this case the learned Judge has ex- 
pressed a doubt as to the correctness of his 
finding and has put on record the difficulty he 
has felt in coming to a decision. Although 
some weight must be given to the learned 
Judge’s finding, even when itis given with 
doubt, as in this case, such a finding cannot 
be of such importance as a definite and deci- 
sive finding of fact, and it throws upon this 
Court the necessity of closely investigating 
the evidence and arriving ata conclusion for 
ourselves, if possible, on this question of fact. 

After such investigation I have come to 
the conclusion that the learned Judge’s find- 
ing of fact, that the plaintiffs’ story should 
be accepted, should not be supported. First 
of all, the evidence of B. M. Shaha as to this 
part of the case is almost entirely uncurro- 
borated. Ido not think that the admission 
of Khitish that he knew of the dispute 
between the plaintiffs and defendants is 
much, if any, corroboration of the plaintiffs’ 
story; for it appears from his evidence that 


5l 


he did not receive any payment from the 
defendant firm after hearing of the trouble, 
and the last payment he did receive was 
on the 30th June; so that if this be accepted 
as correct, he did not hear of the trouble 
until the end of June, or beginning of July, 
and not by the 28rd June, as the learned 
Judge seems to think. This may have made 
a material difference in the learned Judge’s 
mind, 

Further, there are some features of the 
plaintiffs’ story which seem to me improbable. 
I do not understand why the plaintiffs’ 
manager, if he took the delivery order to 
the defendants on the 30th May and left 16 
with them for the purpose of collecting the 
goods and selling them as he alleged, should 
not have endorsed the delivery order then 
and there. I think the reason alleged by the 
plaintiffs is not a sufficient or satisfactory one. 
Farther, it is hard to believe the plaintiffs’ 
manager's story as to his visits after the 30th 
of May, when he alleges the defendants told 
him they had not been able to get delivery 
of the goods owing to the weather, when, as 
a matter of fact, they had not only got de- 
livery but had sold them. This was a fact 
which the plaintiffs’ manager could have 
discovered for himself by the most casual 
enquiry at the docks, and which, of course 
the defendants must bave known. Again, 
if it be true that the defendants expressly 


_agreed to take the proceeds of the sale to 


the plaintiffs, or that information that the 
money was standing with the defendants to 
the plaintifis’ credit should be sent to the 
plaintiffs, Ido not understand why the de- 
fendants, who are experienced in business, 
and against whose honesty as regards the 
money no accnsation is made, should have 
failed to carry oat the arrangement, and 
should have paid the money to Khitish 
Chandra Pal and to Probodh—neither of 
whom, as far as the defendants were aware, 
were known to the plaintiffs. 

On the other hand, the defendants’ story 
as to this part of the transaction is, I think, 
the more probable, and it has the advantage 
of being corroborated in material respects by 
the entries in their books, and though criti- 
cism has been directed to some of the entries, 


it has not been sufficient to convince me 


that the entries relating to the receiving of 
the delivery order were made otherwise 
than in the ordinary course of business, These 


802 


INDIAN OAFES. 


[1917 


HARIBANGSA SBIBDAS RAKSHIT V. NALINI MOHAN SHAHA, 


are some of the reasons for my coming to the- 


conclusion. that the defendants’ story as to 
the inception of the business and the brisg- 
ing of the delivery order should be accepted 
in: preference to that of the plaintiffs. 

The case, therefore, must be considered 
upon the assumption that M. L. Roy and 


Khitish had an interview with the defendants, 


on the 2nd of June, and that on 8rd June 
Khitish brought” the delivery order in pur- 
suance of the arrangement made 
on the 2nd June, and that’ it then 
bore upon it the endorsement showing ‘the 
name of the Pippe lem ny the pen of M. 
L. Roy:: x 
It is clear that the addaa belonged to the 
plaintiffs and that they have not received 
the money realised by the defendants, by the 
sale of ihe (plaintiffs’) goods, The defendants 
in the. frst- ipgtance. sought to defend them- 
selves on the ground that as the delivery 
order endorsed in blank had been handed to 
them by. Khitish, from whom they had 
received instructions, they were eutitled to 
pay.over the proseeds to Khitish in accord- 
ance with the custom of the sugar trade, 
and that they had paid over the proceeds, 
Rs, 4,750, in three instalments, viz., two 
of Rs, 200 and Rs. 30 to Khitish, and one of 
Rs. 4,500 to Probodh Ob. Roy, son of M. 
U: Roy, at tha. request of Khitish. This was 
the case made atthe beginning of the dispute; 
see the defendants’ letter of 3rd July 1913 
and the statement of defence, and it was, in 
my opinion, the real case made by Surendra 
Nath Rakshit in his evidence, although there 
were variations of it at different stages of the 
evidence. 

The learned Judge decided against the 
existence of any such custom, and if was not 
seriously urged in the appeal that the pay- 
ment to Khitish by itself would amount to a 
discharge of the defendants. 


_. But it was‘argued (1) that in effect it was 
M, L. Roy and Khitish who handed over the 
delivery order and that, as far as the 
defendants knew, M.L. Roy and Khitish 
were owners of the sugar and principals in 
the transaction; 
- (2) in the alternative, that, as far as the 
-defendants knew, M. L. Roy was the owner 
and principal and Khitish was the broker 
acting for him; 
(3) that if neither was in fact a principal, 


“in tbe 


the defendants were entitled to treat them 


as being in the position of factors entrusted 
with the delivery order by the owners of the 
goods; and . 

(4) that the defendants had paid -Khitish 
and Probodh the proceeds of the sale, and 
that such proceeds had-reached the pocket 
of M. L. Roy, ‘and consequently mney were 
discharged. 

Itis to be noticed that this case was not 
made at the trial, and section 108 of the Con: 
tract Act, upon which the learned Counsel for 
the defendants relied, was not mentioned to 
the learned Judge, though it was urged that 
the defendants could raise the: question whe- 
ther M. L. Roy was the agent to receive 
paymentof the moneysin respest of the 25 
tons of sugar sold. 


- As regards the payment, I think sufficient 
evidence has been given to justify us in com- 
ing to the conclusion that the moneys paid 
by the defendants to Khitish and Probodh, 
at the request of Khitish; were ‘handed by 
them to M, L. Roy, that is, of course only for 
the purposes of this case. M. L, Roy has 
not been ‘called as a witness and we have 
not heard his-explanation, if he bätany. The 
question, therefore, remaing, can tha defend- 
ante escape from liability to the plaintiffs 
by relying on this payment to M. L: Roy 
througkh'Khitish and Probodh. | * 

As regards this matter, it must"be remem: 
bered that the delivery order was made 
name of the plaintiff firm: it 
was endorsed in the name of the plaintiff 
firm, though by the pen of M. L. Roy. 
The account was opened in the name of 
the plaintiff firm in the defendants’ books 
in accordance with instructions from M, L, 
Roy or Khitish, as alleged by the defend- 
ants. M. L. Roy’s name does not appear 
in the books, in the defendants’ letter of 


3rd July 1913 or in the statement of defence. ` 


The defendants had known Khitish as 4 
broker and M. L. Roy also as a broker, they 
had never heard the name of the plaintiffs’ 
firm before this transaction. 

No suggestion was ever’ made that- the 
defendants regarded M. L. Roy as the owner 
of the goods until the trial of the case, and 
then what happened is described by the 
learned Judge as follows:— 

“He stated in cross-examination that it 
was their custom to pay the’ persons wha 
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brought the delivery order signed, and that 
these persons received payment, and that with 
regard to the transaction in suit he under- 
stood it was the joint transaction of Khitish 
and Makhan, and that Khitish said, with 
reference to the transaction, that he was 
Makhan’s underbroker, Makhan being 
the principal, and the witness said: “My 
case is, that Makhan was the principal 
and Khitish the agent, and I had no concern 
‘with any one else.’ I remark, with regard 
to this in passing, that no such case was made 
in the written statement, nor was it made 
until this snit had proceeded for sometime. I 
gather from Counselfor the defendants in this 
case that he does not rely on any such case, 
that is to say, that Makhan and Khitish were 
principals in the transaction.” 

Having regard to the evidence and the 
circumstances of this case, I cannot believe 
that the defendants ever regarded M. L. 
Roy as anything more than a broker, and 
Khitish as his underbroker; and I am con- 
vinced beyond all reasonable doubt that the 
only thing they cared about was that they 
had received the delivery order endorsed 
in blank from Khitish, and consequently 
they considered they were entitled to pay 
hira and were fully discharged thereby. 


The reliance on the payment to M. L. Roy 
was an afterthought; but in view of the 
evidence I think they had notice that the 
principals were the plaintiff firm and that 
M. L. Roy was broker, and if they wished 
to rely on the payment to M. L. Roy as 
a discharge, they should have proved either 
that the plaintiffs had given authority to 
M. L. Roy to receive the money or that the 
plaintiffs had so acted as to make the 
defendants believe that they had done 
ek This, in my opinion, they have failed to 
0. 


J ought to mention that the learned Counsel 
for the appellants contended that if the 


plaintiffs’ story as to the alleged contract ~ 


was not accepted, the form of the action was 
wrong; but that he did not intend to take 
any technical objection on that ground. 


The defendants had very  sonsiderable 
latitude in raising new points both in this 
Court and in the Court of First Instance, 
and I think that there are sufficient materials 
before us to enable us to come to a conclu- 
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sion as to the rights of ‘the parties upon the 
merits of the case, and in my judgment this 
appeal should be dismissed with costs. 
MOOKBRJER, J.—I agree. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Letrrers Parent Appeat No. 28 or 1916. 
March 9, 1917. 
Present:—-Justice Sir Asutosh Mookerjee, Kt.; 

and Mr. Justice Beachcroft. i 
BADU MIA—Ptuarntisy—A PpPELLANT 
VETSUS 
Srimatti BADRANNHSSA alias 
BEHARI BANOO, MINOR, BY HER FATHER AND 
GUARDIAN AHMED ALI AND THE SAID 
AHMED ALI ALSO IN HIS OWN RIGAT— 


De FEN DANTS— RESPONDENTS. 

Muhammadan Law —Marriage-—Divorce—Tafviz— 
Delegation of power of divorce to wife, validity of — 
Contract Act (IX of 1872), s. 26, applicability of. 

Ib is lawful for a Muhammadan husband to delegate 
to his wife power to divorce herself on certain con. 
ditions, e. g., on the husband marrying a second wife. 
[p. 804, col. 2; p 805, col. 1.] 

A provision in a dower-deed whereby a Muham. 
madan husband authorises his wife to divorce herself 
from him in the event of his marrying a second wife 
is not void under section 26 of the Contract Act. Ep. 
804, col. 1.] 

Quære.— Whether there would be any difference in 
the law according as the dower-deed was an anti. 
nuptial or post-nuptial contract. 


Appeal against the following decree of 
Mr. Justice Newbould, dated the 4th January 
1916, in Appeal from Appellate Decree 
No. 2869 of 1914:— 

This is an appeal against a decree 
dismissing a suit for restitution of conjagal 
rights. The appellant is the husband. 
Shortly after his marriage he executed a 
kabinnamah, The case of the wife, which 
has been upheld by the desision of the 
lower Appellate Court, 15 that by the terms 
contained in this kabinnamah she bad the right 
to divorce her husband on his marrying a 
second time and that she actually did divorce 
him by a registered deed. It was held in 
the case of Maharam Als v. Ayesa Khatoon 
(1) by Woodroffe, J., and myself that a 
Mubammadan husband can lawfully delegate 
to his wife the-power to divorce on the hus- 
band marrying a second wife. There ie, 


(1) 81 Ind. Cas. 562; 19 C. W, N, 1226, 
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therefore, nothing illegal in the terms of the 
kabinnamah in the present case, if it contains 
such a provision. The portions of the kabin- 
namah which are relevant on this point are 
paragraphs.Nos 3, 9 and 10, Thethird para- 
graph provides that the husband shall mot 
take any other wife. The ninth paragraph 
gives a general power of divorce; and the 
tecth paragraph states the circumstances 
nnoder which that power of divorce can be 
exercised. After stating certain definite 
grounds such as insanity or impotence, the 
paragraph goes on to say: “if I break any 
one of the aforesaid conditions or a part of 
any such conditions, then you may on the 
strength of the authority given by me and 
referred to above release your body and take 
any other husband.” It is contended that 
the expression “aforesaid conditions” means 
conditions specified in the first part of para- 
graph No. 10. To my mind there can be no 
doubt that the only reasonable interpreta- 
tion that can be placed upon these words is 
the conditions mentioned in the previous 
paragraphs of the deed. It is contended that 
ib was not the case of the wife when 
she executed the talaknamah that she was 
empowered to do so by anything mentionei 
in the tenth clause of the kabinnamah. The 
reference there is to the ninth clanse. But, 
as I have stated, this ninth clause is one 
which gives the general power and it is not 
necessary to makeany special reference to 
the tenth clause. It is clear fram the 
taluknamah that the right to divorce is 
claimed under the general condition of the 
tenth clause read with the previous conditions 
of the kabinnamah. One of these conditions 
stated in the talaknamah is that mentioned 
in the third clause, namely, the taking of a 
second wife, 


It is next urged on the authority of Sir A. 
Wilson’s work on Anglo-Muhammadan Law, 
4th Edition, at page 157, that as the wife 
did not exercise her right of divorce im- 
mediately she heard of the second marriage, 
her right to do so ceased to exist. It is 
evident that the passage relied on refers to a 
case in which the husband after marriage 
conferred on his wife the right to divorce 
him and it does not apply to the general 
ptrmission to divorce given bya marriage 
contract. This was tke view that was 
taken by a Division Bench of this Court in 
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the case of Ayatunnessa Beebee v. Karam ‘Ali 
(2). The fact that in the present case the 
habinnamah was actually executed a few 
months after the marriage does not make 
that ruling inapplicable. The kabinnamah 
formed the marriage contract, though it was 
actually reduced to writing and executed on a 
subsequent date. In my opinion, therefore, 
the lower Appellate Court is right in holding 
that the suit for restitution of conjugal rights 
must fail on the ground that there previously 
had been a valid divorce by the wife. I, 
therefore, dismiss the appeal with costs.” 

Babu Astranjan Chatterjee, for the Appel- 
lant. 

Babu Manmatha Nath Mookerjee, for the 
Respondents. 


JUDGMENT.— We are of’ opinion that 
the decrea made by Mr. Jastice Newboald 
must ba affirmed. We have been invited 
to hold that the right conferred on the 
wife by the dower-deed was not properly 
exercised, and considerable time elapsed 
between her knowledge of the second 
marriage of her husband and the institu- 
tion of this suit. This point, however, 
was not taken in the Court of First In- 
stance and there has consequently been no 
determination of two material questions of 
fact, riz., first, whether the dower-deed was 
an anti-nuptial or a post-nuptial contract ; 
and secondly, when did the wife become 
aware of the second marriage of her hus- 
band. The sole question in controversy 
throughout bas been whether valid authority 
to divorce was conferred upon the wife 
and whether she has exercised that autho- 
rity in accordance with law. Upon that 
point, there can be no doubt that the view 
taken by the Subordinate Judge and con- 
firmed by Mr. Justice Newbould is correct. 
The decision of this Court in the case of 
Maharam Ali v. Ayesa Khatoon (1) has not 
been challenged. That case is an authority 
for the proposition that a provision in a 
dower-deed whereby a Muhammadan hus- 
band authorises his wife to divorce herself 
from him -in the event cf his marrying a 
second wife, is not void under section 26 
of the Contract Act; it is lawful for a 
Muhammadan husband to delegate to his 


wife power to divorce on certain con- 


(2) 1 Ind. Cas, 518; 12 0. W. N. 907; 36 O. 23, 
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ditions and the husband marrying a second 
‘wife is such a condition. It has been argued 
before us, however, that as in the deed of 
divorce the wife relied upon the ninth 
clause of the dower-deed, she is not now 
_ entitled to fall back upon the tenth clause. 
In our opinion, there is no force in this 
contention. If she has authority conferred 
upon her under the dower-deed, if is really 
immaterial under which clause of the docu- 
ment she purports to act. 

A refined argument was finally addressed 
to us as tothe meaning and effect of the 
third clause which provides as follows: — 
“So long as you live I shall not and 
cannot take any other wife. IfI takeone, 
then to that wife (1, 2, 3 talaks) the divorce 
by three Zalaks would apply.” It was argued 
that there could not be a breach of the 
condition not to take a second wife, as 
by virtue of this clause immediately upon 
the second marriage of the husband the 
second wife stood divorced. It is not 
necessary for us to decide whether this is 
the true effect of the second part of the 
clause or whether the second part merely 
emphasises the fact that the husband under- 
took not to take a second wife; for even 
if the interpretation put forward by the 
appellant be accepted as correct, it is clear 
that there could not be a divorce of the 
second wife till she had become a wife, 
and the moment she became a wife, 
there would be, on the part of the hus- 
band, breach of the condition not to take 
a second wife. We express no opinion 
upon the question whether such a covenant, 
according to the interpretation of the appel- 
lant, would be operative as against the 
second wife; nor do we decide the question 
raised before Mr. Justice Newbould, namely, 
whetber there would bea difference in law 
in the relative positions of the parties accord- 
ing as the contract was post-nuptial or anti- 
nuptial. 


The result is that the decree made by 
Mr. Justice Newbould is affirmed and this 
appeal dismissed with costs. 


Appeal dismissed, 
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BOMBAY HIGH COURT. 
ORIGINAL Civit JURISDIGTION Sort No. 640 OF 
1915. 

February 16, 1917. 
Present:—Mr. Justice Macleod. 
CHAMPSBY DOSSA AND OTARgS— PLAINTIFFS 
VETSUS 
GORDHANDAS KESSOWJL AND ormers— 
DEFENDANTS. 

Bombay Ralt Act (II of 1890), s. 1l— License to 
manufacture salt — Licensee taking partners to share in 
profits, legality of. 

Where a licensee under section 11 of the Bombay 
Salt Act, who is prohibited, by the terms of his 
license, from sub-letting the whole or a part of the 
privilege, admits some members of his family and 
others as partners in the business to share the profits, 
the partners, however, not having any part in the 
manufacture of salt, the arrangement does not 
infringe the provisions either of the license or of 
section 11 of the Act. [p. 808, col. J.] 

The admission of partners to share in the profits 
cannot be considered as a sub-letting or alienation 
of a part of the privilege, unless there has been a 
document directly transferring tothe partners or 
attempting to transfer to the partners a part of the 
right to manufacture or vend. [p. 807, col. 2.] 

Messrs. Inverartty and Strangman, for the 
Plaintiffs, 

Messrs. Setalvad, Mulla and Kanga, for 
Defendant No. 1. 

Mr. J. H. Vakil (with him Mr. Bahadurj7), 
for Defendant No. 2. 


Messrs B. J. Wadia and Desai, for Defend- 
ant No, 3. 

Messrs. Khan and Mirza, 
No. 4 


Messrs: Moos and Billimoria, for Defendant 
No. 5. 


for Defendant 


JUDGMENT. 


Macteoo, J.—This suit was originally 
fled by four of the sons of Dossa Ebji 
against a fifth son and two other persons, 
praying that the defendants might be 
restrained by an injunction from excluding 
the plaintiffs from their share in the partner- 
ship in this suit, or, in the alternative, that 
the partnership might Le dissolved from 
the date. of the suit and the affairs thereof 
might be wound up under the directions 
of this Honourable Court. 

The first plaintiff died 
was filed and his son has been added as 
the fourth defendant. The fourth plaintiff 
apparently had some disputes with his œo- 
plaintiffs and his name was struck ont 
frcm tbe record as plaintiff and added as 
the fifth defendant. Tke family to Which 


after the sunit 
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the parties belong’ was joint and undivided, 
and for many years they had been carrying 
on business in salt. I need not go further 
back than 1909 when there was a family 
agreement, a part of which referred to a 
gertain business in salt carried on at 
Bhaynder in which there were two outside 
partners, who are the second and the 
third defendants to this suit. The business 
was carried on in the name of Keasowji 
Dossa and the joint family had a share 
of elven annas, the second defendant had a 
share of three annas and the third defend- 
ant two annas, 


-In 1911, Gordhandas, the son of Kessowji, 
separated from the family, and a fresh 
agreement was entered into by which it 
was arranged that ont of the eleven-annas 
share of the joint family in the business 
of Kessowji Dossa, Gordhandas should have 
a four-annas share, and the other members 
who remained joint, a seven-annas share. 

The business of mannfacturing salt at 
Bhaynder was carried on under agreements 
with certain persons who held licenses 
from Government for long periods, and 
who are styled “Shilotries.’ Exhibit © is 
an:example of one of these licenses, clause 
5 of which is as follows:— 

“That he, ‘the licensee, shall not without 
the written permission of myself; ¿ e, (the 
Collector of Galt Revenue) or of my 
sucsessor in office for the time being, sublet, 
sell, mortgage or otherwise alienate whole or 
in part the privilege granted by this license 
of manufacturing salt on Wé land within 
the aforesaid limits,” 

- Whenever the licensee obtained permission 
to sublet, that was endorsed on the license 
in the following form:— 

“The above-mentioned Shilotries have 
leased out the said salt works to Gor- 
dhandas Kessewyji for five years from the 
date the lst of June 1905 and, therefore, all 
the aforementioned conditions apply to 
him.” 

In the partnership agreements that I have 
referred to, executed in 1909 and 1911, 
nothing is said about the subletting or 
alienation of the rights which Gordhandas had 
obtained to manufacture galt; the only 
agreement is that the parties shall share in 
the profits of certain shops in certain pro- 
portions, It. hag now been argued by the 
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first defendant’s Counsel that these agree- 
ments of partnership were illegal and that,’ 
therefore, the plaintiffs cannot sue under them 
for a partuership account. 

Under section 11 of Bombay Act II of 
1890, no salt shall be manufactured and no 
natural saltand, except under the provisions 
of section 14, no salt-earth shall be excavated 
or collected or removed, otherwise than by 
the authority and subject to the terms and 
conditions of leense to be granted by. the 
Collector inthis behalf. Seation 47 provides 
a penalty for any one who, in contravention 
of the Act, or of any ruléor order made 
under the Act, or of any license or permit 
obtained under the Act, manufactures, 
removes or transports salt, ete. 


The only question is whether Gordhandas 
having admitted certain persons'to share in 
the profits which he derived from the 
manufacture and sale of salt thereby sublet, 
sold, mortgaged or otherwise alienated whole 
or in part the privilege granted by the license 
for manufacturing salt on the land within the 
limits merxtioned in the license. 


In Gaurt Shankar v. Mumtaz Ali Khan 
(1) the defendant had taken a lease for three 
years of a Government ferry and covenant- 
ed with the Magistrate, who granted the 
lease, not to underlet or assign the lease 
without the leave or license of the Magistrate 
and Mumtaz subsequently admitted ‘another 
person as his partner to share with him the 
profits to be derived from the lease. It was 
held by the Full Bench that such partnership 
was not void by reason of the covenant not to 
underlet or assign the lease. Mr. Justice 
Oldfield, one of the referring Judges, was of 
opinion that the admission by the lessee of 
a partner to share the profits could not come 
within the meaning of the words “sub-lease” 
or “transfer?” and Mr. Justice Pearson 
accepted this view in the final judgment. 


It is not disputed that if Gordhandas had 
sublet or ahenated the rights which he 
obtained from the. Shilotries or had . entered 
into any argeement with third parties, 
whereby he gave up entirely the management 
and control of the manufacture of salt under 
the license, that would have amounted to a 
breach of the condition, 


(1) 2 A. 41); 1 Ind. Deo. (x. 8.) 791, 
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i In Ismailji Vusufalé +. Raghunath Lachiram 
Marwadi (2) Yusufalli obtained*from .Govern- 
ment a lease of certain salt’ pané to manufac- 
ture salt under a license. One.of the conditions 
of the ‘lease was that the lessee should not 
sublet the salt pans without the written 
‘permission of the-Collector. Without any 
such permission,- however, Yusufalli sublet 
the salt pans .to'an outsider, who, as a 
security for the performance of the conditions 
of the sub-lease, deposited a sum of Rs. 1,000 
with ` Yusufalli. -On the expiration of the 


term, a suit was broughtfortherecovery of the — 


deposit from the representative of Yusufalli, 
who denied- the right to recover the deposit 
.on the ground that it formed a consideration 
for an agreement which had teen forbidden 
‘by law and was ‘illegal. The defendant's 
plea prevailed and the suit was dismissed. 
The Court held that the real and necessary 
‘effect of the sub-lease was to enable the 
plaintiff to manufacture salt without a license 
in the guise of a aub-lease, although that was 
forbidden by law and by the terms of the 
dicense. The question was not discussed 
there whether the Court will distinguish 
between Acts relating to public policy and 
Acts passed for the protection only of the 
Revenue. Althongh under section 23 of the 
Indian Contract Act, the consideration or 
object of an agreement is unlawful, if it is of 
such a nature that, if permitted, if would 
defeat the provisions of any law, it must be 
noted that the Courts in India seem to 
recognise the distinction which has been 
drawn by the Courtsin Bngland “batween 
Acts the object of which is to impose con- 
ditions in order to maintain the public order 
or safety or the protection of the persons 
dealing with thoseon whom the conditions 


are imposed, and Acts in which ‘conditions. 


are imposed merely for administrative 
purposes, for example, the convenient collec- 
tion of revenue: see Brown v. Duncan (3). 
But in the view I take of this case, it is not 
necessary to deal with that question. 


In Karsan Sadashiv Patil v. Gatlu Shivaji 
Petil {4)- the first:defendant had obtained 
a license under the Abkari Act to sell country 
Jiquọr. One of the conditions of the license 


(2) 3-Ind Cas. 779; 83. B. 686; 11 Bom. L. R. 748. 
(3) (1829) 10.B. & © 98i 5 Man. & Ry. 114 8 L. Ï. 
K. B. ( 0. 8.) 60; JOB E R. 385. 
< 14). 19. Ind. Cas. 442; 37.B, 820; 16 Bom. L. R, 227, 
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was that the licensee shoùld not sell, transfer 
to another person, or sub let his right to sell 
country liquor obtained under the license and 
he should not enter into any kabuliyat for 
the exercise of the said right, which, in the 
opinion of the Collector, is in the nature of 
a sub-lease. After obtaining the license, the 
defendant admitted a partner into the 
business, who afterwards brought a suit for 
account of what was due on the 
partnership. A question having arisen as 
to whether the contract for partnership was 
forbidden by law and opposed to the policy 
and general tenor of the Act and, therefore, 
not enforceable in a Court of Law, it was 
held that the omission in the license sanction- 
ed by Government in the year 1903 of all 
‘reference to the question of sub-letting a 
part of the right to vend or of admitting 
persons into the business only pointed to 
the inference that the Abkari authorities 
had decided not to prohibit the taking up 
of other persons into partnership in the 
profits derived from the selling of liquor 
under an Abkari license. 

._ There is no coubt that in the Jicense in 
that case there seems to have been no prohibi- 
tion against sub-letting a part of the right 
to vend; and by the conditions of the license 
in this case, the licensee is prohibited from 
sub-letting the whole or a part of the 
privilege, but I do not think that any import- 
ance ought to be attached to that condition. 
The admission of partners to share in the 
profits cannot be considered as a sub-letting 
or alienation of a part of the privilege, 
unless there has beena document directly 
transferring to the partners or attempting 
to transfer to the partnera a part of the 
right to manufacture or vend. 


Mr, Inverarity was prepared to call 
evidence to prove that the licensees for the 
manufacture of salt have almost invariably 
bad partners who provided capital for the 
undertaking and shared in the profits, and 
that the salt authorities were perfectly 
aware of this practice and had never raised 
Certainly, as far as 
this family is concerned, they have been 
dealing in salt for a very large number of 
years and sharing in the profits, although 
the license was in the name of only one of 
their number. But even if the authorities 
did not object to.that, it. might still ba 
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said that that would not prevent the admis- 
sion of partners being illegal if that was the 
law. In so far as I conceded that that would 
be a correct argument, no useful purpose 
would be served by calling this evidence, 
whatever the attitude of the authorities may 
be. 
I am concerned, on what I consider a far 
better ground, that the agreements of 1909 
and 1911 do not infringe: the conditions 
imposed upon Gordhandas by the various 
licenses which he held for the manufacture 
of alt. The evidence. shows, apart 
from that, that Gordhandas was the man 
who actually superintended the manufacture 
of salt; Dayabhai and Ranchhoddas lived at 
Bhaynder and worked at the shop, keeping 
the accounts, arranging for the weighing 
and the selling of salt, while the other 
partners were in Bombay receiving the sala 
proceeds from Bhaynder, mostly daily, 
paying the customs duties and doing other 
business necessitated by the work of the 
partnership. Therefore, none of the partners 
except Gordhandas had any part in the 
manufacture of salt and, therefore, it cannot 
be said that the effect of those agreements 
was to infringe the provisions either of 
the licenses or of section 11 of Act II of 
1890. Therefore, the first defendant is not 
entitled to exclude, or rather was not entitl- 
ed to exclude, his partners from sharing in 
the profits in the business, and there must be 
a dissolution of the partnership and accounts 
taken not, I think, from the date of the suit, 
but from the time the partnership came toan 
end in September 1915 under the agreement, 


Certain issues were raised by the third 
defendant. The first was whether the suit 
is not bad for misjoinder of defend- 
ants and causas of action. So far as 
the claim with regard to the six padavas 
is " concerned, his contention was 4 
good one and, therefore, it has been excluded 
from this suit. The first defendant admits 
that the six padavas belong to the plaintiffs, 
but he claims a lien on them until his share 
in some other property has been ascertained, 
However, I have nothing to do with that 
question now in this suit. 

The other issue was whether this 
Court had jurisdiction to try the suit as 
‘regards the cause of action relating to the 
third defendant. The grounds for question- 
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ing the jurisdiction of the Court were that 
the third defendant did notsign the agrees 
ment, that he lived at Bhaynder and the 
business was carried on at Bhaynder. As a 
matter of fact, the agreement was signed in 
Bombay. and the third defendant was present | 
and attested it. As the agreement referred 
to other matters concerning the family, 
the outsider partners in the Bhaynder 
salt business did not execute it, but there 
is no doubt that the third defendant agreed 
to the terms in Bombay and that the 
agreement was made in Bombay and a 
part of the business was carried on in 
Bombay; and, therefore, with leave, this Court 
has jurisdiction to try the suit with regard to 
the third defendant. 

On the issues Nos.6 and 7, which were raised 
for the plaintiffs, and related to a certain 
lease obtained by Gordhandas, whish was 
to run for five years from the 30th June 
1915, it is admitted by the frst defendant by 
his Counsel that if the partnership was a 
good one, the partners would be entitled to 
the benefits of that lease and, therefore, the 


‘profits derived under the lease must go into 


the partnership accounts. 

There will be a reference to the -Commis- 
sioner to take account for the partnership on 
the basis of my findings. 


Oosts.— Plaintiffs’ costs will be paid out of 
the assets. The first defendant must pay 
the plaintiffs’ costs of issue No. | and his own 
costs of that issue. The remainder of his 
costs will be paid out of the assets. 

The third defendant must pay plaintiffs’ 
costs of issue No. 5 and his own costs of that 
issue. 

Defendants Nos. 2, 3, 4, and 5 will be paid 
one set of costs between them (ont of the 


‘assets). 


Mr. Setalvad asks for directions of the 
Court about one existing lease which will 
run up to 1920. 

Mr. Inverarity replies no order can be 
made until the Shilotri and the Collector. 
are communicated with. 

Order.—I make an order for sale by the 
Commissioner of the interest of the defen- 
dant under the lease referred to.. There is 
no douht that the consent of the Shilotri and 
the Salt Collector will have to be obtained 
so that the purchaser can obtaina good title. 
I have no donbt that the. Shilotri and the 
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Salt Collestor will pnt no obstacles in the 
way when the circumstances are explained to 
- them. The first defendant is the only 
person who is entitled under the lease. If 
he chooses to do nothing under the lease, 
“ then there is nothing to be done. 

Parties to have liberty to bid at the 
sale. 

Order accordingly. 


tiie aana 


PATNA HIGH COURT. 


Appral FROM ORIGINAL Decre No. 519 of 1915 


AND No. 99 or 1916. 
April 26, 1917. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
Babu GITA PROSAD SINGH AND OTHERS— 
PLAINtIres—-APPELLANTS 
VETSUS 
RAGHO SINGH AND ANOTHER-—DEFENDANTS 


— RESPONDENTS., 

Limitation Act (IX of 1908), s. 20—Payment of 

mcipal by guardian for benefit of minor—Minor, 
liability of— Bond, suit on — Interest, when to be granted 
as damages—Document, construction of. 

Where a payment of money due under a mortgage 
bond is made by the de facto guardian of a minor in 
order to avoid the immediate bringing of a suit on the 
bond against the minor, the period of limitation. is 
extended under section 20 of the Limitation Act as 
against the minor, [p. 810, col. 1.] 

Where there is no stipulation ina bond for pay- 
ment of interest after due date, interest can be 
allowed only up to the date of payment of the debt 
as damages for recurring breaches of the contract 
to repay for the period of six years prior to the date 
of suit. [p. 810, col. 1.] 

Mathura Das v Raja Narindar Bahadur, 19 A. 39; 
23 J. A. 138; 1 0, W. N. 52; 6 M. L. J. 214; 7 Sar. P. 
C. J. 88; 9 Ind. Cas, (Nn. s.) 25, distingnished. 

Chajmal Das v Bir) Bhukan Lal, 17 A, 511; 22 I. 
A. 199; 6 Sar. P. O. J. 624; 8 Ind, Dec. (N. s.) 652 
(P. C.), relied upon. 

Where a document is silent with regard to 
interest and where there is no special mention of 
interest ata particular rate or of a particular sum 
handed over to the oreditor, it must be taken that the 
intention of the parties is, in making re-payment, to 
pay only the interest actually due under the written 
instrument, |p. 810, col. 2. 


Appeal from a decision of the Additional 
Subordinate Judge, Monghyr, dated the 23rd 
August 1915. 

Mr. Ganesh Dutta Singh, for the Appellants. 

Messrs. Ramprasad, Shevanandan Rar and 
Gangadhar Das, for the Respondents. 

JUDGMENT. 

Ror, J.—These appeals are appeals by the 

plaintiff and defendant respectively in a suit 
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brought upon the footing of a mortgage-bond 
dated the 27th of July 1893, the due date of 
payment being the Ist of Bhadra 1301 
which corresponds to 15th September 1894. 
Limitation is claimed to be saved by pay- 
ments made of Rs. 2,452 on the 6th August 
1898 and of Rs. 800 onthe 29th of May 
1909. The learned Subordinate Judge has 
accepted the proofs given of these payments 
and has decreed the plaintiff’s suit, but in 
decreeing the suit has refused to give interest 
at the bond rate beyond the date of re-pay- 
ment and has confined the interest to six 
years’ interest at 6 per cent. per annum, upon 
the ground that the bond is silent as to 
the interest to be paid after the date of re- 
payment. 

On behalf of the defendant it is contended, 
firstly, that the learned Subordinate Judge 
was in errorin accepting the payment of 
Rs. 800. The payment of Rs. 2,452 is not 
denied. And seemdly, it is argued that if 
the payment of Rs. 800 was made, it was made 
by one Bacha Singh who was not the lawful 
guardian of the defendant, who was a minor 
at the time of the payment. 

On the first point we agree with the learned 
Subordinate Judge that the evidence of 
this payment is overwhelming. There is no 
reason whatsoever for stigmatising the wit- 
ness Deoki Nandan Singh as a perjuror. He 
is a respectable gentleman paying Rs. 157 
income-tax and there can be no reason why 
he should lend himself first of all to the 
support of a deliberate forgery of the 
endorsement, and secondly to actual 
participation in the forgery of the letter 
Exhibit 7, which is an intimation to him that 
Rs. 8CO out of the bond money has been 
paid. This letter is dated the 29th of May 
1909, the day after the payment. We see 
no reason whatsoever for disagreeing with 
the learned Judge’s finding of fact. 


With regard to the position of Bacha 
Singh there is very little on the record. It 
is admitted that he was the nearest male 
cognate of the minor and that there were no 
male agnates living. It ig shown that in 
another suit he was nominated by the Court 
to act as guardian of the minor and it is ad- 
mitted thatin all the mutation proceedings 
which were necessitated by the death of 
the minors father Basha Singh acted 
for him and it is proved that in the 
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Record of Rights- prepared upon a Cadas- 
tral Survey, Bacha Singh was entered 
in the khewat as the guardian of the minor. 
He was undoubtedly the de facto guardian and 
there is nothing tangible on the record to 
show that he was not the lawful guardian. 
The payment made by him olearly avoided 
the immediate bringing of a suit against 
the minor and there is no reason to suppose 
that the payment was not made for the 
minor’s benefit. We hold that the appellant 
was rightly made liable under the bond. 
With regard to the contention that interest 
should have been given at the stipulated 
rate from the date of the bond up ta the 


date of realisation, the decision of the 
Judicial Committee reported as Mathura 
Das v. Raja Narindar Bahadur (1) 


has been quoted as authority for the pro- 
position that the bond before us intended 
that interest should run after the date of 
re-payment. We have searched the document 
in vain for any such indication. Not one 
word anywhere is said with regard to 
payment of interest after the due 
date and the case seems to usto be 
indistinguishable from the case of Chajmal 
Das v. Birj Bhukan Lal (2) decided by 
the Judicial Committee in the defendant’s 
favour. We hold that there being no 
stipulation for payment after due date, interest 
can be given only up tothe date of pay- 
ment and following the line of decisions 
beginning from the case of Golam Abas 
vy. Mahomed Jaffer (3) we must hold 
that the. six years’ rule of limitation applies 
and that interest can be given only as 
damages for recurring breaches of the con- 
trast to re-pay for the period of six years 
prior to the date of suit, 

Mr. Pugh advances an ingenions argument 
that if under the Interest Act a Court is entitled 
to decree interest by way of damages the 
creditor, Whenever a payment is to be made, is 
entitled to regard the sum which the 
Court would have decreed, as interest, and 
to take any part of the sum re-paid as such 
interest. We dé “mot think that the Interest 
Act can be stretched to this point. Where 
a document is silent with :egard to interest 

(1) 19 A 39; 23 I. A. 138; I ©. W. N. 62; 6M. L J, 
214; 7 Sar. P O ,J. 68; 9 Ind, Deo. (x. s.) 25, 

(2) 17 A. 511; 22 I. A. 199; 6 Sar, P. 0. J. 624 8 


Ind. Dec. (N. s ) 652 (P.C.) 
_ (8) 19 C. 28n; 9 Ind. Dec. (N. 8.) 461, 
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and where there is no special mention of 
interest at a particular rate or of a particular 


sum handed over to the creditor, we must 
‘take it that the intention of the’ parties was, 
in making re-payment, to pay only the 


interest actually due under the written. 
instrument, 

In this oase the only interest due under 
the written instrument on the first date of 
payment, the 6th of August 1898, was 
Rs. 395-8-0 and there is nothing in the 
endorsement recording this re-payment to 


suggest that there was any intention to pay 


a, larger sum of interest than this. 

With regard tothesecond pay mentof Ra. 800 
the’ position is more diffiealf, for there is a 
distinct statement made by the gaardian when 
making the re-payment that the repaynrent 
was intended to be made as a payment of in- 
terest. Underthe writteninstrument no interest 
was due batween the 6th August 1838 and 
25th September 1909; if, therefore, no interest 
was due, no interest could be paid, and if no 
interest could be paid the present suit would be 
barred by limitation. That it was the inten- 
tion of the parties to pay this sum of Rs 800 
as interest is clear, otherwise the creditor’s 
right to sue would have lapsed and the 
receipt of Rs. 800 would not be of such value 
to the creditor as to warrant his acceptance 
of it as part payment of principal. We 
must take it, therefore, that this R3. 809 was 
intended to wipe out all interest equitably 
due from the 6th August 1598 up to 29th 
of May 1903. Interest under the Interest 
Act will acerne from the 25th of September 
1909 up to the date of realisation, the 
payment of Rs. 800 on the 29th of May 1969 
being within six yeara of the institution 
of the suit. Interest should also run during 
the prosecution of the suit up to the date of 
realisation. 


The account, therefore, must be amended 
and a decree must be made for Rs. 1,531-12-0 
due on the 29th of May 1909 plus 
interest at 6 per cent, from that date 
up to the date of realisation. Failing 
payment of that sum within three months 
of this Court’s decree the mortgaged pro- 
perty will be put up for sale.” The plaintiff 
is entitled to costs Rs. 1,531-12-0 plus interest 
to the date of suit’ in the lower Court. In 
appeal each side will bear its own costs. 

Appeal accepted in part, 
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MADRAS HIGH COURT. 
* APPEAL AGAINST Orper No. 107 or 1912. 
October 4, 1916. 
Present —~Mr. Justise Oldfield and 
Mr. Justico» Krishnan. 

, SRINIVASA RANGA ROW PANTULU- 
AND ANOTBER, BY THE OF FICIAL ASSIGNEE, 
MADRAS—Petitioners—-APPELLANTS 
VETSUS 
RAJA KUMARA VENKATA PERUMAL 
RAJU BAHADUR VARU, 

MINOR RAJAH or KARVETNAGAR, 

BY GOAROIAN MR. W. A. VARADACHABRILIAR 


—COOUNTER-PETITIONER— RESPONDENT, 

Madras Court of Wards Act (Iof 1902), ss. 37, 38, 
41——Scope of s. 41—‘Shall not be paid before other 
pecuniary claims”, meaning of — Omission to notify under 
s. 41, effect of—Notification by part owner of entire claim 
under s. 37, whether can be availed of by other part 
owner—Interpretation of Statute, 

A person having pecuniary claims against an 
estate under the management of the Court -of 
Wards must himself notify the sume to the Collector 
and cannot rely upon a notification made by a per- 
son having an interest only in a part of that claim. 
[p. 812, col. 1.] 

Section 37 of the Canrt of Wards Act does not 
recognize the notification of a claim by any person 
except the claimant or a person empowered by him, 
[p. 812, col. 1.] 

The cessation of interest under section 41 con- 
tinues even after the release of the estate to the 
ward, „unless the same is subsequently revived by 
act of parties. {p, 815, col. 1.] 

Per Oldfield, J-—The language of section 41 of the 
Court of Wards Act, when interpreted with reference 
to other sections of the Act, makes it perfectly clear 
that the tenure of the Court of Wards Act is 
intended to affect the estate permanently, not only 
directly in respect of debts actually discharged, but 
in certain circumstances indirectly by reducing the 
amount of debts still due when the Court’s tenure 
ends. [p. 812, col, 2.] 

Depurw Kalappa Reddi v. Umade Rajha, 8 Ind. Cas, 
392; (1911) 1M. W. N. 75; § M. L. T. 297, followed. 

Section 41 has the effect of postponing unnotified 
debts to those notified under section 88 (I) of 
the Act, even after the estate has been released. 
from the Court of Wards and handed over to the 
zemindar, Üp. 813, col. 2; p. 814, col. 1.] 

A construction which makes acertain provision of 
an Act superfluous is not legitimate when another 
construction explaining the insertion of the pro- 
vision is easily available. [p. 818, col. 1.) 

Per Krishnan, J., (dissenting).—Section 41 of the 
Court of Wards Act cannot possibly continue to apply 
to an estate which has been freed from the control 
of the Court of Wards and to which the Act itself has 
ceased to apply. The question whether the dis- 
abilities once imposed on ‘any particular creditor by 
the application of the section continne to have 
effect even after such application has ceased, 
depends upon the character of the disability, whether 
it is necessarily of a permanent character or is only 
of atemporary one. [p. 814,col. 2; p. 815, col. 1] 


The words “shall not be paid until after the 
discharge or satisfaction of the claims notified or 
admitted under section 38” in section 41 of the Act 
merely prescribe an order of priority to be followed 
in payment of certain debts but does not put an 
end to them; such an order can be availed of when 
the payment is made or demanded, only if it is in 
force at the time: Itis worded in the form of an 
injunction not to pay untila certain thing is done 
and like other injunctions it can have effect only 
when itis in force, it has not any permanent effect. 
[p. 815, cols. 1 & 2.] 

The term “ward”, wherever it occurs in the Court 
of Wards Act, is not applied toa person who was 
once a ward, but has ceased to be so. [p. 815, col, 2.] 

A joint undivided Hindu family, one member of 
which was an insolvent, had as one of the assets of 
the family a mortgage-decree fora lakh of rupees 
against an estate under the management of tho 
Court of Wards. One-twenty-fourth part of the 
decree debt passed to another porson by assignment, 
He notified his claim to the Collector under section 
41 of the Court of Wards Act but the holder of 
the mortgage-decree failed to notify his claim. The 
estate ceased tobe under the management of the 
Court of Wards and the mortgaged villages were 
subsequently sold at the instance of a money-deoree- 
holder and there were surplus sale-proceeds, The 
Official Assignee on behalf of the insolvent applied 
for execution of the morigage-decree and for pay- 
ment of the surplus sale-proceeds in execution of the 
mortgage-decree: 

Held, (Krishnan, J., dissenting), that the omission 
to notify the mertgage-debt had not merely the 
effect of making the interest cease altogether, but 
also entirely postponed the payment of the debt 
until the other creditors who had notified their claims 
had been satisfied. [p. 813, col. 2; p. 814, col. 1.] 


Appeal against the order of the District 
Court of North Arcot, dated the 4th Decem- 
ber 1911, in Civil Miscellaneous Petition 
No 48 of 191), in Execution Petition 
No. 132 of 1905, in Original Suit No. 7 of 
1894, 

Mr. T. Narasimha Atyangar, for the Appel- 
lants. 

Messrs. L. A. Govindaraghava Aiyar and 
L, Yenkataragharva Atyar, for the Respondent. 


JUDGMENT. 

OLDFIELD, J.—This appeal relates to the 
execution of a decree against respondent, a 
minor zemindar. Appellant, the Official 
Assignee, is executing as Receiver ina par- 
tition suit of the property of a family of 
which the decree forms part. The question 
is whether section 41, Act I of 1902, debars 
him from executing at present and including 
certain interest in the ‘amount claimed, 
inasmuch as the respondent’s estate came 
under the Court of Wards in 1907, and, a 
notification under section 37 (1) having been 
duly published, this claim’ was not potified.to 
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the Collector. Jt is not disputed that, if 
respondent can plead section 41, he must 
succeed, 

Two answers to this plea have been at- 
tempted, which were not suggested in the 
lower Court. Fústly, it is alleged that 
Gopaul Row, 8rd defendant in the parti- 
tion suit above referred to, duly notified 
his claim in respect of his decree and that 
appellant is entitled to rely on that notifi- 
cation, Its terms, however, are not before 
us and they may bave covered only Gopaul 
Row's share. But, if they were comprehensive, 
it is still the case that section 87 does 
not recognise the notification of a claim by 
any person except the claimant or, of course, 
a person empowered by him; and it is not 
shown how Gopaul Row was so empowered. 
Secondly, it is urged that appellant was 
absolved from any obligation to notify 
because although he was known to the 
Collector to have a claim, the notice required 
by section 27 (2) was never sent to him. 
It is sufficient that, if the Collector can 
be presumed to have known of the claim, 
because (as appears from Exhibit II) it 
was made during a previous tenure by the 
Court of Wards of the same estate, he 
must be presumed to have complied with 
the law and sent notice in respect of it, 
' The question whether he did so or not, 
one of fact, was not raised in the lower 
Court, and cannot be raised for the first 
time here. 

Appellant, however, has relied mainly on 
the argument that section 41 cannot be 
applied to postpone or reduce the amount 


of respondent’s liability, after the manage- ° 


ment by the Court of Wards has ceased. 
This 19 urged on the grounds that the 
contrary view is not supported by the 
language of the section, is inconsistent with 
the proviso to section 40, would render the 
ward’s position, after he receives back the 
estate, anomalous, and is not entailed by 
the policy of the Act. It is further urged 
that Depuru Kalappa Reddi v Umade Rajaha 
(1) on which the lower Court relied was 


decided wrongly. As the present case has | 


been argued fully, I give my reasons for 
concurring in that decision at length. 

The language of section 41 is, as observed 
by the learned Judges in the case just 


(1) 8 Ind, Cas, 392; (1911) 1 M. W. N. 75; 8 M. L. T. 


referred to, absolute, subject to one quali- ` 
fication to be specified later. The proviso 
to section 40 merely preserves the claim- 
ant’s right to have recourse to the Civil 
Court to enforce notified claims, which the 
Court of Wards has allowed or disallowed, 
and does not affect the unnotifed elaine. 
to which alone section 41 applies. The 
anomalous result alleged to follow from 
the application of the latter - section, aa 
entailing a permanent deprivation of interest 
and postponement, is, that the ward on 
majority would be compellable to pay notified 
before unnotified creditors. But it has not 
been shown how it would be difficult for 
him to do so or for Courts to enforce his 
obligation, though the desision as to the 
form of remedy available to a notiŝed 
creditor, who has. been prejudiced by pay- 
ments to postponed creditors, may be đe- 
termined with regard to the sircumstances 
of the case, when it arises. Lastly, it is 
urged that the policy of the Act is to ease 
the estate only during the tenure by the 
Court of Wards, not to reduce its debts per- 
manently. But we have been shown no 
legitimate reason for noiding that the latter 
was not the object of the Legislature; and the 
only methcd of interpretation clearly per- 
missible in the circumstances, reference to 
the other provisions of the Act, shows that 
the tenure of the Court of Wards was 
intended to affect the estate permanently, 
not only directly in respect of debts actually 
discharged, but in certain circumstances in- 
directly, by reducing the amounts of debts 
still due, when the Court’s tenure ended. 
Section 37 (1) provides for the notifiea- 
tion of all claims, both those which are and 
those which are not immediatnly enforceable 
without distinction as regards the latter 
between those which will and those which 
will not mature before the ward’s majority 
in cases in which it will terminate the 
Conrt’s tenure; and the wording of section 
40 and, as has been already observed, 
section 41 includes nothing respecting its 
application to the former class. So also, as 
regards section 42, in which moreover the 
reference, not only to the ward but also to 
his representative, justifies affirmative argu- 
ment. Sections 43 and 44 relate to the 
determination by the Collector on behalf of 
the Court of Wards of possession under 
mortgages and leases and provide for a 
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right of suit in the Civil Courts and in the 
one case for discharge of the mortgage as 


‘though it were not one with possession, in 


the other, for revision of the terms of the 
lease. Butitis noticeable that there is no 
such general provision, as the appellant’s 
argument requires, for a revival of the 
original mortgage or for a return to the 
original rate of rent or a restoration to 
possession, « hen dispossession has taken place. 
Sections 43 and 44 are accordingly consistent 
with respondent’s argument and sections 37 
(1) and 42 support it affirmatively. 


Section 55 is, itis argued, not directly 
applicable tothe case of respondent; and it 
has accordingly been referred to only as 
supporting inferences regarding the meaning 
of other provisions, The material portion of 
it is clause 3, which negatives the applica- 
tion of sections 41, 42 to debts unpaid, 
when the estate is restored to the proprietor 
The appellant is con- 
strained to represent this provision as actually 
superfluous and introduced only to meet 
possible doubts in the particular cases, with 
which the section deals. But such a cons 
struction is not legitimate, when, as here, 
another is easily available, by which tte 
insertion of the clause can be explained; 
that is, asspecifying an exception to the 
general rule. That an exception is intended 
is particularly clear from the mention in 
clause 2, not only of section 41, but also of 
section 42, the wording of which has already 
been referred to as inconsistent with appel- 
lant’s argument. Clause 2 of section 55 
affords another instance of special provision 
for cases covered by the section on a matter, 
regarding which a general provision could 
easily have been made, but, as already 
pointed out, has been omitted, the restoration 
to possession of encumbrancers dispossessed 
under section 43 and still unpaid; and here 
again the point is clear, since, if the termin- 
ation of the Court of Wards’ management 
involved, as appellant contends, the complete 
restoration of all creditors to their original 
rights, the clause would not have applied the 
same treatment to all cases, including those 
in which the mortgagee is paid off under 
section 43 (5) otherwise than in accordance 
with the terms of his mortgage. Reference 
to section 55, therefore, confirmsthe conclusion 
that, subject to one exception not material in 


this case, section 41 is intended to have 
general and permanent effect. 

In conclusion, I refer shortly to the 
considerations, which, I understand, have 
impressed my learned brother. There is first 
the view that Chapter 5, in which section 41 
occurs, deals exclusively with ascertainment 
and settlement of debts by the Collector, that 
the use of the word “Ward” in the section 
limits its application to the ascertainment of 
liabilities during the Court of Wards’: tenure 
and that a distinction is to be drawn between ` 
the provisions for cessation of interest and 
for postponement, the one being of permanent, 
the other only of temporary effect. As 
regards the contents of Chapter 5, the head- 
ing, on which my learned brother relies and 
which runs “ascertainment aud settlement 
of debts”, isto my mind with all respect 
perfectly general; and the sections, par- 
ticularly 37 (1) and 42, are as already shown 
irreconcilable with his conclusion. The 
word “Ward” in section 41 is appropriately 
used without qualification, because itis con- 


nected with claims unnotified and not 
admitted during the continuance of the 
guardianship. The distinction proposed 


between the two provisions in the section is 
not supported by anything in its wording and 
does not,in my opinion, follow necessarily 
from anything in the parties’ position. It 
may be that, as my learned brother says, the 
zemindar's claim to postpone payment of a 
particular debt has no merits apart from the 
Act and that the object of seation 41 is 
merely to induce creditors to come forward 
promptly. Bat, when it is conceded that the 
inducement has taken the form of a penal 
interference with the rights of those who 
delay, discussion of the policy of the Act and 
its effect in individual cases is irrelevant; 
and the assumption of a particular limit to 
such interference is, in the face of the general 
wording, inadmissible. 

The other objection calling for notice is 
that, appellant’s lien onthe fund in Court 
being in no way affected by the Act, it can 
serve no useful purpose to put off payment to 
him from it, since he will be entitled to be 
paid from it eventually, But if,asI think, 
the foregoing represents the correct view 
of the effect of section 41 (and notice may be 
invited particularly to the words in it “not- 
withstanding any contrast tothe contrary”), 
appellant’s lien is affected by tho Act, and 
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he can be paid only after the notified 
creditors, to whom he is postponed, have 
been satished. It is not alleged that they 
have heen;and in fact no argument in 
this form seems to have been attempted 
before the lower Court. 

In these circumstances, | would follow 
Depuru Kalappa Reddi v. Umade Rajaha (1) 
and confirm the lower Courts decision 
dismissing the appeal with costs. 

The result is that the appeal is dismissed 
- with costs. 
= Krisanan, J.—The facts of this case may 

be briefly stated as follows:—One Y. Krishna- 
swami Rao became an insolvent and his 
estate vested in the Official Assignee of 
Madras. He was a member of a joint Hindu 
family uf four persons. One of ‘the assets 
of the family wasa mortgage decree for 
a lakh of rupees against the zemindar of 
Karvetnagar, in Original Suit No. 7 of 1894, 
The Official Assignee broughta Oivil Suit 
No. 116 of 1897 for partition and got himself 
appointed as Receiver to execute the mort- 
gage decree. But before this was done, 
an one-twenty-fourth share in the decree had 
passed to a person not a party to the partition 
suit or the order in it. This share finally 
passed to one Srinivasaraghavachari. The 
Court of Wards had taken charge of the 
Karvetnagar Estate in 1899, the then 
zemindar having been declared a Ward. 
That management continued up to 1905 
when the estate was released as the zemzndar 
died. The Official Assignees filed Execution 
Petition No. 132 of 1905 for executing the 
mortgage-decree. The minor zemindar who 
had succeeded to the estate was also declared 
a Ward of the Court of Wards, who assumed 
management again in August 1907 before 
the execution was carried out. That manage- 
ment continued till January 1910, when the 
estate was released under the discretionary 
power given to do so under the first part of 
section 54. The usual notification was 
published by ihe Collector under section 
37 (1) in February 1908 calling upon all 
creditors to notify their debts, and a special 
notice was apparently sent to the Official 
Assignee. For some reason not apparent, the 
Official Assignee failed to notify his mort- 
gage decree debt. In December 1911 the 
District Court held that under section 
41 bf the Act the claim of the Official 
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Assignee to executa his decree should be 
postponed until after discharge or satisfaction 
of the claims of creditors notified or admitted 
under section 38 and that interest should 
cease from August 1908, that is, at the expiry 
of six months from the date cf notification 
under section 37 (1). Against this order the 
present appeal was filed in this Court by the 
Official Assignee. and two others. It was 
once dismissed for default but, on good 
cause being shown, was restored, 

In the meanwhile Srinivasaraghavachari 
above mentioned, assignee of one-twenty- 
fourth share in the decree, applied for 
execution. His application was allowed as 
he had properly. notified his claim under 
section 88, In execution the mortgaged 
property was sold in April 1916, and 
purchased by one Mr. Muthia Chetty, a 
stranger, and we are informed that the 
money is in Court, 

The decree in Original Suit No. 7 of 
1894 having been fully executed, the prayer . 
in the Execution Petition No. 132 of 1905 
under appeal to sell the mortgaged 
properties can no longer be granted; but 
it is argued that the money in Court, the 
balance of sale-proceeds of the property 
available for the Official Assignee, if any, ° 
should be paid cut, 

The main argument addressed to us had 
reference to the meaning and applicability 
of section 41 of the Act. Two minor 
points were argued which are dealt with 
by my learned brother in his judgment in 
paragraph 2, and I entirely agree with his 
view. As regards section 41, the appellant 
contends that its application and effect 
cease 48 soon as the estate is released 
from . the control of the Oourt of Wards 
under section 54 of the Act; the respondent 
maintains the contrary. The section cannot 
possibly continue to apply to an estate 
which has been freed from the control of 
tthe Court of Wards andto which the Act 
itself has ceased to apply.’ The real ques- 
tion for decision is, as I apprehend it, 
whether the- disabilities imposed on any 
particular creditor by the application of the 
section once continue to have effect even 
after such application has ceased. This, to 
my mind, depends on the character of the 
disability imposed, that is, whether it is 
necessarily of a permanent character or is 
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only of a temporary one. As regards the 
cessation of interest, I am prepared to agree 
that the language in the section makes 
interest cease altogether; and, therefore, 
anless such interest is revived after the 
section ceases to apply, either by law or 
by act of parties, its cessation continues 
in ‘effect. I have said “by act of parties” 44 
as in my view there is nothing in the 
section or elsewhere to prevent the zemzndar 
from ‘entering into a fresh contract to pay 
interest for proper consideration after he 
is freed from the control of the Court 
of Wards. There is no law which has the 
effect of revivirig interest except section 99 
(3) which, ‘however, does not apply to the 
present case as the estate was not released 
under clause 1; and no act of parties has 
been referred to as having that effect. J, 
therefore, ‘agree that interest was rightly 
disallowed to the appellants from 28th 
August 1908 when the six months uncer 
section 37 expired. 

With all respect to my learned brother 
I am unable-..to take .the same view as he 
does, regarding the effect of the second 
part of section 41. It directs that unnotified 
pecuniary claims against the ward or his 
property shall not be paid till after the 
discharge or satisfaction of tbe notified 
claims. “To adopt the view that has found 
favour with my learned brother leads in 
certain cases to the very drastic result of 
extinguishment of the security and the debt 
of asecured creditor. I find it difficult to 
persuade myself that the Legislature intended 
to attach such a serious penalty to the mere 
omission to notify a debt. Of course if 
“the result is clear on the language of the sec- 
tion, we must accept it, but I do not think 
the words of the section nesessitats or 
justify - such a construction as penal 
sections should be strictly construed oon- 
sistently with the language used. It seems 
to me the words above mentioned merely 
prescribe an order of priority to be followed 
in payment of certain debts but do not 
put an end to them;: such an order, it 
seems to me, can be availed of, when pay- 
ment is made or demanded, only if it is 
in force at the time. It is worded in the 
form of an injunction not to pay until a 
certain thing is done and like other injano- 
~ tions it can have effect only when itis in 


force; it is difficult to see how it can have 
any after-effects. It does not, from its 
nature, appear to me to have a permanent 
effect. The fact that at one time a par- 
ticular rule of priority applied to sertain 
debts does not carry with it the result that 
the same. rule should always be applied 
unless changed. It will, therefore, follow 
that this rule of priority unlike the rule 
as to cessation of interest ceases to nave 
effect as soon as the section ceases to apply. 

The wording of the section, instead of 
being against this view, rather supports it, 
as it refers to pecuniary claims against the 
ward or his property. It is difficult to 
contend that the debt due by a szemindar, 
after he has entirely ceased to be a ward, 
can be described as a claim against a ward. 
l think the use of the term’ ward” in the 
section 1s very significant and is a clue to 
its construction; and that it shows that the 
last portion of the section only applied to 
debts due by persons who are wards. A 
reference to the various sections where the 
term ‘ward’ is used shows that it is not 
applied to a person who was once a ward 
but has ceased to be so, 

I am inclined to think that the. aeotion, 
while it imposes certain disqualifications on 
unnotifed creditors for the purpose ofiuducing 
all creditors to notify their claims to the 
Collector in time, really prescribes a rule to 
be followed by the Collector when he pays 
the debts according to section 32, clause 2, 
The wording of the section seems to imply 
that unnotified debts will also be paid though 
only after the notified ones ; that would indi- 
cate that the rule is connected with some 
method of payment and the only method pro- 
vided is the one under section 32 of the Act, 
There is no method provided by which an 
unnotified creditor can compel the zemindar 
after release of his estate to pay all the 
notified debts so that he may claim 
payment of his debt in turn; thus if the 
latter part of section 41 is to have the effect 
after the estate is released, a zemindar can 
effectively prevent the unnotified creditors 
from realising their debts at all by simply 
keeping undischarged a single notified debt; 
this isa result that can hardly be looked 
upon as reasonable, 

It may also be pointed ont, though perhaps 
much stress cannot be laid on it, that¢he 
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section occurs in a chapter’ which deals, 
according to its head-note, with “ ascertain- 
ment and settlement of debts” under the Act; 
t. 6, by the Collector. Section 41 would 
seem to come under the description “settle- 
ment of debts” and it would thus be by-the 
Collector. 

I shall now examine the arguments against 
the view set forth above. Itis first urged 
that the question is covered by the authority 
of the case of Depuru Kalappa Reddi v, Umad 
Rajaha (1). That decision states that 
the provisions of section 41 are absolute. 
Though the weight of its authority is great 
as the learned Chief Justice was a party to 
it, it is difficult to understand what exactly 
the learned Judges meant by the statement 
above mentioned and why they said it, as 
there is no discussion of the question of the 
meaning of section 41 in their judgment. 
The District Judge had held, in the order 
appealed against, that the section did not 
apply atall to decrees which were being 
executed in Civil Courts and that was the 
view that was reversed. It is not clear 
whether the question of postponement of 
payment even after the release of the estate 
was really argued or considered by their 
Lordships. The argument based on section 
55, clause 8, that the reference in it to sec- 
tion 41 would become superfluous in the view 
I have taken is not valid, as it is quite 
necessary to revive the agreement as to in- 
terest which is abrogated by that seation, as 
l have pointed ont above. 

It is also quite true, as my learned brother 
has pointed out, that the tenure of an estate 
under the Court of Wards thus permanently 
affects it in many ways and that the creditors 
are not restored to all their original rights 
on the termination of that management. But 
with all respect, it seems to me that the 
question at issue cannot be decided on such 
considerations but must depend on the 
language of section 41 and its meaning. 

I think it is legitimate to examine the result 
of a particular construction of a seetion to 
see whether it should be adopted where the 
meaning is not clear. If we look at the result 
of holding that the prohibition in section 41 
continues even when the estate is in the 
hands of the zemindar, we will find that no 
advantage accrues to any one but merely 
injary is caused to secured oreditors like the 
appellants by loss of interest. It is quite 


clear to my mind that section 4l cannot be 
coustrued to extinguish any security or any 
debt; a penal section cannot be given such 
an extended meaning by implication. There 
is no provision in the Act pointed out which 
affects the appellante’ lien on the money in 
Court and if must, therefore, be paid out to 
them sooner or later. So far as I can see, 
neither the zemindar nor any of the other 
creditors who have no lienon that money 
can touch it. The property mortgaged 
having been already sold, the mere postpone- 
ment of payment to appellants is thus, as I 
said, utterly purposeless except to harm them. 
I think we should be slow to pass an order 
which has this effect. Iam entirely unable 
to agree that section 41 has itself the effect 
of destroying the lien of secured ereditors 
when there are no words in it to that effect. 
I hold that it is not open to the zemindar 
to plead, now that he and his estate have 
been released from the control of the Court 
of Wards, that the appellants’ claim should 
be postponed till after his notified creditors 
have been paid. Idoso, however, with hesita- 
tion as my learned brother takes a different 
view, but I feel we should not extend the 
penal character of section 41 too much by 
our construction. I wonld reverse the order 


of the lower Court and remand the execution . 


petition for a fresh dispcsal and direct costs 
to abide and follow the result. But as my 


learned brother agrees with the order of the, 


lower Court, his judgment must prevail. 
Appeal dismissed, 





CALCUTTA HIGH COURT. 
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MUNSUR ALI—APPELLANT 

. versus 
ABHOYA CHARAN DAS— 
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decree before judgment, whether stay of execution--- 
Set-off of Statute-barred decree, whether allowable— 
Forms given in Schedule to Civil Procedure Code, 
whether control Code itself—Civil Procedure Code (Act 
ee 1908), O. XXT, r. 58 (1) (b) (ii), O. XXXVIII, 


a attachment before judgment is not an injunc- 
tion or order staying execution within the meaning 
of section 15 of the Limitation Act, no matter 
whether the subject-matter ofthe attachment is a 
decree or any other property. [p. $18, col. 2.] 

The form of execution by setting off oross-decrees 
is given in the Code of Oivil “Procedure and no 
equitable considerations can add to or detract from 
the provisions of the Statute. Therefore, a Statute- 
barred decree in favour of the judgment-debtor can- 
not be set off against a decree sought to be executed 
against him. |p. 818, col, 2.] 

“The forms given in the Schedule tothe Code of 
Civil Procedure cannot control the clear words of 
the Code itself. [p. 818, col, 2.] 


In No, 443 

Appeal against the order of the District 
Judge, Noakhali, dated the 29th June 1915, 
reversing that of the Munsif, 2nd Court, 
Sudharam, dated the 29th August 1914. 

In No. 507 

Appeal against the, order of the District 
Judge, Chittagong, dated the 24th July 1915, 
reversing that of the Munsif, 2nd Court, 
Satkania, dated the 16th January 1915. 

FACTS.—The only question involved in 
Appeal No. £07 was whether the execution of 
the decree -was barred by limitation. The 
respondent to this appeal objected to the 
execution on the ground that it was time- 
barred. The decree in question was dated 
the 13th February 1909 and the application 
for execution was made on the 12th 
August 1914. The decree-holder’s.case was 
that as the decree could not be executed 
having been attached by three 
separate orders, he was entitled to the 
benefit of section 15 of the Limitation Act. 
The Munsif héld that section 15 of the 
Limitation Act applied to the case and 
saved the decree from being time-barred; 
and he accordingly disallowed the objection 
of the judgment-debtor. On an appeal 
preferred by the judgment-debtor the Dis- 
trict. Judge held that as Order XXI, rule 
53, clause 2, Civil Procedure Code, permits 
the execution of an attached decree, the 
attachment of the decree in question was 
not an injunction or order within the meaning 
of. section 15 of the Limitation Act, .and 
he allowed the appeal holding that the 
decree was barred by limitation. Against 
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this decision of the District Judge the 
present appeal was preferred to the High 
Court. 


Babu Chandra Sekhar Sen, for the Appel 
lant in No. 507 of 1915.—The application 
for execution is not time-barred as the 
facts of the case show. The decree sought 
to be executed was already: attached by 
three separate orders. One of the attach- 
ment orders was withdrawn on 29th June 
1914, and the decree-holder applied for 
execution on the 12th August 1914. The 
attachment prevented the decree-holder from 
proceeding to execute the decree. So it 
operated as an injunction within the meaning 
of section 15 of the Limitation - Act. It 
was impossible for the decree-holder to 
execute the decree when it was under 
attachment. The case reported as Beti 
Maharani v. Collector of Etawah (1) is not 
applicable to the facts and circumstances of 
the present case.’ 


Babu Khitish Chandra Sen, for the Respond- 
ent, in No. 507 of 1915.—Section 15 of 
the Limitation Act does not cover a case 
like this. The order of attachment of the 
decree cannot operate as an injunction 
or order staying execution within the 
meaning of section 15 of the Act. This 
is now well established as the ckses reported 
as Shib Singh v. Sita Ram (2) and Betz 
Maharani v. Collector of Etawah (1) show. 
An order of attachment of a decree does 


‘not prevent the decree-holder or judgment- 


debtor from executing the decree. Order 
XXI, rule 53 (b) (22), allows the holder of 
a decree or the judgment-debtor to apply 
for execution of the attached decree. The 
words “or his judgment-debtor” in Order 
XXI, rale 53 (b) (72), ‘did not occur in the 
old Code and they are inserted in the 
new Code to give effect to the observations 
of Maclean, O. J., and Banerjee, J., in the 
case reported as WE. Chandra Dass v. 
Lat Mohun Das (3). I rely upon those 
words. The decree-holder-appellant who 
of the decree 


(1) 17 A. 198; 22 I. A. 3]; 6 Sar. P. C. J. 551, 8 Ind. 
Dee. (x. 8.) 452. 
í Oe T6, A. W. Ne (1890) 194; 7 Ind. Dec. 
N. 8 

(3) 24 C. ue at p. 782; L C, W. N. 676; 12 Ind. Bec. 
(N. 3.) 1158 
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in execution of which his present decree 
against my client was attached had a per- 
fect right to apply for execution during 
the continuance of the attachment. Referred 
to Hurronath Bhunjo v. Ohunni Lall Ghose 
(4), Sarup Ganjan ‘Singh Bhuyan vy. Robert 
Waston & Co. Ltd. (5), Adhar Chandra Dass 
y. Lal Mohun Das (3), Order XXI, rule 
§5, Civil Procedure Code. 

Babu Ohuondra Sekhar Sen iod. 

Babus Basant Kumar Bose and Bepin 
Chunder Bose, for the Appellant in No, 443 
of 1915. 

Babu Dhirendra Lal Kastgir, for the Re- 
spondent in No, 443 of 1915. 


JUDGMENT. 
In No. 443 or 1915, 


FLETOHER, J,— This is an appeal from an 
order of the District Judge of Noakhali, 
reversing the order of the Munsif of the 
2nd Court at Sudharam. The admitted 
facts are as follows :—The respondent to 
this appeal on the 5th of November 1908 
obtained a decree absolute for Rs. 847 in 
a mortgage suit against the appellant. 
The appellant having instituted a suit against 
the respondent attached this decree before 
judgment on the 7th of April 1909. On 
the 30th September 1909, the appellant 
obtained a decree against the respondent 
for Rs, 851. On the 7th of September 
191C, the appellant applied that both decrees 
should be set off one against the other 


but this application was on the 26th of- 


January L911 rejected as premature. The 
appellant applied on the 20th November 
1918 for execution of bis deoree. 

The. learned District Judge held thatthe 
decrees of tthe respondent was barred by 
limitation bul it was equitable to sallow 
the respondent to set off his Statute- barred 
decree against the aprellant’s decree. Two 
points were urged on the appeal before na, 
first, was theexecution of the respondent’s 
decree stayed by an injunction or order 
within the meaning of section 15 of the 
Indian Limitation Act and secondly, if not, 
is the respondent entitled to set off ‘his 
Statute-barred decree against the decree of 
the appellant. 


(4) 40, 877; 3 0. L. R. 161; 4 Ind. Jur, 286; 2 Ind. 
Dec. (N. s.) 55 
45) 6 C. W. N. 736, 
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It is well established that an attachmenf 
before judgment is not an injunction or 
order within the meaning of section 15 
of the Indian Limitation Act [ Bet? Maharani 
y. Collector of Etawah (1) ], 

It is said, however, that different con- e 
siderations arise when „the subject-matter 
of the attachment is a. decree. But this 
is clearly not so as Order XXT, rule 53 (1), 
(b) (ii), clearly authorises the creditor who 
has attached the decree or his judgment- 
debtor to proceed to execute the attached 
decree. It is said that the forms in the 
Schedule to the Code of Civil Procedure 
support a different view. But even if that 
weré so, the forms cannot control the clear 
words of the Statute itself. The respondent 
then argued that the fact of the attach- 
ment being before judgment made a difference 
but the terms of the rules of Order XX XVIII 
do not support the argumént. 

On the second point, reliance was placed 
on decisions of this- Court where on 
equitable grounds a defendant in a snit has 
been allowed to set off'a Statute-barred 
debt against the claim of a plaintiff. Those 
considerations cannot, I think, apply in exe- 
cution of cross-decrees. This form of exe- 
cution is given by the Code of Civil 
Procedure and no equitable considerations 
can add to.or, detract from the provisions 
of the Statute. In my opinion the, order 
of the learned District Judge should be 
set aside and the order of the Munsif 
restored with costs both here and in the 
Courts below. We assess the hearing fee 
at Rs. 25. 

RICHARDSON, J.-I agree. 

IN No. 507 or 1915. 


The same points are involved in this 
appeal as in Miscellaneous Appeal No, 443 of 
1915 which bas just now been disposed 
of by us, except that the learned District 
Judge did rot allow the barred decree to 
be set off against the decree for which 
execution was applied for. 

The. appeal fails and must be dismissed 
with costs. We assess the hearing fee at 
Rs, 25. 

Appeal No, 443 allowed; 
Appeal No. 507 dismissed, 
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NILMADHAB MAHAPATRA Y. KESHAB LAL MAHAPATRA, 


CALCUTTA HIGH COURT. 
* LETTERS Parent ArrEAL No. 5 or 1913. 
May 4, 1916. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, KT. 
NILMADHAB MAHAPATRA— 
Derenpant No. 2—APppELLANT 
VETEUS 
KESHAB LAL MAHAPATRA—DEFENDANT 

AND OTHERS— PLAINTIFFS — RESPONDENTS, 

Landlord and tenant-—Rent payable partly in money 
and partly in paddy—Tenant, right of, to pay price 
of paddy—Construction of kabuliyat—Speculation, 
whether permissible, 

Where a tenant agreed by a kabuliyat to pay 
rent partly in money and partly in paddy and 
on his failure to deliver the paddy, to pay a certain 
sum as the price thereof: 

Held, that the kabuliyat gave a right to the 
tenant to pay rent partly in money and partly in 
paddy if he liked and if he did not like to deliver 
paddy, he could pay the rent altogether in money 
by paying the amount mentioned as its price; 
but that he was not liable, in defanlt of delivering 
the paddy, to pay its market-value at the time of the 
default. [p. 820, col. J.] 

In such a case the right and liability of the tenant 
must depend upon the construction of the contract 
and the construction of the contract only, and a 
Court has no right to make any speculation as to 
whether the amount mentioned inthe kabuliyat as 
the price of the paddy has been put in for the purpose 
of fixing the stamp duty and the registration fee. 
[p. 820, col, 1.] 

Appeal against the following order of Mr, 
Justice N. R. Chatterjea, dated the 13th 
January 1913, in Appeal from Appellate 
Decree No. 1643 of 1910:— 

“This appeal arises out of a suit for 
rent, and the question involved in the 
appeal is whether. the plaintiff is en- 
titled to get the price of the paddy rent at 
the market rate, or at the rate mentioned 
in the kabuliyat, The defendant agreed 
by the kabuliyat to pay Rs. 8 in cash and 29% 
maunds of paddy as rent, but there is a pro- 
vision in it, that if he could not deliver the 
paddy, he was to pay cash at the rate of 
l manund 10 seers per rupee. Both the 
Courts below have held that plaintiff is en- 
titled to get the price of the paddy at the 
market rate, and the deféndant has appealed 
to this Court. 

I am of opinion that the construction put 
upon the kabuliyat by the Courts below is 
correct. There can be no doubt upon the 
terms of the document that a portion of the 


rent is to be paid in kind, viz., 29% maunds ` 


a year, on failure to pay the paddy at the 
time stated in the schedule or instalments 
interest at the rate of 10 seers per maund 
is to be paid, and the schedule of instalment 
expressly provides that the paddy is to be 
delivered in the month of Magh of each year. 

It is true a money value is mentioned in 
the kabulzyat.for the paddy and the question 
is whether that in any way modifies the 
contract to deliver the paddy. In the body 
of the document it is stated that on failure 
to deliver paddy, its price at the rate of 
l maand 10 seers per rupee is to be. paid. 
The price of the paddy at that rate would 
be Rs. 23-9-2. In the schedule of in- 
stalments, however, the cash to be paid in 
lieu of paddy is Rs. 24. Now, what was the 
tenant fo pay in cash on failure to deliver 
the paddy, Rs. 23-9-2 acsording to the 
rate mentioned in the body of the document 
or Rs. 24 as stated in the schedule? If the 
parties really agreed that a particular fixed 
sum was to be paid in lieu of the ‘paddy, 
there would not have been this difference 
between the amount stated in the body of the 
document and the schedule. They, therefore, 
seem fo have been stated in the kabuldyat 
only for the purpose of fixing the stamp 
duty and registration fee. The paddy rent 
provided by the kabuliyat is no doubt a fixed 
one, but having regard to the terms of the 
kabuliyat I do not think it was left to the 
tenant at his option either to deliver the 
paddy or to pay what might at a particular 
time be a very inadequate sum as the valus 
of it. 

The learned Pleader for the appellant 
relied on the case of Afar v, Surja Kumar 
Ghose (1) and on behalf of the respondent 
reliance was placed on the cases of Baneswar 
Mukherji v. Umesh Chandra (2), Akbar Ali 
v. Durga Kripa Sen (3) and Sheik Isaf v. 
Gopal Ohandra Dey (4). Hach kabuliyat, 
however, must be construed according to the 
particular terms contained therein, and upon 
the terms of the kabuliyat before us, I think 
the Courts below have arrived at a proper 
construction. The appeal is.accordingly dis- 
missed with costs.” . 

Babus Dwarka Nath Mitra and Ram Dayal 
‘Dey, for the Appellant. 

D 7 Ind, Cas. 842; 12 O. L. J. 649; 15 C. W, N, 248. 

(2) 7 Ind. Cas. 875; 37 0. 626. 


(3) 8 Ind. Cas. 944; 12 C. L. J. 589. 
(4) 8 Ind, Oas, 896; 12 C. L, J. 598, 
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Babu Probodh Kumar Bose, for the Respondent. 
JUDGMENT. . 

SANDERSON, C. J.—-In this case the appeal is 
by one of the defendants, defendant No. 2, and 
the action was brought for rent; and the sole 
matter in dispute is ‘whether the rent in 
respect of the paddy is payable at the price 
which is mentioned in the contract or whether 
the plaintiff is entitled to get that rent at 
the market rate at the time the suit was 
instituted. 

Now, but for the fact that three learned 
Judges have cecided this matter in a way 
contrary to the one in which I am going to 
decide it, I really should not have wished to 
say anything except that this appeal ought 
to be allowed. But out of deference to the 
learned Judges, I think it is necessary for 
me to say one or two words. 

In my opinion this matter must depend 
upon the construction of the contract, and 
the construction of the contract only; we 
‘have no right to make any speculation as 
to whether certain passages were entered 
in the contract for some motive whieh is 
‘not apparent on the contract itself; for in- 
stance, it has been said that this power to 
substitute a money payment for the delivery 
of paddy and the mention of the Rs. 24 
have been putin for the purpose of regis- 
tration. There is not a word about itin the 
contract and, if we were ta act upon an as- 
sumption of this kind, we would simply enter 
upon speculation. The contract, in my 
opinion, is too plain to need any explanation. 
lt gives a right to the defendant to pay to 
the plaintiff rent partly in money and partly 
in paddy if he likes. On the other hand, if 
he does not like to deliver paddy, he can pay 
the rent altogether in money, and the con- 
tract provides the rate in that case. Asli 
have said, if it were not for the fact that 
-there has been a decision of no less than 
three learned Judges, I skculd have said that 
the matter is too plain for argument. 

This appeal, in my opinion, should succeed 
and the judgment of the three Courts should 
be set aside and the decree will be altered 
in accordance with our judgment, upon the 
basis that the annual rental payable is Rs. 24 
instead of Rs. 59. 

The appellant is entitled to his costs in 
all the Courts, 

MOOKERJEEH, J.—I entirely agree. 


Appeal allowed, 
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MADRAS HIGH COURT. i 
Civic Arrear No, 136 or 1915. 
October 24, 1916, 

.Present: ~My. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

Srimanth SETHURAMA SAHIB 
POWAR, THROUGH HIS AUTHORISED 
Aczxt G. B. BAKSHI or TANJORE— 
DEFENDANT—APPELLANT 
CETSUS 
Srimantha CHOTTA RAJA SAHIB 
MOHITOY alias CHIMMA SAHIB— 


PLAINTIFF—RESFONDENT, 

Civil Procedure Code (Act FV of 1908), ss. 11, 48, 
0. XX, r. 18,0. XXI, r. 2 and 0. XXXII, 7.1 (2)— 
Partition. decree, construction of—Parties minors — 
Agreement for common enjoyment of some items for 
which partition decreed—Non-certifying of agreement 
to Court, effect of —Absence of Court's sanction, effect of 
—Suit for partition of reserved items, nature of, when 
enforcement of agreement barred —Res judicata. 

Per Curiam (Sadasiva Aiyar, J. dubitante )—A tind- 
ing ov decision given by a Court on a mattor on which 
its opinion is not invited does not operate as res 
judicata. [p. 822, col. 1; p. 824, col. 1.] 


Per Curiam, (Napier, J., dubitante.)—- Order XXI, 
rule 2 (1), which requires certifying to Court of 
adjustments made out of Court of decrees ‘of any 
kind’ applies not only to money decrees, but includes 
complex decrees under which possession of immove- 
ables is also awarded and, as regards execution of 
that portion of the decree, an uncertified adjustment 
cannot be recognized. [p. 823, col. 2.] 


Kelu Nair v, Meenakshi, 21 Ind. Cas. 689; 25 M. L. 
J. 586; 14 M. L. T. 574, Sri Kishan Lal v. Kashmiro, 
34 Ind. Cas. 37; 20 C. W. N. 967; (1916) IM, W. N. 
438; 3 L, W. 528; 31 M. L. J. 362; 14 A LJ. 1236 
(P. C.), dissented from, 

Abdul Latiff Sahib v. Bathula Bibi Ammal, 23 Ind. 
Cas. 580; (1914) M. W. N. 346; 16 M. L. T. 338, 
followed. 

Per Sadasiva Aiyar, J.—An agreement varying the 
terms of a decree between parties who are minors, 
which is not sanctioned by the Court under Order 
XXXII, rule 7, Civil Procedure Code, can be avoided 
by each of the parties as against the other. A party 
who is barred by limitation from actively avoiding it 
as plaintiff can, however, defend a suit brought 
against him on that agreement by pleading the 
aes of the transaction as against him. [p. 824, 
col. 1, 

If an agreement between the parties to reserve 
partition of certain properties of which partition has 
been decreed by Court cannot be recognized under 
Order XXI, rule 2, Civil Procedure Code, or Order 
XXXII, rule 7, or its enforcement has become barred 
under section 4S, Civil Procedure Code, the only 
remedy of the parties to obtaina partition of such 
properties by metes and bounds is to proceed in 
execution of that decree and not by separate suit, 
provided a final decree was not passed in the first 
partition suit. [p. 824, col. 1.] 

Madan Mohan Mondul v. Baikunta Nath Mondul, 
10 0. W. N. 889; T. C. Mukerjee v. Afzal Beg, 27 Ind. 


pad 
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Cas. 604; 37 A. 155; 13 A. Ta, J. 98, Jogendra Nath 
Rail v. Baldeo Das, 35 C. 961; 12 C. W. N. 127; 6 G. 
L. J. 735, dissented form. 

If a Court construes a decree as a final decree 

‘in any contested execution proceeding batween the 
parties, that construction will operate as res judicata. 
[p. 824, col. 2; p. 825, col. 1.] 

The cause of action for, partition is one and the 
same and once it has merged into a preliminary 
decree and into a final decree which effects parti- 
tion by metes and bounds and awards possession of 
particular shares tothe parties, the plaintiff cannot 
have a second snit for partition as if the tenancy-in- 
common gaverise everyday (even after the final 
decree) to a new cause of action. [p. 824, col. 2.] 

So long as a preliminary partition decree has not 
been completed by a final decree, the Court is bound, 
on the application of either party to proceed with 
the suit to pass a final decree and such an application 
is not an application in execution. [p. 825, col. },] 

Per Napier, J—A suit for partition of reserv- 
ed items should be treated as one for recovery 
of possession of the share from which the 
plaintiff has been ousted, by a partition by metos 


. and bounds, and the Appellate Court shouid treat ali 


necessary amendments as having been made. [p. 825, 
col, 2. | 


Appeal against the decree of the Court 
of the Subordinate Judge, Tanjore, in 
Original Suit No. 24 of 1913. 

Mr. C. V. Ananthakrishna Adyar, for the 
Appellant. 


The Hon’ble Mr. S. Srinivasa dAtyangar 


(Advocate-General), for the Respondent. 
JUDGMENT. 

Sap sivA Atyar, J.~—The defendant is the 
appellant. Thesuit was brought for partition 
of a few of the properties left undivided 
between the plaintiff and the defendant, 
though a decree for partition of the plaint 
properties and several other properties had 
been passed so long agoas on 7th March 
1896 (see decree Exhibit C), and for partition 
of one property (item No. 4) not included 
in the former suit, The plaintif and the 
defendant were two of the parties to the 
suit (Original Suit No. 36 of 1895) in 
which that decree (Hxhibit C) was passed, 
they having been “plaintif” and “sesond 
defendant” respectively in that suit. The 
third defendant in that suit was the 
Secretary of State for India represented 
by the Collector of Tanjore, who was in 
possession of some of the moveables belonging 
to Sakharam Sahib (connasted with the 
Tanjore Royal Family) whose properties 
were in dispute in that suit: 

The lower Court has dismissed the suit 
as regards items Nos. 4 and 5 of the plaint A 
Schedule and has passed a preliminary 
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decree for partition of the other items 
Nos, 1, 2,3, 6,7, 8 and 9 in Schedule A. 
This appeal by the defendant ought, thore- 
fore, to have been confined to those items, 
but I find it includes (probably by mistake) 
all the nine items. ` 

Forty-two grounds have been mentioned in 
the appeal memorandum, but many of the 
grounds are either too vague to require 
notice or are mere repetitions in other 
words of other grounds and most of them 
were not argued separately. I shall men- 
tion only the contentions pressed before us 
by Mr. Ananthakrishna Aiyar for the appel- 
lant and give my conclusions shortly upon 
each. of them after setting out a few more 
necessary facts. 


As I said, the razinama decree (Exhibit 
C) was passed on the 7th March 1896. 
Both the plaintiff and the defendant were 
then minors represented by their respective 


guardians. The relevant portions of that 
decree are: “This Court doth order and 
decree that plaintiff do recover from 


defendants Nos. land 2 one moiety with 
reference to good and bad soil of the 
immoveable properties described in Schedule 
A of the plaint, except the house item 
No. 8 that has been given to first defendant 
and that the second defendant’’ (prasent 
defendant) “do take the other moiety...that 
plaintiff do further gat from second de- 
fendant mesne profits from this date to 
date of delivery in respect of the moiety in 
Schedule A aforementioned.” On the llth 
October 1897, the plaintiff's guardian 
granted a receipt to the defendant’s agent and 
it is marked Exhibit II! in this case. That 
receipt acknowledges that the  plaintiff’s 
claim as established - under the decree 
(Exhibit C) had been satisfied by granting 
possession and otherwise to the plaintiff's 
guardian of his share in all the properties 
mentioned in that decree (Exhibit C), except 
one of the nine properties now in dispute 
and except the moveables in the Collector’s 
hands. (item No. 4 of the present suit 
was, as [ said before, not included in Original 
Sait No. 86 of 1895. Paragraph 10 of the 
plaint in the present suit says: “In regard to 
the properties annexed to the Schedule A 
hereto, it was found that a division by 
metes and bounds was not then convenient,” 
(that is af the time of fxhibit III “in 
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October 1897). “It was, therefore, agreed 
that the properties shonld be enjoyed in 
sommon by plaintiff and defendant without 
dividing them by metes and bounds, that the 
income thereof should be divided by the plaint- 
iffand tha defendant in equal shares and 
that the properties themselves should be 
divided by metes and bounds betweenthe 
plaintiff and the defendant whenever the 
parties should desire to have such division 
effected.” The 15th paragraph of the plaint 
is as follows: “Plaintiff finds it Inconvenient 
to have the properties described in Schedule 
A in an undivided condition and is desirous 
of having them divided by metes and 
bounds, Plaintiff, therefore, sent a notice 
through his Vakil to the defendant on the 
29th December 1910 calling upon him to 
consent to a fair division of the properties 
described in Schedule A by metes and 
bounds. The defendant has not replied to 
the same.” The present suit was brought 
on lth December 1912, the plaintiff and 
the defendant both having then attained 
majority. One other fact might be men- 
tioned, namely, that between 1898 and 1903 
four petitions for execution cf the decree 
Hxhibit C were filed on behalf of the 
plaintiff (see Exhibits 1V, VI, VII and 
VIII) and one on behalf of the defendant 
(Exhibit V) but the prayer in these exe- 
cution petitions related, so far as I could 
see, to the moveable properties belonging 
to the late Sakharam Sahib which were 
in the custody of the Tanjore Collector 
(the third defendant in the suit) and 
afterwards of the Tanjore Palace Receiver: 
These have been since divided amicably 
between the parties. 

In the year 1899, Original Suit No. 68 
of 1899 was filed by the present defendant 
against the present plaintiff for tke recovery 
of a sum of money due ona bond executed 
by the plaintiff's next friend to the 
defendant’s agent in connection with the 
settlement of some other suit brought by 
a third person against both of them, Exhibit 
42 is the jndgment in that case. One of 
the defences raised in that suit was that the 
bond was not enforceable till the plaintiff 
(then first defendant) had been put in 
possession of his share in all the pro- 
perties. The 8th and the 10th issues in 
that suit were as follows:—“8, Whether 
plaintiff’s agent 
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granted time to Kasoba Sahib” (present 
laintiff’s and then lst defendant’s guardian) 
‘for paying up the amount of the bond, 
till he should get possession of the Ist 
defendant’s share of all the properties 
(moveable and immoyeable) of Sakharam - 
Sahib?” “10, Whether the first defendant 
has been put into possession of his share 
in all the moveable and immoveable pro- 
perties of Sakharam Sahib, and if not, 
whether the suit is premature?” 

The Court found that time was so 
granted and that that suit was premature, 
as the plaintiff had .not been put into 
possession of his share of all properties 
mentioned in Exhibit C. The plaintiff in 
that suit (defendant in this suit) seems 
to have seb up during the course of the 
trial of that suit, that even if his agent 
had agreed to give time for payment of 
the bond till the present plaintiff (then 
first defendant) was put in possession, 
there was an agreement about October 
1897 by which the properties were tobe 
enjoyed in common and hence, the present 
plaintiff must be deemed to have been 
put in possession of his half share and 
accordingly that that suit of defendant 
was not premature. The learned Sub- 
ordinate Judge in his judgment (Exhibit 
42) says: “Besides, the alleged agreement 
was not put forward by plaintif at the 
time of the settlement of the issues nor: 
any reference made to the agreement in 
the plaint.” The Judge, therefore, found 
against the agreement, though no issue was 
directly raised about it and though it does 
not appear that the guardian of the 
present plaintiff (then first defendant) denied 
that agreement. The defendant now con- 
tends that by reason of the finding in Exhibit 
42 against that agreement, the question 
whether there was such an agreement in 
Ostober 1897 between the plaintiff's guardian 
and the defendant’s guardian to hold these 
plaint properties in common is res judicata 
against the present plaintiff, who has set up 
that same agreementin paragraph 10 of the 
present plaint. 

I think the above are the only facts which 
are necessary to be set out for the decision 
of this appeal. On these facts, several 
technical objections to the suit were advarced 
on behalf of the defendant (appellant). As 


Veeraraghava Aiyangar™ egards the facts themselves they are fully 
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‘established by the oral and documentary 


evidence in the case notwithstanding that 
the truth of one of these facts, namely, the 
agreement between the plaintiff’s guardian 
and the defendant's guardian to hold the plaint 
properties (except item No. 4) in common, 
was found against in the suit of 1899 
(Exhibit 42). 

I shall first deal with the question whether 
the finding in Exhibit 42 as to the truth of 


“the agreement is a res judicata in this suit. 


It would be so (see sestion 11 of the Civil 
Procedure Code) if the fast of this agree- 
ment was directly and substantially in issue 
in the former suit, if, according to explanation 
3, the matter was alleged by one party and 
either denied or admitted expressly orimplied- 
ly by the other and if it was heard and finally 
decided in that suit. Having considered the 
judgment {Exhibit 42) carefully, I agree with 
the lower Court that there is nothing to 
show that this agreement which was put 
forward by the present defendant (plaintiff 
in the older suit of 1899) during the course 
of the examination of witnesses in that case 
was ever denied by the present plaintiff 
(then first defendant). The Subordinate 
Judge who decided. that suit seems of his 
own accord to have thought that the agree- 
ment, if trne, might be fatal tothe defence in 
that suit, namely, that that suit was prè- 
mature and as that agreement was put 
forward ata late stage of the litigation, 
he pronounced an opinion in his judgment 
against the truth thereof. There is nothing 
to show that the present plaintiff’s goardian 
or his Vakil considered the truth of the 
agreement ag fatal to the defence in that suit 
and invited the opinion of the Court on the 
truth or falsehood of that agreement. I 
would, therefore, hold, though after some 


hesitation, that the opinion expressed in that. 


judgment (Exhibit 42) about the truth of 
the agreement is not res judicata in this suit. 

- Even if lam wrong in the above opinion 
and even if that agreement is wholly left out 
of consideration as not available to the 


‘plaintiff, I think the plaintiff is eatitled 


tə succeed in this suit in the view I 
take of the real nature of this. litiga- 
tion. Beforə mentioning that view, I 


shall just say afew words onthe other 
technical objections raised in the ase as 
they. -were elaborately argued, though a 
decision on these objections also is unneces- 
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sary in my opinion. These questions can 
only arise if the decree of 1896 (Exhibit C) 
is treated as a-final decree for partition. 
Assuming that if is such a final decree, 
san the agreement to hold certain properties 
in common, whereas the decree contemplates 
division by metes and bounds and the award 
of, a definite half share to the plaintiff, can 
that agreement be allowed to vary the decree? 
In Kelu Nair v. Meenakshi (1), Spencer, J., 
and myself held that Order XXI, rule 2, of 
the Code of Civil Procedure does not apply 
to the. relief of possession of immoveables 
given by a decree. Werelied on Sankaran 
Nambiar y. Kanara Kurup (2), which was 
decided on the language of sestion 258 of the 
old Civil Procedure Code. We thought that 
theslightchange in the language introduced by 
Order XXI, rule 2, of the new Code, though 
it set at rest the difference of opinion whether 
mortgage decrees are decrees for money 
(and whether payments made in satisfaction 
of mortgage decrees should be certified), did 
not affect the decision in Sankaran Nambiar v. 
Kanara Kurup (2) which related toa decree 
for possession of immoveables. But I find in 
a more recent case decided by the learned 
Chief Justice and Ayling, J., in Abdul Datif 
Sahib vy. Bathula Bibi Ammal (3), that 
it has been held that as the first sentence iu 
Order KAT, rule 2, clause 1, refers to “a decree 
of any kind”, the words “the decree” in the 
second sentence of that rule meant “a decree 
of any kind under which money is payable”, 
including a complex decree under whioh pos- 
session of immoveables is also awarded and 
that as regards execution of that portion also 
of the decree*which relates to the possession 
of immoveables, an uncertified adjustment 
cannot be recognised. (‘The headnote to the 
report in Madras Weekly Notes is very 
misleading). There is a still more recent 
case (Civil Miscellaneous Second Appeal 
No. 11 of 1915) (Oldfield and Krishnan, JJ.) 
which, however, follows Kelu Nair v, 
Meenakshi (1). After full consideration, I 
recede from the opinion expressed by me in 
Kelu Nair v. Meenakshi (1) and adopt that 
found in the judgment in Abdul Latif Sahib v. 


(1) 21 Ind. Cas, 639; 25 M, L. J. 586; 14 M. L. T. 
574, 
(2) 22M.182;8 M. L.J. 175; 8 Ind. Dec. (N. s.) 


129. 
(3) 23 Ind. Cas. 530; (1914) M. W, N. 346; 16 M. 
L, T. 838. ; 
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Bathula Bibi Ammal (8). Iam not even 
sure that. the decree” in the second sentence 
should be one under some part at least of 
. which money should be payable. However, 
this does not help the defendant in this case 
ag clause 3 of Order XXI, rule 2, prevents 
only the Court executing the decree from 
‘recognising. the adjustment and not any 
other Court. The Court which decided the 
present suit is not executing the decree in 
the suit of 1896 and hence it seems to me 
that the agreement can be recognised by. it 
. if the question of its truth is not res judicata, 

The next objection is that as that agreement 
yaries the terms of the decree in the suit of 


18: 6, it is invalid under Order XXXII, rule. 


7, of the Code of Civil Procedure correspond- 
ing to section 452 of the old Code, as not 
having been sanctioned by the Court. Order 
XXXII, rule 7, clause 2, of the Code of Civil 
Procedure makes such an agregment voidable 
against all the parties other than the minor. 

Each of the parties to the suit (who were both 
minors at the time of the agreement which 
tock place at the end of 1897) could, there- 

fore, avoid it as against the other. Now, I 
take it the defendant wishes to avoid it while 
the plaintiff does not wish to avoid it. [t was 
not denied that more than three years had 
elapsed since the defendant attained majority 
when this suit was instituted. But the 
Privy Council has held in Sri Kishan Lal v. 
Kashmirc (4) that though a defendant 
might be barred from instituting a suit to 
ayoid a traneaction voidable against him, he 
could defend a suit brought against him by 
pleading the voidability of that transaction 
as against him. I am, therefore, of opinion 
that Exhibit C can be avoided by the defend- 
ant in defence to this suit. If the agree- 
ment has thus become avoided and if the 
decree of 1896 wasa final decree for parti- 
tion, I think the only remedy for the plaintiff 
to obtain a partition by metes and -bounds 
was to proceed in execution of that decree, 
and not bya separate suit. No doubt it has 
been held in Madan Mohan Mondul v. 
Batkunta Nath Mondul (5) and T.O Mukerji 
v. Afzal. Beg (6) that even if a decree for 


4 


(4) 34 Ind. Cas. 37; 20 C. W. N. 957; (1916) 1 M. W. 
N, 433; 3 L. W. 628; 31 M, Li J. 862; 14 A. L, J. 1236 
(P. C.). 

(15) 10 CO. W. N. 839 

(6) 27 Ind. Car. 694; 37 A. 166; 13 A. L.J. 98, 
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partition was not executed and was allowed 
to be barred, a second suit for partition 
could. be brought so long as the relationship 
of tenants-in-common continued between the 
parties. It was also held in Jogendra Nath 
Rat v. Baldeo Das (7) that where, by mistake, 
the Court decreed the final partition of only 
a portion af the property belonging to the 
parties in common, though the suit was for 
partition of all the properties held in common, 
a subsequent suit for the portion left undivid- 
ed might be brought. I, however, respectfully 
dissent from those decisions and hold that 
the cause of action for partition is one and 
the same and onceit has merged into a 
preliminary decree and into a final decree 
which effected partition by metes and 
bounds and awarded possession of particular 
shares to the parties, the plaintiff cannot have 
a second suit for partition as if the tenanoy.- 
in-common gave rise every day (even after 
the final decree) to a new cause of action. If 
the decree of 1896 wasa final decree, I am 
clear that execution of that deoree is barred 
by the twelve years” period of limitation 
under section 48 of the Code of Civil Proce- 
dure. If, however, thereis a'new cause of 
action on the agreement of 1897, assuming 
it to be valid, it is clear on the facts that the 
possession of the defendant after 1899 
continued to be that of a tenant-in-common 
with the plaintiff. There was no assertion 
of adverse possession as against the 
plaintiff and, on the other hand, out of 
the common profits the defendant seems 
to have Spent moneys on a purpose common 
to the plaintiff and the defendant, namely, 
the maintenarce of a cow, calf and elephant 
dedicated to the idol in the famous 
Kamatchiamman temple af Tanjore in ac- 
cordance with the agreement of 1897, 

I shall now state briefly the true legal 
view which, I think, ought to be taken 
of this snit. I think that the decree of 
1886 was only a preliminary decree so 
far as the partition of the plaint proper. 
ties (except of course item No. 4) is con- 
cerned. I do not think that the execu- 
tion petitions of 1838 and 1903 already 
referred tocan change the character and 
construction of a decree. If sush & con- 
struction had been made by the Conrt 
in an order passed on a contested execu- 


(7) 35 0. 961; 12 C. W. N. 127; 60. L; J. 785, 
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tion proceeding that construction may, 
na doubt, be res judicata between the par- 
ties, But so far as the decree for parti- 
tion of immoveables is concerned, no such 
construction seems to have been placed by 
the Court in any order passed on any 
éxecution petition. [See also the judg- 


ments of Oldfield, J., and myself reported 


as Srinivasa Madali v. Ramasamy Mudali (8). | 
Sa long as a preliminary partition decree 
has not been completed by a final decree, 


the Court is bound, on the application of. 


any parties, to proceed with the suit to 
"pass a final decree and such an applica- 
tion is not an application in execution. 
See the same case of Srinivasa Mudali v. 
Ramasamy Mudah (8). I think this suit might 
be treated as such an application to pass a 
final decree and the decree passed in this 
suit appointing a Commissioner to divide 
the properties Nos. 1, 2,3, 6 to 9 and 
other appurtenant as orders passed in 
the suit of 1e95 (in furtherance of the 
preliminary decree), that is, to obtain the 


necessary report, etc., from the Commissioner 


in view to prepare the final decree to be 
passed in that suit. Viewed in this 
manner, the lower Courts decision is 
right. The appeal will, therefore, be dis- 
missed. The memorandum of objections 
was not pressed as regards item .No. 4. 
As regards item No. 5, the lower Court 
has given good grounds for its view that 
its partition has been already effected by 
metes and bounds between the parties and 
it is not necessary to pass a decree for 
its fresh division. The memorandum of 
objections is, therefore, also dismissed. 
Costs on both sides of this appeal to come 
out of the estate. 

Napier, J.—My learned brother has 
mentioned at sufficient length the material 
facts on which this appeal is founded and 
_I will not recapitulate them. 

A number of contentions were raised before 
us on behalf of the appellant, some of which I 
do not think it necessary to express any 
Opinion on. The point of res judicata was 
pressed by Mr. Ananthakrishna Aiyar, but 
I agree with my learned brother that 
the existence of the agreement relied on 
was not a point substantially in issue in 


(8) 30 Ind. Cas. 380; (1915) M. W. N, 726 atp. 
726; 2 L. W. C93; 18 M. L. T: 145. 
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facts the suit will not be 


aey 


the previous“ case. On the facts, I am 
satishñed that the razinama decree was 
executed by the plaintif and defendant ` 
taking joint possession of the house in 
question. This is, to my mind, established 
by Exhibit G series. It, therefore, be- 
comes immaterial whether the subsequent 
agreement relied on was void as not having 
been. sanctioned by the Court, or whether 
it is voidable only as contended by the 
learned Advocate-General; nor do I think 
it necessary to express any opinion on 
the very difficult question of the construc- 
tion of Order XXI, rule 2, Civil 
Procedure Code. I have little doubt 
that rules 1 and 2 were intended by the 
Legislature to apply to what are 
known as money-decrees. But on the 
language used, it seems difficult to hold 
that the word. “decree” in rale 2, clause 
(1), can apply only to money-decrees 
or can be read as meaning a ~ decree 
to the extent of any money payable under 
it.” In the view I take of the 
barred under 
section 48, Civil Procedure Code, by reason 
of ‘more than twelve years having elapsed 
since the date of the original decree, i. e. 
7th March 1895, as in my mind a fresh 
cause of action has arisen from the ouster 
in 1969. I cannot accept the contention 
that the cessation of occupation by the 
agent for the plaintiff and defendant in 
1899 and the subsequent failure to pay any 
portion of tbe proceeds of the rent of the 
house from that. date amounts to a clear 
and nnambiguous assertion of a right to 
sole ownership by the defendant, in view 
of the faot that there was an original and 
continuing liability of the plaintiff to pay 
his share of the expenses of upkeep of the 
animals for whose maintenance the rent was, 
in fact, applied, although the agreement 
under which it was done might have been void. 
I would, therefore, treat this suit as one for 
recovery of possession of the half share from 
which the plaintiff has been ousted, by a parti- 
tion by metes and bounds, treating all neces- 
sary amendments in the plaintas made. 
In this view I would dismiss the apreal 
with costs to come ont of the estate. 


With regard to the memorandum of ob- 
jections, I see no reason to think that the 
house was not properly diyided originally 
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and in that view the memorandum of ob- 
‘jections fails and should be dismissed with 
costs to come out of the estate. 


Appeal and Memo, of objections dismissed, 
V.R.P. 


MADRAS HIGH COURT. 
Seconp Civi Appear No. 1736 or 1914 
November 22, 1916. 

Present: —Mr. Justice Oldfield and 
Mr, Justice Phillips. 
MANJESHWARA KRISHNAYA~— 
Derenpant No, 3 — APPELLANT 

VETSUS 
VASUDEVA MALLYA AND OTHERS—- 
Praintir¥s Nos, 1 ro 5, Derenpant No. 1 AND 
HIS LEGAL REPRESENTATIVE— 


RESPONDENTS. 

Civil Procedure Code (dct V of 1998), s. 11—Res 
judicata as between co-defendants—-Finding on issue 
mot inactive controversy between defendants inter se, 
effect of —Vendor and purchaser—Mortgage by vendee, 
declaration of validity of, in action by vendor against 
vendee and his mortgagee-——Transfer pending suit— 
Lis pendens—Transfer of Property Act (IV of 1882), 
s. 52. 

M. sold certain properties to Ist defendant, who 
mortgaged them to plaintiff's father after purchase. 
I brought a suit against Ist defendant and 
plaintiff for a declaration that both the said salo and 
mortgage were colourable transactions. The Court 
held that they were both valid. During the pen- 
dency of that litigation Ist defendant sold the pro- 
perty to 2nd defendant, who, in turn, transferred it 
to 3rd defendant. In a suit by the plaintiff to 
enforce the mortgage security: 

Held, per Curiam, that the previous decree in 
favour of M., wherein the validity of the- mortgage 
was admitted by both Ist defendant and the plaint- 
ifs predecessor and which was not in active con- 
troversy between them, did not operate as rer judicuta 
in the present suit. [p. 827, col. 2; p. 829, col. 1.) 

Held, by Phillips, J. (whose opinion prevailed under 
section 98, Civil Procedure Code), Oldfield, J., dissenting, 
that under section 52 of the Transfer of Property 
Act, the transfer to 2nd defendant could not affect 
the plaintiff’s right to a valid mortgage over the 
property, a right which he obtained as the result of 
the suit during which the property was transferred. 
Lp. 880, col. 1. 

Per Oldfield, J—The wording of section 62 of the 
Transfer of Property Act no doubt is general and 
is not restricted explicitly to the protection of those 
parties only who have beenin active controversy 
with the transferor. But it cannot be read as a 
general prohibition against the subsequent agitation 
of,every question, which arose in the litigation, 
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between whomsoever it was decided. That reading 
would refuse full effect to the words “the rights of ahy 
other party,” for the right protected cannot be treated 
as existing, like an oblization running with the pro- 
perty, independently of the party in whose favour it 
was decreed. [p. 828, col. 1.] 

The doctrine of lis pendens operates only in favour 
of a plaintiff and cannot be invoked by a defend- 
ant, Fs: 828, col. 2, |} 

Per Phillips, J.—There is no authority for the pro- 
position that the scope of the doctrine of lis pendens 
must be limited to cases in which thé doctrine of 
res j ee would apply to the transferor. [p. 829, 
col, 2. 


Second appeal against the decree of the 
District Court of South Canara in Appeal 
Sait No. 45 of 19:3, preferred against 
that of the Subordinate <Judge, South 
Canara, in Original Suit No, 60 of 1911 
(Original Suit No. 63 of 19C6 on the file 
of the District Court of South Canara). 

Mr. R, Sttarama Rao, for the Appellant. 

Mr. V. V. Sreenivasa Atyangur, for the 
Respondent. 

This second appeal coming on for hear- 
ing on the 1L3th November 1916, and hav- 
ing stood over till this day for considera- 
tion, the Court delivered the following 


JUDGMENT. 


OLDMELD, J.- Plaintiffs sue to recover 
on a mortgage on the suit property, ad- 
mittedly executed by Ist defendant in favour 
of their predecessor-in-interest. Third de- 
fendant, the appellant, is a transferee of 
the property from 2nd defendant, who is 
a transferee from Ist defendant in virtue 
of transactions to be detailed later. Third 
defendant’s contention is that the mortgage 
is invalid, because it was entirely without 
consideration. The lower Appellate Court 
decided against this on the ground’ that 3rd 
defendant was concluded by the decision in 
Second Appeal No. 323 of 1902; it modified 
the decree of the Subordinate Judge only 
on another point, regarding which there is 
no dispute before us. 


For the understanding of the effect of the 
decree in Second Appeal No. 323 of 1902 
the necessary faets are that Ist defendant 
bought the property from one Manjunatha, 
leaving rupees one thousand and five hundred 
of the consideration outstanding, rupees 
one thousand on a promissory note and 
rupees five hundred, which had not been 
paid, when it should have been, at registra- 
tion, This rupees one thousand fiye hundred 
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and another sum of rupees five hundred, 
which does not affect the present argu- 
ment, were raised by Ist defendant by the 
suit hypothecation of the property to plaint- 
iffy’ predecessor; 2nd defendant, holding a 
decree against Manjunatha, attached the 
debt due to him by Ist defendant and, pro- 
ceeding against the latter, obtained a decree 
and bought in the property, thus becoming 
the mortgagee of plaintiffs’ predecessor. 
Manjunatha, apparently apprehensive of com- 
petition between his right to a charge for 
unpaid purchase money and the mortgage, 
brought Original Suit No. 114 of 1898 to 
have the mortgage and also the previous 
sale to Ist defendant declared invalid on the 
grounds that they were colourable and with- 
‘ont consideration. The High Court in 
Second Appeal No, 323 of 1902 held that 
the sale was valid and that the mortgage 
was valid subject to Manjonatha’s claim 
to his unpaid purehase money, the principal 
of which it found to be rupees: one thous- 
and, the amount above referred to as due 
on a promissory note, This judgment is the 


_ basis of the lower Appellate Court’s decision 


against 2nd defendant and 3rd defendant. 
The parties to it were Manjunatha as plaint- 
' iff and Ist defendant, his wife and plaintiffs’ 
predecessor as defendants. In the second 
appeal, the last mentioned was, appellant 
and the legal representatives of Manjunatha, 
Ist defendant and his wife were respondents, 
Throughout the proceedings plaintiffs’ pre- 
decessor and Ist defendant upheld the 
validity of the mortgage 

` Contrary to Ist defendant’s previous 
pleading his successors, 2nd and 8rd defen- 
dants, bave ‘contended in the present suit 
_ that the mortgage was without consideration 
and is not binding on them or the property 
in the latter’s hands. And accordingly the 


case bas been argued first on the ground’ 


that they are estopped by Ist defendant’s 
conduct in Sesond Appeal No. 328 of 1902, 
That can be dismissed shortly, because no 
such plea of estoppel was advanced, put 
in issue or considered in the lower Courts. 
Next it is said that the decree in the 
second appeal is res judicata between plaint- 
iffs and’ 8rd defendant; and to this two 
-answers have been given. It is argued 
firstly that, although the decree declared 
the validity of the mortgage, subject’ only 
to Manjunatba’s prior right to rupees one 


- thousand, the judgment, which modified the 


desision ia firat appeal by adding to it a 
reference to that right, statedly made that 
raference only as between Manjunatba and 
plaintiffs’ predecessor, thus leaving the ques- 
tion of the validity of the mortgaze and the 
amsunt recoverable on if open as between 
the latter and Ist defendant. This restric- 
tion of the effect of the decision regarding 
the rupees one thousand is intelligible, be- 
cause (as the records show) the original 
judgment had recognised Manjunatha’s 
object as not so much to have the mortgage 
set aside as to haveit rendered of no effect, 
so far as it affected his ‘property; it was 
not his interest whether Ist defendant owed 
any money or not to 3rd defendant;” and 
the main ground of second appeal agaiast 
the decisions declaring the mortgage invalid 
was that Manjunatha had no right to ask 
for that relief. But, whatever the reason 
for it, the making of the restriction in the 
judgment cannot assist 3rd defendant, be- 
caase it was not mentioned in the decree, 
to which Ist defendant submitted and which 
must be looked to, rather than the jadg- 
ment, as determining the parties’ rights. The 
second argument relied on, however, affords 
a clear reason for holding that the decree 
in Second Appeal No. 323 of 1902-is not 
res judicata. Flaintiffs’ predecessor and Ist 
defendant were co-defendants and were so 
far from baing in active contest that their 
pleas as to the validity of the mortgage 
and Manjunatha’s right to dispute it were 
sabstantially the same; and in these circum. 
stances there is no 7es judicata between them. 
Ramchandra Narayan v. Narayan Mahadev 
(1), Fenkayya v. Narasamma (2). 


It is, therefore, necessary to consider the 
third ground of dezision proposed by plain- 
tiffs, that adopted by the lower Appellate 
Court and based on the principal of ls 
pendens. The difficulty in the way of its 
application is not due to any doubt as to 
the contentious character of Second Appeal 
No. 823 of 1902 or the fact that the transfer 
to 2nd defendant was made during the 
litigation. It is that the prinsiple, as con- 
tended for, involves that the desision relied 
on shall be binding on the transferee, not 


(1) 11 B. 216; 11 Ind, Jur. 801; 6 Ind. Dee. (N. s.) 
2. 
(2) 1} M. 204; 4 Ind. Dee, (x. 8.) 142, 
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only as it would have been on the transferor, 
but also to the extent to which there was 
an adjudication on the rights of any other 
party, whether that adjudication affected 
those of the transferor or nol; in short that 
in the present case, although there was no 
binding decision between Ist defendant ard 
plaintiffs predecessor as to the invalidity of 
the mortgage, 3rd defendant is to be affected 
by one between Manjunatha and each of them 
separately. 

To test this contention with reference 
to section 52 of the Transfer of Property 
Act the wording no doubt is general and 
ig not restricted explicitly to the protection 
of those parties only, who have been in 
active controversy with the transferor. 
But it cannot, in my opinion, be read, 
as plaintiffs claim, as a general prohibition 


against the subsequent agitation of 
every question, which arose in the 
litigation, between whomsoever it was 


desided. That reading would refuse full 
effect to the words “the rights of any other 
party”. For it would involve the fallacy of 
treating the right protected as existing, like 
an obligation ranning with the property, inde- 
pendently of the party in whose favour it 
was decreed; and, so much conceded, it would, 
as is pointed cutin the first case to be 
referred tc, be hard to permit other parties 
to the litigation to profit by its recognition, 
though (as in the present case) they had 
obtained no binding adjudication regarding 
it, and ab the same time to refuse permission 
to strangers to do so. 


Authority supports this view; and, though 
it is mostly English, it does not appear in- 
applicable in this country owing to the 
English procedure of registration of lis pendens 
or on other grourds. Bellamy v. Sabine (3) 
contains a gensral statement of the doctri: e, 
which has often been approved by Indian 
Courts. It is also directly in point, because 
it dealt with the competition between one of 
two co-defendants and the other’s transferee, 
the former claiming unpaid purchase money 
and the latter under a mortgage made dur- 
ing the litigation The decision was in 

. fayour of the transferee, the matter being 
pat most clearly in the jndgment-of Turner, 


(3) (1857) 1 De. Œ. & J. 566; 26 L. J. Ch. 797; 8 Jur, 
(x. s.) 943; 6 W. R. 1; 44 E. R. 842; 118 R. R. 228, 


L. J., “Laying out of consideration tke 
oases (which are rare), in which decrees c&n 
bu made between co-defendants,” (and also 
presumably those in which there is an 
adjudication between them afteractive contest ) 
“apon what ground is the case of a co-de- 
fendant to stand in a different position 
from that of sa stranger? and, if the 
doctrine of lis pendens is to be carried so 
far as to affect a purchaser with notice in 
favour of a stranger, I hardly know what 
title would ba safe, independently of the late 
Acts requiring registration.” In the next 
case, Tyler v. Thomas (4), the doctrine was 
applied; bat the decisive factor in favour of 
its application was that, thongh there 
was no adjudication between the co-defend- 
ants concerned, an issue was raised between’ 
them and reserved for subsequent trial, 
Bellamy v. Sabine (3) being distinguished _ 
on that ground In Bull v. Hutchens (5) 
it was held that “a las pendens is merely 
notice of some claim, made in respect of 
the property which is the subject of the 
suit, but that it does not, of itself, create 
an incaumbrance, apart from the equity on 
which the litigation is founded.” Only 
one Indian case need be mentioned. In 
Shivlal Bhagvan v. Shambhuprasad (6) a 
Full Bench decision, the Court, though it 
based its wonclusion on another ground, 
referred to Bellamy v. Sabine (3), apparent- 
ly with approval, as deciding that the 
doctrine of iis pendens operated only in 
favour pf a plaintiff and could not be invoked 
by defendants. - 

Plaintiff’s construction of the section fail- 
ing on its merits and with reference to 
authority, I would allow the second appeal, 
set aside the lower Appellate Court’s decision 
and remand the case for disposal on the 
otber points raised in the appeal memorandum. 


‘before it. 


Paiturs, J.—The properties mortgaged 
to the father of plaintiffs Nos. land 2 by 
lat defendant had been sold to lst defendant 
by one Manjunatha Bhandari, who brought 
a guitin 1898 (Original Suit No. 114 of 
1898, Sub Court, Mangalore) for a deoclara- 


(4) (1858) 25 Beav. 47; 53 H. R. 568; 119 R. R. 325, 

(5) (1863) 32 Beav. 615; 8 L. T. 716; 9 Jur. (N. 8:) 
954; 11 W. R. 866; 55 E. R., 242; 2 N. BR. 806; 138 R, 
R. 885. 

(6) 29 B, 435; 7 Bom. L. R. 586, | 
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tion that the sale-deed to lst defendant and 
the hypothecation-deed executed by him to 
the father of plaintiffs Nos. 1 and 2 (8rd 
defendant in that suit) were invalid. In 
Second Appeal No. 323 of 1992 it was held 
“that the sale-deed and. mortgage were both 
valid. During the pendency of the litigation 
2nd defendant purchased the property from 
lst defendant and 3rd defendant is 2nd 
defendant’s transferee, and ib has been held 
by the lower Appellate Court that th: 
doctrine of lis pendens is applicable and that, 
therefore, 3rd defendant cannot now question 
the validity of the mortgage to Ist and 2nd 
plaintiffs’ father. 


As between Manjunatha Bhandari and 
plaintiffs the validity of the mortgage is 
undoubtedly res judica‘a, and also as between 
Manjunatha Bhandari and Ist defendant. 
But it is contended now that as Ist defend- 
ant and plaintiffs’ father were co-defendants 
in the suit of -1898 the validity of the 
mortgage is not res judicata as between them, 
for no question of res judicata can arise be- 
tween co-defendants when there was no 
matter actively in contest between them, 
the deoision of which was necessary for the 
determination of the suit. This would 
appear to be the case, and I am not prepared 
to say thatthe prior decision in Second 
Appeal No. 323 of 1902 would operate as 
res judicata between” lst defendant and 
plaintiffs, although the former might be 
estopped from questioning the validity of a 
mortgage, the validity of which he had 
himself set up in that litigation. It is 
then contended for respondents that even 
though the doctrine of res- judicata ` may not 
apply to 38rd defendant, he is precluded 
from disputing the validity of the mortgage 
by reason of section 52 of the Transfer of 
Property Act, under which during the 
active p.osecution of a contentious suit the 
property’ concerned cannot be transferred 
by any party to the suit so as to affect 
the rights of any other party thereto under 
any decree made therein. 


This contention, if upheld, would in this 
case possibly have the -effect of disabling a 
purchaser eren more effectively than his 
transferor to whom the doctrine of res judicata 
would apply,- but cannot be rejected on this 
ground alone. Section 52 of the Transfer of 
Property Act embodies the English doctrine of 


. relied upon for the answer. 


lis pendens aa applicable in Courts in India, 
and the prinsiple on which that doctrine rests 
is that no alienation by either party to a pend- 
ing litigation is to be allowed to prejudice 
the interests of the parties theretc. In the 
words of the Lord Chancellor in Bellamy v. 
Sabine (3), “The law does not allow litigant 
parties to give to others, pending the litiga- 


‘tion, rights to the property in dispute, so 


as to prejudice the opposite party.” We 
have not been referred to any cases in 
which the question now in issue has been 
specifically decided, and consequently, 1 think 
that the provisions of section 52 must be 
The decree in 
Second Appeal No. 823 of 1902 held that 
the mortgage to plaintiffs’ father was valid, 
subject to a olaim for unpaid purehase 
money, and thatdecree was binding on Ist 
defendant who was a party to it. No doubt 
it is remarked in the judgment that the 
decree of the lower Courts will be modified 
as between tke plaintiff and 3rd defendant 
(plaintiffs’ father), but that remark appears 
to be due to the fact that 3rd defendant 
alone appealed to this Court, and lsk de- 
fendant was er parte and itis clear from the 
decree itself that the mortgage was held to be 
valid and not merely as between plaintiff and 
8rd defendant. The effect of the decree, 
therefore,, was to establish the right of 
plaintiffs’ fathertoa valid mortgage was on 
the suit property, and under section 52 no 
transfer effected during the suit can 
affect that right. First defendantas a party 
is bound by that decree and does not now 
seek to impeach its validity. To allow 3rd 
defendant in this suit to contend and possibly 
to prove that that right does not exist 
would certainly affect plaintiffs’ right, 
established by the decree, and although 
the declaration as ta the right might 


not be conelusive as between lst defend- 


ant and plaintiffs as res judicata, yet 
it isa declaration binding on lst defendant 
until he seeks to impeach it. He does not 
impeachit now,and eonsequently its impeach- 
ment by his alienee does seriously affect 


‘plaintiffs’ rights and, therefore, in my opinion 


cannot be allowed. I can find no authority 
for the proposition that the scope of the 
doctrine of lis pendens must be limited to 
cases in which the doctrine of res judicata 
would apply to the transferor, and if the 
Legislature had meant to enunciate that 
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proposition, it could have done so in terms 
instead of enacting section 52 in its present 
form. According to the language of section 
52, the transfer to 2nd deferdant cannot 
affect plaintiffs’ right to a valid mortgage 
over the property, a right which he obtained 
as the result of the suit during which the 
property was transferred. The transfer to 
2nd defendant must, therefore, be deemed to 
have been made subject to that right and 3rd 
defendant cannot now impeach the validity 
of the mortgage. ; 

In this view it is unnecessary to discuss 
the question of estoppel. The question was 
not raised in the lower Courts and cannot 
be raised for the first time in second appeal, 
although it is quite possible that, if lst de- 
fendant had in this suit impeached the 
validity of plaintiffs mortgage, the plea of 
estoppel would have been raised and proved 
successfully. 

By tax Covat.—The appeal is dismissed 


with costs. No 
i Appeal dismissed. 


Y.R P. 


MADRAS HIGH COURT, 
Seconp CivIL APPEAL NO. 695 or 1913. 
February 16, 1917. 
Present:—dustice Sir William Ayling, KT., 
and Mr. Justice Napier. 
NATHAMUNI MUDALI AND OTHERS— 
Durenpants Nos. 2 10 6—APPELLANTS 
VETSUS 


PARTHASARADI MUDALI AND OTHERS 
PLAINTIFF AND DEFENDANTS Nos, l AND 
7 qo 12— RESPONDENTS. | 

Hindu Law—Sudras—Illegitimate son, rights of— 
Share, claim for, after partition between father and 
legitimate sons, maintainability of. 

An illegitimate son of a Sudra car, under Hindu 
Law, take a shure equal to that of a legitimate son 
at his father’s choice, and, after his father’s death, 
can demand of the legitimate sons a share equal to 
half that of a legitimate son. [p. 831, col. 2] 

Where, however, a partition has already been. 
effected between the father and his legitimate sons, 
in which nothing is reserved for the illegitimate 
gon, the latter cannot claim his share. [p. 882, col. 1.] 

‘Ram Saran Garain v. Tek Chand Garain, 28 C. 194, 
PUN este gon does not take a share in his 
father’s estate at birth. [p. 832,col. 2.) 

Second appeal against the decree of the 


District Court, Chingleput, in Appeal Suit 
No. 45 of 1912, preferred against that of 
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the District Munsif, Poonamallee, in Original 


Suit No. 247 of 1911. . 
FACTS of the case appear from the 
judgment. 


Mr. T. V., Muthukrishna Atyar (with him 
Mr. A. Sivarama Menon), for the Appel, 
lant.—(1) The general rule of Hindu Law 
is that an illegitimate son can get a 
share in the family property at his father’s 
choice, Itis nowhere laid down that he can 
bring a suit to compel a partition to get a share. 
Mayne says that the right is a strange 
right and has not been raised anywhere 
hitherto. Jogendro Bhupati: Hurrochundra 
Mahapatra v. Nityanand Man Sing (1) and 
Soundarajaam v. Arunachalam Ohetty (2), 
Raruppanan Chetti v. Bulokam Chetti (3). 

(2) Again in this case there was a pre- 
vious suit for partition in which the present 
plaintiff was allotted no share, and when 
the family became divided there was noth- 
ing on which his right could operate. This 
point was laid down in a series of cases. 
Krishnayyan v. Muttusami (4), Ranoji v, 
Kandojt (5), Parvathi v. Thirumatat (6), Sadu 
v. Batza (7), Jogendro Bhupati Hurrochundra 
Mahapatra v. Nityanand Man Sing(1), Karuppa 
Goundan v, Kumuarasami Goundan(8) and Vis- 
vanathaswamy Naicker v. Kamu Ammal (9). 

There are also recent cases of {Mandaram 
Nammaiya Chetty v, Mandaram Thiruven- 
gadathan Chetty (10) and Meenakshi v. 
Muniandi Panikkan (11). 

(3) The text of Mitakshara is clear and 
explicit that an illegitimate son takes a share 
only at his father’s choice, and there is no 
ground for extending therule beyond it. That 
is the law laid down for very many years and 
if his right to partition is now recognized, it 
will be ignoring it altogether and the doctrine 

(1) 18 C. 151; 17 I. A. 128; 5 Ser. P. C. J. 596; 9 
Ind, Deo. (x. s.) 101 (P. C.). 

(2) 88 Ind. Cas. 558; 2 L. W. 1247 and 1266; 29 M. 
L. 3.798 and 816; 18 M. L. T. 552 and 568; (1916) M, 
W., N. 31; 39 M. 136 and 159. 

(3) 23 M. 16; 8 Ind. Dec. (x. s ) 405. 

o 7 M. 407; 8 Ind. Jur. 427; 2 Ind. Dec, (N. s.) 
867. 

(5) 8 M. 557; 3 Ind, Deo. (x. s.) 382. 

(6) 10 M. 334; 3 Ind Dec. (N. s.) 986. 

(7) 4 B. 37; 2 Ind. Deo. (N, 3.) 585. 

S 25 M. 429, 

(9) 21 Ind. Cas. 724; 24 M. L. J, 271 at p. 282. 

(10) 15 Ind. Cas. 601; 13 M. L. T. 88; 24 M. L. J. 
223, 

(11) 25 Ind, Cas. 957; 88 M. 1144, 1L. W. 704 
(1914) M. W. N. 672; 16 M. L, T. 270; 27 M. L, J. 353. 
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of stare decisis should be applied to such 
cases. 

Mr. V. 5. Govindachariar, (with him 
Messrs, V; S. Kallabhiram Atyangar and T. 
M. Vedantachariar), for the Respondents.— (1) 
in the former suit the father’s written 
statement was to the effect thatthe illegitimate 
son must be given a share; that amounts to 
a choice by the father. 


[Naerer, J.—But there the allegation was 
that all of them were legitimate and there 
could be no question of choice in that 
case; besides the father had in that case 
no right to raise that question. | 


4 


The statement expresses a desire that 
he should get a share and the text of Mitak- 
shara should be understood in that light. 
An illegitimate son has got a right to a 
share by birth but what that share is, is left 
to his father’s choice. Jogendro Bhupati Hurro- 
ao~ Mahapatra y. Nityanand Man Sing 

1). 


Mr. T, V. Muthukrisina Aiyar, in reply.— 
The general principle of Hindu Law ia 
that none’ but the members of a co-par- 
cenary are entitled toa share on partition. 
The illegitimate son is recognized nowhere 
as a co-parcener, and his right is an ex- 
ceptional right under the Hindu Law. The 
ordinary rules of inheritance and co-parcenary 
do not apply to him, 


JUDGMENT. 


Napyer, J.—This is an appeal from a deci- 
sion of the District Judge of Chingleput on 
appeal from the decision of the District Munsif 
of Poonamallee, in a suit brought by an 
illegitimate son against the legitimate sons 
of his father, making the father also a de- 
fendant, claiming a share of the family 
property on partition. The Jower Appellate 
Court has given him a decree on the footing 
that the father tacitly consented to his having 
a share and that, therefore, he is entitled toa 
half share with his legitimate brothers. The 
legitimate sons appeal to this Court relying 
on the fact, which has not been disputed 
before us, that a prior suit had been instituted 
by one of the legitimate sons to which 
the present claimant was not made a party, 
and in which the plaintiff sought for parti- 
tion against his father, that in that suit 
the father pleaded that he had other legi- 
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timate sons of whom the present plaintiff 
was one, and that, therefore, they were 
necessary parties to the suit. It appears 
that that suit was compromised and parti- 
tion made, in which the claimant was given 
no share. 

Mr. Muthukrishnier on their behalf now 
contends that whatever are the rights of an 
illegitimate son against his father ard 
whatever they are against his father’s 
legitimate sons after his father’s death, 
once there has been a partition there 
remained no right to him to olaim a share 
against the sons. We have been taken 
through a long series of authorities begin- 
ning with Krishnayyan vw. Muttusami (4), 
which have decided the true position of the 
illegitimate son of a sudra by a permanently 
kept concubine under Hindu (Law. The 
broad result of these cases is that an illegiti- 
mate son can, under the text in the Mitak.- 
shara, takea share equal to that of a 
legitimate son at his father’s choice, and 
after his father’s death can demand of 
the legitimate sons a share equal to half 
that of a legitimate son, This power of 
the father and right of the jllegitimate 
son is treated by. the eminent Judges who 
have considered these cases as being an excep- 
tion to the strict rule of Hinda Law, under 
which no person other than a co-parcener 
is entitled to a share. Jt is explained in 
some of the cases as being really only a 
sort of capitalised maintenance and that 
this is the true view of it, whether the 
share is given by the father at his ch;:ice 
or whether under the latter text, it is 
claimed against the legitimate sons after 
the father’s death. We do not think it 
necessary to discuss the principle behind 
this right. It is sufficient for us that it 
is definitely and clearly laid down in the 
Mitakshara and has beeen fully recognized 
by eminent Judges like the late Mr. Justice 
Muthuswami Aiyar. We take it, therefore, 
that where a father and his sons are in 
possession of a family property and there 
are no other co-parceners of the same 
degree with the father, then, as to that 
joint family property, the right to a full 
share or possibly less can be given by 
the father. And it seems to us to follow 
from this that where the father and his 
sons have separated, there is no longer 
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the material on which this claim can 
operate, and that, therefore, the sons’ share 
of the property after partition cannot be 
made liable to this claim. For this latter 
proposition, there is direct authority of 
the High Court of Calcutta ina case re- 
ported as Ram Saran Garain v. Tek 
Chand Garain (12) and we can only say 
that judging the matter in the light of 
what we regard as the true inferences to 
be drawn from the decisions of this 
Caurt, we entirely agree with the 
view taken by the High Court, Calcutta. 


For the respondent, three points have. 


been taken. Hirst of al), it has been 
urged that the written statement of 
the father in the previous suit amounts 
to a choice within the meaning of the 
text in the Mitakshara. We have allowed 
this statement to be filed in this Court 
and - marked as Hxhibit B and have 
examined if carefully. It is in fact an 
allegation that the sons are legitimate 
and that they are, therefore, necessary 
' parties to the suit; and does not purport 
to make any choice, because the conditions. 
for a choice were not before the father; 
secondly, it could not operate as a choice 
because the father had no right to raise 
any question in that suit other than the 
question whether there were other persons 
entitled to be made parties. That 
suit, as we have pointed out, ended ina 
compromise in which the illegitimate sons 
were ignored. We cannot, therefore, treat 
anything in the written statement in that 
suit as indicating a choise by the father. 
The next point taken is that the language 
of the text of the Mitakshara must be 
read as meaning that wherever the father 
wishes that his sons, whether legitimate 
or illegitimate, should be given a share, 
they shall be entitled to that share. 
Bearing in mind that this right to a 
share is admittedly an exception to the 
principles cf Hindu Law, we do not feel 
at liberty to do anything more than con- 
strue this text strictly and we have the 
authority of Judges of this Court for 
saying that that is the proper manner 
in which to approach the text. We must, 
therefore, confine it to the exact conditions 
which „are stated in the text itself, and, 


(12) 280. 194, 
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in that view, it is impossible to say thet 
a consent of the father given in ciroum- 
stances where the choice does not arise 
and where he has no power to dissent can 
come within the language of the text. The 
last point taken is that an illegitimate son 
bas a right under Hindu Law toa share, 
which right arises to him atbirth, and that the 
father’s choice is only limited to this, namely, 
that the father can say whether he shall 
tuke a whole share or something Jess. It 
is conceded by the respondent that this 
view has never even been considered’ as 
possible by any of the Benches of this Court 
that have had this matter under careful 
scrutiny since the time of Krishnayyan v. 


` Muttusami (4). The sole basis for this 
argument is the decision of the 
Privy Council in the case reported 


as Jogindro Bhupati Hurrochundra Mahapatra 
v. Nityanand Man Sing (1), in which 
the Privy Council held that where the 
property was in the hands of a legitimate 
and an illegitimate son and the legitimate 
son died the illegitimate son conld take 
the legitimate son’s share by survivorship, 
the estate being impartible. This decision 
has been considered in two cases, Karuppa 
Goundan v. Kumarasami Goundan (8) and 
Visvanathaswamy Naicker v. Ramu Ammal (9), 
and if cannot be denied that this Court 
has found some difficulty in ascertaining 
the principle on which that decision was 
founded. It must of course be loyally fol- 
lowed wherever that position has to be 
dealt with. But this Court has steadily 
refused to extend its application beyond 
that position or to deduce from it proposi- 
tions which are at variance with the deci- 
sions of this Court. We are asked to say 
that that decision can only be founded on 
the proposition that an illegitimate son takes 
his share at birth. Notonly do their Lord- 
ships not say that, but they definitely ne- 
gative that proposition, the language being 
“it cannot be said that at his birth he 
acquired any right to share in the estate 
in the same way as a legitimate son would 
do.” So that whatever be the principle 
which their Lordships apply for the pur- 
pose of their decision in that case, it was not 
the principle of the illegitimate son being a 
co-parcener at birth,- 

It follows, therefore, that so far from 
assisting the respondent in his argument, this 
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dictum is a direct authority against him. 
The respondent wished to invite our atten- 
tion to the text of the Mitakshara and found 
some arguments on the position in which 
this text is found. Both my learned brother 
and myself feel that we are not at liberty 
to re-open this question. It has, as I have 
said, been exhaustively considered by eminent 
Hindu Judges of this Court for 40 years 
and we do not feelin theslightest degree 
entitled and, I may say speaking for myself, 
competent to review their decisions. We 
must, therefore, accept the law as laid 
down in those cases and, as it necessarily 
follows from those decisions and from 
the view which we take, following the case 
of Ram Saran Garam v. Tek Chand Garam 
(12), that the claim must fail, this appeal 


will be allowed, and the decree of the Dis-. 


trict Judge will be reversed and that of 
the District Munsif restored with costs 
throughout. ` 


The memorandum of objections is dis- 
missed with costs.. 
AYLING, J.—T agree. 


\ 


Appeal allowed., 
V.R.P, 


CALCUTTA HIGH COURT. 
LETTERS Patent AppraL No, 86 or 1916. 
March 6, 1917. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft, 
BASIRUDDI CHOWDHURI— DEFENDANT 


-— Å PPBLLANT 
VETSUS 


AFSARANNESSA BIBI—PrhAINTIpr—- 


RESPONDENT, 

Landlord and tenant—Barga kabnliyat, construction 
of —Lenant, whether bound to pay stipulated sum as value 
of crops or their market.value—Hvidence Act (I of 
1872), 8. 92—Construction of document—Motive of 
parties, how farrelevant. ; 

A. Court cannot ignore the plain terms of a contract 
merely because they appear to be unreasonable. If 
the terms are clear and unambiguous, the Court 
is bound to give effect to them without stopping to 
consider how far they may be reasonable or otherwise. 
[p. 886, col. 1.] 

In construing a contract a Court is not permitted 
to speculate about the possible intention and , motive 
of the parties, it is concerned only with their intention 


as expressed by the wordsthey have deliberately used. 
[pr 836, col, 1] 
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Where a barga kabuliyat (which was headed “value 
of the crops mentioned in the barga kabuliyat is 
Rs. 25”) provided that a half share of the crops raised 
on the land shall be made over to the landlord and 
the tenant shall cultivate, sow and weed and do 
other things for cultivating and if he does not 
cultivate, the landlord’s share of the crops will be 
deterinined by reference to the crops raised on 
the neighbouring fields and if the tenant fails to 
deliver the said crops to the landlord, he shall pay 
Rs. 25 per annum to the landlord on account of, 
the value of the crops and if he does not do so 
the landlord shall be entitled to realise the same 
by instituting a suit in Court: 

Held, (1) that under the terms of the kabuliyat, 
the tenant, if he neglected to deliver to his land. 
lord crops according to the terms of the instrument, 
became liable to pay Rs. 25 per annum on 
account of the value thereof and not their markete 
value; [p. 835, col. 2.) 


(2) that under section 92 of the Evidence Act, 
no oral evidence was admissible to show that the 
clause about the payment of Rs; 25 was inserted 
solely for the purposes of registration of the 
document, as if was not so stated on the face of 
the instrument itself. [p. 835, col, 2.) 


Appeal.against the following judgment 
of Mr. Justice Newbould, dated the 27th 
March 1916, in Appeal -from Appellate 
Decree No. 3580 of 1913:— : 

“In this appeal the only question to be. 
decided is whether the defendant-appellant is 
liable to pay the plaintiff a cash rent of 
Rs, 25 yearly or to give her the value of half 
the crops grown on the land for the years for 
which rent is claimed. 


The defendant executed a barga kabulcyat in 
favour of the plaintiff, dated 28th Magh 
1298 (February 1892). This kabuliyat is 
headed “value of the crops mentioned in 
the ‘barga kabuliyat ia Rs. 25.” It contains 
the ordinary conditions of a barga kabuliyat 
that the executant will cultivate the landa 
and make over half the crops raised on the 
lands to his lessor. It also contains the 
following stipulation which has been trans- 
lated in the paper-book as follows: “If I 
neglest to deliver crops, eto., I shall pay you 
Rs. 25 per annum on account of the value of 
the crops; if I fail to deliver the same you 
will be sompetent to realise the same by in- 
stituting suié in Court, any objection to tha 
same taken by me shall not be entertained.” 
This is a free translation of this part of 
the hkabuliyat. The following is a mere 
literal translation, “IE I fail” (de, toe 
cultivate and give the crops) “I shall 
give (dib) you Rs. 25 a year on account 
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of the value of the crops; if I do not 
give (na dib) you will be competent to realise 
the same by, instituting a suit.” The same 
Bengali verb has been expressed by the 
translator by the English verb . ‘pay and 
deliver and it has , been argued that the 
words na dib ` mean “if I do not pay Rs. 25.” 
It ig contended on behalf of the respond- 


ent that there is a clear covenant in the, 


deed to pay Rs. 25 if the crops are not 
l deliyered and that the, lessor’s only remedy 
fora breach of the contract is to sue 
for this amount. The Munsif who tried 
the -suit accepted this plea and. relying 
on the decision’ of ‘the Court in the case 
of Afar y. Surju Kumar Ghose (1) granted 
the plaintiff a decree atthe rate of Rs. 25 
yearly; on an appeal by the. plaintiff 
the lower “Appellate Court held that the 
construction put on the terms of the kabu- 
liyat by the ‘Munsif was erroneous and 
allowed ` the appeal and remanded the case 
to the Munsif for a fresh decision after 
ascertainment of the quantity and price of 
the crop grown on the disputed land during 
the year in suit. x 

I agree with the learned Subordinate 
Judge in” thinking that the decision in the 
case Afar vy. Surja Kumar Ghose (3) is net 
applicable to the facts of the present case. 
There the amount of paddy to be paid 
was fixed. In the present case as the 
tenancy is barga the amount is variable. 
In that, case. it was not disputed that upon 
a true construction of, the case the plaintiffs 
were entitled, upon failure of the ‘defend- 
ants to deliver the paddy, to realise only 
the amount stated in the lease as its value. 
wW at was decided as a point of law in 
tha: case was that when the rights and 
liabilities, of the parties were explicitly set 
ont in the. lease, oral evidence was not ad- 
missible. to prove an agreement substantially 
varying the terms of theinstrument. Here 
the whole question is, how is the kabulzyat 
to be constrned. On such a question decided 
cases are of little assistance as the words 
of documents usually vary on material 
points, Inthe present case all the reported 
088569, to which my attention has been drawn 
can “have no application, as they all refer 
to. the payment of a fixed amount of rent 
jn kind and not to a barga tenancy in 


(1) 7 Ind, Cas, 842; 15 C. W. N, 249; 12 O. L, J. 649, 
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which the rent is a share of the actual erop. 
These cases are Sohobut Ali v. Abdool Ali (2), 
Ananda Chandra Roy v, Makram Ali (8), Sheik 
Isaf v. Gopal Chandra Dey (4), Afar v. Surja 
Kumar Ghose (1), already referred to, and 
Boneswar Mukherji y. Umesh Chandra (5). 

lt appears to me that on a proper 
construction of the kabuliyat the landlord 
has nob given up his right to sue for the 
value of half the crop in the case of non- 
delivery by the tenant. The description 
of the tabuliyat as a barga kabuliyat is 
inconsistent with a tenancy which gave 
the tenant the vption of paying a final 
money rent. The heading of the kabuliyat 
supports the view taken by the learned 
Subordinate Judge that “Rs. 25 must have 
teen mentioned for ths purposes of regis- 
tration.” Also if the kabuliyat is correctly 
translated, this sum appears to be payable 
on failure to cultivate the land as well 
asfor failure to deliver the crops and if 
seems to me more reasonable that this sum 
should have been paid to provide for the 
former defanlt than the latter. Also the. 
clause relating to the landlord’s.right to 
institute a suit can be read to mean that 
he can sue for the value of the crops as well 
as that he can sue for the fixed amount of 
compensation. On a proper construction of 
the lease there is nothing in it to deprive the 
landlord of the right, which the landlord 
of a barga, tenant ordinarily has, to sue 
for the value of the landlord’s share of the 
crop. 

I, therefore, dismiss this appeal with 
costa ” 


Babu Abinash Chandra Guha, for the Ap- 
pellant.—There is absolutely nothing in the 
kabuliyat to show that the sum of Rs. 25 
mentioned therein was inserted for the pur- 
poses of registration. And under section 92 
of the Indian Evidence Act oral evidence is 
not admissible to show that that sum was 
inserted in the kabuliyat for any such purpose. 
Cites Afar v. Burja Kumar Ghose (1). Distin- 
guishes Baneswar Mukherji’s case (5) on 
the grounds that in that. case there was no 
alternative covenant for the payment of 
a fixed sum in cash in lieù of the’ crops. and 


(2) 3 0. W. N. 161. 

(8) 8 Ind. Cas. 204; are L, J. 144. 
(4) 8 Ind: Cas. 896; 1 2 O.L. J. 693. 
(5) 73nd, Cas, 875; "84 0, 626. 
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that the effect of section 92 of the Indian 
Evidence Act is not considered there. 

Babu Prakas Chandra Mazoomdar for the 
Respondent.—The kabuliyat is a barga kabuli- 
yat and in tbe first portion of it there is a clear 
stipulation for the delivery of half share of all 
crops grown oh the land, the value.of which 
must necessarily vary from year to year. 
Having regard to this stipulation the last 
_ clause, which provides that in case the 
tenant fails to deliver this share or 
neglects to cultivate the land he shall 
pay Rs. 25 for the value thereof must be 
construed to mean that the landlord res- 
pondent has an option in the matter and 
he may either sue for the sum fixed or 
for the actual value of the crops in his 
share. Otherwise the two stipulations would 
be inconsistent and no prudent man can 
be expected to limit his right under the 
first stipulation in the way provided by 
the second. The amount of Rs. 25 should 
be taken as the estimated value of a year’s 
profit at the time when the document 
was executed and inserted for purposes of 
registration, as was held in the cases 
of Sohobut Ali v. Abdool Ali (2), Ananda 
Chandra Roy v. Makram Ali (3), Sheik Isaf 
v. Gopal Chandra Dey (4, Baneswar Mukherji 
v. Umesh Chandra (5). The insertion of 
the figure cannot limit the right of the 
landlord to that amount only, as was held 
in the aforesaid cases. 

This construction of the hkabuliyat does 
not depend upon extraneous oral evidence 
which may come within the provisions of 
section 92, Evidence Act. Hence the deci- 
sion of Newbould, J., is quite right. 


JUDGMENT —-This is an appeal: under 
clause 15 of the Letters Patent from a 
decision of Mr. Justice Newbould ‘in a 
suit for arrears of rent. The terms of the 
contract of tenancy are embodied in a 
document dated the lOth February 1892, 
and called a barga kabuliyat; the value of 
the crops mentioned therein is stated to 
be Rs. 25 at the commencement of the 
instrument. The tenant undertook to culti- 
vate the land and raise crops thereon, and 
covenanted as follows: “The crops that 
will be raised at any time on the said 
land shall be taken to your house, and 
after making over to you to your entire 
satisfaction half share thereof, as pro- 
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prietor’s share, I shall take the remaining 
half share. I shall cultivate, sow and weed 
and do other things. IfI do not cultivate, 
the amount of crops in your share will 
be determined by a reference to the crops 
raised on neighbouring fields. I shall deliver 
to you the crops. If I neglect to deliver 
the said crops, I shall pay you Rs, 25 
per annum on account of the value of 
the crops. If I fail to deliver the same 
you will be competent to realise the same 
by instituting suit in Court; any objection 
to the same taken by me shall not be 
entertained.” The landlord has instituted 
this suit for recovery of the value of the 
crops for the Bengali year 1318, and seeks 
a decree according to the market price. 
The Court of First Instance held that the 
landlord was entitled to a decree at the 
rate of Rs. 25 per year as the value 
of the crops according to the terms of 
the contrast. The Subordinate Judge took 
a contrary view, held that the plaintiff 
was entitled to the value of the crops accord- 
ing to the market rate, and remanded the 
case for a fresh investigation. On appeal 
to this Court the decree of the Subordinate 
Judge has been affirmed by ‘Mr. Justice 
Newbould. 

We are of opinion that upon a plain 
reading of the terms of the contract the 
tenant, if he neglects to deliver to his 
landlord, crops according to the terms of the 
instrument, becomes bound to pay Rs. 25 per 
annum on account of the value thereof, 
But on behalf of the plaintiff the argument 
has been advanced that this clause was 
inserted solely for purposes of registra- 
tion of the document. This is, however, 
not so stated on the face of the instrument 
itself, and ithas been pointed out repeatedly 
[Afar v. Surja Kumar Ghose (1), Nil- 
madhab Mahapatra v. Keshab Lal Maha- 
patra (6) decided by Sanderson, O. J. 
and Mookerjee, J., on the 4th May 1916], 
that oral evidence is not admissible under 
section 92 of the Indian Evidence Act to 
vary the terms of the contract contained in 
the document. The landlord has preased upon 
the Court the consideration that if the con- 
struction put by the tenant be accepted the 
contrast becomes obviously unreasonable. 
He argues that the value of the orops 


(6) 40 Ind. Cas. 819 26 O. L. J. 94. . 
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will vary from year to year according to 
their quality and quantity and that it is 
inconceivable that a reasonably.prudent man 
would have accepted a contract of this 
character which entitles the landlord toa 
fixedsum of Rs. 25 only regardless of the 
quantity and quality of the crops actually 
raised in a particular year. It is well 
settled, however, that we cannot ignore the 
plain terms of the contract becanse they 
appear to us to be unreasonable; as Cockburn, 
C.- J., observed in Stadhard v. Lee (7), 
if the terms are clear and unambiguous, 
the Court is bound to give effect to them 
without stopping to consider how far they 
may be reasonable or not. In the présent 
case, however, there may have been good 
reasons why the parties should have entered 
into a contract of this nature; they may 
well have been anxious to avoid elaborate 
and expensive investigations as to the 
quality and quantity of crops raised in a 
particular year ard the market-value thereof. 
But weare really not permitted to speculate 
about the possible intention and motive of 
the parties, we are concerned only with 
their intention as expressed by the words 
they have deliberately used, and it would 
be most dangerous to conjecture or guess 
at what might have been the intention of 
„a man of average prudence, There can, in 
our opinion, be no doubt as to the mean- 
ing ‘of this contract; when that has been 
ascertained, the landlord and the tenants 
are equally bound thereby. 

The result is that this appeal is allowed, 
the order of the Subordinate Judge set 
aside and the decree of the Court of 
First Instance restored with costs in all the 
, Courts. 


Appeal allowed. 
(7) (1863) 3 B. & S. 364; 32 L. J. Q. B. 75; 7L. 7. 
850; 9 Jur. (N. 8.) 908; 122 E. R. 138; 11 W. R. 361; 
129 R. R. 357, 
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CALCUTTA HIGH COURT. 5 
APPEAL FROM APPELLATE Decree No. 2015 
or 1914, 

February 13, 1917. 
Present: — Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
KALI KANTA DAS AND OTHERS— 
PLAINTIFFS — APPELLANTS 


VETSUS 
MOHESH CHANDRA KANTA AND OTHERS 
— DE FENDANTS—— RESPONDENTS. J 


Landlord and tenant-—Construction of document- 
Kabuliyat-—-Agreement to deliver half produce or 
pay fixed sum -Landlords right to insist upon half 
produce. 

A barga kabuliyat executed by the tonant-defend- 
ant provided that the tenant shall deliver every 
year at the house of the plaintiff at the proper time 
a moiety share, after measurement, of whatever 
crops are grown on the land and if the tenant does 
not deliver the same, then the landlord will be com- 
petent to realise a sum of Rs. 40 on account of value 
thereof by filing a law suit; and itfurther provided that 
if through default of the tenant in properly carrying 
on the cultivation, good crops are not grown, then 
the tenant shall deliver without objection such 
quantity of crops as would be in proportion fo the 
output of the neighbouring lands: 

Held, that the landlord was entitled to recover the 
value of half the crops raised on the land and was 
not bound to accept the sum of Rs. 40 as its equi- 
valent. [p. 887, col. 2. ] 

Appeal against the decree of the Sub- 
ordinate Judge, Faridpur, dated the 7th 
April 1194, modifying that of the Munsif, 
Madaripur, dated the 27th September 
1913. 


FACTS of the case appear from the judg- 
ment, 

Babu Dwarkanath Ohuckerberty (with him 
Babus Rajendra Ohandra Guha and Trowlokhya 
Nath Ghose), for the Appellants, contended 
that upon a proper construction of the 
kabuliyat the plaintiff was entitled to the 
present market price of the crops. The 
kabuliyat being a barga kabulzyat, it should ba 
held that the parties intended that the 
plaintiff should get half of the produce or its 
market- value. 

Babu Hemendra. Kumar Das, for the Res- 
pondents.——The plaintiff could not go behind 
the clear terms of the contract. The Court 
could not proceed upon speculation. The fact 
that the kubulcyat was a barga kabuliyat did 
not make any difference at all. There was 
nothing to prevent the parties from agreeing 
that a fixed sum should be recovered by the 
plaintiff in case of failure of the defendants 
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to deliver the crops. See Afar v. Surja 
Kumar Ghose (|), Atul Ohundra Dutt v. Eson 
Ali (2), Sasi Bhusan Dey v. Umakanto Dey (3) 
and Nilmadhab Mahapatra y. Keshab Lal Maha- 
patra (4) decided by Sir Lancelot Sanderson, 
C. J., and Mookerjee, J., on 4th May 1916. 
Babu Dwarkanath Chukerberty, in reply.— 
None of the reported cases isa case of a 
barga kabuliyat and in all of them the 
rent was a fixed quantity of paddy. This 
being a bargu case the amount is variable. 
JUDGMENT.—The question raised in 
this appeal is whether the plaintiff is 
entitled to recover the value of half the 
crops of the land in suit or only a money 
rent of Rs. 40 yearly from the defendant 
under a barga kabuliyat. The kabuliyat provides 
that the defendant shall, carrying on cul- 
tivation, deliver evey year “at the house 
of the plaintiff at the proper time a moiety 
share after measurement of whatever crops 
are grown” on the land; and that ifthe 
defendant does not deliver the same, then 
the plaintiff will be “competent to realise 
a sum cf Rs. 40 on account of value 
thereof by filing law suits.” It further 
provides: “If through default of carrying 
on the tillage and cultivation ourselves or 
of maintenance and preservation thereof 
good crops are not grown, weshall deliver 
without objection such quantity of crops 
as would be in proportion to the output 
of the neighbouring lands. And if you 
so desire you shall be competent to wrest 
away the entire or portions of the land 
(from us) and let out the same to others.” 
We think that the contract was to pay 
half the -crops grown on the land, and not 
a sum of Rs. 40 a year. We have been 
referred to a number of oases, but none 
of them had to deal with a barga ccn- 
tract. In the cases cited before us, the 
quantity of paddy was fixed and a certain 
sum was agreed upon to be paid on default 
of payment of the produce rent, and it 
was held insome of the cases that upon the 
failure of the defendant to deliver the 
paddy, the landlord was entitled to realise 
only the amount stated in the lease as its 


(1) 7 Ind. Cas, 842; 12 © L. J. 649; 15 O.W. N. 249. 
(2) 18 Ind, Vas, 423. 


(3) 26 Ind. Cas. 171; 200. L.J. 1538; 19 0. W.N. 


1148, 
(4) 40 Ind, Cas. 819; 26 O, L. J. 94. 
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price. Here the land was cultivated under 
a barga contract and the quantity of crops 
deliverable would vary in different years 
according to the crops raised. Morever, the 
kabuliyat provides for payment of “such 
quantity of erops as would be in proportion 
to the output of the neighbouring lands,” 
if good crops are not grown owing to the 
failure of the defendant in properly oarry- 
ing on the cultivation. We may point ont 
that the defendant, while denying the 
kabuliyat, pleaded that, in respect of lands 
cultivated under the barga system in the 
neighbourhood, the practice was to pay 
only a third share of jute and other fibre 
crops and a moiety share of other orops 
only. That shows how the barga system 
was understood by the defendants them- 
selves, 

There is no doubt that there was a 
stipulation that the plaintiff would be 
competent to realise Rs. 40 in cease of 
non-payment of half the crops. But the 
subsequent clause provides for the pay- 
ment of paddy in proportion to the produce 
of neighbouring lands if good crops are 
not grown owing to the failure of the 
defendants in properly carrying on the 
cultivation, and the construction that the 
parties intended the payment of a fixed 
sum of money is not consistent with the 
above clause or the other provisions of 
the document mentioned above. The ques- 
tion is one of construction of the dogu- 
ment; and haying regard to the nature 
of the barga contract and all the terms 
of the ‘document, we are of opinion that 
the plaintiff-is entitled to recover the 
value of half the crops raised on the land. 
A similar view was taken in an unreported 
case, Basirudd: Ohowdhurt vw. Afsarannessa 
Bibi decided on 27th Marsh 1916 by 
one of the members of this Bench. 


The result is that the decree of the 
lower Appellate Court is set aside and the 
case sent back to that Court in order 
that the value of half the crops may be 
determined and a decree passed according- 
ly. Costs of this appeal will abide the 
result, 


Appeal allowed; Case remanded, 
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PATNA HIGH COURT. 
ÅPPEALS FRON Appe.LaTe Decrees Nos. 1362 
| anp 1363 or 1916. 
l April 30, 1917. 
Present — Wr, Justice Chapman and 
Mr; Justice Atkinson. 
... In No. 1362 of 1916 
‘MUHAMMAD EHIA— APPELLANT 
versus 
GANGA DAYAL OJHA. AND OTHERS— 
. RESPONDENTS. 
? In No. 1363 of 1916 
Lala VAKIL CHAND anp OTRERS— 
APPELLANTS 
Versus 


NEPAL OJHA AND OTHURS— RESPONDENTS, 

Evidence Act (I of 1872), s. 18—Judgment not inter 
parties recognizing right in dispute, admiastbility of. 

Judgments not between parties*to the suit pro- 
nounced by a Court of competent jurisdiction, 
containing a declaration that the rightin dispute 
has been asserted and recognized in a Court of Law, 
are admissible in evidence under the provisions of 
secticn 13 of the Evidence Act [p. 838, col. 2; p. 
889, col. 1.] 

Raja Ranjit Sinha Bahadur v. Basunta Kumar 
Ghose, 12 C. W. N. 739at p. 748;9C. L. J. 697, 
relied upon, 


Appeals from the decision of the District 
Judge, Shahabad. 

Messrs; Kulwant Sahat and Seveswardyal, 
for the Appellant. _ 

_ Messrs. Purnenda Nath Sinha and Ram 
Persad, for the Respondents. 
| JUDGMENT. 

Arginson, J... hese second appeals come 
before us from a decision of Mr. Rowland, 
sitting as District Judge of Sbahabad, 
reversing the decision of the Munsif of 
Buxar, granting a decree in favour of the 
plaintiffs in these two appeals. The second 
appeals are Nos. 1362 and 1363 of 1916. 

It appears that the villages of Kazipura 
and Dubouli adjoin. Dubouli and Narayan- 
pur originally constituted one mahal and 
Kazipura another; and the main question 
for decision in this litigation is, whatis the 
boundary existing between these two estates. 
A map has’ been produced and shown to 
us by the appellant. According to that 
map the appellant’s contention is, that the 
northern boundary, as indicated upon the 
map, is the true boundary of Mauza Kazi- 
pura. For the respondents it is alleged 
that the southern boundary demarcated is 
the true boundary of Kazipura ; ard that, 
therefore the lands in spit falling ontside 
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the southern boundary form part of the 
holdings belonging to the respondents; and 
that they do not form part of the hold- 
ings claimed by the appellants. The appel- 
lants seek to recover in the case of Second 
Appeal No. 1862 of 1916 the plot marked 
upon the map Nos. 361, which appears to 
be a continuation of plot No, 34, which 
admittedly falls within Mauza Kazipura, 
and in Second Appeal No. 1363 of 1916 
the plaintiff on behalf of himself and the 
other members of the joint family seeks 
to recover plots Nos, 357 to 360 and these 
plots apparently form the continuation of 
plots No. 3 which is admittedly within 
Mauza Kazipura. The plaintiffs say. that 
they have been dispossessed by the defend- 
ants wrongfully from these plots; that these 
plot in dispute form part of their original 
holdings in Mauza Kazipura, and that 
they are not within the boundary zor do they 
form part of the village known as Dunouli. 

The issue in this case was a simple 
one for decision. In support ofthe plaint- 
iff’s case certain judgments were referred to, 
which were the result of the litigation 
which had taken place - between certain 
tenants on the one hand, and some pro- 
prietors upon the other, or between the 
tenants and tenants on these estates relative 
to what was the boundary of these two 
villages. These judgments supported the 
view that the northern boundary was the true 
boundary of Mauza Kazipura, These judg- 
ments were sought to be «relied upon by 
the plaintiffs in support of their conten- 
tion that the boundary they alleged was 
the true boundary of the village of Kazi- 
pura; and that these plots in suit fell 
within that boundary and consequently were 
a part of their property. 

The learned Judge held, as I gather from 
his decision, that these judgments were not’ 
admissible in evidence and were not binding 
upon the defendants inasmuch asthe defendants 
were not parties to the previous proceedings in 
which these judgments had been pronounced. 
We think that the learned Judge was wrong 
in so ruling; because, in our opinion, these 
judgments were admissible in evidence 
under the provisions of section 13 of the 
Evidence Act, inasmuch. as they were 
pronounced by a Court of competent jurisdic- 
ticn and couiaired a declaration that the 
same right as is now in dispute had been 


aud 
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faserted and recognized in a Court of Law, 
and that, therefore, as batween the plaintiffs 
in these suits and the defendants, they 
were évidence under the provisions of section 
13. Authority for this proposition is coun- 


. tained in the ruling cited as Raja Ranjit 


Sinha Bahadur v. Basunta Kumar Ghose (1). 
Their Lordships of the Caleutta High 
Court in that case learly recognised 
and laid down the law on facts very 
similar to the facts of the presént appeals. 
Therefore in that view of the case it 
appears to us that the lower Appellate 
Court was wrong in point of law in exclud- 
ing these judgments from its considera- 
tion as part of the evidence proper for 
the Court to consider. 

Another matter which alao leads us to the 
Gohélusion that the judgment of the lower 
Appellate Cotrt was tnsatisfactory, is that the 
learned Munsif very carefully considered the 
doéuméits of title which had been produced 
by the defendants and given in evidénce for the 
purpose of showing that the southern boundary 
demnrctited on the map was not the trne 
boundary of Mauza Kazipura. The learned 
Munsif ina very exhaustive and careful judg- 
ment showed, that these, documents of title, 
relied upon bythe defendants, did not refer 
to the lands in dispute, The learned Judge on 
appeal in a very simmary and unsatisfactory 
way disregarded the careful finding arrived 
at by the learned Munsif, without giving 
any intelligent reason for doing so. He 
simply says; “f do not agree with the lower 
Court that the documents relied upon by the 
defendants do notrefer to the lands to which 
they are said to refer”, Well the learned 
Judge should have expressly found whether 
the deedsin question did or did not refer to the 
Iandsin suit; to find that they merély did 
not refer is ambiguous, uncertain and unsatis- 
factory and not such a judgment as the law 
required that an Appellate Court should 
pronounce after due consideration of the 
whole evidence. It is true that the learned 
Judge saysin his judgment that he can find 
no evidence on the record sufficient to 
enable him to hold that the entry in the 
Record of Rights has been rebutted. The 
Record of Rights does record the southern 
boundary indicated upon the map as the 
true boundary between these two ertates; 


(1) 12 0, W. N. 739 at p. 743; 90. L. J. 597, 
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bat. the learned Judge has arrived at that 
finding disregarding the evidence of the 
judgments which I have already referred 
to. If hé had carefully considered these 
judgments and weighed them, he might 
have found that there was sufficieut evidence 


Befdré him to’ enable him to hold that the 


Record of Rights was not conclusive dnd 
binding between the parties, Thérefore we 
conaider that the judgment of the lower 
Appellate Court is so unsatisfactory that 
in the interests of all parties it is desirable 
that these appeals should be allowed, that 
the decree of the lower Appellate Court 
should be set aside and that we should 
remand the case for re-hearing by the 
District Judge. The appellants who have 
appeared before us have succeeded. Con- 
sequently they will be entitled to their 
costs of these appeals. The respondents 
Nos.6 and 7 in Second Appeal No. 1362 
of 1916 and Nos. 16 and 17 in Second 
Appeal No. 1363 of 1916 appear, As against 
them the learned Judge in the lower 
Appellate Court has dismissed the action; 
and it is very hard to know why they 
came here at all. But inasmuch as it may 
be possible on this remand that they will 
be found to be liable jointly with the other 
defendants, we direct that their costs of 
these appeals will abide the result. 


CHAPMAN; J.—I agree. | 
Appeals alluwed; 
Cases remanded. 
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CALCUTTA HIGH COURT. 
Civit Rowe Nasi No. 858 or 1916, 
February 26, 1917. 
Present: —Mr. Justice Beachoroft and 
Mr. Justice Walmsley. 
JAGANNATH MONDUL AND OTHERS—- 
JUDGMENT DEBTORS—-PETITIONERS 
versus 
JALADHAR MONDAL — Decres-HOLDER— 
Opposite PARTY. . 
Civil Procedwre Code (Act V of 1908), s. 47, O. 


XLVII, r. 1\—Application falling within s. 47 purport- 
ing to be under O. XLVII r. l— Form of application 
Appeal. 

On an application purporting to be made by the 
decree-holder certifying satisfaction of the decretal 
amount and asking for the dismissal of the execution 
case, the Munsif dismissed the cage. Thereafter the 
dectée-holder put in two other petitions qnestioning 
the genuineness of the application certifying satir- 
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faction of the deoree, and asking that the order 
passed thereon should be cancelled and the exeon- 
tion case allowed to proceed. The Munzsif 
onan enquiry dismissed both the petitions on the 
finding that the decretal money had really been paid: 

Held, that although the words “Order XLVII, rule 
1” were to be found in the decree-holder’s petitions and 
in the order sheet, yet having regard to their sub- 
stance they must be treated as applications under 
section 47, Civil Procedure Code, so that an appeal 
did lie to the District Judge from the Mungif’s order 
of dismissal. [p. 841, col. 1.] 


Rule against the order of the District 
Judge, Khulna, in Miscellaneous Appeal No. 
Al of 1916. 

FACTS of the 
judgment. 

Babu Manmatha Nath Mukherjee (with him 
Babu Lal Mohan Ghose), for the Petitioners.— 
The appeal to the District Judge was 
directed against the order of the Munsif 
onan application which was one for review 
under Order XLVII, rule 1, Civil Procedure 
Code. Isubmit that no appeal lay against 
an order dismissing an application for 
review. Refers to Order XLVII, rule 7, 
Civil Procedure Code. The District Judge 
was wrong in allowing the appeal holding 
that the order appealed against wasan order 
on an application made in execntion of the 
decree under section 47, Civil Procedure 
Code. The order appealed against was in 
fact an order of dismissal on an application 
under Order XLVII, rule 1. 

Then on the merits also the opposite 
party has no case. The judgment of reversal 
passed by the District Judge is based on 
surmises, theories and probabilities of the 
case. It does not proceed on the evidence 
on the record, evidence which has been 
thoroughly discussed by the learned Munsif 
who disposed of the application on a due 
consideration of all the evidence on the 
record. On the merits also there has 
been a gross miscarriage of justice, so I 
san ask your Lordships to interfere in 
revision under section 115, Civil Procedure 


Code. 


Babu Mohertdra Nath Roy (with him Babu 
Banku Behary Mullick Chowdhury), for the 
Opposite Party.—The question raised on 
behalf of the petitioner is rather a question 
of form than one of substance. The appli- 
cation appealed against was rightly treated 
by the learned Judge as an application in 
execution of decree within the meaning 


case appear from the 
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of section 47, Civil Prosedure Code. The 
application was obviously not one under 
Order XLVII, rule 1. There is no sub- 
stance in this objection on the technical 
point. 

Then on the merits, the learned Dis- 
trict Judge was quite competent to alter’ 
the findings arrived at by the First Court 
and he was quite right in doing so. This 
is not a fit case for your Lordships’ interfer- 
ence in revision. 


JUDGMENT. 


WALMSLEY, J.—The opposite party obtained 
a rent decree against the petitioners, and 
applied for execution by sale of the holding. 
The holding was advertised for sale on July 
19, 1915. On July 16, 1915, however, a 
petition was filed purporting to be made by the 
decree-holder, certifying that he had received 
payment in full and asking for the execution 
case to be dismissed. On July 19, 1415, 
the learned Munsif dismissed the case on 
full satisfaction. On July 24, 1915, the 
decree-holder putin a petition saying that 
he had not received the money, that the 


certificate was a forgery, and asking for 


sanction to be granted under section 195, 
Criminal Procedure Code, or a prosecution 
ordered under section 476, Criminal Procedure 


Code. Again on August 6, 1915, the deeree- 


holder put in two petitions asking that the 
order passed on July 19 should be cancelled 
and that the exeontion case should be allowed 
to proceed. On these petitions the Court 
held an enquiry into the circumstances, and 
on February 19, 1916, both petitions were 
dismissed, on the finding that the money 


had really been paid, The decree-holder 


appealed, and the learned District Judge 
reversed the finding of the Maunsif and 
ordered execution to proceed. 

The judgment-debtors obtained this Rule 
calling on the desree-holder to show cause 
why the order of the District Judge should 
not be set aside. 

On behalf of the petitioners it is urged 
that the applications of August 6, 1915, 
must have been made -under Order XLVII 
and that no appeal lay against an order 
rejecting them, It is also said that the 
only remedies open to the decree-holder 
were an application for review of judg- 
ment, and an appeal against the order 
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dismissing the application for execution on 
‘fall satisfaction. 

The decree-holder did not take the latter 
alternative, and I cannot understand how 
if would have been possible for him to 
appeal against an order which prima facte 
was made with his full consent, with no 
material onthe record by which he could 
challenge its correctness. It seems to me 
clear that it was his duty to ask the Coart 
of First Instance for an enquiry about the 
genuineness of the petition filed on July 15, 
and that is the step he took.. No doubt 
the words “Order XLVII, rule 1” are to 
be found in his application and in the 
order sheet, but that is of no moment: We 
have to look at the substance of his applica- 
tions. Now he did not allege that the 
Munsif had made a mistake, he did not offer 
new and important evidence to be considered 
with the other materials on which the order 
was passed, but he went to the root of the 
matter, and attacked the petition of satis- 
faction which formed the sole basis of the 
order. 1 fail to see how an application of 
this nature can be regarded as an application 
for a review of judgment. It is one which 
would have taken the form of a suit but for 
"the provisions of section 47 of the Civil 
Procedure Code, and I regard it as an appli- 
cation under that section. - It follows that an 
appeal did lie to the District Judge. 

The learned Vakil has conceded, very 
properly, that having regard to the findings 
of fact recorded by the learned Judge he 
cannot press the petition on the merits. 

The Rule, therefore, is discharged with 
costs, five gold mohurs. 

Beaoncaort, J.—I agree. 

Rule discharged, 


MADRAS HIGH COURT. 
Seconp Civit Arrear No. 1035 or 1914. 
January 17, 1917, 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Spencer. 
NOCHULIYIL EAZHOUVAN THEETHI’S 
‘son THEETHALAN—Derenpant No. 7 
— APPELLANT 
VETSUS 
Tar HERALPOD RAJAH styled ELAYA 
RAJA AVERGAL or PATINHARA 
KOVILAGOM Iin CALICUT (DECEASED) AND 
OTHERS — PLAINTIFF AND Derenpants Nos. 1 to 


6 — RESPONDENTS. 

Landlord and tenant—Mortgagee 
interest, liability of, fer rent to lessor—Privity of 
estate—Privity of contract—Swb-lessees, rights and 
liabilities of—Transfer of Property Act (IV of 1882), 
ss. 57, 65 (d) and 108 (j). 

A mortgagee with possession of a lease-hold 
interest is not liable to the lessor for rent on the 
English doctrine of privity of estate. [p. 842, col. 1.] 

It was not the intention of the Legislature by 
enacting section 108 of the Transfer of Property 
Act to bring the sub-lessee and the mortgagee from 
the lessee into direct relations with the lessor. Mere 
possession, in the absence of privity of estate, will 
not make the mortgagee liable to the lessor. [p. 844, 
col. 1. 

Monica Kitheria Saldanha v. Subraya Hebbara, tO 
M. 410; 17 M. L. J 258; 2 M. L. T 8638; Kannye Loll 
Bett v. Nistoriny Dossee, 10 C. 443; 5 Ind. Dec, (xN. s.) 
298, distinguished 

Per Wats, O. J-—Privity of estate is a technical 
term of English Law and, under that law, no such 
privity arises unless the whole of the lessee’s interest 
is assigned over. Where a subsidiary interest is 
carved out of the lessee’s interest, no fresh privity 
arises. For instance, there is no privity of estate 
between a lessor and a sub-lessee. In India under 
section 57 of the Transfer of Property Act a mortgage 
of a lease-hold interest is not an out and ont transfer 
of the mortgagor’s interest, and, therefore, on the 
English doctrine no privity of estate can arise. [p. 
842, col. 1.) 

One effect of section 108 of the Transfer of Pro- 
perty Actis that the lessee does not cease to be 
liable on the lease by reason only of an out and out 
assignment, but he will, asin England, cease to be 
liable if the lessor accepts rent from the assignee and 
thereby creates a privity of contract between himself 
and the assignee. The liabilities of the transferee 
arise in India, as in England, on and by reason of the 
transfer, and do not depend on the question whether 
the transferee has obtained possession. [p, 842, col, 2.] 


Per Spencer, J—Section 65 (d) of the Transfer of 
Property Act deals only with the rights and liabilities 
of the mortgagor and the mortgagee as between 
themselves. The rights and liabilities as between 
the mortgagor and his lessor are regulated by section 
108 (j). [p. 844, col, 2.] 

- Privity of contract is personal privity and extends 
only to the person of the lessor and the person of thé 
jessee, and the mere creation of a mortgage by the 


of lease-holid 


- 
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latter does not create a personal privity between 
the lessor and the mortgagee. Fp. 844, col. 2.) 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Palghat, in Appeal Suit No. 211 of 1913, 
preferred against that of the District Munsif, 
Alatur, in Original Suit No. 48 of 1912. 

Mr. K. R. Subramania Sastri, for the Åp- 
pellant. 

Messrs. T, R. Ramachandra Atyangor and 
T, R. Krishnaswamit Aiyar, for the Respond- 
ents, 


JUDGMENT, 

Waris, O. J.—The question raised in this 
appeal is whether mortgagees with posses- 
sion from lessees are liable to the lersor for 
rent. The Subordinate Judge has held that 
they are liable on the ground that privity 
of estate exists between them. In this I 
think he is clearly wrong. Privity of estate 
is a technical term of English Law, and it is 
clear that under that law no such privity 
arises unless the whole of the lessee’s in- 
terest is assigned over. Where a subsidiary 
interest is carved out of the lessee’s interest, 
no fresh privity arises. For instance, there 
is no privity of estate between a lessor and 
a sub-lessee. Where tke lessee mortgages 
his whole lease-hold interest, privity arises 
in English Law, besanse there the mortgage 
is by conveyance with a right to a reconvey- 
ance, and, therefore, the whole interest of the 
lessee is assigned to his mortgagee; but, as 
this is not considered a desirable state of 
things, conveyancers prevent such privity of 
estate from arising by making the mortgage 
by way of sub-lease of something less than 
the whole interest of the lessee. In India 
a mortgage such as this is mot an out and 
out transfer of the mortg+gor’s interest (sec- 
tion 58, Transferof Property Act) and, there- 
fore, on the English doctrine, no privity of 
estate can arise. 

We have, bowever, to consider the provi- 
sions of the Transfer of Property Act as to 
leases which should be followed in India in 
preference to English decisions, even where 
it does not in terms apply, as to agricultural 

leases. Section 108 (7) provides: “The lessee 
may transfer absolntely or by way of mort- 
gage or snb-lease the whole or any part of 
his interest in the property ......... The lessee 
shall not, by reason only of sich transfer, cease 
to be subjéct fo any of thé liabilities attaching 


to the lease.” One effect of this provision 
ia, that the lessee does not cease to be liable 
on thé lease by reason only of an ont and out 
assignment, but he will, asin England, cease 
to be liable if the lessor ac@epts rent from the 
assignee and thereby creates a privity of 
Gontraét between them. It is also to be 
noted that the liabilities of the transferse 
arise, as in England, on and by reason of the 
transfer, and do not depend on the question 
whether the transferee has obtained posses- 
sion, Monica Kitheria Saldanha v Subraya 
Hebbara (1), Randipurasil Kunhisow v., Alu- 
kandiyil Parkum Mullold Ohatku (2). ITE the 
transfer is absolute, if bas been held thatthe 
transferee becomes liable to the lessor; 
Kunhanwan v. Anjelu (3), asin that case, 
privity of éstate arises under the English 
decisions. The sestion, however, says nothing 
about privity of estate, and the question 
really is, what is the intention of the Legis- 
lature as regards transfers by the lessee by 
way of mortgage in the Indian ‘form or by 
stb-lease, in which cases there would clearly 
according to the English decisions be no 
privity of estate on which the liability could 
be rested. The ease of Kunhanujan v. 
Anjelu (3) does not afford much assistance, 


for that was a case of an assignment or ab- | 


solute transfer of the lease, and all that was 
held was that there was nothing in the sec- 
tion to prevent the transferee being liable on 
the doctrine of privity of estate as in HEng- 
land. It is quite another thing to hold that 
in the case of a mortgage or sub-lease by the 


lessee the transferee becomes liable directly . 


to the lessor, as such liability cannot be based 
on any recognized doctrine of privity of 
estate. The decision in Aannye Doll 
Sett v. Nistoriny Dossee (4) appears to have 
proceeded on the footing that the 
mortgage in that case amounted to an 
assignment or transfer of the lease-hold., 
interest in which case privity of estate 
would arise, and is of no assistance in 
the present case, where the transfer by 
mortgage did not amount to an assignment 
or out and out transfer. This is clearly 
pointed out by Farran, ©. d., in Timmappa 


(1) 80 M. 410: 17 M. L, J. 258: 2 M. L. T. 363. 
(2 17 Tnd. Cas. 933; 88 M, 84; 23 M. L. J. 695, 
(3) 17 M. 296; 6 Ind. Dec. (N. s ) 205, 

(4) 10 C, 448; 5 Ind. Deo. (N. 8.) 298, 
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Kuppaya v. Rama Venkanna Natk (5), where, 
however, as has been pointed out in Vithal 
Narayan y. Shriram Savant (6), the word 
contract both in- the head-note and the 
judgment is a elip, what was meant 
being not privity of contrast but privity 
of estate. “A sub-lease. differa from the 
assignment of a lease in that it creates 
no privity of contract (read, estate) 
between the snb-tenant and the landlord: 
The landlord has to deal with his lessee and 
not with the sub-tenants of the Ilatter. 
The English authorities show conclusively 
that a landlord putting an end by a proper 
notice to the tenancy of his tenant thereby 
determines the estate of the under-tenants 
of the latter. This is undoubted Jaw”, 
Later on the learned Judge observes: “An 
assignee of a Jease is of course in a different 
position, for he is brought by his assignment 
into direct relations with the landlord” that is 
to say, in the language of the English Law, 
that privity of estate arises between them. 
It appears clear that the learned Chief Justice 
did not consider that, in India, sub-lessees 
could be sued for rent by the lessor under 
section 108 (j) of the Transfer of Property 
Act or for any other reasou. To so hold, 
would be a very serious innovation. We 
cannot hold that in India the mortgagee 
in possession is to he directly liable to the 
lessor for rent without applying the same 
doctrine to the sub-lessee. Both are govern- 
ed by the same section 108 (4) of the 
Transfer of Property Act, and, if actual 
possession of the land is to make the one 
liable for rent, it must also be the case 
with the other. It was no doubt held in 
Vithal Narayan v. Shriram Savant (6) that 
a mortgagee of a lease-hold interest if in 
possession is liable for rent to the mort- 
gagor; and one reason given is that. the 
distinction between legal and equitable 
estates does not exist in India. As already 
pointed out, itis owing to that distinction 
that in England a legal mortgagee of lease 
ig held hable for rent to the lessor where 
the mortgage is an assignment creating 
privity of estate, but an equitable mortgagee 
is not so liable; and to avoid this untoward 
consequence, it is usual to create a legal 
mortgage by way not of an assignment 


(5) 21 B. 811 at p. 818; 11 Ind. Dee, (x. s.) 210, 
(6) 29 B 391; 7 Bom. L. R. 313, 


having this effect, but by way of sub-lease 
of something less than the lessee’s interest 
so that no privity of estate and no 
liability on the part of tbe mortgagee 
arises. ‘This is the invariable practice as 
stated in the standard worksof Coote, Fisher 
and. Robbins. The decision in Kannye Loll 
Sett v. Nistoriny Dossee (4) proceeded, as 
already pointed ont, on the view that 
the mortgage was an ont and out assign- 
ment of the lease, which it is not in 
the present case or ordinarily in India. 
The judgment of Lord Mansfield in Faton 
v. Jaques (7) which was also referred to 


is, if anything, an authority the other 
way. What Lord Mansfield held was, that 
the mortgagee of a lease-hold interest, 
even when the mortgage was by way 


of assignment of the whole term, was not 
liable for rent by virtne of privity 
of estate, unless he obtained possession as 
well, a point on which he was overruled 
by ten Judges in Williams v. Bosanquet (8), 
Both cases, however, proceed upon the view 
that the mortgagee is not lable at all 
to the lessor unless the mortgage be by 
way of assignment of the term, “AN 
this”, Lord Mansfield observed, “arises 
from a mere slip in the attorney, in making 
the conveyance; for if he had made it an under- 
lease, by leaving a reversion of a day in the 


mortgagor, the landlord would have had 


no pretext to call upon the mortgagee”, 
It is thus clear that what Lord Mansfield 


was arguing against was the mortgagee 
being held labie unless there were 
both privity of. estate and possession, 


and that his judgment is no authority for 
the position that possession in the absence 
of ‘privity of estate will make the 
mortgagee liable. fee also Cox v. Bishop (9) 
and Ananda Ohandra Roy v. Syed Abdulla 
Hossein (10). Iam, therefore, of opinion 
with great respect that the authorities 
referred to in Vithal Narayan v. Shri- 
ram Savant (t) do not support the 
decision. No such liability is imposed by 
English Law on sub-lessees or on mort- 


(T) (1780) 2 Dougl. 455; 99 E. R. 290. 

(8) (1819) 1 Brod. & B. 288; 129 E. R. 714; 3 Moore 
500; 21 R. R, 585. 

(9) (1857) 8 De G. M. & G. 815; 26 T.. J. Ch. 389; 
3 Jur. (N. s ) 499; 5 W. R. 437; 44 E. R. 604; 114 R. R, 


, 851. 


(10) 20 Ind, Cas,‘679; 41 O. 148, 
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gagees from’ lessees either, except as 
pointed out by Lord Mansfield owing to 
the mere slip of an attorney, and if it 
is to be imposed in India, it must be by virtue 
of section 108 (j) of the Transfer of 
Property Act and not by virtue of posses- 
sion, The latter part of the section shows 
that sub-leases and mortgages created by 
the lessee do not affect the rights of 
the lessor against the lessee, still less do 
they affect the rights of lessee against 
his sub-lessee or mortgagee. There appears 
to be no sufficient reason for supposing 
that it was the intention of the Legislature 
by this section to bring the sub-lessee 
and the mortgagee from the lessee into 
direct relations with the lessor. I read 
the judgment of Farran, C. J., in Tommappa 
Kuppaya v. Rama Venkanna Naik (5) as 
holding that it had no such effect as 
regards sub-lessees, and can see no reason 
for applying a different rule to mortgagees 
from the lessee. To hold otherwise would, 
it need hardly be pointed out, introduce 
all sorts of complications as to appor- 
tionment, notice to quit, etc. For these 
reasons 1 think the lower Courts were 
wrong and would modify the decree by 
dismissing the suitas against the appellant 
and defendants Nos. 8 and 9 with costs 


throughout, 


Spanogr, J.—I concur. The only case in 
which a mortgagee of a lease-hold interest 
in India becomes after entering into possas- 
sion liable to pay the rent, appears to 
be where his possession is attributable to 
his having obtained a decree for foreclosure, 
the reason being that in such a case the 
lessee parts with the whole of his interest, 
and the entire interests both of the lessee 
and of the mortgagee become by operation 
of law merged in the person of the 
latter, vide Macnaghten v. Bheekaree Singh 
(11) and Ananda Chandra Roy v. Syed Abdulla 
Hossein (10). 

Here the defendants Nos. 7 to 9, who 
are mere transferees of a kanom interest, 
are clearly possessed of something less 


than the anubhavam interest under the 
lease in favour of I to 6 defendants’ 
predecessors. Consequently, the agreement 


in Exhibits III, IV and VII between the 


(11) 2 0. L. R, 323, 


lessees and the mortgagees and their ag- 
signees inter se, that the mortgagees should 
pay the michavaram or rent, will not 
affect the right of the lessor to look to 


his lessees for the recovery of his rent,. 
and to them alone. Even if the mortgage 
document were silent as to the rent, 


section 65 (d), Transfer of Property Act, 
provides that the mortgagor shall pay the 
rent reserved by the lease so long as the 
mortgagee is out of possession of the 
mortgaged property, which may be read 
as implying that the mortgagee should 
pay it if he gets into possession. Bat 
this section deals only with. the rights 
and liabilities of the mortgagor and the 
mortgagee as between themselves. The 
rights and liabilities as between the mort- 
gagor and his lessor are regulated by 
section 108 (7), 

The Subordinate Judge who heard the 
first appeal observed that there was not 
only privity of estate but privity of con- 


tract also, He has given no reasons 
for his opinion, but simply states that 
plaintiff can enforce the provision in his 


favour in Exhibit VII though he was 
not a party to it. Privity of contract is 
personal privity and extends only to the 
person of the lessor and to the person of 
the lessee [wide Walker's case (12) ]. 

It has net been suggasted that, there 
ij any foundation in the racords of this 
ease for a personal privity existing between 
the lessor and the mortgagees. 

The appellant is entitled to susceeed in 
his appeal with costs throughout. 


Appeal allowed, 


(12) (1587) 3 Co. Rep. 22a at p. 23a; Moor. 351; 76 
E. R. 676. 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE DacreE No. 19 
or 1915, 
March 19, 1917. 
Present:—Mr, Justice Fletcher and 
Mr. Justice Smither. 
PIRAN BIBI AND OTHERS — Derendants— 
APPELLANTS 
versus 
JITENDRA MOHAN MOOKERJEE anp 


ANOTHER —PLAINTIFFS—-ReESPON DENTS. 

Civil Procedure Code (Act V of 1908), O KAI, r. 2, 
O. XXXIV—-Mortgage —Payment of amount awarded 
by preliminary decree out of Court, whether can be 
recognized without certification—Scheme for payment 
under decree for foreclosure, sale or redemption. 

On an application made for a decree absolute in a 
suit to enforce a mortgage security by way of sale, 
the Court cannot take cognizance of the payment to 
the mortgagee out of Court of the amount awarded by 
the preliminary decree, which hasnot been certified 
to the Court under the provisions of Order XXI, rule 
2, Civil Procedure Code. [p. 846, col. 1.] 

The procedure under the provisions of Order 
XXXIV, Civil Procedure Code, is essentially different 
from the procedure in a mortgage suit under the 
terms of the repealed sections of the Transfer of Pro- 
perty Act andthe method of payment tothe mort- 
gagee as authorised by the Transfer of Property Act 
has been abolished. [p. 845, col. 2; p. 846, col. 2.] 

The scheme stated under the terms of Order 
XXXIV, Civil Procedure Code, for the payment of 
mortgage money under a decree for foreclosure, sale 
or redemption noted. [p. 846, col. 1.] 


Appeal against the decree of the District 
Judge, Murshidabad, dated the 18th May 
1914, reversing that of the Munsif, Barham- 
pore, dated the 22nd September 1913. 


FACTS of thecase appear from the judg- 
ment. 


Babu Anitlendra Nath Roy Ohowdhury, for 
the Appellants.—There is no bar in the Civil 
Procedure Code of 1908 which prevented 
the Court, to which the application for 
decree absolute was made, from taking 
cognizance of the plea of payment raised 
by the defendant-appellant. Under Order 
XXI, rule 2 of Act V of 1908, it is only 
the executing Court which cannot recognize 
the fact of payment. But in this case the 
Court to which the application for decree 
absolute was made was not an executing 
Court. Having regard to the provisions 
of Order XXXIV, rule 5, Civil Procedure 
Code, the Court ought to have taken cog- 
nizance of the fact of payment. Moreover, 
under section 151 of the Civil Prosedure 
Code, at least for the ends of justice, the 
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Court should have taken into consideration 
the plea of payment made ont of C ourt 
It would be a great hardship to the mort. 
gagor judgment. debtors if they be not allowed 
to raise any such plea. 

Babus Jogesh Chandra Roy and 
Mohan Ghose for Babu Kali Das ‘Strear, rt fle 
Respondents, not called upon in reply. 


JUDGMENT. 


FLETCHER, J.—This is an appeal by the 
defendants against a judgment of the learned 
District Judge of Murshidabad, dated the 
18th May 1914, reversing the decision of 
the Munaif at Barhampore, The appeal 
is preferred in the main against a decree 
absolute made in a suit to enforce a mort- 
gage security by way of sale. The defend- 
ants are now in the shoes of the mori gegors 
who were their predecessors-in-title, The 
plaintiffs are the sons of the original 
mortgagee. The suit was brought by the 
plaintiffs to enforce the mortgage and. on 
the 10th August 1905, a preliminary decree 
for Rs. 130 was made by the First Court 
An application was then made on the Sth 
April 1911 for a deoree absolute and the 
decree was made absolute ex parte on the 
6th May 1911. Subsequently, that ex parte 
decree was set aside and the case was 
brought on for re-hearing. The case set 
up by the defendants who are now the 
mortgagors was that more than three years 
ago they had paid the whole of the amount 
awarded by the preliminary decree out of 
Court to the plaintiffs. ‘he learned Judge 
of the lower Appellate Court beld that 
as the payment had not been certified to 
the Court, under the provisions of Order 
XXI, rule 2, the Court could not recognize 


it, Against that the present appeal has been 
brought. 


Under the terms of Order XXXIV, Code 
of Civil Procedure, the scheme stated general: 
ly is that, in a suit to enforce a mortgage 
the money payable to the mortgagee under a 
decree for foreclosure or sale or redemp. 
tion should, in the first instance, be paid 
into Court and the method of payment to 
the mortgagee as is authorised by the 
ngage Hee Ast has been abolished, 

n a suit. tor sale, as appears fr 
KA XIV, rule 5, when the da na 
the defendant pays the amount into Court, 
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the Court shall pass a decree as mentioned 
in that rule; but when such payment is 
not made into Court on or before the day 
fixed, the Court shall, on an application 
made by the plaintiff, pass a decree that 
the mortgaged property ora sufficient part 
thereof be sold. Therefore, in passing the 
final decree, the Court has no discretion 
except to follow the statutory form of the 
decree when no payment has been made 
into Court as mentioned in Order XXXV, 
rule 5, and the only other matter that 
there can be is that the Court may hold 
that the suit has been adjusted under Order 
XXI, rule 2, Code of Civil Procedure. It 
is said that any other Court not being an 
executing Court can recognize an uncertified 
payment made ont of Court. L am not 
prepared to agree with that. It seems to 
me that the whole of the provisions of the 
law providing a certifisation either by the 
decree-holder or by the judgment-debtor 
within the period within which the certi- 
fication is to be made would be rendered 
nugatory, if a defendant in a suit years 
after ,when the evidence would neither be 
fresh nor perhaps available, is allowed to 
come forward and say that he has satisfied 
this preliminary decree out of Court three 
years ago by paying the money to the 
plaintiff. It seems to me that it will be 
‘opposed both to the terms of the Civil 
Procedure Code and also to the provisions 
of the Indian Limitation Act. The view 
that the learned Judge of the lower 
Appellate Court took was, I think, correct, 
I am not prepared to disagree with the 
reasons that have been given and are to 
be found in a judgment of my own in 
another case. That was a case under the 
Transfer of Property Act and the procedure 
under the provisions of Order XXXIV is 
essentially different from the procedure in 
a mortgage suit under the terms of the 
repealed sections of the Transfer of Property 
Act. I think the learned District Judge was 
clearly right in the conclusion he arrived 
at, that the Court sould not recognize this 
payment which is said to have been made 
out of Court. The appeal, therefore, in 
my opinion, fails and must be dismissed with 
costs. 
SMITAER, J.—I agree. 
4 Appeal dismissed. 
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MADRAS HIGH COURT. ; 
Civin MISORLLANEOUS APPBAL No. 160 
or 1916. 
February 22, 1917. 
Present: —Mr. Justice Oldfield and 
Mr. Justice Bakewell. . 
SUBBA PILLAI-—PETITIONER—ÀPPELLANT 
VETSUS 
RANGASAMI alias THIRUMALASAMY 


MUDALI AND OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 107 (2), 
146, O. XXH, rr. 10, 11, 0O. XLII, r. 1 ()}— 
Devolution of interest pending suit— Application under 
O. XXII, r.10, after decree, maintainability of ~Appeal, 
right of, by person acquiring interest who was no party 
to decree appealed against—Merits of appeal—Court, 
duty of —Mortgage—Title of mortgagor decreed against 
in suit wherein mortgagee not impleaded—Appeal, 
right of, by mortgagee who purchased in Court auction. 

Order XXII, rule 10, Civil Procedure Code, does 
not apply to cases wherein the new party alleging 
acquisition of an interest takes action after the 
decree and before the appeal against itis begun. 
The discretion of the Court to allow or refuse the 
substitution of a new party under the rule should be 
exercised only in connection with pending pro- 
ceedings in which the material considerations of 
immediate convenience are within its knowledge. 
Tha new party cannot apply, under the rule, to be 
impleaded only for the purpose of preferring an 
appeal against a concluded decree. [p. 847, col. 1.] 

The appeal can, however, be entertained under 
section 146, Civil Procedure Cede, if the merits are in 
favour of the appellant, so that substantial justice 
may not be defeated. [p. 847, col. 2.] 

Where the title of a mortgagor to‘ the mortgaged 
property is negatived by a decree in a suit to which 
the mortgagee is not a party and the mortgagee, who 
purchases the property in execution of a decree for 
enforcement of the security, is resisted in taking 
possession and driven to instituting a fresh suit to 
establish his mortgage, he can be permitted to 
appeal against the decree as representing the mort- 
gagor or his representatives against whom the 
decree was passed. [p. 847, col. 2.] 

The High Court can, to meet substantial justice, 
treat an appeal presented to it as a revision petition 
where technical objections as to adequacy of Court- 
fees eto., prevent its entertaining the appeal. [p. 847, 
col, 2] ~ 


Appeal against the order of the District 
Court, Trichinopoly, in O. P. No. 58 of 1916. 

Mr. T. Rè, Venkatarama Sastri, for the 
Appellant i 
Mr. N. Rajagopalachariar, for the Respondents. 

JUDGMENT.—The question raised in this 
appeal is of some difficulty. But the answer 
is not of much importance beaause it is clear 
on which side justice lies, and our powers 
will enable us to secure it. 

Appellant purchased certain property at 
a sale held in execution of his own deeree on 
a mortgage. But, when he attempted to 
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fake possession, he was obstructed by the 
present respondents Nos, 3, 4 and 9 and was 


referred to a suit under Order KAT, rule 103, ° 


of the Code of Civil Procedure. That suit he 
has brought. But respondents Nos. 3, 4 
and 5 are lso defendants in Original Suit 
No. 27 of 1914. It was brought only by the 
present Ist and 2nd respondents, alleged by 
plaintiff to be the successors-in-title of his 
mortgagor, and was dismissed whilst appel- 
lant’s possession proceedings were pending. 
Against this dismissal he presented an 
appeal and with it an application purporting 
to be under section 107 £2) and Order XXII, 
rules 10, 11 of the Code of Civil Procedure, 


asking for the addition of his name as a’ 


plaintiff in Original Suit No. 27 of 1914 and 
for permission to appeal against the decree 
therein. The lower Court dismissed the 
appeal, because it also passed an order 
against appellant an the petition. He now 
appeals against that order. 

The appeal is opposed, first, on the ground 
that the lower Court’s order cannot be regard- 
ed as passed under Order XXII, rule 10, and, 
therefore, is not appealable under Order 
XLII, rule 1 (Z). This is supported by the 
wording of the-former rule “during the 
pendency of the suit’? and “suit”, which 
must for the present purpose be read with 
reference to rule 11 as “during the pendency 
of the appeal” and “appeal,” the inference 
being that the procedure is inapplicable to 
cases of devolution, in which the new party 
takes action after the decree and before the 
appeal was begun, This view was expressed 
obiter in Collector of Muzaffarnagar v. 
Husaini Begam (1), and the differences be- 
tween the relevant provisions of this and the 
former Codes are not sufficient to deprive 
that and other cases to be referred to of 
authority. The fact that the wording of 
Order XXII, rule 10, excludes its application 
to cases such as the present, may be explain- 
ed on the ground that the investiture of the 
Court with discretion to allow or refuse the 
substitution of a new party is necessary only 
in connection with pending proceedings in 
which the material considerations of imme- 
diate convenience are within its knowledge. 
We hold that Order XXII, rule 10, and Order 
XLIII, rule 1 (L), are inapplicable. 


The question is next whether the appeal 
(1) 18 A. 86; A. W. N. (1895) 232; 8 Ind Deo, 
(N. s.) 763, 
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is altogether incompetent and, if it is so, 
whether we can interfere on appellant’s be- 
half, if the merits of his case would justify 
our doing so. As the order against him was 
not. passed under Order XXII, rule 10, it 
was not one which he was bound to ask for 
under that provision; and, if he was entitled 
to prosecute the appeal at all, ke could do 
so only by presenting it, stating the character 
in which he did so, and submitting his right 
to do so to adjudication at the bearing. 
This right to carry on the proceedings, if he 
could establish his position, was entailed by 
section 146; and Order XXII, rule 10, of the 
Code of Civil Procedure being inapplicable, 
no method by which he sould do so, other 
than that specified, has been suggested. 

The objection then relied on is, however, 
that appellant, not having appealed against 
the dismissal of his substantive appeal, can- 
not have it displaced in these proceedings. 
But to this there are two answers. His 
mistake as to his remedy was not pointed 
out by the lower Court or respondents before 
it; and the foregoing expression of our 
opinion would probably enable him to “apply 
successfully fora review of the dismissal. Or 
more directly (and this is the course we 
take) we can adopt the principle of the de- 
cisions in Indo Mati v. Gaya Prasad (2) and 
Motiram v. Kundan Lal (3) and treat the 
order rejecting the application as one finally 
determining appellant’s rights and ag in- 
eluding the dismissal of the appeal, which it 
entailed. The absence of any formal prayer 
for the grant of relief against the dismissal 
and of a properly stamped appeal memoran- 
dum have been relied on; but the circum- 
stances would, in our opinion, justify the use 
of our powers of revision and it would be 
futile to insist on payment of additional duty, 
refund of which would be obligatory on our 
order of remand being passed, We, therefore, 
consider, next, whether such an order would 
be justified on the merits, 

Jt is not denied that appellant was the 
purchaser at Court sale of the property, 
which is in dispute in Original Suit No. 27 
of 1914 on the file of the Subordinate Judge 
of Trichinopoly, against the decree in which 
he desires to appeal. His right to it is eon- 


MO 19 A. 142; A, W. N. (1897) 7; 9 Ind. Dec. (wn. 8.) 


E ET 380; A. W. N. (1900) 125; 9 Ind. Dec. 
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tested in two distinct ways. Firstly, as 3rd, 
4th and 5th respondents’ cournter-statement 
in the lower Court shows, they deny that the 
mortgage sued on by appellant, his decree or 
his purchase is valid against them. Secondly, 
they deny that his mortgagor or Ist and 2nd 
respondents’ legal representatives had any 
right in the mortgaged property. The latter 
contention was adjudicated on In Original 
Snit No. 27. ‘The former is in issue for the 
Srst time in the suit lately filed by appellant, 
Original Suit No. 28 of 1916; and he must, 
no doubt, secure its rejection, if he is to be 
allowed to represent respondents Nos. 1 and 
9. Ags to his prospects of doing 80, no as- 
sumption is at present permissible. it is 
clear only that his doing so would entail his 
right to appeal as respondents Nos. 1 and 2 
sould have done, and that, apart from the 
possibility of the decision against them be- 
coming res judicata against him, the question 
whether he can establish his right must be 
considered. | 

Taking this view, we set aside the lower 
Court’s orders dismissing appellant’s petition 
and appeal and remand them for re-admis- 
sion and disposal in the light of the foregoing. 
The lower Court will pass a formal order of 
dismissal on the petition, since its presenta- 
tion was unnecessary. It will admit the 
appeal and, if respondents Nos. 2, 3 and 4 
desire it to do s0, will consider whether 
appellant has a right to present it, either 
itself enquiring into his right or, n 
more convenient, postponing 1ts decision re- 
garding it, until the result of Original Suit 
No. 28 of 1916 is known. Costs to date will 


ts in the case. 
be cos Appeal allowed; Case sent back. 





m OF THE BOARD OF REVENUE, 
eer OONTTED PROVINCES. 
Revenue Petition No. 123 or 1915-16 oF 
Rag BARELI DISTRICT. 
August 7, 1916. 

Present: —Mr. Holms, S. M. 
MUHAMMAD YAKUB KHAN— DEFENDANT 
~—ÅPPELLANT 
VETSUus 
DURGA PRASAD—PLAINTIFE— 


en), bete 
Rent Act (XXII of 1886), ss. À Tr 
Piss a 2 co-sharer realising rent from each 
tenant according fo his share—Byjectment— Notice. 


INDIAN OASËS, 


as may be. 


[1917 


The mere fact that each of the co-sharers in an 
estate, which is joint within the meaning of section 
126 (1) of the Oudh Rent Act, collects from eneh 
tenant his quota of rent according to his share does 
not authorise any of the co-sharers alone to eject a 
tenant by notice, unless a custom is established to 
that effect, 


Appeal from the decree of the Commis- 
sioner, Lucknow, dated the 8th January 
1916, upholding the order of the Assistant Col- 
lector, Rae Bareli, dated the 3lst May 1915. 

The Hon’ble Mirza Sami Ullah Beg, for the 
Appellant. 

Babu Gaya Prasad, for the Respondent. 

JUDGMENT.—Tis is not a very easy 
case. The estate is a joint one under sec- 
tion 123 (1) of the Oudh Rent Act, and 
section 126 (2) is not applicable. The de- 
fendant, Muhammad Yakub, has a two-annas 
share, his brother has another two-annas 
share, one Musammat Azizunnissa has four 
annas, and the Court of Wards has eight 
annas. It is admitted that each of the 
co-sharers collects from each tenant his quota 
of the rent according to his share. No 
local custom is established, although. we find 
that in one particular case the Court of 
Wards sued for the resumption of half of 
a rent-free holding and Muhammad Yakub 
and the remaining co-sharers sued for re- 
sumption of the other half. The Court 
deciding that suit very wisely treated the 
two suits together and assessed rent on the 
rent-free holding, declaring that each of the 
plaintiffs was entitled to half the rent. This 
does not help very much, save that it shows 
that Muhammad Yakub in that particular 
ease did not set up a claim to act on behalf 
of the sixteen-annas co-sharers as he does 
in the present case. The unreported decision 
of the Board on Petition No.5 of 1905-06, 
Gajraj Singh v. Maharaj Udat Partab Narain 
Singh relates to rather a different set 
of circumstances. In that case.also the co- 
shares collected their quota of rent from 
each tenant, but the Maharaja as lambardar 
granted leases to and ejected tenants. The 
other unreported case, Petition No. 112 of 
1914.15, referred to by the respondent does 
not help, because there was a village custom 
proved inthat case. On the whole I am 
not satistied that the lower Courts took `a 
wrong view of the law and I dismiss the 
appeal with costs, 

: Appeal dismissed, 


TS 
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; PATNA HIGH COURT. 
ÅPPEAL FROM ORIGINAL ORDER NO. 242 or 
* 1916, 
May 22, 1917. 
Presenit:—Mr. Justice Chapman and 
Mr. Justice Atkinson. 
Babu NAND KISHWAR SAHAI— 
APPELLANT 
= versus 
KEDAR NATH—Respvonpent. 
. Civil Procedure Code (Act V of 1903), O. XXI, r. 90, 
— Irrequldrity in sale proclamathon—Two valuations 
—Substantial injury—Proof, 

Tt is essential for a judgment-debtor in order to 
succeed on an application under Order X XI, rule 90, 
of the Civil Procedure Code to show that the 
inadequacy of the prices stated in the sale proclama- 
tion was caused in consequence of the irregularity 
alleged. [p. 850, col. 2.] 

A sale proclamation stating two separate 
valuations, the decree-holder’s valuation and the 
a valuation, is not irregular. [p, 860, 
col, 2, 

Appeal from a decision of the Subordinate 
Judge, Gaya. 


Mr. Seveswardyal, for the Appellant. 
Rai Gurusaran Pershad, for the Re- 
spondent. | l 


JUDGMENT. 
ATKINSON, J.—The plaintiff in this suit 


was a oreditor of the defendant. He 
obtained a decree for Rs. 5,000 against 
the defendant on the 2nd July 1915. 


On the 27th September 1915 the plaintiff 
applied for leave to issue execution on 
foot of the decree which he had already 
obtained. The defendant was possessed of 
two denominations of property lot No. 1. 
being a 5 annas 4-pies share of Mowzs 
Kurmawan and lot No. 2 being 
a 2-annas 8-pies: share of Mouza 
Hasanpur. The decree-holder valued lot 
No. 1 at Rs. 2,000 and lot No. 2 at Rs. 500. 
Matters proceeded, and sometime prior to 
January 1916, the sale proclamation had 
issued. On the 21st January 1916 the 
judgment-debtor filed a petition alleging 
that the valuation stated in the sale pro- 
clamation was erroneous; that it was far 
too low, and the property was of greater 
value. The judgment-debtor suggested 
that the value of lot No. 1 was 
Rs. 40,000 and the value of lot No. 2 was 
Rs. 3,000. In that petition no suggestion 
was made by the defendant directly or in- 
directly that the sale proclamation which 
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had been issued had not been properly 
served; and, as far as [ can trace, no 
attempt was made at any time to suggest 


any defect in the service of the sale 
proclamation, prior to the application 
that was made under Order XXI, 


rule 90, to sat aside the sale that took 
place on the 18th July 1916. The learn- 
ed Subordinate Judge disposed of the 
defendant’s application with regard to 
the question of valuation, and directed 
that the value of the property specified 
by the decres-holder and by the judgment- 
debtor should be set forth in the pro- 
clamation, and this was done and by 
consent of the parties no fresh sale pro- 
clamation was issued. On the 15th May 
1316 the judgment-debtor prayed for two 
weeks’ time, waiving, as he stated in his 
petition, “any objection as to irregularity 
and inadequacy of price,” and asking that 
the sale might not take place until the 
8ist May 1916. Accordingly that appli- 
cation was granted, and the date of sale 
was fixed for the 3lst May 1916. On 
this date the defendant in his petition 
again recognised the validity of the sale 
proclamation; and raised no objection as 
to service and waived all objection as to 
any irregularity that might exist as to 
the manner in whiéh the valuation was 
stated in the proclamation. The defendant 
further applied on the lst June under 
Order XXI, rule 83, for further time 
to enable him to pay off the decretal sum 
that was due to the plaintiff. This ap- 
plication was also granted; and time was 
given up to the 26th June 1916. On 
the 26th June 1916 a further application 
for time was made by the judgment- 
debtor asking that the sale might . again 
be postponed and the defendant might 
be granted time to enable him to pay 
off the decretal sum. This application 
the learned Judge also granted, and the 
sale was finally postponed’ to the 18th 
July 1916. On that date the judgment- 
debtor-defendant was unable to find or 
raise the money to pay off the plaintiff's 


< decree, and accordingly the salé took place, 


and the plaintiff-decree-holder became the 
purchaser at the sum of Rs. 5,000 for 
lot No. 1 and Rs. 950 for lot No. 2. 
Each application for adjournment Was 
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: granted and in consideration of the ad- 
journment being granted, the defendant 
averred that he would raise no objec- 
tion as. to any irregularity in connection 
with the issue of a fresh sale proclamation 
after the valuation had been revised, in 
the manner which I have stated, in 
March 1916. It would be quite impossible 
to hold that the defendant had not com- 
pletely waived and abandoned his right to 
have a fresh sale proclamation issued, His 
conduct was only inconsistent with his 
waiving the necessity of a fresh sale 
proclamation after the llth of March 
1916. Therefore, so far as that matter 
is relied upon as an irregularity for im- 
peaching the sale that was effected it is 
utterly without substance or foundation. 
The only other irregularity -which is 
suggested is, that the notice of the pro- 
clamation was not duly served. This 
point, as I-have already stated,- was ‘not 
taken at any time prior to the application 


which was made before the learned 
Judge to set aside the sale on the 
16th August 1916; and it appears to 


us from the evidence and the admission 
contained in the judgment-debtor’s first 
petition that tbe proclamation was duly 
served in the ordinary way prescribed by 
the rules; and in respect of that conten- 
tion the defendant has no ground for 
objection. The present application was 
made on the 16th August 1916 to set 
‘aside the sale on the ground of material 
‘irregularity which caused the defendant- 
judgment-debtor substantial injury; and 
the two grounds alleged to support his appli- 
ication are, jirstly, the material irregularity 
in setting forth the valuation of the pro- 
perty, and secondly, the non-service of the 
notice of the proclamation. The learned 
Judge considered the matter very careful- 
ly and he came to the conclusion that 
the defendant had no ground for oom- 
plaint whatsoever; that he was shown 
every consideration; that he had waived 
‘expressly the necessity of any fresh sale 
proclamation being issued in March, and 
that in point of fact notice had been 
duly served. In the view that the learn- 
ed Subordinate Judge took and the deoi- 
sion at which he arrived, I think he was 
perfectly correct. We are satisfied that 
‘the sale proclamation was duly served and 
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that no irregularity can be relied upon 
in respect of the non-issue of a fresh 
sale proclamation. It is stated that it 
was wrong in effect to have stated two 
separate valuations in the proclamation, 
the decree-holder’s valuation and the 
judgment debtors valuation. I do not 
think that it was wrong. Mr. Krishna Sahat 
relies upon it as an irregularity, baving 
regard to the recent decision of this Court 
in the Full Bench case reported as Raghu- 
nath Singh v, Hazari Sahu (1), but at the 
time that the learned Judge did enter the 
two valuations in the proclamation it appears 
practice 
recognised for some time in this province and 
occasionally acted upon by some and not 
by others. Therefore, I do not think that 
there was any irregularity at all; but in 
this respect apart from that, assuming 
that there was an irregularity, in my 
opinion the judgment-debtor has complete- 
ly waived this point as a valid ground 
of objection. It is essential for the 
judgment-debtor, in order to succeed in an 
application under Order XXI, to show 
that the inadequacy of the prices stated 
in the sale proclamation was caused in 
consequence of the irregularity. There is 
not a scintilla of evidence on the record 
to suggest that the failure to issue a 
fresh sale proclamation in any way caused 
an inadequacy. of bidding at the sale, or 
that the judgment-debtor was prejudiced 
in any way whatsoever by any material 
irregularity in the publishing and conduct of 
the sale. - In my opinion there was no ir- 
regularity and this application must, therefore, 
be dismissed with costs, . measured at three 
gold mohurs. 

CHAPMAN, J.—I agree. 

Appeal dismissed. 

(1) 37 Ind. Cas. 872; 2 P. L. J, 130; 1 P. L. W, 111 

(1917) Pat. 105. 
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; MADRAS HIGH COURT. 
ORIGINAL Suit APPRAL No. 22 
or 1916. 
March 29, 1917. 
Present:—Sir John Wallis, Kr., Chief Justice, 
i and Mr. Justice Oldfield. 
BANGHY ABDUL RAZACK SAHIB, 
GENERAL MERCHANT CARRYING ON 
BUSINESS UNDER THE NAME OF 
Mzssrs. KHAN SAHIB BANGHY 
ABDUL KHADER SAHIB & Co.— 
PLAINTIFF— APPELLANT 
VETSUS 
KHANDI RAO AND ANOTHER, MERCHANTS 
CARRYING ON BUSINESS UNDER THE 
NAME AND STYLE OF ^ 
K. A. RAM & Co.—Derenpants 


—~ RESPONDENTS. 

Contract, construction of-—Contract for supply of 
goods by agent of enemy firm —Declaration of hostilities 
before arrival of vessel—Commercial Intercourse with 
Enemies Ordinance (VI of 1914)—Capture of vessel 
and condemnation by Prize Court—~ Subsequent release, 
effect of—Breach of contract—Damages, liability for 
— Contract Act (IX of 1872), s. 56 and illus. (d). 

Defendants, agents of a German firm, contracted 
on 25th August 1914 to deliver to plaintiff at Madura 
certain casks of dye in 8 instalments of 2 casks each 
‘to be delivered on arrival of the steamers, one lot of 
two casks to be delivered each time at Rs. 501-4-0 
for each cask.’ “The defendants were not to be res- 
ponsible if the steamers did not come to Madras or 
Tuticorin, the port for Madura, where the goods were 
to be consigned. One of the steamers, Barenfels, left 
Hamburg and Antwerp before the outbreak of war but 
before it could arrive, war had broken out and the 
Con mercial Intercourse with Enemies Ordinance was 
in force. The Barenfels and her cargo were captured 
in October 1914and condemned by the Prize Court. 
She was, however, subsequently released and allowed 
to proceed on her voyage to Colombo. ‘I'he defend- 
ants were precluded from taking delivery of the 
goods, unless they deposited a sum amounting to 
twice the invoice value of the goods. In an action 


for damages for breach of contract against the 
defendants: 


Held, that the defendants were not liable inas-. 
much as; 

(1) on the true construction of the contract the 
defendants were not liable to deliver the goods even 
if the steamer did arrive when there were no such 
goods init; [p. 852, col. 1.] 

Hale v. Rawson, (1858) 27 L. J.O. P. 189; 4 C. B. 
tr. s.) 85;4 Jur. (N. s.) 363; 6 W.R. 339; 31 L.T. 

o. 8.) 59; 114 R. B. 632; 140 E. B, 1013, distinguished, 


(2) the capture of the ship was one of the 
possibilities contemplated under the clause in the 
contract relating tothe non-arrival of steamers which 
relieved the defendants from the obligation to supply 
the goods on the said contingency [p. 852, cols. 1 & 2. | 

(3) the condemnation of the goods related back 
and divested the owners of the goods as from the 
date of seizure and the effect of the proclamation was 


Messrs. W. 
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to render the further performance of the contract 
illegal; [p. 852, col. 1.) 

(4) the subsequent release of the vessel and her 
cargo did not impose on the defendants any 
obligation to purchase the goods at a greatly 
enhanced price from the Prize authorities and make 
them over to the plaintiff. [p. 852, col. 2.3 


Appeal from the. judgment of Mr. Justice 
Bakewell in the exercise of the Original 
Civil Jurisdiction of the High Court, in Civil 
Suit No. 229 of 1915. 

Messrs. Grant and Greatorex, for the Appel- 
lant. 

Messrs. Short, 
Respondents. 

JUDGMENT.—This isa suit for breach 
of contract entered into between the plaintiffs 
who are merchants at Ambur and the defend- 
ants who were importers of German dyes to 
Madras and Tuticorin, entered into on the 
25th August 1914 afterthe outbreak of the 
war, by which the defendants undertook to 
deliver certain casks of dye from the lot to 
arrive per SS. Steinturn and certain other 
casks from what is described as the. “Bombay 
lot” meaning the lot imported by the defend- 
ants at Bombay. The contract went on to 
stipulate for three deliveries of two casks, 
each of the weight and description mentioned, 
“to be delivered on arrival of other steamers, 
one lot of two casks to be delivered each time 
at the above-mentioned rate, z.¢e., Rs. 501.4-0 
for each cask. We are not responsible for the 
supply of goods if steamers do notcome to 
Madras or Madura ” : 

The evidence shows that the defendants 
had arranged for sonsignments by successive 
steamers, and having regard to this we have 
no doubt that what the defendants understood 
to deliver was twocasks of the required 
description arriving in the ordinary course 
in successive steamers consigned to the 
defendants at Madras or Tuticorin, the port 
for Madura. In the caseof Tuticorin, the 
ship either touched at Tuticorin or landed 
the goods at Colombo for transhipment. One 
of the steamers, Barenfels, had left Hamburg 
and Antwerp before the outbreak of war and, 
according to the evidence, should have 
arrived in Madras about the 17th August in 
the ordinary course. On the date of the 
contract she was overdue, and the defendant 
says he did not know what had happened to 


& Oo., for the 


Bewes 


her. She did arrive ultimately in May 1916, 
.and the first contention of the learned 


Advocate-General was, that under the 
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contract on the arrival of the Barenfels the 
defendants became bound to make delivery 
even if the goods were not on board, citing 
Hale v, Rawson (1l). In that case which 
was an action for failure to deliver tallow on 
the arrival of a cerfain steamship, it was held 
that they were not relieved for their obliga- 
tion because it turned ont the ship had no 
tallow on board. Here, we think, it is clear 
from the language of Exhibit Aand having 
regard to tbe course of business and the 
stipulation as to the non-arriyal of the 
steamers, that tbe defendants were only 
bound to make deliveries out of the lots 
consigned to the defendants in the ordinary 
course of business by the steamers referred to 
and arriving therein, and that they were not 
bound to make any such delivery on the arrival 
of the steamer without having on board 
any such goods consigned to the defendants. 
This being the interpretation of the contract, 
asthe goods had not arrived before the 
coming into force of the proclamation of the 
9th September 1914 against trading with 
the enemy, the effect of that proclamation 
was to render the further performance of 
the contrac illegal, as it would admittedly 
have been impossible for the defendants to 
take up the goods and pay for them, and to 
put an end to the contract, Karberg (Arnhold) 
4 Co. v. Blythe, Green, Jourdain & Co. (2). 

\ The case may also be disposed of on another 
ground. The Barenfels and her cargo were 
captured in October 1914 as prize of war 
and takeninto Alexandria for condemnation, 
and they were subsequently ' condemned 
as prize of war in September 1915, a 
condemnation which related back and divested 
the owners of the goods as from the date of 
seizure. The Odessa (3), The Zamora (4), 
Under the contract, as already stated, the 
defendants were not to be responsible for the 
supply of goods if steamers did not come to 
Madras or Madura, and these steamers 
clearly were the “other steamers”, already 
mentioned, by whichthe three consignments 


-were coming out. In these circumstances, 


~ 


the capture of the Barenfels, which must haye 


(1) (1858) 27 L. J. O. P. 159; 40. B. (N. s.) 85; 4 
Jur. (N. 8.) 362; 6 W, R. 889; 31 D. T. (os) KO. T 
R. R. €32; 140 E. R. 1013. RA 

(2) (1916) 1 K. B. 495; 85 L, J K. B. 665. 

(3) (1918) A. C. 158; 85 L, J, P, O. 49, 

(4) (1918) 2 A. O. 77, 


INDIAN OASES. 


[1917 


been one of the possibilities contemplated, 
in our opinion relieved the defendants of 
liability under this clause and put an end to 
the contractso far asthis particular con- 
signment was concerned: And it seems to 
us Immaterial that some six months later the 
ship and cargo were sent out to Colombo, 
Madras and Caloutta by bailees. from the 
Prize Court who landed the goods in question, 
whish were consigned to Tuticorin at 
Colombo, and did not forward them by 
transhipment to the defendants, the cecon- 


signees at Tuticorin. There was no 
certiicate of release from the Prize 
Court in respect of these goods which 


at the time were being proceeded against 
for condemnation, and the only termson 
which the defendants were able to obtain 
delivery of them was by depositing a sum 
amounting to twice their invoice value and 
by agreeing that, if the goods were con- 
demred, as happened, this sum should be 
treated as the sale price paid tothe Prize 
authorities as vendors. It cannot be said 
thatthe defendants were under any obliga- 
tion to purchase these goods ata greatly 
enhanced price from the Prize authorities 
and make them over to the plaintiff, and 
we think the plaintiff's claim in respect cf 
these casks fails, 


The case as regards the plaintiff’s other 
ground of claim on account of the consign- 
ment on the SS. Frimley is even clearer. 
The evidence, for there is nothing explicit 
in the plaint, is that kegs of 16 per 
cent, strength arrived by that ship. The 
contract being for delivery of kegs of 40 
per cent. strength, it was for the plaintiff 
to show that the defendants were in a position 
to deliver dye such as that described in the 
contract. We think it is clear that the plaint- 
iffs have not done so and that the descrip: 
tion of the dye on the Frimley differs 
in toto from the deseription stipulated for. 
We may add that on the evidence the plaint- 
iffs failed entirely to establish that the dye 
on the Frimley could be accepted as equivalent 
to that referred to in the contract, the only 
witness who had any practical knowledge 
of dyeing deposing that dye of 16 per cent. 
strength could not produce the same quality 
of colour as that of 4) per cent. strength after 
admixture. < 
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RAM LOCHAN SINGH YV., JATADHARI SINGH, 


In the result, the appeal fails and is dis- 
missed with costs. (Two Counsel). 
Appeal dismissed, 


+ V.R.P, 


PATNA HIGH COURT. 
SECOND Civit APPEAL No. 1264 or 1916, 
June 12, 1917. 
` Present:——Mr, Justice Atkinson and 
Mr, Justice Jwala Prasad. 
RAM LOCHAN SINGH AND OTHERS— 
PLAINTIFES —APPELLANTS 
versus 
JATADHARI SINGH AND otaers— 
DEFENDANTS——RESPONDENTS. 
Civil Procedure Code (Act Y of 1908), O. XXITI, r. 
1, 2. 11—Appeal--- Withdrawal of suit —Res judicata. 
Once a case is taken on appeal it cannot be said 
to have been finally determined until the Appellate 
Court has adjudicated upon the question in issua 
between the parties, and byreason of the Conrté 
allowing the suit to be withdrawn by the plaintiff it 
cannot be said that its order possesses that necessary 
degree of finality soas to operate as res judicata 
relative to the rights of the parties to the antecedent 
litigation. [p. 858, col, L} « 
Appeal from a decision of the District 
Judge, Gya. 
Mr. Kazlashpat:, for the Appellants. 
Mr, Shambhu Saran for Mr. Anugrah N. 
Sinha, for the Respondents. 
JUDGMENT.—The plaintiffs in the year 
1316 F. S. purchased the interest of one Raj- 
nath Singh im -annas 9-pies share in 
Mouza Rajpore. Prior to this purchase 
by the plaintiffs, the defendants, with some 
of their relations, obtained a thicea of one 
anna 3 dams share comprised within the 
9 annas 9 pies share purchased by the 
plaintiffs. The one anna 3 dams share 
which was leased to the defendants re- 
presented lands which were in the possession 
of the defendants and other members of 
their family together with 19 bighas which the 
defendants in this suit had purchased 
from one Chhatu Singh. The total area of 
the land which was in the possession of 
the defendants and their relations and 
which was termed their ancestral kasht 
property was 57 Odbighas. This area of 
land together with the 19 bighas which 
was the property of Chhatu Singh was 
leased to the defendants at an annual eash rent 
. of Rs. 178 for the years 1304 to 1810 inolg- 
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sive. It does not ‘appear clearly if after the 
expiration of the lease in 1310 the defend- 
ants continued to pay to Rajnath Singh 
a cash rent ora bhauli rent. The plaintiffs, 
however, allege in paragraph 6 of their 
plaint that a bhauli rent was paid by the 
defendants to Rajnath Singh after the 
lease had expired, but this is denied by 
the defendants. Of the total area of 57 
bighas of kasht land the defendants ac- 
quired 24 bighas and the residue 33 bighas 
remained with the defendants’ other relations. 
Subsequently the defendants purchased 
Chhatu Singh’s interest of 19 bighas; and 
thereby the defendants in this suit became 
entitled to, and were in possession of, 44 
bighas in round figures of the original 
lands comprised in the thecca of 13804. 
Thus the reserve rent of Rs. 178 ought 
to be apportioned bstween the defendanta 
in this suit and the relations of the defend- 
ants who are still in possession of the 
33 bighas odd of the original kasht lands. 


The plaintiffs bring this suit to recover 
bhauli rent for the years 1317 to 1320, 
The plaintiffs brought a suit originally in 
the year 1909 claiming a bhauli rent 
against these defendants and the number 
of that sait was 253 of 1909. That suit 
was dismissed by the Munsif who tried it. 
On appeal it was also dismissed by the 
learned District Judge The case then 
went in second appeal before the High 
Court at Calentta, and the High Court 
was pleased to allow the plaintiffs to 
withdraw the suit and gave them liberty 
to institute a fresh suit provided that 
they paid the costs of the defendants in 
that suit within two months of the date: 
of the record reashing the lower Court. 
The plaintiffs paid the costa of the High 
Court and also the costs of the District 
Judges Court but omitted to pay the costs 
incurred in the Munsif’s Court. The 
Munsif, however, allowed a fortnight’s time 
to the plaintiffs to make a further deposit 
of the costs which were due for the 
Munsif’s Court. The plaintiffs made a 
deposit within the time allowed by the 
Munsif and the money deposited was with- 
drawn by the defendants in satisfaction o f 
the costs due from the plaintiffs, 

The learned Subordinate Judge, who ma 
the present suit, held that the proceedings 
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of 1909 did not operate as res judicata in 
respect of the plaintiffs’ claim in this suit. 
The learned Judge on appeal, however, has 
taken a contrary view and has held that 
the order made by ibe Caleutta High 
Court did operateas a bar tothe plaintiffs’ 
right to sue. in this action and that it 
operates. But we think that the learned 
District Judge was wrong. Once a case is 
taken on appeal it cannot be said to have 
been finally determined until the Appellate 
Court has adjudicated upon the question 
in issue between the parties; and by 
reason of the High Court allowing this 
suit to be withdrawn by the plaintiffs, it 
cannot be said that its order possesses 
that necessary degree of finality so as to 
operate as res judicata relative to the 
rights of the parties to the antecedent 
litigation. In a oase reported as Ghurphekni 
y. Purmeshar Dayal Dubey (1), the law upon 
this question is clearly summarised in the 
following words: “When the decision of 
the lower Court is taken on appeal 
to a superior Tribunal and that Tribunal for 
any reason does not think fif to deaide 
the matter, if is left an open question.” 
Here their Lordships of the Caleutta High 
Court allowed the plaintiffs to withdraw 
the suit and by reason of this permission 
to withdraw, the very foundation or basis 
of the order of dismissal passed by the 
lower Court was cut away. Therefore, in 
no sense can the order made by the 
Calcutta High Court be deemed to operate 
ag res judicata in any subsequent proceeding, 
We think that the learned Subordinate 
Judge was right in the determination of 
the question of ‘law arrived at by him 
‘and that the learned District Judge was 
wrong. 
The only question which remains for 
determination is whether the plaintiff is 
entitled to a bhaule rent or to a sash 
rent, The learned District Judge held that 
they were not entitled to bhauli rent having 
regard to the determination of the point of 
- law which arose. The loarned Subordinate 
Judge held that they were entitled to cash 
rent ‘because under the lease of 1304 the 
original bhaulc rent was converted from 
bhauli into nakdi. The learned Subordinate 
e Judge, however, dismissed the plaintiffs’ claim 


(1) 5 0. L. J. 658, 
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on the ground that they had wrongly claimed 
bhault rent when they should have claimed 
cash rent. In the Record of Rights the 
defendants are recorded as being tenants- 
of the 44 bighas in their possession at 46 
rent of Rs. 104 per annum. This rent 
bears the same proportion to the total rental 
specified in the thika of 1804, viz., 
Rs. 178, as the area in respect of which it 
is payable bears to the total area sovered 
by the lease of 1304. There is nothing 
on the resord to show that the presump- 
tion of accuracy attaching to the entry 
in the Record of Rights has been rebutted. 
Accordingly we think that the plaintiffs are 
entitled to receive a cash rent from the 
defendants at the rate of Rs. 104 per 
annum in respect of the total area of 
land in their occupation, namely, 44 bzghas. 


Accordingly, by consent of the parties, 
we modify the decrees of the 
learned District Judge and declare that 
the plaintiffs are entitled to have a 
decree from the defendants for the 
years in suit for cash rent at Rs. 104 


per annum. Owing to the inefficient manner 
in which this appeal has been argued we 
will give no costs in this appeal which 
is, therefore, decreed in a modified form 
without costs. 

Appeal partly allowed. 





LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Orvik Arrear No, 28 or 1916. 
June 11, 1917. 
Present:—Mr. Justise Maung Kin. 
MAUNG BA MAUNG—Derenpant— 
APPELLANT 
 VETEUS 
MAUNG PYU AND OTHBRS-—PLAINTI FES—- 


RESPONDENTS. 
Buddhist Law, Burmese—Gift—Transfer of Property 


Act (IV of 1882), ss. 122, 123-—-Death-bed gift 
— Registration— Possession, delivery of, whether 
mecessary. 


Under section 123 of the Transfer of Property Act 
delivery of possession is not essential to the validity 
of a gift, and a gift by registered deed wonld be 
valid without more. But where a gift involves 
questions of marriage, succession, inheritance or 
religious usage, the Buddhist Law will apply. [p. 855, 
col. 2; p. 856, col. 1.] 

Under the Buddhist Law a gift made during the 
donor’s last illness with the effect of excluding his 
heirs would be invalid without delivery of possession. 

[1+ 8&6, col. 1.] - 
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. Mr. Ko Ko Gy:, for the Appellant. 
. Mr: E. N. Burjorjee, for the Respondents. 
JUDG@MENT.—The subject-matter of the 
suit is a piece of paddy land which was 
the property of the deceased Maung Aung 
a: The plaintiffs claimed it by way of 
inheritance on thé ground thet the deceased 
was their brother, The defendant, who 
took possession cf the land on Maung 
Aung Ba’s death, claimed it as an adopted 
son of the deceased and also by way of gift 
from him. He denied that the deceased 
wasthe brother of the plaintiffs and said 
if they were, they had failed to maintain 
fraternal relations with the deceased. 

The concurrent findings of the lower 
Courts ate:— 

(1) that the deceased was the brother of 
the plaintiffs and that they had not failed in 
their duties towards him: 

(2) that the defendant was not proved to 
be an adopted son as alleged. 

As to the validity of the gift the lower 


. Courts differed. The Trial Court held that 


the gift was valid. The Divisional Court held 
that the document evidencing the gift was exe- 
cuted by the deceased and was daly registered, 
but that it was not valid on the grounds 
that there was no delivery of possession, 
that the donee was a minor who was noft 
in a position to accept the gift, and that 
no duly appointed guardian had accepted 
the gift on his behalf, 


Before me the learned Counsel for the 
defendant contended that the lower Courts 
erred in holding that there was not evidence 
of that publicity and notoriety of the adop- 
tion which was essential to establish it. 
‘The: ground of the contention was that in 
the registered deed of gift the defendant 
is described as the deceased’s adopted son, 

adopted as his heir.” A number of Indian 
rulings were cited to show that registration 
is notice to the world of what is done or 
intended to be done by means of the docu- 
ment registered. I do “not think that 
those cases can be applied to this case. The 
deed of gift was executed when the deceased 
was 11]; and he died from that illness a few 
days after. There is nothing to show that 
the words relied on were inserted under his 
instructions, As a fact someone went to 
the township headcuarters and got the 
deed written by a petition-writer; and it 
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was executed at the deceased’s house at a 
village some four miles away from the head- 
quarters. It was, of course, read over to the 
deceased before he signed it. Even so, I 
am not disposed to find that he acknowledged 
the truth of every assertion in the deed, 
Moreover, there is nothing extraordinary 
in. the presence of this particular assertion 
as a part of the deed, because it is clear 
that the deceased desired to give the land 
to the defendant and even if the assertion 
had been inserted without his instructions, 
the deceased would not have demurred to 
it. 1 am, therefore, unable to hold that 
the fact that the defendant was deseribed 
in the deed as an adopted son is evidence of 
the necessary publicity or notoriety of the 
alleged relationship. The second of the 
concurrent findings above mentioned is, there- 
fore, correct. There is no reason to think 
the first of them is wrong either. In fact 
its correctness was not seriously impugned 
by defendant’s Counsel and I hold that if is 
correct. 

As regards the question whether an 
ac-eptance of the gift was necessary, I hold 
that it was mot.” Section 122 of the Transfer 
of Property Act does indicate that without 
an acceptance there cannot be a valid gift 
as defined by it, but that section has not 
been extended to the districts but only 
section 123. That being the case, it cannot 
be held that the spesial definition of a gift 
under section 122 applies. In Euglish Law 
acceptance is not necessary but it seems 
that by section 122 the Legislature makes 
aspecial rule requiring acceptance of a gift 
as an essential to its validity. Sucha 
special rule cannot, however, be applied 
unless its applicability has been extended. 


As regards the question whether delivery 
of possession was necessary, the answer 
will depend upon circumstances. If it was 
an ordinary gift the delivery of possession 
would not be necessary. The registered 
deed without more would have made it 
valid, for under section 123 ofthe Transfer 
of Property Act delivery of possession 
is not an essential to the validity of a 
gift, Under Hindu Law delivery of posa 
session was necessary for the validity of 
the gift and it has been held with re- 
gard to Hindu gifts that section 123 
of the Act has abrogated the rule. More- 
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over, Buddhist Law cannot be applied to the 
oase of å gift, unless questions of marriage, 
inheritance, suecession or religious usage are 
involved init. Butit bas been urged that 
the gift wus made during the deceased’s 
last illness and was of the whole of his 
property and that the intention was to prevent 
the natural heirs from inheriting the pro- 
perty or any portion of it. Inthe case of 
Maung Pan U v. Ma Kyi Nyo (1) Mr. Justice 
Twomey referred with approval to an 
extract given at page 4 of the Upper Burma 
Rulings 1907-08, under the head Buddhist 
Law, Gift, and said that the applicability 
of the Buddhist Law to gifts depends on 
the circumstances of each case. “In one 
case if may be a matter of religious usage 
3s where a gift is made on the occasion 


of a shinbyu ceremony. In another it 
may be either a matter of religious 
usage or ‘inheritance or succession, as 


when a father gave land to his daughter 
and her husband onthe occasion of her 
ear-boring and betrothal. In a third it 
may be a matter of inheritance as in 
the sase ofa death-bed gift. In all such 
cases the Buddhist Law applies and not 
the general law contained in the Transfer 
of Property Act and other Acts”. It may 
be doubted whether the Buddhist Law would 
apply to the second of the above three cases, 
But in regard to the first of them and to 
the shinbyu gift in particular, Mr, Justice 
Twomey held in Ma Pan Nyun v. Ma Hla 
Sein (2) that questions regarding their 
validity must be decided according to the 
Buddhist Law, as they are questions regard- 
ing the religions usage. As regards 
the third of the three eases, I have 
not found apy dissentient view. In Pan 
U's case (1) above cited, the alleged gifts 
were made by a father far advanced in 
years (75) two years before his death. 
The gifts involved the whole of his estate 
and their effect was to give three of his 
seven children a much larger share than 
they could obtain after his death under the 
ordinary Buddhist rules of inheritance. And 
the learned Judge held that the donor’s 
purpose was plainly to evade those rules 
and that in such a case the Buddhist Law 


(1) 8 Ind. Cas, 1200; 3 Bur, L. T. 107. 
(2) 80 Ind. Cas. 665; 8 L. B. R. 190; 8 Bur. L. T, 


is applicable. The case before me is much 
stronger inasmuch as the gift was made” 
during the donor’s last illness and the effect 
was to exclude the heirs. I would, therefore, 
hold that Baddhist Law applies and there 
being no delivery of possession, the gift was 
invalid, 
The appeal is dismissed with costs. 


Appeal dismissed. 


PATNA HIGH COURT. 
APPEALS FROM ORIGINAL Decenes Nos, 427 AND 
468 or 1915. . 
May 23, 1917. 
Present:—Mry., Justice Sharfaddin and 
Mr, Justice Roe. 
In No. 427 or 1915 
Tue OFFICIAL TRUSTEE or BENGAL— 
PLAINTIFF—APPELLANT 
Versus 
NIM CHAND MARWARI AND OTHERS— 
DEFENDANTS — RESPONDENTS, 
In No. 468 or 1915 
NIM CHAND BAID MARWARI AND OTHERS 
—~DEFENDANTS—APPELLANTS 
VeTSUS 


OC. E. GREY, Esq.— RESPONDENT, 

Muhammadan Law-—-Trust or gift, deed of, opera- 
tion of-—- Possession, delivery of, necessity of, 

In order to make a deed of trust or gift operative 
under the Muhammadan Law, it is necessary that 
possession should forthwith be delivered to the 
donee or trustee. [p. 857, col. 2.] 

Nawab Umjad Ally Khan’ v Musammat Mohumdee 
Begum, 11 M. I. A. 517; 10 W. R. (P. 0.) 28; 2 Snth. 
P. O. J. 98; 2 Sar. P, C. J. 315; 20 E. R. 195, followed. 

Rahim Bakhsh v, Muhammad Hasan, ILA 1; A. W, 
N. (1888) 266; 18 Ind. Jur. 152; 6 Ind. Dec. (N. 8.) 429, 
relied upon, 

Where a deed of trust is divisible, and possession 
has been taken of some of the property comprised in 
the deed, the deed is operative only to the extent to 
which possession has been taken. [p. 858, col. 1.] 


Appeals from a decision of the Subordinate 
Judge, Purneah, dated the 19th July 1915. 
Dr. D. N. Mitra and Mr, B.N, Mitr:, 
for the Appellant. 
Messrs. Harnarain Parsad and 
Charan Mitra, for the Respondent. - 
JUDGMENT.—-The suit from which these 
appeals arise is based upon certain acts 
of waste on the part of one Nawab Sajad 
Delawar Reza in respect of the property 
claimed by the Official Trustee of . Bengal 
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to be held ‘in ‘trust ‘under a deed dated 


the 19th February 1900. “This trust deed’ 
2000 a 


relates to an allowance of Rs. 
morth payable to the Nawab by purchasers 
of the zemindarz, who in consideration of 
that purchase have made themselves liable 
to pay this monthly allowance. Excluded 
from the purchase of the zemindar: was 
a palace and grounds measuring some 150 
-bighas. The acts of waste are alleged to 
have been committed in regard to this 
palace and grounds. 

By the terms of the deed, executed in 


favour of the Offcial Trustee, the allowance ` 


is to be divided between the Nawab and 
certain relatives and the Nawab himself 
is to remain in possession of the palace 
and grounds during his lifetime. The actual 
words of the deed are — . 

“That the said Official Trustee of Bengal 
shall allow the said Nawab Sayed Delawar 
Reza during his lifetime to reside in the 
said palace and to use and occupy the 
same and all other messnages, bungalows, 
land, eto., and every part thereof free of 
rent,” 

The defendants obtained a money decree 
against the Nawab and in execution thereof 
purchased a stable and outbuildings valued 
at Rs. 2,062. This they demolished and 
for this and other damages done to the 
property, a decree for Rs. 2,262 has been 
made by the lower Court. 

The plaintiff also claims possession of 20 
bighas of the compound which have been 
leased by the Nawab to the same set of 
defendants. The Court below has held 
that as the deed of endowment gives the 
Nawab a right to enjoy the property, the 
lease granted by the Nawab must be held 
good for his lifetime, The plaintiff’s suit 
for recovery of possession. of the land 
leased has been dismissed. 


In the lower Court the chief defence 
taken was that the, deed was never acted 
upon. The lower Court decided this issue 
by reference to the fact that the Official 
Trustee received the monthly allowance 
and divided it in accordance with the 
terms of the trust. The lower Court did 
not specifically enter into the question 
whether the deed was acted upon in its 


entirety, that is to say, whether possession 


of the palace and compound eyer yested 


in the Official Trustée, but it is oleat 
from the evidence that the Official Trustee 
was never in fact in actual possession of the 
property, and this is indicated by the following 
passage from the Subordinate Judge’s judg- 
ment:— 

“In short he (the Nawab) has been 
doing: all sorts of acts of waste without 
any oheok from the plaintiff, though he 
was allowed only to occupy and use the 
palace and its compound with the buildings 
on it free of rent during his life.” 


. Now as we understand Volume III, 
Chapter XXX, ofthe Hedaya one of the 
most important points in the operation of 
a deed of trust or gift is that possession 
should forthwith be delivered to the donee 
or trustee. This principle was recognized in 
Nawab Umjgad Ally Khan v. Musammai 
Mohumdee Begum (1). The whole case law 


‘on the subject has been gone into, if we 


may say so, exhaustively by the Hon’ble 
Mr. Justice Mahmood in Rahim Bakhsh v. 
Muhammad Hasan (2). There can ‘be no 
doubt that a deed of gift is not valid 
under Muhammadan Law if possession is 
not given. It is suggested that in the 
circumstances of the present coase there 
was no necessity thatthe Official Trustee 
should travel all the way from Calcutta 
to take possession of the palace. The 
terms of the trust showed that it was not 
intended that he should take physical 
possession cf the property. In the oases 
cited by the Hon’ble Mr. Justice Mahmood a 
clear distinction has been drawn  betwean 
cases in which it was possible and the 
cases in which it was not possible to take 
possession of the property, as for instance, 
in the case decided in Shehazadee Hazara 
Begum v. Khaja Hossein Ali Khan (8). In 
that case the property at the time of the 
gift was in usufructuary mortgage to a 
third party. A distinction has also been 
drawn in cases in which the usufruct has 
been reserved to the donor while the donee 
has been regarded as in possession of the 
corpus of the property itself. Inthe case 
before us there was no bar to an actual 


(1) 11 M. I. A. 517; 10 W, R. (P. C.) 25; 2 Suth. 
P. C. J. 98; 2 Sar. P. C. J. 315; 20 E, R. 195. 

(2) 11 A. 1; A. WN. (1888) 266; 13 Ind. Jur, 152; 
6 Ind. Dec. (N s.) 429, 

(3) 12 W. R. 498; 4 B. L, R. A. Ọ, 86, A 
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delivery of pössesslioh at the time of 
signing the deed -of gift. It cannot be said 
that the donor is receiving only the usufruct. 
He has not only been in actual possession 
he has actually pulled up the marble floors 
and iron vailings and sold them and 
appropriated the proceeds. It is urged 
that an actual taking of possession would 
have been an idle ceremony. We cannot 
accept this suggestion. No ceremony pre- 
scribed by the sacred law can be deemed 
idle. In the case before us the ceremony 
would have been most valuable as putting 
third parties on their guard against dealing 
with the Nawab in respect of the property 
given in trust. 

The result is that the trust deed is opera- 
tive only to the extent to which possession 
has been taken. It is clearly divisible into 
two parts. Possession has been taken of 
the monthly allowance. The deed is opera- 
tive as regards the monthly allowance. 
Possession has not been taken of the palace 
and grounds. The deed is inoperative to 
that extent, The plaintiff has no title in 
the palace and grounds, 
have been and now is dismissed with 
costs. Appeal No. 4%7 of 1915 is dismissed 
with costs. Appeal No. 468 of 1915 is 
decreed with costs. ; 

Appeal No. 427 of 1915 dismissed; 
` Appeal No, 468 of 1915 decreed, 





LOWER BURMA CHIEF COURT. 
Sproat Frest Civiu AresaL No. 176 or 1916, 
i May 4, 1917. 


Present: —Mr. Justice Maung Kin. . 
YAGAPPA CHETTY—P.taintirr— 
APPELLANT 
ü versus 


K. Y; MAHOMED AND oTHERS— 
DsrENDANTS— RESPONDENTS. . 

Limitation Act (IX of 1908), 8.21 (b)--Part-pay- 
ment— Payment of interest by one heir, whether binds 
other heirs—Civil Procedure Code (Act V of 1908), s 
34, (2)— Decree silent as to interest, construction of. 

Payment of interest by one of his heirs on a debt 
due by a deceaséd person does not save limitation 
as against the other heirs. [p. 858, col 2.) 

Arjun Ram Pal v. Rohima Banu, 14 Ind. Cas. 128, 

ied upon. 
ee a decree is silent with respect to further 
interest from date of decree to date of payment, the 
Court must be deemed to have refused such interest 
and a separate suit will not lie for its recovery. ip. 
abo, col, 2.] . 
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The matter must be treated asif the Court had 
Bkercised its discretidn and refused to give interest, 
dnless it cdi be shown thdt its silente was due te 
oversight or mistake. [p. 859, col. 2. , 

Hiralal Ichhalal Majumdar v., Desai Narsilal 
Chaturbhujdas, 18 Ind, Cas 909; 37 B. 326 at p. 338 
& 339; 17 C. W., N. 573; 18 M. L. T. 415: (1913) M. W. 
N. 428; 11 A. L, J. 439; 17 C. L. J, 474; 15 Bom. L. R. 


. 483; 25 M. L. J. 101; 40 I A. 68, relied upon, 


Mr. Kastgir, for the Appellant. 
Mr. J. R. Das, for the Respondents. 


JUDGMENT. —This appeal arises out of a 
suit in which the defendants-respondents 
were sued on a pro-note in their respre- 
sentative capacity. The pro-note was execut- 
ed by K. Y. Cassim, since deceased. Dos 
fendant No. 1 is the elder} brother, and 
defendants Nos. 2 and 3 are daughters of thé 
deceased. Defendant No. 4 is the deceased’s 
nephew. Defendant No.3 is a minor and 
appeared by her guardian ad litem even in 
this Court. She’ waseleven years old, when 
the snit was filed. Of the defendants the 
first three only are the heirs of the deceased, 
the fourth defendant Mahomed not being 
an heir at all. l 

The plaintiffs claim that the suit is not 
barred by limitation on the ground that the 
defendant No. 1 made two part-payments 
which save limitation as against all the 
defendants. Defendant No. 1 did not 
appear to contest the suit. I have to take 
it that ihe alleged part-payments have been 
proved as the suit has been decreed as 
against defendants Nos, l and 4. The find- 
ing, has not been assailed here either. 

Now it has been held in Arjun Ram Pal 
v. Rohima Banu (1) that the payment of 
interest by one of his heirs on a debt due 
by a deceased person does not save limitation 
against the other heirs, 

But it is alleged that defendant No. 1 
made the part payments on his own behalf 
as .well as on behalf of the 2nd and 
3rd defendants as their duly authorized 
agent, inasmuch as he was then the manager 
and head of a joint family of which 
defendants Nos. 2 and 3 were members. 
This the latter defendants deny. And 
there is not a scrap of evidence to show 
that defendant No. 1 was such a head. More- 
over although thecase-law shows that the head 
of a joint Hindu family might have the 
necessary authority, it does not appear 


(1) 14 Ind. Cag. 128, 
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“that the same rule prevails among the 
Muhammadans. 

The learned Judge below observed in 
-his judgment that it is notalleged that de- 
fondant No. 1 was the natural guardian of 
either of the defendants Nos. 2 and 3. But 
it has been argued before me that defendant 
No. 1 was the lawful guardian of defendant 
No. 3 and as such was a person who falls 
within the meaning of the words agent 
duly authorized im that behalf’’ in sections 
19 and 20 of the Limitation Act, as defined 
by section 21 (1) of the same Ast. Sections 
107 and 109 of Wilson’s Digest of Anglo- 
Muhammadan Law show that failing all the 
female relatives mentioned in section 107, 
the oustody of a minor girl under the 
age of puberty belongs to the father, 
and failmg him to the nearest male 
paternal relative within the prohibited 
degrees, reckoning proximity in the same 
order as for inheritance. In Muhammadan 
Law puberty is presumed on the comple- 
tion of the fifteenth year in the ease of 
both males and females, unless there is 
evidence to ‘show that puberty in the 
particular case was attained earlier, 


Defendant No. 3 was only eleven years old at - 


the date of the institution of the suit 
and as the part-payments were made 
nearly three years before, she must bave been 
about eight years oldthen. Defendant No, 1 
was, therefore, the natural guardian of the 
person of the. minor defendant, which means 
according to the books that the guardiauship 
is for custody and education. I find also that 
even if the minor defendant had attained 
puberty defendant No. 1 would be the guardian 
of her person (failing father), executor 
of father’s Will and father’s father H, H. S. 
provided the minor is unmarried. See section 
111 of Wilson’s book. But this is not, in my 
opinion, sufficient for the purposes of 
section 21 (1) of the Limitation Act. 
I think defendant No. 1 should be the guardian 
of the minor’s property as well, because 
the act in question of his is sought to 
be made binding on the minor’s estate. 


Section 112 of. Wilsoxn’s book gives a 
list of the natural guardians of the property 
of a minor indicating the order of priority 
among them. The father’s 
included in that list and the section goes 
on to say that failing all of these ib is 
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for the Court to appoint a guardian 
or guardians. I hold, therefore, that defendant 
No. 1 was not “a person duly authorised” 
within the meaning of section 21 (1) of the 
Limitation Act. The result is that the 
payments made by defendant No. 1 cannot 
bind defendants Nos. 2 and 3. The appeal is, 
therefore, dismissed as against defendants 
Nos. 2 and 3 with costs. 

Defendants Nos. 1 and 3 have not appeared 
before this Court and as against them 
the plaintiffs ask for interest at 6 per cent. 
per annum from the date of institution of 
the suit till realisation. They say that 
they ask for that in their plaint and the 
learned Judge below failed to deal with 
their prayer. 

Section 34 (2) provides that where a 
decree is silent with respect to the payment 
of further interest from the date of the 
decree to the date of payment, the Court 
shall be deemed to have refused such 
interest, and a separate suit therefor shall 
not lie. The matter must, therefore, be 
treated as if the lower Court had exer- 
cised its discretion and refused to give 
interest, unless perhaps the plaintiff can 
show that the silence of that Court upon 
the point was due to an oversight or 
mistake, but there is nothing to show this. 
That being the case, the proper sourse is to 
follow the case of Hiralal Ichhalal Majumdar 
v. Desai Narsila! Ohaturbhujdas (2) of which 
the facts were similar to those in this case, 
and which decided that the High Court was 
right in declining to allow the prayer. The 
appeal is dismissed as against the 2nd and 
3rd respondents with costs, the costs in this 
Court being confined to one Advocate’s costs, 
as at the hearing. Mr. Das appeared for 
both and Mr,-Judge, though set down as an 
Advocate for the 3rd respondent, did not 
appear. The appeal against the lst and 4th 
respondents as regards the interest asked 
for is dismissed. The lower Court’s deoree 
against them will stand. There will be no 
order as to costs in their favour, as Mr. A, 
C. Dhar who, the listshows, was appearing for 
ist respondent did not appear and the 4th 
defendant was absent. 

Appeal dismissed, 

(2) 18 Ind. Oas. 909; 37 R. 326 at pp. 338, #39; 
17 0. W. N. 573; 13 M. L. T. 415; (1913) M. W.N 


428; 11 A. L. J. 432; 17 C. L. J. 474, 15 Bom, L, R. 
483; 25 M. L. J, 101; 40 1. A. 68, d : 
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PATNA HiGH COURT. 
First Civit Appeau No. 7 or 1913, 
June 6, 1917, 
Fresent;—Myr. Justice Sharfuddin and 
Mr. Justice Roe. 
Babu JANARDHAN PROSAD THAKUR 

AND ANOTHER— APPELLANTE 

versus 
Musammat JANKIBATI THAKURAIN 


AND OTHERS— RESPONDENTS. 

Accounts, suit for, against administrator —~Limitation 
— Limitation Act (IX of 1998), s. 10 — Administrator, 
whether trustee. 

The limitation for a suit for accounts against the 
administrator of an estate runs from the date when 
the plaintiff is entitled to put an end to his administra- 
tion i.e., on attaining majority and not from thedate on 
which he does in fact putan end to it. [p. 861, col. 1.) 

An administrator in whom no special trust ‘is 
vested for a specific purpose is nob a trustee within 
the meaning of section JO of the Limitation Act. [p. 
861, col. 2.3 ck 

Appeal from & decision of the Subordinate 
Judge, Purneah, dated the 28th August 


1912. 


Messrs. Sahay Ram Bose, Ohandra Sekhar 
Banerji, Purendra Narain Sinha and Sivnandan 
Rai, for the Appellants. 

Messrs. P. K. Sen, Lachmi N. Sinha, Abani 
Busnan Mukerji and Rat Tribhuvan Sahai, for 
the Respondents. 


JOUDGMENT.—The appellants in this 
case are the nephews of one Rudranard 
Thakur, that is to say, second cousins once 
removed. Their case is thaton the death 
of their father Shiva Pershad Thakur in 1894 
Rudranand Thakur took out Letters of 
Administration for the management of his 
estate during their minority and that during 
that management, he made purchases of 
properties out of the proceeds of the minors’ 
estate and having wrongfully obtained entry 
of his own name in tke documents of title 
refused to deliver to the plaintiffs their 
shares in the property acquired during his 
administration. They also allege that 
Rudranand had, on the expiry of his 
administration, refased to deliver accounts 
and upon these causes of action ask for the 
following reliefs: -- 

(a) That an account be taken from defend- 
ant No. l of the income and expenditure of 
the plaintiffs’ share of the estate during the 
management of the defendant No. 1 from the 
year 1894 tothe end of Bhado 1315 M.S. 
and that he way be crdered to pay to the 
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plaintiffs the sum that may be found due by” 


him on taking such accounts. 

(b) That if upon taking account, any 
other defendants be found liable to pay any 
sum to the plaintiffs, such sum may be 
ordered to be paid to the plaintiffs, 


(e) That the defendants be ordered to 
make a discovery of all the properties, move- 
able and immoveable, appertaining to the 
estate of Shiva Pershad Thakur, Tirthanand 
Thakur, Kulanand Thakar and Rudranand 


Thakar and their dascendants and not acquired , 


with the private funds of any member or 
branch of the family. 

(d) That the Court may be pleased, after 
adjudication of the title of the plaintiffs and 
of the shares belonging to the different 


branches or members of the family, to order - 


a partition and separute allotment to be 
made of the moveable properties mentioned 
in schedule 5 hereto annexed and separate 
possession of the landed properties comprised 
in the several schedules 1, 2,3 and 4 hereto 
annexed, and of all other propertiey that may 
be found to belong to the plaintiffs after the 
discovery prayed foras above or otherwise 
awarded to the plaintiffs. 

(e) That the costs of the saits be awarded 
to the plaintiffs from the defendant No. 1 or 
any other defendants who may be found 
liable. 

(f) That any other or further relief in the 
premises to which the plaintiffs may be 
entitled in the judgment of the Court may 
also be given them. 

In dealing with the reliefs sought the 
learned Subordinate Judge found that the 
suit for an account was barred by limitation, 
that the suit for recovery of any money that 
might be due on that account was barred by 
limitation. The prayer for discovery of the 
immoveable properties acquired during the 
administration of the estate by Rudranand was 
apparently not pressed, but the learned Subor- 
dinate Judge wentindetailinto the title of the 
plaintiffs in each of the properties men. 
tioned in the schedule and dismissed or 
decreed the plaintiffs’ suit according to his 
adjudication on their title. The defendants 
have not appealed. The plaintiffs have 
appealed. The points for decision are (1) Is 
the suit for an account barred by limitation? 
(2) Having failed to secure an account 
haye the plaintiff succeeded in establishing 
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„by otber evidence their title to the properties 
olaimed? 

There are two pcints in issue, upon whieh 
the question of limitation turns. Firstly, 
when did the younger plaintiff attain his 
majority? and secondly, from what date 
should limitation run under Article 120 or 
section 10 of the Limitation Act ? 

We have no hesitation in finding that the 
learned Subordinate Judge’s arguments with 
regard to the present age of the younger 
plaintiff are unassailable. It is vain to 
attempt to explain away as mistakes the 
numerous indications of the plaintiff's age 
given at atime when the question of his age 
was not in dispute. There is no substantial 
evidence on the plaintiff's side that the 
plaintiff was not a major at the dates given 
by the learned Subordinate Judge. Knowing 
that these records were likely to be cited 
against him,the younger plaintiff failed to 
submit himself for medical examination. He 
was only himself to blame, if indeed 
the decision of the learned Subordinate 
Judge is wrong. We find asa fact agreeing 
with the lower Court that the younger 
plaintiff came of age in the year 1908. 

The suit was instituted on the 8rd 
September 1910. The next question 15 
whether limitation runs from the date upon 
which the plaintiffs were entitled to put an 
end tothe administration of Rudranand’ or 
from.the date on which they did in fast put 
an end to it. In our view, the legal position 
of the defendant as an administrator 
terminated upon the day the younger plaint- 
iff came of age. If thereafter the plaintiffs 
allowed him to remain incharge of the 
property, Rudranand Thakur was in charge 
of the property from that date, not as an 
administrator, but as the agent of the 
plaintiffs and a suit against him for an 
account would fall under Article 89. The 
view taken in Saroda Pershad Chattopadhya 
v. Brojo Nath Bhuttacharjee (1) clearly 
indicates thatin suits of this nature, the 
cause of action arises upon the date of the 
plaintiffs’ majority. We are of the same 
opinion. The administration of Rudranand 
was by the definite order of the District 
Court limited to the plaintiffs’ minority. It 
was open to the plaintiffs immediately 


(1) 6 ©. 910; 6 O. L. R. 195; 2 Ind. Dec. (N. s.) 
1)88, 
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they came of age to inform the District 
Court that the administration was at an end 
and to ask for an account, and on failing to 
get that account to maintain a suit to obtain 
one, -Their cause of action undoubtedly 
arose from the date of the majority of the 
younger plaintiff and the date of that 
majority being more than six years prior to 
the institution of the suit, the suit is barred 
by limitation unless saved by section 10 of 
the Limitation Act. We see no reason to 
depart from the rule of law, which has been 
observed in the Calcutta High Court for the 
last forty years with regard to this section. 
The first dictum is that reported in 
Kherodemoney Dessee v. Doorgamoney Dossee 
(2). This has been followed in Greender 
Ohunder Ghose v. Mackintosh (3), Heman- 
gini Dasi v. Nobin Chand Ghose (4), 
Barcda Prosad Banerji v. Gajendra Nath 
Banerji (5) and Sarat Ohandra Banerjee 
v. Bhupendra Nath Bosu (6). It bas also 
been followed in other Courts. It must be 
taken as well settled that an administrator, 
in whom no special trust is vested for a 
specific purpose, is nota trustee within the 
meaning óf section 10 of the Limitation Act. 
The prayer for an account for the period 
between the date of the younger plaintiff’s 
majority and the date of the plaintiffs entering 
into direct management of the property is 
barred, unless it be shown that the latter 
date was within three years of suit. The 
learned Subordinate Judge has olearly shown 
that the plaintiffs must have been in direct 
management of the property at least 
from the 3lst July 1907. It is well 


. known that changes in management ordi- 


narily take place prior to the settlements 
and arrangements to be made for the bhadot 
crop, that is, in July each year. The 
assertion of the plaintiffs that they 
did not take charge till the middle of 
September is against the probabilities. 
The finding of the lower Court is ‘in’ 
accordance with probabilities. We 


(2) 4C. 455; 30. L. R. 815; 2 Shome L., R. 163. 3 
Ind, Dec. (N. s.) 289. , 

(3) 40. 897; 40. L. R. 193; 4 Ind. Jur. 287; 2 Ina, 
Dec. (N. 8.) 568, 

(4) 8 GC. 188; 11 ©. L.R. 370; 7 Ind. Jur. 17 4 
Ind. Dec. (N. s.) 509. , 

(8) 1 Ind, Cas, 269; 13 C. W. N. 567; 960, L.J. 


383. 
(6) 250, 103; 18 Ind, Dec, (N 8.) 70, 
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accept the finding of fact that the agency 
of Rudranand terminated not later than the 
3lst July 1907, The first two reliefs asked 
for the plaintiffs were, therefore, rightly 
refused as barred by lamifation: 

The properties affected by the second part 
of the c:se may be dealt with in three divi- 
sions. We may say atonce that we regard it 
as unfortunate that the learned Subordinate 
Judge should have allowed a case of this 
complex nature to be prosecuted as one 
suit. The plaintiff is attempting under 
cover of one plaint to obtain an account for 
the period of Rudranand’s administration, 
to take up family history for the past 20 
to 30 years, and to obtain a re-partition of 
the estate. He has attacked a number of 
transactions’ to which Rudranand Thakur 
was not a party at all in a vain attempt 
to encroach upon the property of other 
cousins, who were not interested in the 
administration of the estate by Rudranand. 
The suit asa whole seems to us to have been 
framed in direct contravention of Order If, 
rule +, whereby the plaintiff is precluded 
from joining a suit for recovery of immove- 
able property with suit for a sam of money 
due. The suit in effect was a suit to recover 
damages for malfeasance under sections 
146 and 147 of the Probate and Adminis- 
tration Act. It should have been kept- 
within those limits. The suit for the 
recovery of immoveable property in the 
hands of Rudranand Thakur and the cousins 
Girjanand and Gajanand Thakur was in no 
way connected with the suit for an account. 
The result of interweaving this quarrel 
with regard to the immoveable properties 
with the quarrel over the administration has 
-been that the plaintiffs’ evidence on the 
real ownership of each item of property 
claimed is so hopelessly meagre that the 
learned Subordinate Judge cannot possibly 
be taken to task for refusing to rely on 
“ib, We are asked to declare for instance 
that a large batch of properties were taken 
in the name of such benamidars as Bulan 
Kawas, Nanul Dutt Pande, Khubla} 
Thakur and Badri Nath Thakur, on evidence 
which covers for each case not more than 
10 or 12 lines of the paper-book for each 
benamidar, It is suggested that sufficient 
-evyidence has been given to show that these 
people were probably benamidars of the 
plaintiffs’ family. This was not sufficient for 
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the plaintiffs’ case. The plaintiffs were 
required to show that they were benamzdars of° 
Rudranand Thakur. The evidence of their 
own witnesses makes it perfectly clear that 
if indeed they were benamidars for any 
member of the family, they were benamidars 
for Girjanand Thakur or his father Thir- 
thanand Thakur and not for Rudranand 
Thakur at all, This disposes of the cases 
dealt with in schedule 4 to the plaint. 

. With regard to the properties covered 
by schedules Nos. 1 and 2, a considerable 
number of them have already been decreed 
to the plaintiffs. With regard to the others, 
we agree with the learned -Subordinate 
Judge that there is no real evidence of the 
plaintiffs’ title. 

It has been strongly urged upon us 
that because a number of these properties 
were acquired by Rudranand Thakur during 
the period of his administration and because 
during that period the plaintiffs lived in 
the same house with him as members of 
the same family we should assume that 
the tahbil or purse of the family was a 
common purse and that all sums taken from 
it by Rudranand Thakur for the purchase 
of property must be regarded as .taken 
from the common purse of a joint family. 
Evidence has been given by the plaintiffs 
to show that they and Rudranand Thakur 
messed together, but even in that evidence 
there is no definite statement that Rudranand 
Thakar and the plaintiffs had a common 
purse. The position was that Rudranand 
was managing hisshare of the properties 
for himself and plaintiffs’ share of the 
properties for them. He was required by 
law to keep a separate account for the 
plaintiffs’ properties and to submit a separate 
account of the collections and disburse- 
ments from those properties annually to 
the District Judge. The fact that he 
failed to do so would not constitute the purse 
into which he placed the collections from 
both his own and the plaintiffs’ properties 
a common purse. Such a purse is merely 
the private purse of a fraudulent trustee. 
When a trustee makes a profit by the impro- 
per employment of trust money, he is liable 
to make good to the beneficiary the amount 
of that profit in addition to the money 
improperly employed. But if is not the case 
that the beneficiary is entitled to claim a 
title in the property acquired by the impro- 
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‘per use of trust funds. The properties 
claimed were oot purchased by Rudranand 
on plaintiffs’ behalf. There was never any 
intention in the mind of Rudranand to 
acquire for the plaintiffs a title therein. 
tis clearly the plaintiffs’ case that Rudra- 
nand was throughout acting fraudulently. 
If he did purchase these properties with 
the plaintiffs’ money (and this is very far 
from being proved), he was using. the 
plaintiffs? money improperly. Even if it 
be granted that the refusal of Rudranand 
to file an account of the administration 
raises the presumption that he improperly 
used the plaintiffs’ money in these specula- 
tions in landed property, and even if it 
be granted that the cases quoted in Hals- 
bury’s Laws of England, Volume 28, at pages 
192 and 193 are authority for the proposi- 
tion that the plaintiff is entitled at his 
option to claim either the money used with 
interest, or the property acquired with the 
money, limitation for the exercise of such an 
option would be the limitation for the 
recovery of the money used. This disposes 
of the plaintiffs’ claims to the properties 
acquired in the name of Rudranand him- 
self during the period of his administration. 
It is unnecessary to discuss at length the 
plaintiffs’ title to properties acquired in the 
. name of Radranand prior to the period of 
his administration. The family was clearly 
separate at the time of their acquisition 
and there.is no evidence at all to show 
that the properties were acquired in part 
from the funds of the plaintiffs’ side of the 
family.. 


The appeal fails on all the points raised 
and is dismissed with costs. 


Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Sxsconp Civi APPRAL No, 137 or 1916, 
June 13, 1917. 

Present:—Mr Justice Maung Kin. 
MAUNG MA LA alias MAUNG PO SAING 
—APPELLANT i 
VETSUS 


MAUNG CHOT AND OTHERS— RESPONDENTS. 
. Mortgage—Forjeiture, clause for, in default of redemp- 
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tion within given time—Transfer of Property Act (IV 
of 1882), s. 60--Clog on equity of redemption, 

The rule of English Equity Courts which forbids 
any clogging of the right of redemption is not appli- 
cable in India and a clause for forfeiture in a mort- 
gage should be given effect to in the absence of any 
specific law or of any established practice to the 
contrary, [p. &63, col. 2.] 

Maung Naung v. Ma Bok Son, 1 L. B. R, 192; Patta- 
bhiramier v. Vencatarow Naicken, | B.L R. 136; 18 
M. I. A. 560; 16 W. R. (P. C.) 35; 2 Suth. P. O. J. 410; 
2 Sar. P. ©. J. 623; 20 E. R. 660; Lhumbusawmy 
Mootelly v, Hossain Rowthen, 1 M, l; 2I. A. 241;8 
Suth. P. C.J. 198; 3 Sar. P. O. J. 581; 1 Ind. Dee, 
(N. 8.) 1 (P. C.), followed. 


Mr. Ba U, for the Appellant. 
Mr. Ba Dun, for the Respondents, 


JUDGMENT.—The mortgage in this 
case cannot be held to be a usufructuary 
mortgage. It is a mortgage like that in 
Maung Naung v. Ma Bok Son (1), where’ ac- 
cording to the terms thereof the relation- 
ship of mortgagor and mortgagee is first 
created but made subject to a clause to 
the effect that if the mortgagor did not 
redeem within a certain time therein 
specified, the mortgagee would be entitled to 
outright ownership of the land, In that 
case Sir Charles Fox said, “If section 60 
of the Transfer of Property Act were ap- 
plicable, or if the decision had to be aacord- 
ing tothe rules of Equity as administered 
by the English Chancery Courts, this last 
clause would have to be held to be 
invalid”. That section did not apply. And 
the learned Judge, therefore, followed the 
Privy Council cases of Pattabhiramder vy. 
Vencatarow Naicken (2) and Thumbusawmy 
Moodelly v. Hossain Rowthen (3), in which 
it was held that the rule of English Equity 
Courts which forbids any clogging of the 
right of redemption is not applicable in 
India, and that a clause for forfeiture in 
a mortgage should be given effect to in 
the absence of any specific law to the 
contrary or of any established practice, and 
Sir Charles Fox proceeded to hold that 
the clause rendered the mortgagee’s interest 
in the land become absolute by the mere 
failure of the mortgagor to redeem within 
the stipulated time. 


a 1L. B. R, 192. 
2} 7 B. L. R, 136; 13 M. I. A; 560; 15 W.R, (P. C.) 
35; 2 Suth. P. O. J. 410; 2 Sar, P, C, J. 623; 20 E. R, 
660. 

(3) 1 M. 1; 2 I. A. 241; 3 Suth. P. G. J. 198; 3 Sar, 
PF. C. Ja 538]; 1 Ind. Des, (N. 8.) 1 (P; C.) + 


864 
SALYIDUDDIN V, AVADH BEHARI SINGH, 


Before me it is contended by Mr. Ba 
Dun that as the Transfer of Property Act 
applies to the district where the land in 
dispute is situate, the above ruling does 
not apply. Bat -the fact is that-in regard 
to mortgages of immoveable property only 
. section 59; which relates to the subject 
of how such mortgages should be made, 
has been extended. Even section 58 
which defines a mortgage of immoveable 
property and specifies and defines certain 
well known mortgages has not been extended. 
What matters really in this case is section 


€0. If it bas been extended the clause 
must be held to be invalid, for that 
gection means that where there is a 


mortgage there is an equity of redemption 
which the mortgagor cannot contract: himself 
ont of; it ig not prefaced with the words “in 
the bueno of acontract to the contrary”, 
thus indicating that the mortgagor will 
have the right to redeem even in spite 
of express terms contained in the mortgage 
to the contrary. The section has not been 
extended to Lower Burma outside of 
certain towns. The general law propounded in 
the above Privy Conncil cases must, therefore, 
prevail. 
The appeal is allowed with costs. 


Appeal allowed. 


PATNA HIGH COURT. 
Seconp Civic APPRAL No. 1086 or 1916, 
June 7, 1917. 
Present:-~Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 

Babu SAITYIDUDDIN AND anorner—- 
Derenpants—A PPELLANTS 

VETRNE . 
Babu AVADH BEHARI SINGH AND 


_ ANOTHER—- PLAINTIFFS— RESPONDENTS. 
Res judicata—-Malikana, suitfor recovery of —Limita- 
tion Act (1X of 1808), art. 131, scope of. 


INDIAN OASES, 


[1919 


Where the plaintiffs’ claim for malikana is estab- 
lished by suit, its denial by the opposite party in a gub- 
sequent suit is barred by res judicata. [p. 865, col. 2.] 

Article 131 of the Limitation Act means no more 
than this that if a party entitled to claim malikana 
is refused the enjoymont of his right after demand, 
he must establish his right by suit brought within 
twelve years from the date of such refusal. Ihe Articte 


-does not apply where the plaintiff has already in a 


former suit obtained a decree declaratory of his 
title. [p. 865, col. 1.] 


Appeal from a decision of the District 
Judge, Monghyr., 

Messrs. Sultan Ahmed Rajendra Prasad and 
Syed Muhammad Tahir, for the Appellants. 

Mr. Surendra Mohan Das, for the Respond- 
enta, 

‘JUDGMENT.—The plaintiffs seek in this 
action to recover a sum of Rs, 75-8-0 by way of 
principal and interest from the defendants 
as a personal debt. The money claimed 
is represented to be maldkana money payable 
out of the defendants’ property to the 
plaintiffs and the years in respect of which 
the ‘said malikana is claimec are 1315 to 
1318 inclusive. Both the lower Courts have 
desreed the plaintiffs’ suit. 

In second appeal it is argued before us 
that the plaintifis’ right to recover the 
maltkana money is barred on two grounds, 
viz, that in the first place no right 
to claim malkkana from the defendants 
ever in fact existed; and that in the second 
place even if it did exist, it has never been 
recognized. 


The learned Government Advocate, who 
appears on behalf of the defendants, has 
addressed a very lengthy and elaborate 
argument to us; but after carefully con- 
sidering it we are satisfied that his argu- 
ment is unfounded. He contends that 
Article 131 of the Limitation Act applies 
and that the period within which an action 
for a periodically recurring right must be 
brought is twelve years from the date wben 
the plaintiff is first refused the enjoyment of 
the right. 


It appears that in the year 1877 the 
plaintiffs sued to establish their right to 
recover from the defendants the malikana 
they claim. The written statement filed 
in that suit on behalf of the predecessors 
of the present defendants denied the plaint- 
iff’s right to this malikana; but notwitlstanding 
that denial the. Court declared the right 
and established .the plaintiffs’ claim. It 


Vol. XL] 


INDIAN OASES. 


565 


SYAM PAARE DASSYA V, EASTERN MORTGAGE & AGENOY CO., LTD. 


„ig now contended that inasmuch as the de- 
féendants or their representatives-in-interest 
filed that written statement in 13877, the 
right of the plaintiffs must be deemed to 
have become extinguished on the expiry of 
twelve years from that date. In our opinion 
Article 181 bears no such meaning as is 
contended for. That Article means no more 
than this; that if a party entitled to claim 
malikana is refused the enjoyment of his 
right after demand, he must establish his 
right by suit brought within twelve years from 
the date of such refusal. In this case the 
plaintiffs brought a suit to establish their 
right and as between them and the present 
defendants the right has been established 
and the decree in that suit is res judicata 
between the parties, The case reported as 
Gopinath Ohobey v. Bhugwat Pershad (1) clear- 
ly lays thisdown. ina suit for malikana the issue 
between the parties substantially raises the 
question of the proprietary right to the estate 
in respect of which malzkauna is claimed, and 
when the question of the proprietary right 
has been decided in a previous suit between 
the same parties, a subsequent suit for 
malikana will be barred as res judicata. Sab- 
sequent suits were brought in 1582 and 
189%, all upon the basis that the right to 
claim malikana existed and the suits were 
for the recovery.of a money demand based 
on that right. The case reported as 
Roaji v. Bala (2) also demonstrates that 


the construction which we have put 
upon section 131 is the true and right 
construction. At page 141 of the report 


their Lordships say: “Article 131, Schedule 
II, of Act LX of 1871, requires a plaintiff, 
who seeks to establish a periodically recurr- 
ing right, tó bring his suit within twelve years 
from the date when be was first refused 
the enjoyment of his right. If such plaint- 
iff were io allow this period to elapse, with- 
out suing fo establish his right, he could 
not be allowed indirectly to accomplish the 
same objeet by bringing a suit for arrears 
falling due within the period of limitation: 
Bat while this is the rule, which must be 
applied to cases in which a plaintiff must 
establish his title, before he can ask for 
arrears accruing due under such title, it does 
not appear to us that the same rale applies, 


(1) 10 C. 697; 5 Ind Dee. (N. 8.) 468. 
(2) 15 B. 135; 8 Ind, Dec, (N. s.) 91, 
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when, as in the present case, the plaintiff 
has already in a former suit obtained a 
decree declaratory of his title.” This ruling 
was applied and followed in Calcutta by Mr. 
Justice Mukherji. 

In the present case we are not concerned 
with the effect of Article 131, inasmuch as 
the plaintiffs’ right has already been declared 
by the decree obtained in 1877 and that 
decree is res judicata as between the plaintifis 
and the defendants. The plaintiffs are, 
therefore, clearly entitled to recover the 
amount they claim. They are entitled to 
recover from the defendants the sum of 
Rs. 75 8-0 which represents the arrears of 
malikana for three years preceding the 
institution of the suit, which was instituted 
on the 20th of September 1910. Accord- 
ingly the decision of the lower Appellate 
Court is affirmed, and the plaintiffs’ suit is 
decreed and the appeal is dismissed with 
coats. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
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April 3, 1917, 

Present; —Mr. Justice N. R. Chatterjea and 
Mr, Justice Newbould. 

SRIMATI SYAM PEARY DASSYA 
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of payment of lower rate — Court, power of, to give relief 
—~Mortgage suwit—Paramount title, whether can be 
gone into, : J, 

< In considering the question whether there was 
intelligent exeoution of a deed by a pardanashin lady, 
the circumstances under which the transaction. took 
place should be borne in mind. [p, 569, col. 2.] 

’ The mere translating the deed or communicating 
the substance thereof to the gardanashin lady is not 
sufficient, [p. 870, col. 1.] . 

. To make it binding upon her it must- be shown 
that the deed. was interpreted and explained to her. 
[p. 870, col’ 2.] 

< Where a deed of English mortgage written out in 
English was read out and explained to a gardanashin 
Hindu widow before she executed it in the presence 
of her own, people, and the vreversionary heirs 
witnessed the execution and were consenting partios 


to ity | at ii 
: , Held, that the deed was binding upon the lady. [p. 
871, Go}. 2.] 


. ts s . + 
The clause. restraining alienation of the mortgaged 
property, which is generally ‘inserted in mortgage 

bonds in this country, does not prevent alienation 

subject tothe rights of the:mortgagee. [p. 870, col. 

2. J i 

' The consent given by the reversioners to a mort- 

gage executed by a Hindu widow raises a presump- 

tion of thé” existence of legal necessity, even where 

a sum of money is paid to one of the reversioners for 

obtaining his consent. [p. 872, col. 2; p. 8738, col. 1.) 

Where the operative part of an ekrarnama, execut- 
ed by & person in whose favour a lady released 
her claim toa certain share of a property, stated 
that the lady was to get an annuity from the said 
share and was entitled~to recOver it by suit from the 
share: 

Held, that the annuity was made acharge upon 
the share, even though there was no specification of 
the property in the schedule attached to the ekrar. 
nama, as the properby was easily ascertainable with- 
out such schedule. [p. 874, col. 1.] 

There is no reason, why a general description of 

the property should be held not to constitute a charge 
if the description, though wide, is not uncertain. ‘[/p. 
874, col. 1.) 
' The question whether a charge was or was not 
created upon a certain property is one of intention, 
In equity no charge can be created unless there is an 
intent to charge:. [p. 875, col, 1.] 

Semble.—Difficulty might arise in the case of a 
mortgage, from a.general description of the mort- 
gaged property, as & mortgage under section 58 of the 
Transfer of: Property Act must be of “specific im- 
moveable property.” [p. 876, col. 1.3 

A stipulation to pay interest at a higher rate on 
defanlt of punctual payments of interest at a lower 
rate is a penalty. But in the converse case, 1. e. 
where the stipulatio n is for a certain rate of interest 
which would be reduced to a lower rate, if punctually 
paid, the stipulation forthe higher rate would not 
be treated as a penalty, although if the question were 

res integra there is no reason why the stipulation for 
the higker rate of interest should not be regarded as 
a penalty in both cases. [p. 877, col 1.] 

Section 74 of the Indian Contract Act does away 
with the distinction between penalty and liquidated 


damages, and under the section, as amended by Act 


VI of 1899, the Court has the power to grant relief , 
if the contract contains any stipulation by way of 
penalty, even where the contract was entered into 
ee the amendment by Act VI of 1899.. [p. 877, 
col, 2. 

Where a mortgage-deed stipulated for the pay- 
ment of interest at 94 per tent. to be reduced to 74 
per cent. on punctual payment, but the scheme for 
liquidation of the mortgage debt, which was a 
material part of the deed, showed ‘that interest was 
calenlated at 74 per cent. only: 

Held, that, as it appeared from the construction 
of the mortgage deed taken together with the scheme 
that the intention of the parties was that interest 
should be paid at 74 per cent. and on default at 94 
per cent., the mortgagees could not recover interest 
at more than per cent, but that they were entitled 
to reasonable compensation for non-payment of 
interest punctually—-which compensation would be 
interest at 74 per cent. on the interest which was not 
punctually paid. [p. 877, col. 2.] 

Ina suit upon a mortgage no question of title 
paramount to the mortgaged property should be 
gone into. [p. &88, col. 1. 


In Nos. 267 & 268 or 1915. 

Appeals against the decrees of the Subordi- 
nate Judge, first Court, Dacca, dated the 13th 
March | 915. l 

Ix Nos. 495 & 544-or 1914. 

Appeals against the decrees of the Subordi- 
nate Judge, first Court, Dacca, dated the 25th 
May 1914. 


Sir Rash Behary Ghose,. Dr. ` Sarat 
Chandra Basak and Babus- Basanta Kumar Bose, 
Bipin Behary Ghose, Surendra Nath Ghosal, 
Suresh: ‘@htandra Das and Satish @fandra 
Chowdhiry, for the Appellants. 

Mr, B.C. Mitter and Babus Provash Chandra 
Mitter and Ambika Pada Ohowdhury, for 
the Respondents. ys 


JUDGMENT.—These appeals arise ont 
of two suits instituted hy the Eastern 
Mortgage & Agency Company, Limited, 
on the basis of two separate mortgages 
executed by one FPriomoyee Dasi and 
Mohini Mohan Daa respectively. Appeal 
No. 495 of 1914 is against the preliminary 
decree in the suit to enforce the mortgage 
executed by Priomoyee Dasi and Appeal No. 
268 of 1915 is against the final decree in 
that suit, while Appeal No. 544 of 1914 is 
against the preliminary decree in the suit to 
‘enforce the mortgage executed by Mohini 
Mohan Das and Appeal No. 275 of 1915 is 
against the final decree in that suit. 
` The. mortgaged properties originally be- 
longed to one Modusudan Das, who died in 
April 1865 leaving. his widow Sham Peary 
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Dasi the defendant No. 1 in the suits and 
five sons Mohini Mohan, Radhika Mohan, 
Lal Mohan, Khetra Mohan and Shosi Mohan, 
Shosi Mohan died unmarried and intestate 
on the Ist October 1865 and his one-fifth 
share therenpon devolved upon his mother 
Sham Peary. By an ekrar, dated the 29th 
September 1877, Sham Peary gave up the 
share inherited by her in favour of her sons, 
the document being executed in favour of 
Mohini Mohan who was the executor of the 
estate, for natural affection and in considera- 
tion of his paying an annuity of Rs. 1,800 a 
` year, Mohini Mohan also exesuting an ekrar 
in her favour. One of the questions raised 
in the case is whether the said annuity is a 
first charge upon the said share. Mohini 
Mohan, whose original share was increased to 
a four annas by the surrender by Sham Peary, 
subsequently acquired the four-annas share 
of Khetra Mohan so that his total share 
became Sannas. The third brother, Lal 
Mohan, died on the 18th December 1885 and 
his four-annas share was inherited by his 
widow, Priomoyee. The second brother 
Radhika Mohan had a fonr-annas share, but 
this litigation has nothing to do with that 
share. ; “, 

On the 22nd September 1890, Mohini 
Mohan executed a mortgage in favour of the 
Eastern Mortgage & Agency Company; Limited, 
(who may be ‘conveniently referred to as the 
Company) for .Rs.. 2,50,000, mortgaging 
his eight-annas share and executed a deed 
of management.of the property in favour of 
Messrs. Garth & Weatherall, through 
whom the loan was raised. On the 7th 
November 1890 Priyomoyee executed a mort- 
gage for Rs. 1, 20,000 in favour of the said 
Company in respect of her four-annas share. 

. The main provisions of the mortgage deed 
are that the deed is to be construed as an 
English mortgage as defined by the Transfer 
of Property Act, 1882, and the mortgagees 
shall have and, exercise all the rights and 
remedies of an English mortgagee expressly 
including the power of sale, that the 
interest is to be at the rate of 94 per sent. 
payable half yearly, but that on punctual 
payment interest would be charged at the 
rate of 73 per cent., that until the mortgagees 
entered into possession the mortgaged pro- 
perties shall be managed entirely (and with- 
out any interference whatever by the mort- 
gagor) by Messrs. Garth & Weatherall so 


long as they fulfilled the terms and condi- 
tions, in the event of the death, resignation or 
dismissal of either of them by the survivor 
of them or failing such survivor by another 
duly qualified manager to be nominated by 
the mortgagees, the manager to have the 
fullest powers for the proper management 
and improvement, including the power to 
appoint and dismiss all servants and to make 
settlements with ratyats and farmers and to 
give leases and to institute and conduet and 
defend suits and will not be liable to dis- 
missal except for misconduct or neglect of 
duty proved to the satisfaction of the mort- 
gagees. The mortgagor shall not in any 
event execute any documents for the sale, 
mortgage or permanent lease or other 
alienation of any part of the mortgaged 
properties without the written consurrence 
of the mortgagees, “it being the intention of 
the parties and being of the essence of the 
negotiation for the grant of the said loan that 
the mortgagor shall in no way interfere with 
the management ofthe mortgaged premises.” 
The managers in the first place were to pay 
the Government revenue and other outgoings, 
and in the second place to pay to the 
mortgagees interest at the times stated 
and in the third to pay all proper costs and 
charges for management and realization of 
rents. and auditing. and | serntinizing. by 
professional auditors chosen by the mort- 
gagees (if they think necessary) and in the 
fourth place to pay Rs. 2,400 to the mort- 
gagor. The managers shall render to the 
mortgagee such accounts and information 
and such statements as to rent roll, ete., as 
may be called for by the mortgagees. If 
the manager for the time being fails to apply 
any part of the rents and profits in the 
manner provided by the deed the mort- 
gagees may appoint (upon such salary or 
remuneration and with such powers of 
management as they shall think proper) such 
person as they in their absolute discretion 
shall think fit to be Receiver, and the mort- 
gagees at their absolute discretion may from 
time to time suspend, remove or dismiss any 
Receiver and appoint another Receiver in 
his place. The power to appoint a Receiver 
shall not prejudice or affect any of the rights 
or remedies of the mortgagees as mortgagees 
and they shall not be liable for any losseor 
misapplication of the rent and profits by 
reason of any default, neglect or misappro- 
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priation of any manager or Receiver, and 
any Receiver, appointed as aforesaid, shall 
be forthwith discharged by the mortgagees 
and the property shall be again managed as 
hereinbefore provided by a manager upon 
the mortgagor making good the deficiency 
on default in consequence of which the 
Receiver was appointed and upon the 
mortgagor paying all the expenses incurred 
in connection with the ‘appointment and 
during the employment of the Receiver. 


A scheme was prepared for the liquidation 
of the debts and set out in the schedule, 
according to which the principal and interest 
were to be paid off by the year 1317. 

It is unnecessary to state the provisions 
of the mortgage bond executed by Mohini 
Mohan Das except that they were similar. 

A deed of management was simultaneously 
executed by Priyomoyee giving full powers 
of management to Messrs. Garth «& 
Weatherall); the terms being similar to those 
of the deed of management executed by 
Mohini Mohan Das on the 22nd September 
1890. 

Subsequently a deed of trust was executed 
by Priyomoyea Dasi on the 7th April 1897 
in favour of Messrs. Garth & Weatherall 
for the better management of the properties. 
The property was accordingly managed by 
Messrs. Garth & Weatherall, and for a few 
years payments were made by them of the 
principal and interest as provided in the 
scheme, then the payments became less. 
The sum of Rs. 2,400 which was to be paid 
to Priyomoyee was paid until the year 1898 
and was then stopped. On the l0th February 
. 1858 a deed of endowment was executed by 
Priyomoyee in favour of a deity (Pryabullas) 
by which certain property was dedicated to 
it, and on the 14th December 1902 by a 
second deed of endowment certain other pro- 
perties were dedicated by her to the deity. 
She died on the next day, the 15th December 
1902. l 

Mr. Garth died on the 16th June 1904 and 
on bis death the property was managed by 
Mr. Weatherall. He left for England on 
the 13th April 1908 and obtained a release 
on the 26th November 1908 from Sham Peary 
Dasi in ecnsideration of Mr. Weatherall 
andertakirg io appoint one Mr. Lockhart 
as tiustee in bis place. Mr. Lockhart was 
alluwed to manage ber estate ard he remain- 


ed in possession as manager in succession to 
Mr. Weatherall. 

Priyomoyee died on the 15th December 
1902 and Mohini Mohan died on the 28th 


‘December 1896 and thereupon their shares 


devolved upon Sham Peary, the mother of 
Mohini Mohan. 

The suits upon the two mortgages were 
brought by the Company against Sham Peary 
as defendant No.1 and Motilal Das, son of 
Khetra Mohun Das and who as the reversion- 
ary heir was joined as the defendant No. 2. 
The suits were decreed by the Court below, 
and the defendants have appealed to this 
Court. 


The questions raised in the appeal which 
arises out of the suit upon Priyomoyee’s 
mortgage are: Ist, whether there was intelli- 
gent execution of the mortgage deed and the 
deed of management by Priyomoyee and had 
she independent advice in the matter: 2nd, was 
the deed of mortgage properly attested with- 
in the meaning of section 59 of the Transfer 
of Property Act: 87d, whether the:e was legal 
necessity for Rs. 25,400 out of the one lac 
and twenty thousand raised upon the mort- 
gage: 4ih, whether the annuity of Rs, 1,809 a 
year in favour of Sham Peary is a charge 
upon the 4 annas share of the mortgaged 
properties: 5th, whether the stipulation to pay 
interest at P% mer cent, in case the interest 
was not paid punctually, is or is not a penalty: 
6th, whether Messrs. Garth & Weatherall 
were the agents of the mortgagor or the 
mortgagees and whether it is competent to 
a mortgagee in this country to nominate and 
appoint an agent to manage the mortgaged 
premises for the purpose of relieving himself 
from the liability to which a mortgagee. is 
subject when he enters into possession of the 
mortgaged properties. The last three ques- 
tions are common to both the suits. 

The first question for consideration, there- 
fore, is whether there was intelligent execu- 
tion of the mortgage deed and the deed 
of management by Priyomoyee and had she 
independert advice. The mortgage-deed was 
executed inthe presence of Kunja Behary 
Das the maternal uncle of the lady and 
Mohini Mohan Das her brother-in-law, and 
16 was read over and explained to her by 
Babu Iswar Chandra Ghose, Pleader. The 
document bears an endorsement by Mohini 


Mohan Das and Khetra Mohan Das the 
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‘then reversioners, who gave their consent 
stating that the arrangement was necessary. 

ln considering these transactions the cir- 
cumstances under which they took place 
should be borne in mind. Both Priyomoyee 
and Mohini Mohan Das had debts due for 
very large amounts to Ruplal and Raghunath 
Das, the amount - due by Priyomoyee being 
Rs. 95,000 and that due by Mohini Mohan 
about Rs. 2,50,000. Mohini Mohan had bor- 
rowed Rs. 2,50,000 from the plaintiff Com- 
pany through Messrs. Garth & Weatherall 
only two months before and he had to pay 
a commission of 10 per cent. to those 
gentlemen for raising the loan. He had 
appointed them as managers of the estate 
which was mortgaged on certain terms. 
Ruplal and Raghunath Das had obtained a 
decree against Priyomoyee and proceedings 
in execution were pending. She tried to 
raise money elsewhere but did not succeed. 
It appears that under these circumstances 
her unele Kunja Behary asked Mohini Babu 
to procure advance of money from the 
plaintiff Company, and Mohini Babu said 
that he could induce the plaintiff Company 
to advance money on conditions on which 


he himself had borrowed money from the ° 


Company. Those conditions were that 10 per 
cent. of the money borrowed from the Com- 
pany was to be paid to Messrs. Garth and 
Weatherall who would manage the estate, 
the interest payable being 93 per cent. to 
be reduced in case of punctual payment to 
% per cent. The evidence shows that 
Priyomoyee then called in her cousin Babu 
Debendra Nath Das (a Pleader), her Dewan 
Bhagawan Ghose and Kunja Babu her 
maternal uncle and after consulting them 
settled to borrow money from the plaintiff 
Company on auch conditions. Afterwards 
Messrs. Garth & Weatherall and Mohini 
Babu came to the house of Priyomoyee 
and she offered to borrow Rs. 1,20,000 from 
the plaintif Company. Two drafts, one of 
the mortgage deed and the other of the deed 
of management, were then sent by Messrs. 
Garth & Weatherall to the lady. They 


were practisally on the same terms as those . 


executed by Mohini Mohan, the only differ- 
ence being that ont of the balance of the 
profits of the property Rs. 2,400 a year were 
to be paid to the lady whereas in the case 
of Mohini Mohan, the balance of the profits 
was to be divided half and half between him 


and Messrs. Garth & Weatherall. Mohini 
Mohan appears to have been a leading banker 
at Dacca, He was an adult male and mixed 
in European and Indian societies. If he 
could not raise the loan on better terms, it 
is not to be expected that the lady could 
do so herself. It was under these circum. 
stances that the documents were executed, 
The drafts were taken to Iswar Babu who 
was one of the leading Pleaders of Dacca 
and was her legal adviser. He “touched 
up” the drafts, and interpreted them in 
Bengali to the lady. We donot think that 
the case of Annoda Mohun Rai Chowdhri v. 
Bhuban Mohini Debi (1) relied upon an 
behalf of the appellants applies to the present 
ease. In that case the mortgage bond was 
read out fluently (2. e, without stopping 
anywhere) toa purdanushin lady and there 
was no evidences to show that the document 
was explained to her at all. In the present 
case the drafts (which are in English) were 


interpreted to Priyomoyee by reading 2 to 4 


lines ata time, and it took about 3 hours 
to do so. Ten or twelve days afterwards 
the deeds were executed when they were 
again explained to her by giving out thre 
substance of each of the deeds in Bengali. 
She was surrounded by her own people. 
There was, as already stated, her relation 
Babu Debendra Nath Das (a Pleader, banker 
and zemindar), end Kunja Behary her 
maternal uncle was also there and these two 
gentlemen used to look after her affairs, 
Her old servant Ganga Narain was also 
there. Babu Iswar Chandra Ghose, a Pleader 
of the family, advised her and explained the 
drafts and the deeds to her, and the rever- 
gionary heirs Mohini Mohan and Khetra 
Mohan were present at the execution of the 
deeds and were consenting parties to the 
arrangement. It is true that Babu Iswar 
Chandra was the Pleader of Mr. Garth also, 
and itis urged that he was nota proper 
person to advise the lady. It would have 
been better had some other Pleader been 
engaged for the purpose Butas we have 
said, the ‘terms were almost the same ag 
those of the deeds executed by the lady’s 
brother-in law Mohini Mohan. Then, again, 
the lady had only a widow’s interest in the 
estate. Mohini Mohan and Khetra Mohan 


e 
(1) 28 C. 546; 11 M. L. 3.164, 281. ATI; 66. W. 
N. 459; 3 Bom. L R, 886; 8 Sar. P. C. J, 68 (P, C.), 
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were the reversionary heirs and it was 
certainly their interest to protect the estate 
which would ultimately come to them or to 
their heirs. They gave their consent and 
the consent is endorsed on the documents 
themselves. lt is true the lady consented to 
the draft being adopted on the Pleader Iswar 
‘Babu assuring her that the deeds would not 
prejudice her. But having regard to the 
fact that her brother-in-law Mohimi Mohan 
had already entered into a similar arrange- 
ment, and no better arrangement could be 
secured elsewhere, the Pleader cannot be 
Said to be wrong in saying what he said 
to the lady. ‘The Pleader told the lady that 
the properties would come back to her by 
1317" That no doubt was the expectation 
-of the parties, but it was nothing more than 
this, that according to the scheme the debt 
due would be paid off by 1317, there was 
` no guarantee that she would get back the 
property if for any miscalculation or un- 
toward circumstances, the debt was not 
paid off by 1317. We will presently refer 
to what the lady said in later documents on 
the point. It is contended, however, that 
there is nothing to show that the Pleader 
Tswar Babu explained to Priyomoyee, a young 
pardanashin lady, the position in which she 
was placing herself, that she could not 
disntiss Messrs. Garth & Weatherall, 
however fraudulent their conduct might be, 
unless the mortgagees were satisfied of such 
misconduct, that the mortgagees would not 
be accountable for any loss which might be 
due to the default or misconduct of Messrs. 
Garth & Weatherall and that such loss 
would fall upon herself; there is also nothing 
to show that the attention of the lady was 
drawn io the clause in the mortgage bond 
that a Receiver could be appointed with such 
powers of management as the mortgagees 
thought proper, nor is there anything to 
show that the Pleader told her that the 
. power of sale and the clause restraining 
alienation of the property by the mortgagor 
was void in law. 


It is no doubt true that the mere translat- 
ing deeds or communicating the substance 
thereof toa purdanashin lady is not suffi- 
cient. Bot the evidence shows, as stated 
above, that the drafts were interpreted and 
explained to her by the Pleader Iswar Babu. 
The" powers given to Messrs, Garth & 


~ 


Weatherall and the liabilities of the parties. 
concerned were expressly stated in the deeds, 
and if they were properly interpreted and ex- 
plained (and there is no reason to think that 
they were not) the lady became aware of the 
provisions. The clause restraining alienation of 
the mortgaged property is generally inserted 
in mortgage bonds in this country, though 
of course it does not prevent alienation subject 
to the rights of the mortgagee. l 

The question of intelligent execution has 
been raised 24 years after the execution of 
the deeds, The Pleader who explained the 
deeds to the lady, Kunja Behary, her uncle 
and the raversionary heirs, Mohini Mohan 
and Khetra Mohan, are all dead. At this 
distance of time it cannot be expected that 
the witnesses should remember the details 
of what the Pleader stated to the lady 
and the witnesses Debendra Nath and Ganga 
Narain do not remember the words which 
the Pleader Iswar Babu used in interpreting 
the drafts or giving out the substance of 
deeds and are unable to give the details. 
But even assuming that the Pleader had not 
drawn the attention of the lady to all the 
provisions of the deed and to the precise 
position .in which she was placing herself 
by appointing Messrs. Garth & Weatherall 
nominated by the mortgagees on the condi- 
tions stated in the mortgage deed and the 
deed of management, we do not think, 
having regard to the fact that her own 
brother-in-law Mohini Mohan had under 
similar circumstances to raise money by 
executing a mortgage and a deed of manage- 
ment on practically the same terms, that 
the Pleader’s advice on the matters referred 
to above would really have made any differ- 
ence in the result. 


No doubt it is difficult to explain an 
English mortgage specially to a purdanashin 
lady, and had the deeds of mortgage and 
management stood alone, there might be 
force in some of the arguments addressed 
on behalf of the appellants, and we might 
have attached more importance to the fact 
that the lady agreed to the arrangement on 
her being assured that the estate would 
some back by-1317. But there are sub- 
sequent documents executed by the lady 
and they leave no room for doubt that she 
was aware of her position under the deeds, 
In 1897 she executed a deed of trust (Ey. 
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«hibit 7) in favour of Messrs. Garth -& 
Weatherall (by which the deed-of manage- 
ment was revoked), in which the deed of 
mortgage was referred to. The trast deed, 
which fully set ont the powers, of manage- 
ment given to those gentlemen and which 


were more extensive than those given in the. 
deed : of management, was interpreted and- 
explained to her by the Pleader Iswar Babu. 


and the witness Kalidyal Ghose... This 
document, however, was also in English 
and is an elaborate one. But then she 
executed a deed of.endowment on the 10th 


February 1908, 7.0., about eighteen years after . 
the deeds of mortgage and management were. 


executed, there is a recital in it of the cir- 


cumstances under which deeds of mortgage. 
executed. Then- 
again, in Exhibit 2 (another deed of endow-. 


and management were 


ment} executed by the lady on the 24th 
December 1902, that is 12 years after the 
mortgage, there is also a recital of the 
arrangement entered into under the deeds 
of mortgage and management. 
in the latter: deed that “ 
circumstance intervened” the entire debts 
of her-husband would have .been liquidated 
in a short time and under that impression 
she had placed the management of the 
properties in the hands’ of two H=xropean 
gentlemen; but that “unfortunately on account 
of ' various adverse circumstances intervening 
in- the management of the properties” the 
allowance granted for her maintenance had. 
been stopped since 1898. It appears, thore- 
fore, that although. the money payable under. 
the mortgage had not been paid as stipulat- 
ed in the mortgage deed, and although her 
own -allowance had been stopped for several 
years, there was no complaint. in either of. 
the said two documents that-she had execut- 


ed the deeds of mortgage and management 


without properly understanding them. On 
the other hand, they go to show that the 
lady was fully aware of the arrangement 
made by the deeds of mortgage and manage- 
ment. These two deeds of endowment were 
in the Bengali language. There is evidence 
to show (and the evidence is one-sided) 
that they were read over and explained to 
her and she had the advice of her maternal 
uncle Kunja Behary and her relations and 
servanta when she executed them. Babu 
Ananda Charan Roy, another leading. Pleader 


# 


It is stated, 
‘if no untoward, 


of Dacca, appears to have been consulted in- 
connection with the deed of endowment 
Exhibit 11. - There is an endorsement on the‘ 
deed by Khetra Mohan Das the them -sole: 
reversioner, which runs as follows: — Having: 
learnt and understood the contents of this’ 
deed with the advice of my well-wishers: 
and friends and on: a full consideration ‘of: 
my personal interests I give my full consent! 
to this gift.” It was attested by the Pleaders. 
Iswar Babu and Debendra Babu besides four 
other Pleaders and several other persons; 
and Hxhibit..12 the second deed of endow? 
ment was also attested by Pleaders Debendra: 
Nath and Ananda Chandra, her servant 
Radha Ballav, her maternal uncle Kunja 
Behary and several other persons. It is true 
the lady died the day after she executed: 
the deed of endowment Exhibit 12, but no 
ease was made in the Court below that she 
did not understand the contents of the deed: 
The lady died in 1902, so that she lived 
for. twelve years after the execution of. tha 
mortgage. During all these years the deeds 
of mortgage and .management were never 
challenged by the lady. On the contrary 
their validity was recognized by her in the 
deeds of endowment. Not only is that so, 
but the defendant No. duSham Peary Dasya 
herself never challenged:it' before the preserit 
suit. Having regard:-itovall these ciroum- 
stances, we are of opinionythat the first 
contention on behalf of the appellants oe 
be overruled. . 

The vegt question is whettion: the ead 
of montgage was properly attested: within 
the meaning of section 59 of the Transfer 
of Property Act. The deed bears the nameg 
of Mohini Mohan Das and Kunja Behary. 
Das as. attesting witnesses and there is au 
attestation clause which runs thus:— Signed; 
sealed and delivered by the above-named 
Srimati. Priyomoyee Dassi in the presence 
of Kunja Behary Das and Mohini Mohan 
Das, and after. the deed was read and ex: 
plained by Babu Iswar Chandra Ghose, 
Pleader, she -being identified also by them; 
Mohini Mohun Das, Kunja Behary Das.?? 
Both Mohini Mohan and Kunja Behary are 
dead. Babu Debendra Nath Das (Pleader) 
a cousin of Priyomoyee, in whose presence 
she executed the deed, has been examined on 
behalf of the plaintiffs.. 16 is true he is not 
an attesting witgs3s but he says that both 


1 
te vor, ata 
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Mohini Mohan and Kunja Bebary were 
present when Priyomoyee affixed her signa- 
ture on the deed. We are referred to a 
passage in his cross-examination where he 
said, Priyomoyee was in a south room where 
we all including Iswar Babu were, while 
he read the Exhibit 5 and gave out its 
purport somebody took the Exhibit 5 inside 
the south room and she signed it in my 
presence and in the presence of some others 
whom I forget.” It is contended on 
behalf of the appellant that as the witness 
-says that she signed the deed in the 
presence of “ some others” whose names he 
has forgotten, there is no evidence that 
she signed it in the presence of Mohini 
Mohan and Kunja Behary. <A few lines 
after that, however, the witnesses SAYS, 
“ Mohini’ Babu and Kunja Babu Signed the 
Exhibit 5 as its witnesses in the room in 
which we all sat.” And the witness in his 
examination-in-chief is positive in his state! 
ment that Priyomoyee signed the mortgage 
bond in the presence of Mohini Mohan, 
Kunja’ Behary and himself. The words 
“some others” must, therefore, be taken to 
refer to some persons other than Mohini 
Mohan and Kunja Behary. We are also 
referred to the evidence of Ganga Narain 
Bose where he stated, “Kunja Babu and 
Debendra took the deeds inside the room 
in which Priyomoyee was, to secure her 
signature thereon. Priyomoyee signed the 
mortgage deed at that time............Iswar 
Babu, Kunja Babu and Mohini Babu signed 
the mortgage deed as its attesting witnesses.” 
16 is contended that both the attesting wit- 
nesses Kunja and Mohini Mohan. cannot be 
said to have been present when she signed 
the mortgage deed. But there is the posi. 
tive-evidence of the Pleader Debendra Babu, 
and.having regard to the distance of time 
at which the witnesses Were giving their 
depositicns no better evidence on the point 
could reasonably be expected. There is no 
specific plea taken in the ‘written statement 
that there was no proper attestation of the 
mortgage deed; but the sixth paragraph there. 
of in which the defendant put the plaintiff to 
prove thé due'execution of the mortgags may 
cover such a plea. However, having regard 
to the evidence adduced, we think it suff- 
ciently proved’ that the mortgage deed was 
attested by the two witnesses Mohini Mohan 
and Kunja Bebary,. 


The third contention raises the question - 
whether there was legal necessity for the 
whole amount. Legal necessity to the extent 
of Rs. 95,000 is admitted, that being the 
debt which was due under a bond executed 
by the husband of the lady in favour of Rup- 
laland Raghunath Das; and the said debt 
was paid off out of the consideration for the 
mortgage. bond advanced by the plaintiff 
Company. The only question, therefore, is 
whether there was necessity for the balance 
namely Rs. 25,000. The evidence shows 
that out of one lac and twenty thousand Mr. 
Garth deducted his commission Rs. 12,900 
and paid the balance of Rs. 1,03,G00 to 
Kunja Babu, the uncle of the lady. So there 
remains Rs. 13,000 to be accounted for. The 
mortgage deed in reciting the necessity for 
the loan refers to the debt created by the 
husbard of the lady and “also certain other 
moneys due to Sreemuty Syam Peary Dassya, 
the mother of the late Babu Lal Mohan Das, 
and which are the first charge upon the said 
estate.” It is contended on behalf of the 
appellant, first, that it is not shown that it 
war absolutely necessary for the lady to pay 
a commission of Ra, 12,000 to Mr. Garth for 
raising the loan; and, secondly, that there 
were, in fact decrees obtained by Syam 
Peary which the lady had to pay and they 
were, in fact, paid out of the consideration. 
In dealing withthe question of legal necessity, 
however, we must bear in mind that the then 
reversioners Mohini Mohan and Khetra 
Mohan gave their full consent to the mort- 
gage. There is an endorsement.on the mort- 
gage bond which runs as follows:— We, 
Mohini Mohan Das and Khetra Mohan Das, 
both having reversionary interest in the es- 
tates set out in the schedule above written 
and being fully cognisant of the terms of the 
above mortgage deed, hereby notify that we 
consent to the same as being an arrangement 
necessary for the saving of the estate from 
sale and we agree to abide by the terms 
thereof,” and the execution of this note was 
admitted by them before the Registrar. The 
consent given by the reversioners would 
certainly raisea presumption of the exisience 
of the necessity [see Debi Prosad Chowdhry 
v. Golap Bhagat (2)]. ln the recent case, 


(2) 19 Ind Cas. 273; 40 0, 721; 17 O, W. N. 70%; 
17 O, L. J, 499, : j 
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Hari Kishen Bhagat v. Kashi Parshad Singh 
(3), the Judicial Committee observed that the 
requirement of the law that an alienation by 
a Hindu widow must be proved to have been 
made by her for valid and legal necessity, 
{the onus of proving which “rests heavily on 
the alienee) may be fulfilled by proving the 
consent or concurrence of the reversioners to 
the transaction, which consent, however, must 
be established by positive evidence that upon 
an intelligent understanding of the nature 
of the dealings they concurred in binding 
their interests.” 

It is pointed out that Rs. 500 was paid to 
Khetra Mohan for obtaining his consent. 
But the more fact that Rs. 500 was paid to 
one of the reversioners does not, we think, 
rebut the presumption as to existence-of the 
legal necessity arising from the consent given 
by reversioners. So far as the payment of 
Rs. 12,000 to Mr. Garth is concerned, we do 
not think it can be contended that there was 
no necessity for such payment. Mohini 
Mohan, the brother-in-law of the lady, only 
two months before raised a loan of 
Rs. 2,50,000 through Messrs. Garth & Wer- 
therall and he had to pay 10 per cent. com- 
mission to them. If Mohini Mohan had to 
pay that commission, it cannot be expected 
that the lady could raise the loan on payment 
of commission ata lower rate. The 10 per 
cent. commission, it must be remembered, 
included the costs of stamps, registration 
and other incidental expenses. However 
that may be, we think that, in the oiroum- 
atances, it cannot be said that there was no 
necessity for payment of the sum of 
Rs. 12,000 as commission. Then as to the 
payment of the decrees of Shyam Peary, ib is 
true that the copies of the execution pro- 
ceedings have not been produced. But the 
plaintiffs have proved that the records of the 
execution cases brought by Shyam Peary had 
been destroyed, and were not in existence, 
The plaintiffs have also examined Ganga 
Narain Bose who was in the service of the 
lady, and he stated that Shyam Peary ob- 
tained five or six decrees for her mainte- 
nance against her sons or their representatives 
and that she had realised all the debts from 


(3) 27 Ind. Cas. 674; 42 I. A. 64 17M. L.T, 116; 
19 C. W. Ñ. 270; 13 A. L. J. 223; 2 L. W. 219; 210.L. 
J. 225; 23 M. L. J, 665; 17 Bom, L. R. 426; (1915) M. 
W. N. 511; 420. 876 (P. 0), 


Priyomoyee, Rs. 3,300 or 3,400. Rupees 1,500 
and 1,600 were paid to Shyam Peary in satis- 
faction of two decrees in his presence out of 
the moneys borrowed on the mortgage bond. 
It was the defendant Shyam Peary to whom 
these payments are said to have been made, 
Her servant Radha Bullav was actually 
present in Court and looking after the case on 
her behalf. Bat he was not examined nor 
any account books produced by her to show 
that the moneys were not paid to her in satis- 
faction of her decrees for maintenance. The 
ekrarnama, Exhibit A, dated the 29th Septem- 
ber 1877 shows that Rs. 150 per month was 
payable to Shyam Peary. It is more likely 
that she would proceed against her daughter- 
in-law and not against her son for realising 
the said annuity and the deed of endowment, 
Exhibit 1l,executed by Priyomoyee states that 
Shyam Peary had obtained decree for a large 
sum of money due to her on account of her 
allowance against Mohini Mohan and others 
and was about to recover the money by exe- 
cuting it against herself alone. Having 
regard to the fact that the moneys due to 
Shyam Peary were recited in the mortgage 
bond as “immediate, pressing necessity ” 
and that the reversioners who had full know. 
ledge of the terms gave consent to it as an 
arrangement necessary for saving the estate 
from sale, we think the evidence adduced on 
bebalf of the plaintiff is sufficient for proving 
legal necessity. Then, in the release, dated 
the 26th November 1908, executed by Shyam 
Peary herself in favour of Mr. Weatherall, 
there is an admission that Priyomoyee ob- 
tained a loan of Rs. 1,20,090 from the plain- 
tiff. There is a similar statement in the 
agreement executed by her in favour of 
Mr. Lockhart on the same day. Radha 
Ballay Das, her am-muktear, who was look- 
ing after the case on her behalf was a wit- 
ness to the deed of release and the deed was 
drafted by Babu Ananda Chandra Roy, 
Pleader, af the instance of the said . Radha 
Ballav. The fact that Rs. 1,08,000 (after 
dedusting the commission to Mr. Garth) was 
paid to the lady was never challenged during 
the lifetime of Priyomoyee; on the contrary, 
it was admitted by her in subsequent docu- 
ments and lastly by Shyam Peary herself in 
that deed of release. Having regard to the 
positive evidence and the circumstances, we 
think that the Coyrt below is right in hold- 
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ing that there was legal necessity for the 
entire amount advanced under the mortgage. 
The next question is whether the annuity 
agreed upon to be paid to Shyam Peary is a 
charge upon the share of the estate which 
she inherited from her son Soshi Mohan. 
The ekrarnana executed by Mohini Mohan 
Das recites that there was some litiga- 
tion over the said share, that she was intend- 
ing to institute a regular civil suit for recovery 
of the share, and that she expressed her 
willingness to give up her claim to the share 
on receipt of a monthly allowance of Rs. 150 
by executing a ladani to that effect. 
The operative part of the deed then states 
as follows :—- You shall receive Rs. 150 
net during your lifetime from the afore- 
said share, you shall not be able to make 
a gift, sale, baz, heba, of it. Myself and 
the succeeding executor shall pay you the 
aforesaid money every month and if I or 
they do not pay it you shall be entitled 
to recover it by suit from the share left 
by my aforesaid deceased brother.” 
‘ Tt will he seen that the lady was to 
get the annuity from the aforesaid share, and 
entitled to recover it by suit from the 
share, and we have no doubt having regard 
to the terms of the deed that the annuity 
was made a charge upon the share. 
The only reason given by the learned 
Subordinate Jadge for holding otherwise 
is that the property is not specified in 
the deed. But the property ean be easily 
ascertained, and that being so, it does not 
matter that noschedule of property is given 
in the deed. In the saseof Ramsidh Pande 
y. Balgobind (4), where the debtor had 
pledged all her “wealth and property” to 


her creditor, ii was held that the maxim. 


“oorium est quod certum reddi potest” applied, 
overruling the contention that the pro- 
perty was not described by metes and bounds 
or by name. 

The description is no doubt wide, but 
not uncertain. As pointed out by Cotton, 
L. J., in Montague v. Harl of Sandwich (5), 
“T think it is an established rule, that 
where the covenant is to charge the real 
estate, which can be ascertained by existing 


(4) 9 A. 168; A. W. N. (1887) I5; 5 Ind. Dec. (N. a) 


6) (1886) 82 Oh. D. 525; 55 I. J. Ch. 925; 54 L. T. 
502, j 


facts aud circumstances, for’ example „if 
there is a covenant to charge all the real 
estate which a man has at a particular 
time, that covenant will itself make a 
charge. But where the covenant is to 
charge, not all or any definite portion of 
a man’s estate, but only that which is worth 
£1,000 a year, or which would be sufficient 
to secure £1,000 a year, then from the 
indefiniteness of the matter referred to there 
will be no charge unless an instrument is: 
afterwards executed to give effect to -the 
covenant; and if remains simply a covenant 
to be enforced as against the assets of 
the covenantor,”’ 4 

In some cases in our Court a general 
description of property has baen held not 
to constitute a charge. See Gunoo Singh v. 
Latafut Hossain (6), Najibulla Mulla v, Nusir- 
Mistri (7) and Jagatdhar Narain Prasad v. 
A. M. Brown (8). But in the first case there 
was merely a covenant not to alienate any' 
property of the debtor until payment of 
the money advanced, and thre were no 
expressions to indicate an intention to’ 
charge any property. In the second it was: 
observed that a charge can only be created- 
where specifie property is mentioned. Buf 
as pointed ont in the Tagore Lectures, 
1876, at page 172 (foot note), “But this 
dictum seems to be based upon a misappre-' 
hension of a passagein Sugden’s - Vendors 
and Purchasers, to the effect that a cove- 
nant toconvey and settle lands will not 
be a specific lien on the lands of the 
covenantor, a proposition which - is deduced 
by the learned author from the ease of 
Mornington v. Keane (9), where there was a 
covenant merely to settle lands of a parti-' 
cular value which, as pointed out by the 
Lord Chancellor, was a vary different thing 
from a covenant to charge either the 
woole or a definite portion of a person’s- 
estate. But the decision itself may per- 
haps be supported on the ground that 
there was no intention on the part of the 
grantor to create any charge whatever on. 
his property.” 


m 


(6) 3 0. 336; 1 C. L. R. 91; 1 Ind. Dec. (N. £.) 801. 
(7) 7 0. 196; 8 C. L. R. 454; 3 Ind.- Deo. (N s.) 675, 
(8) 33 C. 1133; 10 CO. W. N. 1010; 4 O. L. J. 121. 
(9) (1858) 2 De G. & J. 292; 27 L, J. @h. 791; 4 Jur. 
(N.s ) 981; 6 W. R, 484: 44 E. R, 1001; 119 R. R, 134, 
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In the third case the bond statel that 
if ‘the creditor failed to repay the loan 
the oreditor would be entitled to recover 
the debt by. sale of “the Nyagaon Factory” 
and from “his (tbe debtor’ 3) person and 
other properties,” and it was held that it 
was a general admission of liability which 
was merely that the creditor could recover 
his debt as provided under the law and 
created no special lien on the Nyagaon 
Factory. 

It is to be observed that the question 
in all such cases is one of intention. “In 
equity no charge can be created unless 
there is an intent to charge: see Omrao 
Begum vy. Secretary of State (10). 

It will further be observed that in all 
the above three cases the question raised 
was whether there was a mortgage which, 
under section 58 of the Transfer of Pro- 
perty Act, must be of “specific immoveable 
property,” and difficulty in such a case is 
likely’ to arise from a general description. 

In the last two cases noticed above the 
learned Judges relied upon the fact that 
the document was ‘not registered in Book 
I (which is a register of documents relating 
to immoveable properties) but in Book IV 
as showing ‘the intention of the parties not to 
create any charge. : 

- It is unnecessary, “however, to discuss this 
question further, as in the present case 
the plaintiff admitted the existence of the 
charge in the mortgage deed itself. In 
stating the necessity for the loan taken by 
Priyomoyee, the indenture of mortgage 
states, ‘certain other -moneys due to Shyam 
Panty Dasya thé mother, of the late Babu 
Lal Mohan Das and which are a first charge 
upon the said estate.” 

Then again in the plaint itself there is 
a clear and distinct admission by the 
plaintiffs themselves that the annuity was 
a first charge. In the first paragraph of the 
plaint the plaintiffs refer to the moneys due to 
Shyam Peary as being “a first charge upon 
the estate of late Lal Mohan Das.” The 
plaintiffs, therefore, actually took the mort- 
gage subject to the charge. | _We are acoord- 
ingly of opinion that the annuity of 
Bs. 1,800 a year in favour of Shyam Peary is 
a charge upon the share which she inherited 

Eor 


(10) 19 1. A. 95; 19 C. 584, 6 Sar. P, C.J, 192; 9 
Ind. Dec. (N. s) 832 (P. CO). , 


from hər son Lal Mohan, and that the 
plaintiffs’ mortgage is subject to that 
charge. 

The fifth question is whether the stipulation 
to pay interest at 93, per cent. is in the 
nature of a penalty. The mortgage deed 
provided that interest at 95 per cent. was 
to be paid by equal half yearly payments, 
but that if the interest at the rate of 7: 
per cent. was paid before the half yearly 
day appointed for payments of interest, 
the mortgagees shall accept the same in 
lieu and in satisfaction gf interest af 
9% percent. If the stipulation was to pay 
interest at 74 per cent., and on default of 
payment on a certain date interest was 
to be paid at 9 per cent. there is no 
doubt that it could be treated as a penalty. 
In the converse case it would not be a 
penalty according to Englich Law. In Wallis 
y. Smith (11) Jessel, M. R., referring to 
the rule of equity stated by Mr. Justice 
Heath i in Hardy v. Martin (12), viz, that 
“It is a well-known rule in equity that 
if a mortgage covenant be to pay £ 5 per 
cent, and if the interest be paid on eer- 
tain days then to be reduced to £ 4 per 
cent., the Court of Chancery will not relieve 
if the early day be suffered to pass with- 
out payment; but if the covenant be to 
pay £ 4 per cent, and if the party do 
not pay at a certain time, it shall be raised 
to £ 5 per cent., then the Court of Chancery 
will relieve,” abeetved: ‘It was settled 
so early as that, I am sorry that it was 
so settled, because anything more irrational 
than the docrine I think can hardly be 
stated. It entirely depended on form and 


not on substance.” 


On behalf of the defendants we were 
referred to the case of Union Bank of 
London v. Ingram (13) where Jessel, M. R. 
held that a mortgagee in possession is 
entitled on accounts being taken to charge 
the mortgagor with the higher rate of 
interest under a proviso in the mortgage 
deed for reduction of interest on punctual 
payment. In the case of Wallingford v. Mutual 


a) (1882) 21 Oh, D. 245; 47 L. T. 389 52 L J. 
Ch, 145; 31 W.R. 2 

(12) (1783) I ee 6. C.419n; 28 E. R. 1214 

(13) (181) 16 Oh. D. 68; 501, J. Ch. 74 43 L T. 
659; 29 W. R. 209, 
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Society (14) Lord Hatherley observed (see 
page 702):— The form adopted long since— 
I do not know whether it is still conti- 
nued or not-—in mortgages was when you 
wished to reserve in reality interest at 4 
per cent. to reserve the interest by contract 
at 5 per cent., but to mitigate the severity 
of that contract in the event of the money 
being paid by a certain day. It is nota 
penalty on non-payment (though it seems 
a fine distinction) when you say that your 
contract shall be made for interest at 5 
per cent.,. to ba reduced, in the event of 
your punctual payment, to 4 par cent.; but 
it is a relaxation of the terms of that 
original contract, not taking it by way of 
penalty at all, but a relaxation of your 
contract which you would merit and pur- 
shase by paying at a definite and fixed 
time. If that definite and fixed time were 
exceeded, then the original contract revived 
in all its force. Sometimes mortgage deeda 
bing somewhat unskilfully drawn, interest 
at 4 per cent. was reserved by the con- 


tract to be raised to 5 per cent. if 
there was non-payment at a par- 
ticular day; and although that brings 


the case to an extremely fine and nice 
distinction, it all the better illustrates the 
rule which has been applied at all times 
by the Courts, with reference to this ques- 
tion of penalty. If there had been indulgence 
at auy timeupon given terms, as long as 
those terms are observed, the tndulgence 
lasts, When those terms are departed from 
the indulgence at once fails, and the origi. 
nal contract is revived in full force.” The 
question appears to have been considered in 
two cases in this country. 


In the case of Kirti Ohunder Chatterjee 
v. J. J. Atkinson (15) a sum of money 
was borrowed at a certain rate of interest, 
Subsequently on a settlement of account 
between the parties it was agreed that a 
lower rate of interest would be chargeable 
on the amount remaining due, if paid within 
a certain date, but if not so paid the higher 
rate originally contracted for would be 
payable, and it was held that the stipulation 
for the payment of interest ab the higher 
rate cannot be regarded asa penalty, that 


(14) (1880) 6 A. O. 685; 50 L. J. Q B. 49; 43 L.T. 
258; 29 W. R. 81, 
(15) 10 C. W, N. 640, 
+ 


being the rate contracted for. Maclean, C. 
J., O0bserved:— Then it is said that ‘this 
provision as to a higher rate of interest 
by reason of default of payment on the 
dlst March, was a penalty within section 
74 of the Contract Act. I should have 
been glad if Icould have taken that view; 
but the authorities are against it. Here 
the higher rate of interest was only that 
originally payable under the bond: and 
the new bargain under the endorsement was 
merely a concession to the defendant, of 
which he failed to take advantage. This 
is not the case of a lower rate of interest 
being mentioned in the bond, with a pro- 
vision that, if the debt be not paid, a 
higher rate shall prevail as from the date 
of the loan. Here the higher rate was origi- 
nally contrasted for; it cannot then be re- 
garded as a penalty.” 

In the case of Kutub ud-din Ahmad vy. 
Bashir-ud-din (16), Stanley, C. J., after stating 
“that according to the English authorities 
it is well settled that if a mortgagee sti- 
pulate for a higher rate of interest in default 
of punctual payment he must reserve the 
higher rate as the interest payable under 
the mortgage and provide for its reduction 
in case of punctual payment, and if he 
do so he will ba entitled to recover the 
higher rate, but that he cannot effect his 
object by reserying the lower rate and then 
fixing a higher rate in case of non-payment 
of the lower rate at the appointed time, 
such an agreement being considered in 
equity as in the nature of a penalty”, ob- 
served “this rule is not altogether in- 
telligible”. He referred to the observation 
of Jessel, M. R., in Wallis v. Smith (11), 
quoted above, but he was of opinion that 
an agreement on the part of a mortgagee 
fo accept on punctual payment interest at 
a -lower rate than the rate agreed to be 
paid was free from objection, and accordingly 
upheld the decree of the Cours below which 
awarded the higher rate of interest. Banerji, 
J., was inclined to hold at the hearing 
of the appeal that the provision as to 
interest was an attempt to circumvent the 
role of law as to penalties but in the 
face of English authorities and in the 
absence of authority in this country to the 
contrary, agreed with Stanley, O, J. 


(16) 5 Ind. Cag. 665; 7 A. D. J. 894; 32 A. 448. 
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If the question were res integra, we would 
have been prepared to hold that there 
should be no distinction in principle bet- 
ween a stipulation to pay a certain rate 
of interest to be reduced to a lower rate 
on punctual payment, and a stipulation to 
pay a .certain rate of interest to be raised 
to a higher rate in the event of non- 
payment of the interest punctually: ‘the 
object being to ensure punctual payment, 
and not to settle the damages, it would 
be a penalty whatever might be the form 
in which the agreement is expressed. But 
it appears from the cases cited above that 
in England, it is settled law that where 
there is a contract to pay a higher rate of 
interest to be reduced to a lower rate on 
punctual payment, the stipulation to pay 
the higher rate is not a penalty. In the 
ease of Union Bank of London v. Ingram 
(13) Jessel, M. R., allowed the higher rate 
of interest on default of punctual payment, 
though the learned Judge himself in the 
subsequent oase observed that “anything 
more irrational than the doctrine can hardly 
be stated. It entirely depended on form 
and noton substance.” In Wallingford -v. 
Mutual Soctety (14) also Lord Hatherley, al- 
though referring to the distinction as an 
“extremely fine and nice distinction”, held 
the stipulation to pay at the reduced rate 
in the event of punctual payment to be 
a relaxation of the original contrat to 
pay at a higher rate, “not taking it by 
way of penalty at all, but a relaxation of 
the contract which the debtor would merit 
and purchase by paying at a definite and 
fixed time.” The two Indian cases cited 
above appear to have followed the rule of 
English Law, and Maslean, C. J., held in 
the case reported as Kirti Ohunder Chatter- 
jee v. J. J. Atkinson (15), that the stipn- 
lation to pay the higher rate was the 
original contract, and, therefore, was not 
a penalty. 


Now the question is, what was the real 
contract in the present case. Clause 1 (3) of 
the mortgage deed no doubt stipulated for 
the payment of interest at 92 per sent. 
to be reduced to 73 per cent. on punctual 
payment, but the scheme for liquidation 
of the mortgage debt which is a material 
part of the deed shows that interest was 
calculated at. 73° per cent. only, In con» 


strning a document effect should be given 
to all parts of it. Mow taking clause 1 
(3) together with the scheme, it appears 
that the intention of the parties was that 
interest should be paid at 75 per cent., 
aud on default at-$3s per cent.; otherwise 
we would have expected the calculation of 
interest in the scheme at $3 per cent., if 
that was ihe ‘original contract.” -It is 
true that interest at 94 per cent. was paid 
in the years in which there was default 
in punctual payment, but that by itself 
would not affect the rights of the parties 
under the contract, if the payments were 
made under a mistake as to their rights 
under the contract, and the payments made 
by Messrs. Garth & Weatherall can be 
of very little value, if any, on the question 
of intention cof the mortgagors them- 
selves. 

Section 74 of the Indian Contract Act 
does away with the distinction between 
penalty and liquidated damages and under 
the section as amended by Act VI of 
1899, the Court has the power to grant 


- relief if the contract contains any stipulation 


by way of penalty. It is true the con- 
tract in the present case was entered into 
before the amendment, but the amendment 
does not appear to have made any real 
change in the law, the only difference 
being that if the stipulation is penal, relief 
can now be granted ander the provisions 
of the section and it is not necessary for 
Courts to resort to their equitable jurisdic- 
tion in order to grant relief. 

The mortgagees, however, are entitled 
to reasonable compensation for non-pay- 
ment of interest punctually. But 2 per 
cent. does not represent the damages whish 
the creditor suffered for non-payment of 
the interest on the date fixed. The reason- 
able compensation to which he is entitled 
would be the interest on 73 per cent, 
interest in respect of payments not punctually 
made. We accordingly hold that the plaint- 
ifs are entitled to interest upon interest at 
the rate of 7% per cent. from the date of the 
bond up to the date which may be fixed for 
payment. l 


The last question is whether Messrs. Garth 
& Weatherall were the agents of the mort- 
gagor or tbe mortgagees and whether it is 
competent to a mortgagee in this country” to 
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nominate and appoint an agent to manage the 
mortgaged properties and at the same time 
relieve himself from the liability to which 
a mortgagee is subject when he enters into 
possession of the mortgaged properties. 

We have, therefore, to see whether or not 
under the terms of the mortgage, Messrs. 
Garth & Weatherall became agents of the 
mortgagor or the mortgagees. If they were 
the agents of the mortgagees, the latter would 
be bound to accountas mortgagees in possession 
and must bear the loss, if any, caused by 
Messrs. Garth & Weatherall as if they had 
actually entered into possession. 

Mortgage deeds in the English form gener- 
ally contain an appointment of, or a power 
for the mortgagee to appoint a person to be 
Receiver of the mortgaged premises, by means 
of which mortgagees are able to obtain the 
benefit of possession without its disadvant- 
ages, 

It is contended on behalf of the appellant 
that this practice should ‘not be recognized 
in this country. It is further contended that 
having regard to the provisions of the mort- 
gage deed even in England the Receiver 
‘would be treated as agent of the mortgagee. 
Lastly, it is contended that whatever the 
English Law may be onthe subject, having 
regard to the déed of' mortgage in this case, 
the mortgagees’ cannot be heard to say that 
‘Messrs. Garth d . Weatherall were not théir 
agents. 

The manner in whioh mortgagees. in 
England acquired the power of appointing å 
person to be the Receiver of the mortgaged 
premises was traced by Lord Justice Rigby 
in the case of Gaskell v. Gosling (17). The 
learned Judge pointed out that having regard 
to the exceptional severity with which a 

mortgagee in possession was treated in a 
suit for redemption and made to account, the 
Court favoured any means which would 
enable the mortgagee to obtain the advant- 
ages of possession without its drawbacks, and 
observed: “Mortgagees began to insist upon 
the appointment by the mortgagor of a Re- 
ceiver to receive the income, keep down the 
interest on inoumbrances, and hold the 
surplus, if any, for the mortgagor, and to 
stipulate often that the Receiver should have 
extensive powers of management. Presently 
mortgagees stipulated -that they them. 


(17) (1896) 1 Q. B. 669; 65 L, J. Q. B. 486. `” 


selves should in place of the mortgagor 
appoint the Receiver to act as the mortgagor’s 
agent. This made no difference in the Re- 
ceiver’s position, and imposed no liability on 
the mortgagee appointing. Though it was 
the mortgagee who in fact appointed the 
Receiver, yet in making the appointment the 
mortgagee acted, and it was the object of the 
parties that he should ast, as the agent for the 
mortgagor. Lord Cranworth in Jefferys v. 
Dickson (18) stated the doctrine of the Courts 
of Equity on the subject to the effect follw- 
ing. The mortgagee, as agent of the mort- 
gagor,appointed a person to receivethe income, 
with directions to keep down the interest of 
the mortgage, and to account for the surplus 
to the mortgagor as his principal. These 
directions were supposed to emanate, not from 
the mortgagee, but from the mortgagor; and 
the Receiver, therefore, in the relation between 
himself and the mortgagor, stood in the posi- 
tion of a person appointed by an instrument 
to which the mortgagee was no party, Lord 
Oranworth in the case referred to was speak- 
ing of a mortgage of lands; but the same doc- 
trine applies to all kinds of property, being 
founded, as it is, not upon any considerations 
NA EN, to the law of real property, but upon 
the ¢ontract between the debtor who gives and 
thetcreditor who takes the security. Of cotirse 
the mortgagor cannot of his, own will’ revoke 
the appointment of a Receiver, or that ap- 
pointment would bs useless.” 

The grounds urged on behalf of the appel- 
lant in support of the contention that the 
practide should not be followed in this country 
are as follows:—In England a landowner has 
always an attorney at his elbow, and can 
take care of himself, whereas in this country 
mortgagors generally are helpless. The 
power of sale . which the mortgagee 
possesses in England is recognized in this 
country only in a limited form under section 
69 of the Transfer of Property Act, and the 
proviso to that section shows that a Receiver 
in this country except in exceptional cases is 
an agent of the person appointing him. The 
law on the subject in Hngland is due to the 
practice of English conveyancers adopted to 
get rid of the responsibility of mortgagees 
and the practice itself is not very old. Seco- 
tion 69 of the Transfer of Property Act goes 


(18) (1866) 1 Ch. 183 atp.190; 35 L. 3, Oh. 376; 
12 Jur, (N. 8.) 281; 14 L. T. 208; 14 W. R. 822, 
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to negative the existence of such a practice’ 


in this country. In America there is conflict 
of authority on the question whether a mort- 
gagee who nominates and procures the ap- 
pointment of a Receiver is responsible for his 
default. 
section 1537A. Even in England in 1&1], in 
the case of Hutchinson v. Masareene (19), the 
trustees were treated as the agents of the 


mortgagees and the losses caused by the 


trustees were held.to fall upon the creditor. 
That appears to have been the law in England 
before the practice, to which Rigby, L. J., 
refers, had grown up. 

There is a good deal of force in these argu- :' 
ments. A private Receiver deriving his 
power from the appointment of a mortgagee 
is almost unknown to Indian people. (See 
Woodroffe on Receivers, 2nd Edition, page 
167,) No case in which a private Receiver, 
deriving his power from the appointment of 


a mortgagee, has come up to the Courts of. 


this country and the question is one of con- 
siderable importance and requires careful 
consideration. We think, however, that it 
will be unnecessary to decide this question in 
the present case, if as contended on 
behalf of the respondent, Massrs. Garth & 
Weatherall were appointed by the mortgagor 


and were agents of the mortgagor and acted 
sugh; 


In SUDRO of the contention that under 
gireumstances similar to those of the present 
case the Receiver is treated asan agent of 
the mortgagee even in England, reliance is 
placed on the cases Vimbos Lid., In re (20), 
Robinson Printing Co. v, Ohic Lid. (21) 
and Deys v. Wood (22). In these cases the 
appointment of the Receiver was made by 
the mortgagees and in the deed of mortgage. 

In the first case powers were given to the 
Receiver to enter into compromise in the 
interests of the mortgagees and to sell the 
mortgaged property or concur in selling it. 
There was nothing said about the Receiver 
keeping down the interest, there was no 
direction to him to pay any surplus over to 


" (19) (1811) 2 Ball. & Beaty. 49. 

(20) (1900) 1 Ch. 470; 68 L, J. Ch, 209; 82 L, T. 697; 
48 W, R. 520; 8 Manson 101. 

(21) (1905) 2 Ch. 123; 74 L. J. Ch, 399; 93 L, T. 262; 
53 W. R. 681; 12 Manson 314; 21 T. L. R. 446, 

(22) (1911) 1K. B. 806; 80 L. J. K. B. 553; 104 Ly 
T., 404; 18 Manson 229, : 


See Jones on Mortgage, 6th Edition; 


the mortgagor, and nothing was said about 
the Receiver being the agent of the mort- 
gagor. It was under these circumstances that 
Cozens Hardy, J., observed: “it is remark- 
able that that power differs in almost every 
material respect from the ordinary power 
which. is given to mortgagees. There is 
nothing to say thatthe Receiver is to be the 
agent of the mortgagor, who is solely to be 
responsible for his acts and defaults, as in the 
Conveyancing Act. Thereis nothing what- 
ever to say what. he is to do with moneys 
which he receives. There isno direction to 
him to keep down the interest on the mort- 

gage, or pay any arrears or surplus over to 
the mortgagor. There are none of those 
provisions one finds in an ordinary receiver: 

ship deed, and it does seem to me that the 
Receiver in these circumstances was t'e 
agent of the persons who appointed him, not 
the agent of the mortgagor; and it follows 
from that, of course, that the debenture 
holders themselves would be answerable for 
all the faults and omissions of {he Receiver.” 

In the second case debentures gave power 
to the holders to appoint a Ressiver to take 
possession of the assets, carry on the business, 
sell the property, make avy arrangements: he 
should think expedient in the-interest of the 
debenture holders and apply ana specified 
way the moneys received, but they did not 
provide that the Receiver was to be the agent 
of the mortgagors, 

Warrington, J., observed that there is- no 
general rule of law as to the position of the 
Receiver and referring to the observation of 
Cranworth, L. ©., in Jefferys v. Dickson (18), 
said: “The Lord “Chancellor is there dealing 
with a Receiver appointed under the ordinary 
power, that is to say, either by the mortgagor 
himself in pursuance of provisions in the 
mortgage deed or by the mortgagee under 
similar provisions, or under the Act then sub- 
sisting—namely, Lord Cranworth’s Act. In 
all these cases there was an express provi- 
sion that the Receiver should be the agent 
of the mortgagor. See the remarks of Rigby, 
L. J., in Gaskell v. Gosling (17)” and held 
following Vimbos Limited, In re (20) that the 
Receiver was not the agent of the mortgagor. 

In the third case also there was no provi» 
sion that the Receiver shall be the agent of 
the mortgagor. He wasto have power not 
only to take possession of the property an@ 


f 
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to carry on the business, but he was to sell 
the property comprised in the debentures. 
He might make any arrangements in the 
interest of the debenture holders and finally 
apy moneys in his hands were to be applied 
in satisfaction of the dekentures. Scrutton, 
J., observed, If he exercises his power to sell, 
it must be by virtue of and for the purpose 
of realizing the charge created by the 
debentures; the business is carried on for the 
sole benefit, so far as the provisions of the 
document ure concerned, of the debenture 
holders, and in my opinion, having regard to 
all the points I have mentioned, he is their 
agent.” As pointed ont by Farwell, L. J., 
(in the course of argument in the Court of 
Appeal), it was not like an ordinary receiver- 
ship deed which provides for the payment of 
any surplus, beyond what is necessary to 
satisfy what is due to the mortgagee, to those 
who may be entitled to it; the proceeds of avy 
assets were apparently payable uncer it to the 
debenture-holders only. At page 82), Vaughan 
Williams, J , observed that the object of the 
appointment of the Receiver was really the 
sale and realization of the security to the 
satisfaction of the debenture debts, and the 
provisions went to show that it was intended 
that the Receiver should be Receiver on behalf 
of the mortgagees and not on behalf of the 
mortgagors. 


The present ease is distinguishable from the 
above three cases on the following grounds:—~ 

(1). The managers, though nominated by 
the mortgagees, were not appointed by them. 

(2), The mortgagees were not parties to 
the deed of appointment, and the managers 
were no parties to thedeed of mortgage. 

(3). There was a direction to the 
managers to keep down the interest and to 
apply the income as laid down in the deed of 
mortgage. 

(4). There was a destination as to the 
surplus (if any) of the income, (a) in the 
oase of Priyomoyee (after payment of 
Rs. 2,400 to her) to the managers themselves 
as part of their remuneration over and above 
the 15 per sent:, and (b) in the case of Mohini 
Mohan one half to the managers and the 
other half to the mortgagor himself; and no 
portion of the surplus was to go to the mort- 
gagees in either case. 

lt may be pointed `out here tbat 
in Hutchinson v. Lord Masereene’ (19) 
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cited before rs, the trustees were apppinted 
by the creditors who had obtained the power 
of appointment from Lord Maserene; the 
latter did not appoint the trustees nor had he 
any power to remove them and it was accord- 
ingly held that the loss occasioned by the 
default of the trustees should fall upon the’ 
creditors who appointed them. In Gaskell 
v Gosling (17) also it appears that it was the’ 
trustees of the debenture holders who 
appointed the Receiver and had the power to 
remove him without notice to the mortgagors, 
although the Receiver under the terms of the 
agreement was to be the agent of the mort- 
gagors who were to be liable for his acts and 
defaults. 

We have nextto see whether under the 
deed of mortgage Messrs. Garth & Weather. 
all became the agents of the mortgagees or of 
the mortgagor. 


Now, paragraph IV of the mortgage deed. 
contemplates possession by the mortgagor, 
until the mortgagees shall enter into and 
take possession of the mortgaged premises.” 
Paragraph VI (2) provides for payment of. 
the Government revenue and other charges 
by the mortgagor, and the production of the 
receipts of payment by the mortgagor to the 
mortgagees, and paragraph VII deals with. 
the management of the property and sets 
forth the provisions relating to management’ 
“until the mortgagees shall enter into and take 
possession of the mortgaged premises.” We’ 
will deal with these provisions lateron. But 
in the first place, Messrs. Garth & Weatherall 
were to manage the mortgaged premises 
(without any interference by the mortgagor) 
so long as they fulfilled the terms and seon- 
ditions, and in the, event of their death,’ 
resignation or dismissal of either of them, by 
the survivor of them, or failing such survivor 
by another qualified manager who would 
be nominated by the mortgagees provided 
that any manager subsequently so appointed 
by the mortgagees shall, if required by the 
mortgagor, give security for the proper 
performance of his duty and management: 
lt thus appears that the first managers 
(Messrs. Garth & Weatherall), though 
nominated by the mortgageés, were appointed 
by the mortgagor. Messrs. Garth & 
Weatherall were no parties to. the mortgage 
deed, the indenture being between the mort- 
gagor and ‘the Company {the mortgagees) 
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The mortgagees again were no parties to the 
deed of appointment which was between the 
aa and Messrs, Garth & Weather- 
all. 
We were referred on behalf of the appel- 
lant to Key and Elphinstone’s Precedents in 
Conveyancing, 10th Edition, Vol. IT, page 81, 
where the specimen form shows that the 
appointment is made by the mortgagor with 
the coneurrence of the mortgagee’ as indicat- 
ing that the mortgagees are no parties to it, 
and there is a proviso (see page £4) that the 
Receiver shall be deemed to be in all respects 
the agent of the mortgagor, and that the 
mortgagee shall not under any circumstances 
be answerable for any loss or misapplication 
or default, ete., of the Receiver. But the 
passage at page 83 (bottom), “and the 
Receiver covenants with the mortgagee and 
also as aseparate covenant with the borrower,” 
and the passage at page 85, “In consonance 
with the premises the borrower with the cou- 


currence of the mortgageé hereby appoints ` 


the Receiver,” show that the mortgagee is 
also a party to the appointment. 

The form given in Davidson’s Precedents 
and Forms at page 1016 shows that the mort- 
gagor, the mortgages and the Receiver are 
all parties to the deed of mortgage. That 
form is onein which the Receiver is appoint- 
ed by the mortgage deed itself, and the 
Reesiver is, therefore, a party to it. Thera 
are other forms in which the Receiver is 
appointed by asepirate deed, which is more 
convenient. A form where the appzintmant 
is made by a seprirate deed contemporanso.isly 
with the dead of mortgaga is given at paga 
287 of Key and Elphinstone, and that shows 
that the parties ara (1) the mortgagor, (2). 
the mortgagee, and (3) the Raceiver. See 
also Prideaux’s Precedents; Volume I, page 
781, where the appointment is made by the 
mortgage deed itself and page 1045 where 
the appointment is made by a separate deed; 
Wood and Jarman’s Conveyancing, Volume 
II, pages 158-159; Kacyclopailia of Forms 
and Precedents, Volume IK, page 210 (see 
page 912, clause 4), 


It appears, therefore, from ‘all the forms 
that the mortgagee and the Receiver are 
parties to the deed of mortgage and to the 
deed of appointment, and the reason why it 
is stated that the Receiver “is to be deemed 


the agent of the mortgagee” appears to be 


tx 
Nh 


that the mortgagee being a party to the 
deed, a question may arise that he is the 
agent of the mortgagee. 

In the present case; however, such a ques- 
tion does not arise. As already stated Messrs, 
Garth & Weatherall are no parties to the 
mortgage deed, nor: are the mortgageas 
parties to the deed of appointment. 

Paragraph VII, clause (2), of the deed of 
mortgage lays down the powers of manage- 
ment conferred upon the managers more 
fully detailed in the deed of management, 
which will ba presently referred to. The 
main provisions in the deed, which are 
relied upon on behalf of the appellant as 
showing that Messrs. Garth & Weatherall 
were the agents of the mortgagor, are as 


: follows:— 


(1) That the managers shall not be liable 
to dismissal except for misconduct or 
neglect of duty or of the terms of the deed 
provel to the satisfaction of the mortgagees. 

(2) The managers shall at all times render 
to the mortgagees all such information and 


” accounts as shall be called for, and specially 


for the purpose of any audit or scrutiny which 
the mortgagees may think necessary at any 
time. 

(3) For the purpose.of satisfying and in- 
forming themselves as to the management of 
the mortgaged premises or as to the circum- 
stances thereof or for the purpose of any 
audit or scrutiny, the mortgagees may from 
time to tims and at any time call for and 
require to have furnished to them by the 
minazers for the tima being a statement of 
the then existing rent roll of the mortgaged 
pramises and the production of all documents 
required to verify the same. 


The provisions relating to the appointment 
by the mortgageas of a manager in the event 
of the mortgagor failing to execute powers of 
attorney or other deeds which might be 
necessary to enable the manager for the tims 
baing to carry on the management, and those 
relating to the appointment of a Raceiver will 
be dealt with later on. 

The first provision referred to above is that 
the mortgagor shall have no power of dis- 
missal. except for misconduct or default 
proved to the satisfaction of the mortgagees. 
It does not appear reasonable that the 
manager should be nominated by the mort- 
gagees and the mortgagor will have no powdr 
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to dismiss him without the concurrence of 
the mortgagees, even if he is guilty of 
misconduct. But appdrently the plaintiffs, 
an English Company, did not agree to ad- 
vance the loan, except ` upon the conditions 
that the mortgaged property would he 
managed by persons in whom they had 
confidence. It. was not only Priyomoyee, but 
Mohini Mohan also agreed to have the loan 
on that. condition, which is expressly stated 
in the deeds. Iti 18 true, , AB observed by Lord 
Macnaghten in Samuel V. Jarrah Timber ‘and 
Wood Paving Corporation Lid. (23), “Necessitous 
men are not truly free men”, and that observa- 
tion applies with much. greater force in this 
country. ‘bat at the same time the mortgagees 
had to safeguard their interest and to see 
that the estate was managed by persons 
whom they. trusted, in order to ensure the 
payment of the jnterest and the principal 
according to the sliding scale as provided in 
the bond. If under these circumstances the 
mortgagees made it a condition that the 
estate must be managed by particular persons 
and the mortgagors agreed to it and acted 
upon it, for about 18 years, it cannot now be 
urged that the. managers must be treated as 
agents of the mortgagees on the ground that 
the contract was an unreasonable one, 
Besides although the managers could not be 
dismissed even for misconduct without the 
concurrence of the mortgagees, it does not 
follow that the mortgagees could arbitrarily 
refuse to be satisfied even if there was mis- 
conduct on the part of the managers. The 
mortgagor was not given an absolute power 
of dismissal, but a power reserved to the 
mortgagor to dismiss the manager at the 
will of the mortgagor would defeat the very 
object of the provisions, If the mortgagor 
had- such a power, the manager could be 
dismissed the very next day. The object 
being to secure regular payment ofthe 
interest and prinaipal as provided in the 
scheme, the parties agreed to have the estate 
managed by persons in whom the mortgagees 
had confidence without interference by the 
mortgagor, and it was necessary, therefore, to 
restrict the power of the mortgagor to dismiss 
the managers unless the mortgagees were 
satisfied of such misconduct, and, therefore, 


with their concurrence. But because their ap- 

(23) 11904).A. 0. 323 at p. 327; 73 L. J. Oh. 526; 52 
W. R. 673; 90 L. TT, 731; 20 T. L. R. 686; 11 Manson 
276, . 


pointment was irrevocable except as provided 
for in the deed it does not follow that they 
ceased to be the agents of the mortgagor: 
and it is to be obsérved that the mortgagees 
bad no power of dismissing Messrs. Garth 


& Weatherall, except as provided in clause, 


6 and in paragraph VIII, which relates to 
the appointment of a Receiver and which will 
be dealt with later on. 

Under the 2nd and 8rd provisions referred 
to above, Messrs. Garth & Weatherall were 
bound to render such information and ac- 
counts as might be called for by the mort- 
gagees for the purpose of satisfying them- 
selves as to the management or for audit 
or scrutiny which they may think necessary 
and to submit statements of rent roll of the 
estate and dosuments for verifying the same, 
if so required by the mortgagees. This, 
however, appears only for the information of 
the Company as to how the mortgage estate 
was being managed and for scrutiny if -tke 
Company required the account. It does not 
appear that the managers were to account to 


- the mortgagees in the same manner as an 


agent is liable to render accounts to his 
principal and which Messrs. -Garth & 
Weatherall covpnanted to render to Priyo- 
moyee, as appears from the deed of appoint- 
ment. The mortgagees in order to protect 
their interests were interested in seeing that 
the revenue and other charges were regularly 
paid, and the rents and profits duly applied 
in payment of the principal and interest as 
laid down in the mortgage deed, and in 
order to satisfy themselves of the same they 
reserved the power of calling for information 
and accounts and for auditing the same if 
thought necessary by them. ‘We do not 
think it was intended to reserve to.the Com- 


“pany any direct control over or. power of 


interfering with the management of estate, 
but the provisions appear to have been made 
for the protection of their interest.and only 
as a check to prevent any mismanagement 
or misapplication by, the managers. The 
mortgagees. could not sue Mesars. Garth & 
Weatherall if the latter refused to, account 
to the former, except through the mort- 
gagor. 

On the other hand, the deed of manage- 
ment to which the mortgagees were no 
parties sbows that Messrs. Garth & 
Weatherall were appointed managers by 
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Priyomoyee. It recites that it was one of 
` . the *oonditions on which the Company agreed 
to advance the loan that she should appoint 
Messrs. Garth & Weatherall as managers 
of the estate, which was to be managed 
entirely by them without any interference 
by her, Those persons were accordingly 
appointed her managers, attorneys and agents 
to collect the rents and profits in her name, 


and the powers of management set forth in the. 
deed were to be exercised in her name and 


for her benefit but without any interference 
by her. They were to'get a sommission of 
15 per cent. on the gross collections, which 
was to cover all charges of management and 
collections including costs of litigations for 
realizing rents. They were to keep down 
interest, pay Rs. 12,600 a year to the mort- 
gagees as provided in the mortgage deed, and 
Rs. 2,400 a year to the mortgagor (Priyo- 
moyee) and they were to get the balance of 
the income, if any, as their remuneration in 
addition to the 15 per cent. 

The deed further provided that. the mana- 
gers were faithfully to account to Priyomoyee, 
keep books of account which shall be open 
to her inspection, and once every year, if so 
required, furnish to her a clear statement 
of the income and expenditure of the estate, 
but that they were not to be dismissed or 
removed from the office of manager except 
with thu written consent of the mortgagees. 

Tt will be seen, therefore, that it was Pri. 
yomoyee who -appointed Messrs. Garth & 
Weatherall though they were nominated by 
the mortgagees, and they were to act as her 
agents and exercise all the powers of manage- 
ment in her name. They were to keep books 
of account open to her inspaction and faith- 
fully to account to her. There was no such 
covenant with the mortgagees. That being 
so, the mere fact that Messrs. Garth & 
Weatherall were, under the terms of the 
mortgage deed, liable to submit to the 
mortgagees all such information and accounts 
as might be called for by them for the pur- 
pose of satisfying themselves as to the proper 
management of the mortgaged premises or 
for the purposes of auditing and scrutiny, if 
thought necessary by them, did not constitute 
them agents of the. mortgagees. As already 
stated, the mortgagees had no power of dis- 
missing Messrs. Garth & Weatherall, and 
all that the mortgagees were entitled to get 
was Rs. 12,600 a year as provided in the 


mortgage deed, and the balance of the profits, 
if any were to go to Messrs. Garth & 
Weatherall as part of their remuneration 
and, therefore, as agents of the mortgagor. 
In the case of Mohini Mohan, half of the 
surplus profits were to go to him, and the 
other half to the managers. The mortgagees 
were not to get anything over and above 
Rs. 12,600 a year. Having regard to all the 
provisions of the deed of mortgage and 
management we think that Messrs. Garth & 
‘Weatherall were the agents of the mortgagors. 

There was no provision in the deed of 
mortgage that Messrs. Garth & Weatherall 
were to account to Priyomoyee and that is 
because they were no parties to it. It was 
necessary, however, to provide in the deed of 
mortgage that the managera would be liable 
to submit information and ascounts fo the 
mortgagees if required by them, because the 
latter, in the absence of any authority from 
the mortgagor, would have no power to call 
for the same from the managers, and they 
(the mortgagees) were no parties to the deed 
of appointment. 

It is pointed oub that if is not AN 
stated in the mortgage deed that Messrs. 
Garth & Weatherall were to be the agents 
of the mortgagor, but such a statement is 
necessary where, as in the English cases 
cited before us, both the mortgagee and the 
Receiver are parties to the deed. Here 
Messrs. Garth & Weatherall were appoint- 


. ed by Priyomoyee alone by a separate deed 


of appointment to which the mortgagees were 
no parties, and all the provisions of the deed 
show that they were to be agents -of hers 
only. It was unnecessary under these gir- 
cumstances to make an express statement 
that they were to be the agents of the mort- 
gagor. 

Paragraph VIII of the mortgage deed pro- 
vided that if the manager for the time being 
failed to apply any part of the rents and profits 
as provided in the deed, then the mortgagees 
would be able to appoint any person, upon 
such salary and remuneration and with such 
powers of management as they shall think fit 
to be Receiver of the rents and profits of the- 
mortgaged premises and the mortgagees would, 
at their absolute discretion, be able from 
time to time to suspend, remove or dismiss 
any Receiver in bis place, and that the mort- 
gagees shall not insur any personal liability 
in respect of or be personally answerable for 
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any loss or misapplication of the rents or 
profits of the mortgaged premises or any 
part thereof by reason of any default, neglect 
or misappropriation of any manager or Re- 
eeiver. It was further provided that “any 
Receiver appointed as aforesaid shall be forth- 
with discharged by the mortgagees, and the 
mortgaged premises shall be again managed 
as hereinbefore provided by a manager upon 
the mortgagor making good the deficiency or 
default in consequence of which the Receiver 
vas appointed, and upon the mortgagor pay- 
ing all the expenses incurred in connection 
with the appointment and during the em- 
ployment of the Receiver.” This clause 
makes clear the distinction between a Recei- 
ver who could be appointed and dismissed by 
the mortgagees (though the latter would not 
be liable for his default or misapplication) 
and a manager who was to be appointed by 
the mortgagor and into whose management 
the estate was to revert on the mortgagors 
making good the deficiency which led to the 
appointment of the Receiver by the mort- 
gagees. Clause 6 of paragraph VIL provided 
for the dismissal of the manager by the 
mortgagee, if the mortgagor failed to execute 
powers of attorney or other deeds in order 
to enable the managers to properly carry on 
the management. It will be seen that clause 
VILI related tothe appointment of a Receiver 
by the mortgagees only in certain events, 
and only then they could exercise the ab- 
solute powers given to’ them. 
they fnlfilled the conditions, Messrs. Garth 
& Weatherall could not be removed by the 
mortgagees. f 

The mortgagees, however, never appointed 
a Receiver, and the provisions relating to the 
power of the mortgagees to appoint a Re- 
ceiver never came into cperation, nor did the 
contingency contemplated in clause 6 of 
paragraph VII ever arise. If they had, the 
questions raised on behalf of the appellant, 
viz., whether in such a case the Receiver 
should be treated as agent of the mortgagor 
or the mortgagees and whether the English 
Law onthe point should be followed in this 
country, would have required consideration, 
As it is, so faras Messrs. Garth & Weather- 
all wer concerned, we think that they were 
agents of the mortgagor. It will be observed 
that Messrs. Garth & Weatherall were to 
get 15 per cent, on the gross collection as 


So long as 


their commission and the remainder of the 
income (after payment of the amounts speci- 
fed in the deed of management) by way of 
remuneration in addition to the said 15 per 
cent., whereas in England the Receiver’s com- 
mission does not exceed 5 per cent. under 
the Statute, but the mortgagees were to get 
nothing beyond their principal and interest. 
It also appears that in some respects the 
powers given to Messrs. Garth & Weather- 
all were more extensive than those which a 
Receiver has in England. lt may have been 
imprudent to appoint them on such terms 
and with such powers, but that cannot affect 
the construction of the deeds nor make them 
agents of the mortgagor. 

The evidence shows that Messrs. Garth 
& Weatherall were treated and acted as 
agents of the mortgagors. After the death 
of Mobini Mohan, Sham Peary made an 
application for Letters of Administratior. 
Thereupon Messrs. Garth & Weatherall 
made a petition to the District Judge of 
Dacca on the 13th January 1897 (see Bxhibit 
B), in which they stated that accounts had 
been rendered from time to time to Mohini 
Mohan up to the end of 1301, that Mohini 
Mohan had been in the habit of taking ad- 
vances from them and that he had overdrawn 
Rs. 12,844. On account of such advances, 
and for the reasons stated in the petition they 
prayed that a Receiver or Administrator might 
be appointed of the moveables and also 
immoveable properties other than those 
under the management, as the estate was 
likely to suffer loss and damage if left in 
the hands of Sham Peary, his heiress. A 
similar application was made by the Bank 
of Bengal (Dacca Branch) as a creditor 
of the deceased for the appointment of 
a Receiver. It appears from the order of 
the District Judge, dated the 29th January 
1897, passed upon that petition that Sham 
Peary in showing cause stated that no 
adjustment of accounts since the year 1301 
had been made with the managers. So 
the adjustment of accounts up to that 
year was admitted. The District Judge 
appointed the Nazir of his Court as Ad- 
ministrator. The order sheet (Order No. 
7, dated the 16th February 1897) shows 
that accounts were filed by Messrs, 
Garth & Weatherall, and the Administrator 
was directed to examine them. All this goes to 


. the mortgagor. 
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show that af that time both Sham Peary and 
Garth & Weatherall proceeded on the 
footing that the latter. were accountable to 
If they were the agents of 
the mortgagees, the mortgagor or his Ad- 
ministrator could not call upon them to 
account, and the Court could not order 
such accounts except ina suit for redemp- 
tion, 


Then in the deed of endowment, dated 
the 14th December 1902, Priyomoyee dis- 
tinctly stated that she had placed the 
management of the properties in the hands 
of Messrs. Garth & Weatherall. This 
deed was, as we have seen, attested among 
others by Debendra Nath Das, Pleader, 
and Kunja Behary Das, who managed her 
affairs, and there is no suggestion that she 
did not understand this document. 


Then again in the subsequent deed of 
endowmert, dated the 10th February 1898, 
(which was consented to by the then sole 
reversioner Khetra Mohan) she made a 
similar -statement. Admittedly her allow- 
ance of Rs, 2,400 a year was stopped from 
the year 1898, and if these gentlemen were 
the agents of the mortgagees, Priyomoyee 
would certainly have complained to the 
Company that her allowance had been stopped 
or that Messrs. Garth & Weatherall were 
mismanaging the properties. This shows 
how the arrangement was understood by 
the parties. Lastly, in the release executed 
by Sham Peary herself on the 26th Novem- 
ber 1908 in favour of Myr. Weatherall, 
it is stated, “after looking into and 
examining the, accounts which you have 
up to this day submitted to me and to 
my predecessors and upon taking into 
consideration the effect thereof, upon receipt 
of the cash tahbil of this day according 
to the gamakharach submitted by you and 
with the advice of well-wishers and per- 
sons having knowledge of law I execute in 
your favour this deed of release in respect 
of all acts done by you and Mr. Garth, 
and after his death by you alone.” This 
unmistakably shows that Messrs. Garth & 
Weatherall acted as the agents of the mort- 
gagor. The accounts were admittedly sub- 
mitted up to 1801, and the release by 
Sham Peary is only consistent with their being 
the agents of the mortgagor. If they 


were not the agents of the mortgagor Sham 
Peary would not have given a release to 
Mr. Weatherall. l 

It is contended in this Conrt that no 
importance should be attached to the deed 
of release executed by Sham Peary, an old 
lady in her dotage. But in her written state- 
ment she did not attack the said deed 
nor plead that it was not binding upon 
her, and no issue was raised as to the 
validity thereof. It appears from the evi- 
dence that ker servant Radha Bullay Das 
attested the deed. This Radha Ballav 
signed her name in the written statement 
and looked after ‘this litigation on her 
behalf, and was actually present in Court 
at the trial and he was not examined. 
Under these circumstances we are unable 
to discard the deed of release as being of 
no value. 


The deed of release was to be kept in 
the custody of the Bank of Bengal and 
was not to operate until a trust deed ex- 
ecuted by Mr. Weatherall was to reach 
the hands of Mr. Lockhart, who was appoint- 
ed manager in his place. Inthe agreement 
executed by Sham Peary in favour of Mr, 
Lockhart on the same day it was stated, 
“I am entitled to take away from him 
(Mr. Weatherall) the management and 
possession of the properties’, and that Mr. 
Weatherall had resigned according to her 
wishes, and the provisions of that agree- 
ment show that Mr. Lockhart became her 
agent. Mr. Lockhart, it appears, was appoint- 
ed on new terms by Sham Peary, and he 
managed the estate as her am-mukhiear, 
paid moneys to the Company from 1908 to 
1910, as shown in the statements annexed 
th the plaint. The defendant in her written 
stafement (paragraph 22) stated that Mr. 
Lockhart had been appointed manager by 
the plaintiff Company withont her knowledge 
and consent, and that he remained as their 
agent until May 1910 that he had com- 
mitted various acts of mismanagement and 
misappropriated large sums of money, and 
that the plaintiffs, in order to avoid their 
responsibility to the defendant, had caused 
a suit for accounts to be instituted against 
Mr. Lockhart in the name of Mr, 
Weatherall by suppression of material facts, 
Mr. Weatherall, it is true, promised to exe- 
cute a power of attorney in fayour of “Mr, 
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Lockhart, who had been nominated a trustee 
by Sham Peary and the Company in the 
interval pending the execution of the deed 
of trust by Mr. Weatherall in his favour. 
“Mr. Weatherall did not execute the deed 
of trust, and the order sheet dated the 
380th January 1913 shows that Mr. Weather- 
all instituted a suit against Mr. Lockhart. 
But the fact remains that Sham Peary did 
execute a release in favour of Mr. Weatherall 
and which can only be upon the footing 
that he was the agent of the mortgagor, 
and the defendant has not attempted to 
substantiate the allegation that Mr, Lock- 
hart was appointed manager by the plaint- 
iff Company without her knowledge or 
consent. 

We do not see how Sham Peary after 
. herself having made the statements which 
she did in the release referred to above, 
and given a release to Mr. Weatherall, can 
say that Messrs. Garth & Weatherall 
were the agents of the mortgagees, or hold 
the Company liable for their misconduct, if 
any. 

Lastly in the letter, dated the 19th 
September 1909, (Exhibit XL) written by 
Sham Peary to Messrs. Gillander Arbuthnot 
& Oo. (the agents of the mortgagees) 
there ig not a word of complaint against 
the Company or aboul any mismanagement 
by Messrs. Garth & Weatherall. The 
letter was drafted by the Pleader Gagan 
Chandra Ghose, who says that he explained 
it to Sham Peary and the letter bears an 
endorsement to that effect. This gentle- 
man States that he used to write letters, 
give legal advice and watch whether any 
property of the estate was going to be 
ruined on account of the bad management 
of Messrs. Garth & Weatherall, and he 
used to. get a retainer of Rs. 25 per month 
from Sham Peary for such services. He, 
however, says that he never asked Messrs. 
Garth & Weatherall about their manage- 
ment of the estate nor thought it his 
duty to ask them anything bearing on the 
management of the estate. He admits that 
he saw tabular statements (gross collestions, 
Government revenue, ceases, landlord’s. rents, 
establishment charges, net income, amount 
to be paid for interest formed the prinsi. 
pal headings or columns of such tabular 
statements) submitted by Messrs. Garth 
ds Weatherall at the place of Sham Peary, 
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that every year such tabalar statements 
used to be submitted to Sham Peary, and 
that-in the columns of interest and princi- 
pal the amounts due to the Company were 
mentioned. He says that Messrs. Garth . 
& Weatherall used to send similar state- 
ments to the plaintiff Company, but he-did 
not see any statement being sent, he only 
saw such statements ready to be sent. He 
further says that every year auditors from 
the plaintiff Company used to come to 
Dacca to check the management account 
kept by Messrs. Garth & Weatherall, 
and gives the name of one of the auditors 
as Kamikhya Nath Sen. This Kamikhya 
Nath was the accountant of Messrs. Gillanders 
and he says that the Company were never 
in possession and never interfered with the 
management thereof by Messrs. Garth 4 
Weatherall. He admits that he went to 
Dacca on several occasions and states the 
business for which he went therg. He was 
not cross-examined as to whether he had 
at any time audited the accounts of 
Messrs. Garth & Weatherall. He - was 
examined on commission in March, 1914, 
while Gagan Chandra Ghose was examined 
in April 1914. Kali Dyal Ghose, who was 
the head clerk of Messrs. Garth & 
Weatherall, saysthat no member of Gillanders’ 
firm ever came to the firm of Messrs. Garth 
& Weatherall to make any enquiry abont 
the income and expenditure of the mortgaged 
estate, and does not remember if any accounts 
were submitted to them. He says that 
Messrs. Garth & Weatherall had a power 
of attorney from the plaintiff Company tolook 
after their interest, but that was three years 
after the execution of the mortgage deeds. 
One Jonmeyjoy Dutt, who was in the service 
of Messrs. Garth & Weatherall as the 
peshkar of their zemindari office, was ex- 
amined by the plaintiffs and he says that he 
does not know if they sent any account to 
the Company. Mr. Grazebrook of the firm 
of Messrs. Gillanders Arbuthnot & Co, has 
deposed that the plaintiff Company had 
nothing to do with the annual collection or 
expenditure or the management of the mort- 
gaged properties, that Messrs. Garth & 
Weatherall were not their agents and no 
statements were called for by the Company 
from them. 

It appears, therefore, that there is con- 
flist of testimony upon the question whe- 
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they tabular statements were sent by Messrs. 
Garth & Weatherall. But even: assuming 
that they did submit tabular statements to 
the Company, that fact by itself would not 
constitute them agents of the Company, as 
” the latter were entitled under the terms of 
the mortgage to get information and accounts 
from the manager for satisfying themselves 
as to the management of ‘the mortgaged 
premises. It is contended that the mort- 
gagees ought to have removed Messrs. Garth 
& Weatherall when they defanlted in 
paying the principal and interest as provided 
in the scheme. But we do not know the 
reasons why they defaulted, and although the 
mortgagees had the power under clanse VIII, 
they were not bound to exercise that power. 
Ou the other hand if Messrs. Garth & 
Weatherall were the agents of the mort- 
gagees, it is remarkable that the mortgagor 
did not complain to the Company about 
such default although yearly statements wére 
submitted by Mesers. Garth & Weatherall 
to the mortgagor, and although the allowance 
payable to Priyomosee herself bad been 
stopped. We have seen that Priyomoyee i in 
the- deeds of endowment stated that “un- 
fortunately on account of various adverse 
circumstances intervening in.the management 
ofthe properties,” her allowance had been 
stopped since 1898, l 

The plaintifs have produced a large num- 
bèr of decrees to show that rent suits were 
instituted by Messrs. Garth & Weatherall 
inthe name of the mortgagors and copies of 
mutation preceedings to show that they got 
themselves registered as managers for the 
mortgagors under the Land Registration Act 
and subsequently as trustees. If Messrs. 
Garth & Weatherall were the agents of the 
plaintiff Company, the mortgagors would have 
complained of their mismanagement to the 
Company; and it is remarkable that through- 
out the long period from the: date of mort: 
gage to‘the date of the suit there was not 4 
word of complaint to the Company by Pri- 
yomoyee, Mohini Mohan, or even by Sham 
Peary after their death. 


Jt isto be observed that there is no evi- 
dence that Messrs. Garth & Weatherall 
actually mismanaged the estate, or were 
guilty of misconduct or neglect of duty. It 
is contended that they must have satisfied 
phena yas before they took oyer the manage- 


-allowance had been stopped, 


ment that the income was sufiicient to 
meet the payment of Rs, 12,600 a year to the 
mortgagees and- Rs.-2,400 a year to Priyo- 
moyee, besides the 15 per cent. commission 
for themselves, and even a balance of 
profits was anticipated, the whole of which 
was to go to them in the case of Priyomoyee 
and a moiety of which was to be received by 
them in the case of Mohini Mohan and that 
the facts that the payments were made for 
the first few years as stipulated in the deeds 
and then‘became less show that there was 
at any rate mismanagement by them in sub- 
sequent years, 

But there was no evidence as to why the 
payments became less in subsequent years. 


_Debendra Nath Das who managed the 4-annas 


share of Gobindarani (widow of Radhika 
Mohan) says that the net income of the 
share was between Rs. 12,000 and Rs. 13,000. 
He, however, managed that share without any 
remuneration. Then he says that during two 
years the realization was less on account of 
a. litigation for a chur. We have seen what 
Priyomoyes herself said in the deed of en- 
dowment on the point although her own 
and having 
regard to the fact that accounts had admit- 
tedly been submitted to Mohini Mohan until 
1801, it is very unlikely that the mortgagors 
would not have complained at any time if 
there was misappropriation or mismanage- 
ment by Messrs. Garth & Weatherall. 

If they were the agents of the mortgagore, 
the Company would not be responsible even 
if there was any mismanagement by them 
but the absence of any complaint on the 
part of the mortgagor during -such a “long 
period has a bearing on the question whe- 
ther Messrs. Garth & Weatherall acted as 
agents of the-mortgagor. 

There remains only one other point raised 
in this Court. 


Moti Lall Das (the son of Khetra Mohan), 
who is the reversionary heir, is the defendant 
No. 2 in the suit, and a contention is raised 
on his behalf that the arrangement between 
Sham Peary and Mohini Mohan by which 
the former gave up the right (which she in- 
herited from her deceased son Sashi Mohan) 
in favour of the latter in consideration of the 
maintenance of Rs‘ 150 a month is not: bind- 
ing upon him (Moti. Lall Das) after thé déath 
of Sham Peary. .The question was not rfised 
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in the Court below and in a snit upon the 
mortgage, no question of ditle paramount 
should be gone into. This contention is ac- 
cordingly disallowed. 

The result is that the deoree of the Court 
below will be varied in this way. It will be 
deglared that the property mortgaged to the 
extent of the 4-annas share which Sham Peary 
inherited from Sashi Mohun is subject to the 
charge of Rs. 150 a month in her favour. 
The interest under the deeds of mortgage 
executed by Priyomoyee and Mohini Mohan 
respectively will be calenlated at the rate of 
73 per cent. together with simple interest at 
that rate upon the amount of interest which 
was not punctually paid. The principle of 
calculation will be according to that adopted 
in the plaint. The usual mortgage decree 
will be prepared in each of the suits giving 
the defendants six months’ time from this 
date (8rd April 1917) for redemption. In 
all other respects the appeals will be dis- 
missed with three-fourths costs, except that in 
calculating the costs incurred on account of 
Court-fee, the costs will be proportionate in 
inverse ratio to the success of each party, 
and only one hearing fee will be allowed in 
the appeals against the final decrees, 

Decrees varied, 


ALLAHABAD HIGH COURT. 
Execction Seconp Arrear No, 1745 
or 1915. 
February 13, 1917. 
Present:—-Mr, Justice Rafique and 
- Mr. Justice Piggott. 
SUKHLAL RAI AND OTAERS——DEOREE- 
HOLDERS— APPELLANTS 
VETSUS 
LACHMI NARAYAN RAI AND OTHERS 
JUDGMEN'T-DEBTORS— RESPONDENTS. 
Execution— Decree, construction of—Mortgage—Exe- 
cuting Court, powers of. i 
One G. was a co-sharer in four villages to the 
extent of eight gandas in each village. He executed 
a deed of mortgage in respect of his eight-gandas 
share in the villages in favourof R, and J. The 
latter obtained a decree for sale on foot of their 
mortgage and in execution applied for the sale of a 
foureannas share in mahal G. in each of the four villages, 
stating that the description of the property given in 
the yortgage-deed as eight gandas came to four annas 
in mahal G.in each village. The judgment-debtor 
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filed objections and contended that only eight-gandas 
out of the entire four annas, that is to say, one-tenth 
of the original share in each village was meant: 

Held, thatthe property directed by the decree to 
be sold was the entire share of the mortgagor, which 
after partition was described as four annas in mahal, 
G. in each village, and that the mortgagor had mort- 
gaged his entire share which he described as eight 
gandas in each of the four villages. [p. 889, cols. 1 & 2.] 

Execution second appeal against the 
order of the District Judge, Azamgarh. 

Mr. Peary Lal Banerji (with him Mr, 
Iqbal Ahmad), for the Appellants. 

Mr. Mukhtar Ahmad (with him Mr. Hari- 
bans Sahai), for the Respondents. ; 

JUDGMENT.—This appeal arises out of 
the following facts. One Gaya Prasad Rai 
was a co-sharer in four villages to the 


extent of eight gandas. On the 2nd of 
April 1898 he executed a deed of 
mortgage in respect of his  sight-gandas 


share in the villages in favour of Ram 
Bachan and Jagat Rai. The mortgagees 
brought a suit on the mortgage and 
obtained a deeree for sale. In execution 
of their decree the mortgagees applied for 
the sale of a four-anna share in Mahal Gaya 
Prasad in each of the four villages, stating 
that the description of the property given in 
the mortgage-deed as eight gandas came to 
four annas in Mahal Gaya Prasad in each 
village, The judgment-debtors filed objec- 
tions. They said that a partition among 
the co-sharers of the fonr villages had 
taken place as long ago as 1896 and it 
came into operation from the lst of July 
1897, some eight months prior to the execn- 
tion of the mortgage in suit. The share of 
Gaya Prasad Rai before partition was eight 
gandas ineach village; but subsequent to the 
partition, after formation of fourteen mahals, 
the share of Gaya Prasad was described as 
four annas in Mahal Gaya Prasad in each 
village. It must, therefore, be taken that 
what Gaya Prasad mortgaged under the 
deed of the 2nd of April 1698 was not 
his entire share of four annas in Mahal 
Gaya Prasad in each village, but only 
eight gandas out of the entire four arras, 
that is to say, one-tenth of the crigiral 
share in each village. The Court cf Fist 
Instance purported to allow this objecticn, 
but as a matter cf fact crdered sale cf 
eight gandas in each village “without 
sry a€diticn.” This would involye tbe 
sellirg of 1/40th skare of the proprietary 
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rights in each village which would be really 


what the decree-holders wanted. On appeal 


the case was put by the learned Judge 
in a clearer way for the objectors, 2. ¢., 
judgment-debtors. But the learned Judge 
upheld the decree of the First Court. The 
decree-holders have come up to this Court 


in second appeal and contend that the order | 


of the lower Courts is likely to mislead the 
intending purchasers or bidders at the 
auction and to lead to further litigation. 
For the judgment-debtors it is urged that 
the decree-holders cannot go behind the 
decree and they are bound by its terms. 
They cannot sell any other property than 
that which is mentioned in the decree. 
The decree directs the sale of the mort- 
gaged property as it is described in the 
mortgage-deed of the 2nd of April 1898. 
The description in the deed is eight gandas 
in each village. It is, therefore, quite clear, 
as the partition had taken place prior to 
the execution of the mortgage deed, that the 
parties to the deed knew perfectly well 
what the share of the mortgagor was. The 
mortgagees, if they meant to take the 
entire share of the mortgagor as security, 
would haye got four-annas share in Mahal 
Gaya Prasad in each village entered in 
the deed. In their plaint the mortgagees 


did not say that the property mentioned 


in the mortgage-deed was the same as four 
annas share in Mahal Gaya Prasad in each 
village, nor did they bring this fact to 
the notice of the Court at the time of the 
passing of the decree. It must, therefore, 
be taken that all that was. mortgaged was 
sight gandas out of the share of Gaya Prasad. 
We do not thick that there is any force 
in the contention for the judgment-debtors. 
On a reference to the deed of mortgage 
of the 2nd of April 1898 itis quite clear 
that Gaya Prasad mortgaged his entire share 
which he described as eight gandas in each 
of the four villages. Probably Gaya Prasad 
and other co-sharers had not by that time 
become quite familiar with the description of 
their shares as brought about by the partition 
of 1886 and consequently the old description 
found place in the mortgage-deed. The 
decree naturally followed the description 
‘given in the mortgage-deed. We have to 
find cut what: property ought to be sold in 
execution of this decree, We haye no 
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hesitation in holding that the property 
directed by the decree to be sold is the 


entire share of Gaya Prasad, which after 
partition is described as fonr anras in 
Mahal Gaya Prasad in each village. We 
allow this appeal and direct that in exe- 
eution of the decree in question the sale 
of fonr-annas share of Gaya Prasad in 
Mahal. Gaya Prasad in each village be 
proclaimed. The appellants are entitled to 
their costs here and in the Court. below. 
Appeal allowed, 


MADRAS HIGH COURT. 
Civit MISCELLANEOUS SECOND APPEALS Nos, 123 
AND 124 or 1916, 
February 7, 1917. 

Present:— Sir John Wallis, Kr., Chief Justice. 
In C.M S. A. No, 123 or 1916 
MATHAR DRAVIA SAHAYA ELA 
NIDHI COMPANY, Lro., AND ANOTHER— 
J CDGMENT-DEBTORS— RESPONDENTS 
Nos. 1 ro 3— APPELLANTS 
AND 
In C. M. S, A. No. 124 or 1916 
SUBRAMANIA PILLAI— Derenpant No, 3 


— PETITIONER—-A PPELLANT, 

Civil Procedure Code (Act V of 1908), O. XXI, r, 2— 
Adjustment of decree out of Court not certified to Court, 
whether can be-recognised. 

An adjustment of a decree out of Court can, 
under no circumstances, be recognised unless certified 
to Court. [p. 880, col. 1.] 

Alathoor Badrudeen v. Gulam Mohideen, 12 Ind, 
Cas. 562; 86 M. 357; 10 M. L. T, 396; (1911) 2 M. W, 
N. 473; 24 M. L. J. 541, followed. 

Trimback Ramkrishna v. Kai Lawman, | Ind. Cas, 
940; 34 B. 575; 12 Bom. L. B,'686, dissented from. 


Avpeal against the order of the District 
Court, Tinnevelly, in Appeal Suit No. 48 of 
1916, preferred against that of the District 
Munsif, Srivaikuntam, in Execution Petition 
No. 699 of 19:5, in Original Suit No. 150 of 
1912, 


Appeal against the order of the District 
Court of Tinnevelly, in Appeal Suit No. 49 
of 1916, preferred against that of the 
District Munsif, Srivaikantam, in Execution 
Apreal No. 60 of 1916, in Executicn Petition 
No. 699 of 1915, in Original Suit No. 150 of 
lol, 
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KO KYAW ZAN 0. DAW MYA, 


Messrs. K, R. Guruswami Arcyar and Mr. 
A. Subbarama Aiyar, for the Appellants. 

These appeals against appellate orders 
coming on for orders as to admission, the 
Court delivered the following 

JUDGMENT.—I am bound by the decision 
of this Court in Alathoor Badrudeen v, Gulam 
Mohideen (1), which dissented from the view 
expressed-by Heaton, J., in Trimback Ram- 
krishna-v. Hari Jiaeman (2) which has recently 
been followed in:that Court. The desision in 
Alathoor Badrudeen v. Gulam Mohideen (1) was 
in accordance with the current of authority in 
this Court and may, I hope, be treated as 
having settled this question here. The 
Legislature, when it considered: it necessary to 
legislate against the possibility of executing 
Courts being flooded with false cases of 
satisfaction out of Court set up merely for 
purposes of delay, and provided that no such 
adjustments should be recognised unless 
gertified, must have been alive to the fast 
that it was giving an opportunity to dishonest 
decree-holdersto commit fraud by denying ad- 
justments which had not been so certified and 
must have regarded them as the lesser evil. It 
ig not, however, open to the Court, it seems to 
me, to guard against this evil by recognising 
in execution proceedings adjustments out of 
Court contrary to the express provisions of 
the Statute. These appeals are dismissed. 

: Appeals dismissed. 


V.R.P. 
(1) 12 Ind. Cas. 562; 36 M. 357; 10 M. L. T. 396; 


(1911) 2 M. W. N. 478; 24 M. L. J. 641. 
(2) 7 Ind. Cas. 940; 34 B. 575; 12 Bom. L. R. 686. 





LOWER BURMA CHIEF COURT. 
Civit Revision No. 146 or 1916, 
l June 5, 1917. 
Present:—Mr. Justico Maung Kin, 
KO KYAW ZAN AND oTHERS— 
APPLICANTS 
VEYEUS 
DAW MYA~—Responpent. 
Civil Procedure Code (Act V of 1908), O. XX, r. 4(1) 
Judgment of Small Cause Court, contents of—Pro- 
vincial Small Cause Courts Act (IX of 1887), s 25— 


Revision, grounds for. 
The judgment of a Court of Small Causes need 
not contain more than the point for determination 
and the decision thereon. [p. 890, col. 2. ] 
Where the decree of a Court of Small Causes, which 
must also include the judgment, involves a clear error 
of law, the High Court has power to interfere with 
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the decree, but the error of law must be a substantial 
one and the Court must be satisfied that there ‘has 
been a failure of justice. [p. 890, col. 2; p. 891, col. 
l. 

Nilmani Maitra v. Mathura Nath Joardar, b O. L, J. 
413 at p. 415, relied upon. 

Where the point for determination is obvious, the 
omission to state it in the judgment cannot be 
Pen to have caused a failure ‘of justice. [p: 890, 
col, 2. 


Mr. Agateg, for the Applicants. 

Mr. Ko Ko Gyi, for the Respondent. 

JUDGMENT.—Thisapplication for revision 
arises out of a suit for money alleged to 
be due on six pro notes, 

The defence was denial of the execution 
and receipt of consideration by the alleged 
executant, a 

This sait was decreed and the defendants 
have made this applioation for revision: 
The only ground pressed before me is that 
the judgment of the lower Court which 
was a Small Cause Court was not: in form 
in accordance with law. The judgment is 


“as follows: — 
4 


I see no reason for disbelieving the 
evidence addused by the plaintif and decree 
the sait with costs as claimed against the 
defendants in their representative capacity’. 

It no doubt contravenes the -provisions of 
Order XX, rule 4 (1), which provides that 
judgments of a Court of Small COauses 
need notcontain more than the pnints for 
determination and -the devsision ‘thereon, 
because the point for determination is not 
stated therein Mr. Agabeg asked me to send 
the case back tothe Court of Small Causes: 
directing it to give a judgment which will be 
in form in accordance with the rule cited 
above. Butthe point for determination is 
obvious and the omission to state it cannot 
have caused any failure of justice. And I do 
not see what the applicant will gain by 
having this obvious point stated in the 
judgment; the decision will be the same, 

In Nilmani Mattra v. Mathura Nath 
Joardar(1) Banerjee, J., lays down the law 
which gives this Court power to interfere in 
revision under sestion 25 of the Provincial 
Small Cause Courts Ast to the following effect:- 
“Where the decree of a Court of Small 
Causes, which must also include the judg- 
ment, involves a clear error of law, the High 
Court has power to interfere but......the error 
of Jaw must be. a snbstantial one and thig 


(1) 6 ©, L. J, 418 at p. 415, 
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Court must be satisfied that there has 
been a failure of justice.” Obviously, in the 
case before me although there-is an error 
of law, itis neither substantial nor one 
which can be said to have caused a failure 
of justice, having regard to the nature 
of the suit and the defence. I shall dismiss 
the application and it is accordingly dismissed 
with costs. Ea < 
Application dismissed, 
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PATNA. HIGH COURT. . 
Seconp Civic APPEAL No. 177 or 1916, 

May 22, 1917. 

Present:—Myr. Justice Mullick. 

LAL MAN NAIK AND OTHERS—- 
APPRULANTS 
_ Versus 
KANHAYA LALL PANDEY AND ANOTHER 


—-RESPONDENTS. | 

Chota Nagpur Tenancy Act (VI of 1908), s. 22402) 
—Declaration, suit for, that entry in Record of Rights 
is wrong-~Appellate decree by Judicial Commissioner— 
Appeal, second, whether lies to High Court—Decree, 
meaning of —Civil Procedure Code (Act XIF of 1882), 
Ch. XLII. 

Where the Judicial Commissioner in pronouncing 
judgment in an appeal makes’ an appellate decree 
within the meaning of section 224 (2) of the Chota 
Nagpur Tenancy Act, there isa second appeal from 
his decree to the High Court and the provisions of 
Chapter XLII of the Civil Procedure Code, 1882, 
apply. [p. 892, col. ].] ° 

In a suit under section 87 of the Chota Nagpur 
Tenancy Act filed in tho Revenue Court for a decla- 
ration that an entry in the Record of Rights is wrong 
and that the lands are the zerait lands of the plain- 
tiffs and that the defendants have no right of occu. 
pancy ‘therein, a second appeal lies to the High 


_- Court from the decision of the Judicial Commissioner 


in appeal. [p. 892, col. 1.) 

The word ‘decree’ in section 224, clause 2, of the 
a ‘Tenancy Act means ‘decision’. [p. §92, 
col. 1. 

Appeal from a decision of the Judicial 
Commissioner, Hazaribagh. 

Messrs, D. N. Miira and B. N. 
the Appellants. 

Mr. Bankim Ch. Dey, for the Respondents. 

JUDGMENT.—In the Reccrd of Rights 
published under section 84 of the Chota 
Nagpur Tenancy Act the lands in suit 
were shown as the raiyati holding of the 
Gefendante, The plaintiffs, who are mort- 
gagees, thereupon brought a suit under 
secticn 87 of the Act before the Revenue 
Offcer for adeglaration that the entry in 


Mitra, for 
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the Record of Rights was wrong and that 
the lands were their zeratt lands and 
that the defendants had no right of occupancy 
therein. 

The Revenue Officer dismissed the ait. 
There was then an appeal to the Jndicial 
Commissioner who reversed the decision of 
the Revenue Officer and decreed the suit. 
The present second appeal is preferred by 
the defendants. l 

The frst question that hae to be determin- 
ed is whether or not a second appeal lies 
to this Court. On behalf of the respondenis 
it is urged that the snit was one under 
section #7 of the Chota Nagpur Tenancy 
Act for the decision of a dispute regarding 
an entry in the Reeerd of Rights under 
Chapter XII of the Act and by Notifica- 
tion No. 786 T. R., dated the 24th of May 
1909 made by the Lecal Government under 
powers conferred by section 264 of the 
Act, an appeal from the Revenue Offcer’s 
decision lay to the Judicial Commissioner. 
Tt is urged that although a first appeal 
lies to the Judicial Commissioner, there is 
no provision of law which all wsa second 
appeal to this Court. 


Now the matter turns upon the inter- 
pretation of section 224 (2) of the Act. 
The Judicial Commissioner, by the Notifica- 
tion above mentioned, was not following 
the procedure prescribed by the Civil Pro- 
cedure Code. He was following the special 
procedure prescribed under sections 220 to 
223 of the Act. What the object of the 
Legislature was in thus restricting the 
Judicial Commissioner in the trial of the 
appeal is not for me to ray, But it is 
quite conceivable that these sections, which 
deal with the power of dismissing an appeal 
for default, hearing it ew parte, re-admitting 
an appeal if so dismissed, and delivering 


judgment in the manner provided by 
section 170 cf tbe Act, may be found 
in practice to be quite insufficient for 


the satisfactory trial of an appeal. For in- 
stance, the Judicial Commissioner may con- 
sider it desirable to take additional evidence 
or to remand or the parties may desire 
to file oross-appeals and objections. In 
the aksence of definite provisions for 
these matters it is difficult to sea what 
precedure the Appellate Court should follow. 
Howeyer that may be, the ques‘icn is whe- 
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tber the Judicial Commissioner, when he 
pronounces judgment in an appeal, makes an 
appellate decree witbin the meaning of 
section 224 (2). lf he does, then there isa 
second appeal from his decree to the High 
Court and the provisions of Chapter XLIT 
of the Code of Civil Procedure apply to such 
a second appeal. 


The word “the decree” is not defined in 
the Chota Nagpur Tenancy Act. Section 
624, clause (1), gives aright of appeal to 
the Judicial Commissioner cr the High Court 
against a “judgment” of the Deputy Com- 
missioner. The notification published under 
section 87 and referred to above gives the 
right of appeal against the “decision” of the 
Revenue Officer. What then i is the meaning 
to be assigned to the word‘ decree” in section 
224, clause 2? In my opinion “decree” meanà 
nothing more than “decision.” Therefore if 
the decision is‘one made under Chapter XVI 
of the Act, then a second appeal lies. 
Next what is the meaning to be attached 
to the words “decree passed by the Judicial 
Commissioner under this Chapter?” Do 
they mean a decree passed in exercise of 
the jurisdiction conferred by this Chapter? 
or do they mean also a decree passed in 
compliance with the procedure ordained by 
this Chapter P I think the words ought 
to be given a wide meaning and made to bear 


the latter meaning also, And as the 
Judicial Commissioner was following the 
procedure prescribed . by sections 220 


to 223 of this Chapter, his decision was 
a decree under this Chapter and, therefore, 
a second appeal lies to this Court 

But the learned Vakil for the appel- 
lant contends that the Judicial Commissioner 
had no jurisdiction to hear the appeal at 
all and he relies upon a Notification of the 
99tn of October 19C9 prescribing that in 
respect of decisions under section §&7 of 
the Act, arising out -of a Survey made under 
section 119 of the Act, an appeal from the 
desision of the Revenue Officer lies either to 
his immediate superior in the Settlement 
Department or to the Commissioner of tke 
Division, as the case may be. 

Tt is true that the course of appesl 
against a desision under ecelicn &7 of 
the Act is different according as the 
Survey is one under Chapter XIV or one 
under Chapter XII. But in this case 
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there is no evidence whatsoever that “the 
Survey was under Chapter XIV. The latter 
Chapter empowers the Local Government, 
on the application of parties, to direst by 
notification that a Survey and Record bee 
made of lands in any specified local area 
which are landlords’ privileged lands within 
the meaning of section 118 of the Act. The 
learned Judicial Commissioner before whom 
this point appears to have been taken clearly 
states that if has not been shown that any 
Survey under section 119 was ordered by 
the Local Government. Therefore, upon the 
facts, the Record of Rights was one under 
Chapter XII and an appeal from the 
decision of the Revenue Officer under 
section 87 lay to the Judicial Com- 
missioner and, as I have already held, a 
second appeal lies to this Court. 


There remains the question of the merits 
of the second appeal. The learned Judicial 
Commissioner has found thatthe lands in 
suit have never been settled with the defend- 
ants; that the defendants were in possession 
in 1960 and 1969 on payment of half the 
produce but that no tenancy in respect of 
that possession had been proved. This is a 
finding of fact which must conclude the 
matter, The learned Vakil for the appellants 
urges that sufficient reason has not been 
given for holding that the presumption 
arising from the entry in the Record of Rights 
has been rebutted. The learned Judisial 
Commissioner had evidence before him upon 
which he could come to a finding and in 
second appeal it is incompetent for me to 
interfere with his decision on findings of fact. 
The learned Judicial Commissioner, however, 
while declaring that the defendants have no 
right toa tenancy, has made a declaration 
that the lands are zerazt. Now, this term is 
not Known to the Chota Nagpur Tenancy Act 
and if the learned Judicial Commissioner 
intended to find that the lands were the 
privileged lands of the landlord within the 
meaning of Chapter XIV, he should have 
clearly stated that custom as required by 
section 118 had been proved, but there is no 
clear finding in his judgment as regards any 
such custom. The learned Vakil for the 
responder.ts, however, agrees to accept a 
decree merely declaring that the defendants 
have no tenancy in the lands in suit. 

The order, therefore, that J wil] make ig 
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that the decree of the learned Judicial Com- 
tmissioner be set aside and in lieu thereof let 
a decree be made declaring that the defend- 
ants have no right of tenancy in the lands 
in suit. The appeal is, therefore, decreed 
in this modified form. The respondents will 
get their costs in all the Courts. 
Appeal partly accepted. 


MADRAS HIGH COURT. 
Seconp Civiu Appzats Nos, 1581 AND 1533 
or 1915, 

February 23, 1917, 
Present:—Justico Sir William Ayling, Kr , and 
Mr. Justice Napier. 
BOMMANABOYINA KOTINAGULU anp 
ANOTHER— DEFENDANTS—APPELLANTS 
versus 
RAMARAJU ANKAYYA AND OTHERS— 
Praintives Nos. 2 to 5— 


RESPONDENTS. 

Ruuan Act (XVI of 1908), s. 17, cls. (1) (c}, 
(2) (XI)—Endorsement, unregistered, of payment on 
mortgage-deed, admissibility of-~Limitation Act (IX 
of 1908), Sch. I, Arts. 97, 62-—-Harnest money, sutt 
for, on contract for sale of land-——Limitation. 

Endorsements of payments on mortgage deeds are 
admissible in evidence, though unregistered. They 
fall within the scope of clause (2) (XT), and net of 
clause (1) (o) of section 17 of the Registration Act, 
[p. 898, col. 2 

Dupogunila Subba Rao v, Gollapudi Elthirajulu, 26 
Ind, Cas. 360; (1915) M. W. N. 33, distinguished. 

A suit for the resovery of an advance paid under a 
contract for sale of landon the Court's refusal to 
decree specific performance is governed by Article 
97, and not by Article 62 of the Limitation Act. [p. 
894, col. 1.] 


Second appeals against the decrees of 
the Court of the Additional Temporary 
Subordinate Judge, Guntur, in Appeal 
Suits Nos. 74 of 1918 and 501 of 19 2 
preferred against those of the District 
Munsif, Narasaraopet, in Original Suits Nos. 
425 and 427 of 1911. 

Mr. V. Ramadoss, for the Appellants. 

Mr. P. Somasundaram, for the Respondents. 

JUDGMENT.—These were suits ` for 
specific performance of two contracts to sell 
two items of property, which were already 
mortgaged to the plaintiff by the defendant. 
The plaintiff had been in possession, 
as found by the lower Appellate 
Court, decrees had been obtained by the 


but the 
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defendant for recovery of the two items 
sometimes after August 10th, 1911. The 


prayer for specific performance was rejected, 
Court decreed repayment of the 
consideration. 


The first point taken is that Exhibits 
Al and A2, endorsements on the 
mortgage documents, are not admis- 


sible in evidence as not being registered. 
This objection cannot prevail. On their 
true corstruction, we do not think that 
they acknowledge the receipt or payment 
of any consideration on account of the 
limitation or extinction of a right within the 
meaning of section 17 (1) (c) of the Registra- 
tion Act. The true scope of this section was 
pointed ont in Venkayyar v. Venkatasubbayyar 
(1) and we can find nothing in the terms of 
these endorsements which amount to such 
consideration, Further, the object of these 
endorsements was to acknowledge the pay» 
ment of a part of the mortgage money 
and so they fall within the scope of section 
17 (2) (XI). We are pressed with a 
decision of this Court in Dupaguntla Subba 
Rao v. Gollapudi Elthirajulu (2), but that 
decision was on an endorsement of an 
entirely different character and we have 
only to construe the endorsement with 
which we are dealing. The principles 
laid down in the case of Venkayyar v. Venkata- 
subbayyar (1) have lately been re-affirmed in 
a case reported as Parasharampant v. Rama 
Yellappa Lukund? (8). The endorsements 
are, therefore, admissiblein evidence and prove 
the discharge of the mortgage pro tanto, 

The next objection is that the suit is barred 
under Article 62 of the Limitation Act 
as more than three years had elapsed since 
the receipt of the money. We think that 
the lower Appellate Court rightly applied 
Article. 97. On the language of the 
judgment the Court clearly found an oral 
eontract for sale, though the Judge refused 
to grant specific performance. There having 
been a contract, consideration nesessarily 
existed and it was not till the date of the 


decree for recovery of the property 
that the consideration failed. We are 
referred to a decision of the Privy 


(1) 3 M. 53; 1 Ind. Dec. (N. x.) 593. 

(2) 26 Ind. Cas. 360; (1915) M. W. N. 33. 

(3) 4 Ind, Cas. 688; 34 B, 202; 11 Bom, D. R. 1321, 
s 
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Counsil in Bassu Kuar v. Dhum Singh (4). 
That was a much stronger case than this, 
because the Privy Council found that the 
parties had never in fact been, ad idem, yet 
they applied Article 97. The decision of the 
Board in Hanuman Kamat yv. Hanuman Mandur 
(5) is directly in point, for there they appli- 
ed Article 97 to a case where a party 
endeavoured to obtain possession of the 
property the subject of the contract and 
held that limitation ran from the date 
of the failure. The appeals must, therefore, 
be dismissed with costs, 
Appeals dismissed. 

V.R.P. 

(4) 11 A. 47; 161. å. 211; 5 Sar, P. C. J, 260; 12 
Ind. Jur. 450; 6 Ind. Dec, (N. s.) 458 (P. C.). 


(5) 19 0, 128; 18.1. A. 158; 6 Sar. P. C. J. 91; 9 Ind. 
‘Dec. (xN. 8.) 527 (P. C.). 


CALCUTTA HIGH: COURT. 
ÅPPEAL FROM APPELLATE Decree No, 871 
or 1915. 

March 19, 1917. 
Present:—Mr. Justice Fleteber and 
Mr. Justice Smither. 

BADAL MOLLA—P tarntipe— 

- 1, APPELLANT al 
VETSUS 
CHEMAT MONDAL AND OTHERS— 


Darenpants— RESPONDENTS. 
Transfer of Property Act (IV of 1882), ss, 60, 98— 
Mortgage, anomalous—Redemption, clog on. 5 
One of the elementary rules of equity is that once 
a morigage always a mortgage, and that a mortgagee 
should not be allowed to obtain any undue advantage 
by his mortgage except the amount of the principal, 
interest and costs due on his mortgage. [p. 896, col. 1.] 
Section 60 of the Transfer of Property Act applies 
to all mortgages includmg anomalous mortgages 
within the meaning of section 98. [p. 896, col. 1. | 
A mortgage by conditional sale is not an anomalous 
‘mortgage within the meaning of section 98 of the 
Transfer of Property Act. [p. 896, col. 1.] 
Where under an usufructuary mortgage the mort- 
gagee was put into possession to receive the usufruct 
‘of property in lieu of interest, and there was a con- 
dition in the mortgage that if -the mortgagor should 
fail to pay the rent of the mortgaged holding to the 
landlord, the transaction will become an absolute 
sale in favour of the mortgagee: i 
Held, that the condition of forfeiture or the 
transaction bocoming an absolute sale in the event 
of the mortgagor failing to pay -the rent was void, 
eee clog onthe equity of redemption. [p. 896, 
col, d. 
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Appeal against the decree of the Additional 


‘District Judge, 24-Pergunnahs, dated the 19th 


January 1915, affirming that of the Munsif, 
first Court, Alipur, dated the 29th August 
1913. f ; 

FACTS material to the report will appear 
from the following extract from the judgment 
of the lower Appellate Court:— 

“In this case the plaintiffs brought a suit 
to redeem a mortgage. Their oase is that 
their predecessor-in-interest, Adel Molla, 
executed an usufructuary mortgage on the 
16th Kartick 1301 in favour of defendant 
No. 1 for Rs. 88. é 

Under the terms of the deed, the defendant 
No. 1 was to hold the mortgaged property in 
lieu of interest and Adel Molla was to pay 
the rent year by year. They say that Adel 
aceordingly paid the rent till his death in 
1304. When he died he left as his heirs the 
present plaintiffs and the pro forma defend- 
ants. Being unable to pay the rent, the 
plaintiffs say that they made over by an oral 
agreement another one bigha one cotta to the 
defendant out of the profits of which the rent 
was to be paid. 

They have now offered to repay the prinsi- 
pal but their offer has been refused; hence 
this snit. 

The defence set up is that under the terms 
of the mortgage bond the mortgagor was to 
pay the rent due and show the receipt every 
year to the mortgagee. His successors failed to 
do so and so under the terms of the bond the 
mortgage, which was not only a usufructuary 
one but also a mortgage by conditional sale, 
became a deed of absolute sale. Hence 
without the intervention of any Court the 
mortgagor’s successors had lost their right 
of redemption. It is further alleged, though 
the evidence does not prove it, that Adel’s 
heirs agreed not to redeem, Other: points 
were pleaded which are not raised in 
appeal. 


The learned Munsif held that no evidence 
could be admitted under section 92, proviso 4, 
of the Evidence Act to prove that, as a matter . 
of fact, the plaintiffs handed. over the extra 
one bigha one cotta to the defendant to secure 
the payment of the rent. « He further treated 
the mortgage bond as..an: anomalous mort- 
gage, and holding that, therefore, the parties 
were bound by its terms to the letter and 
those terms had not been complied with, held 
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that the non-payment of tbe rent had, with- 
ont,the ‘intervention of the Court in a fore- 
closure suit, (such suit having admittedly not 
been filed), converted the mortgage into an 
out-and-out sale from the date of default in 
paying the landlord’s rent. He, therefore, 
“dismissed the suit. * i Ea E ie 
£ * * * * The mortgage is 
a usufrnotnary mortgage, with a further 
contract given by the mortgagor which reads: 
“I will pay the rant myself and I will present 
the dakhila to you at the end of the year. 
If I do not do so you will be entitled to en- 
force this kat kobala without any objection 
on my part and the kat kebala will become a 
saf (absolute) kobala.” It is argued that this 
condition makes the whole document a 
combination of a usufructuary mortgage and 
a mortgage by way of conditional sale, and 
not an anomalous mortgage as the Munsit 
has found. Therefore the rules as to the 
necessity of a suit for foreclosure and the 
doctrine ‘once a mortgage always a mort- 
gage’ apply. But the essence of a mortgage 
by way of conditional sale is that there 
should be a certain date on which the debt 
is to be paid; there is no such date in this 
deed. Further, if it had been only a usufruc- 
tuary mortgage there could have been no 
suit for foreclosure. 

I agree then that the mortgage must be 
held to be an anomalous mortgage and so the 
parties are bound by the contract induced 
therein under section 98 of the Transfer of 
Property Act * * * 4 * * 
I hold, therefore, that the mortgage was an 
anomalous one and that on default of the 
mortgagor in complying with its terms it be- 
came an out-and-out sale. The plaivtiffe are, 
therefore, not entitled to redeem. I dismiss 
the appeal with costs.” 

Babu Mohini Mohun Ohatterjee, for the 
Appellant.—The appeal arises out of a suit 
for redemption. On the construction of the 
mortgage bond the lower Appellate Court 
was wrong in holding that the document in 
question was a kat kobala and it has become 
a Khas kobala (out-and-out sale) for breach of 
the covenant contained therein, viz., for non- 
payment of rent by the mortgagors, and so 
the plaintiff has no right of redemption. My 
contention is that the dosument in question 
cannot be anything but an usnfructuary 
mortgage with acovenant that in case of 
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non-payment of rent it would become an 
out-and-out sale; but the covenant for non- 
payment being by way’ of penalty is bad in 
Jaw and hence not enforceable. So the plaint- 
iff ought to have been allowed to redeem the 
mortgage. It isa clog onthe equity of re. 
demption and is, therefore, void. 

Babu Gunada Charan Sen, for the Respond- 
ents.—The document In question is only a 
type of anomalous mortgage within the 
meaning of section 98, Transfer of Property 
Act, because the transaction does not come 
within any of the three kinds of mortgage 
mentioned in section 58 of the Transfer of 
Property Act. If then the transaction is an 
anomalous mortgage, we have to look to the 
document only for the purpose of ascertaining 
the rights and liabilities of the parties. Sec- 
tion 98 obviously excludes the applicability 
of section 60. Under section 98 the parties 
gan contract as they like. Their contract 
cannot be fettered by the operation of sec- 
tion 60. With. regard to the anomalous 
mortgage the latest case is Srinivasa Aiyangar 
y. Radhakrishna Pillai: (1). The document 
cannot be an usufructuary mortgage within 
the meaning of section 58. 

LELETCHER, J.—The case of Srintvasa 
Adyangar v. Radhakrishna Pillai (1) is against 
you. | 

No. The case is not against me on the 
point now at issue, 

It can be distinguished from the present 
case. The present case cannot be one of 
usufructuary mortgage, because in the case 
of an usufructuary mortgage there must be 
provision for repayment within a certain 
date, whereasin the present case there is 
none, The definition of usufructuary mort- 
gage as given in section 58, Transfer of 
Property Act, is very clear. Under all these 
circumstances the lower Appellate Court was 
justified in holding that the mortgagor can- 
not now exercise bis right of redemption. 

Babu Mohint Mohun Chatterjee, in reply. 

JUDGMENT. 


FLETCHER, J.—This is an appeal by the 
plaintiff from a decision of the learned Ad- 
ditional District Judge of the 24:Pergunnahs, 
dated the 19th January 1915, affirming the 
decision of the Munsif of the first Court at 


(1) 22 Ind. Cas. 54; 38 M. €67; 14 M. L. T, 647; 
(1914) M. W. N. 8]; 26 M. L. J. 47. 
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Alipur. The plaintiff brought the suit for 
redemption. Itisadmitted that the plaint- 
iff's predecessor was the’ mortgagor and 
the defendant No. 1 was the mortgagee. 
The equity of redemption has not been 
foreclosed or put an end to either by 
the acts of the parties subsequent to 
the mortgage or by an order of the 
Court. One would have expected, therefore, 
that a case for redemption had clearly arisen, 
because one of the elementary rules of equity 
is that onee a mortgage always a mortgage. 
The Courts of Equity have always held that 
a mortgagee should not be allowed to obtain 
any undue advantage by his mortgage except 
the amount of the principal, interest and 
eosts due on his mortgage. Itis not necessary 
to go into the cases on this point. In the 
present case, bowever, the learned Judge of 
the lower Appellate Court has held that the 
mortgage is an anomalous mortgage within 
the meaning of section 98 of the Transfer of 
Property Act and that, therefore, no right of 
redemption. subsists. Iam not prepared, as 
at present advised, to agree with the view 
of the learned Judge that section 60 of the 
Transfer of Property Act does not apply toan 
anomalous mortgage. I am inclined to think 
that section 60 applies to all mortgages. But 
be that as it may, the question in this oase 
is whether the learned Judge of the lower 
Appellate Court was right in coming to the 
conclusion that the mortgage was an ano- 
malous mortgage. ' The'document before us is 
stated to be a kat kobala, which I am told 
means a mortgage by way of conditional sale: 
A mortgage by way of conditional sale is 
clearly not an anomalous mortgage within 
the meaning of section 98 of the Transfer of 
Property Act. The document itself seems to 
be an usufructuary mortgage within the 
definition contained in section 58 (d) of the 
Transfer of Property Act. In this case, the 
mortgagee was put into possession to receive 
the usufruct.of the property in lieu of interest 
and, therefore, in that view the mortgage 
clearly comes within the meaning of section 
58 (d). The contract that, if the mortgagor 
should fail to pay the rent to the landlord, 
the mortgagee should be entitled to enforce 
the kat kobala and that the kat kobala 
should be treated as a deed of absolute sale 
obviously is a clog on the equity of redemp- 
tion. It is not necessary to go into the 
authqrities on this point. They have been 


sited in the case of Srinivasa Atyangar vV. 
Radhakrishna Pillai (1). We do not realky: 
want an authority that a condition of that 
nature does not nullify the rest of the deed, 
namely, that it isa mortgage and further 
thatthe mortgage provided that, when the, 
principal .money would be paid off in one 
lump sum, the mortgages would return the 
property. The condition of forfeiture or the 
transaction becoming an absolute sale in 
the event of the mortgagor failing to pay the 
rent is clearly void. In that view, the learn- 
ed Judge of thelower Appellate Court ought 
to have made an ordinary decree for re- 
demption directing the usual account to be 
taken of what was due to the mortgagor on 
the footing of the mortgage security. The 
present appeal is, therefore, allowed and the 


case is remanded to the lower Appellate Court 


for the learned Judge there to take an 
account of what is due to the mortgagee on 
the footing of the security bond and upon 
ascertaining the amount due, he should fix 
a date within which the money ought to be 
paid and the redemption made; and on the 
plaintiff’s failure to do that, he should direst 
that the plaintiff’s right to redeém shall be 
extinguished. In taking the account,: the 
learned Judge will also consider the other 
matter raised by the plaintiff, namely, whe- 
ther the rent was paid out of the additional 
land made over to the mortgagee. The ap- 
pellants will get their costs in this Court. 
The mortgagee will be entitled, according 
to the ordinary rule in a redemption suit, 
to add to their security the costs incurred 
by them in the Courts below. 

- Sarrage, J.—I agree. 

Appeal allowed; Case remanded, 
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Indian rivers—Lankas, formation of—Title—Derelict 
and alluvial lands—Bengal Regulation II of 1825, 
Land, to be an accretion, must, according to the 
Common Law, be formed by gradual, slow and im- 
perceptible degrees. By ‘imperceptible’ is meant 
imperceptible in its progress, te, step by step as the 
accretion is being formed and not imperceptible in 
the result, i.e., after a long lapse of time. It is the 
* decides whether the addition is an accretion or not. 
If the addition was by gradual and insensible 
degrees, ib is an acoretion, while if a considerable 
increase takes place at one time, it is not an 
accretion. The increase must be imperceptible to an 
ordinary person as the addition is being formed. [p. 
899, col. 2; p. 00, col. 1,7 


Natural silting up, if gradual and imper- 
ceptible, will give the land to the adjoining owner. 
` Üp. 900, col. 1.] 


A perceptible: addition made in the course of a 
single year during the annual rise of a river isa 
sudden increase and is not an accretion to the 
adjoining riparian land. [p. 902, col. 2.} 

There is no reason for giving the mud and sand 
deposited in large quantities in the bed of a river, 
which belongs to the Crown in trast for the public, 
to the adjoining owner simply because the deposit is 
also adherent to the adjoining land, so long as such 
deposits are distinguishable from the adjoining land, 
The principle of identity is applicable only to 
derelict lands exposed by the sudden recession of the 
‘sea or change of a river’s course, [p. 902, col. 2.] 

In adopting the law as to alluvion in India the 
Courts should be guided by local physical conditions. 
-The principle laid down in Bengal Regulation II of 
1825 affords the best practical guide in applying the 
Jaw of accretion to the case of large Indian rivers. 
Under that Regulation, all that is necessary is that 
the accretion should be by gradual alluvial process; 
it need not be imperceptible, and it need not be 
slow. [p. $038,col. }.] f 

The fact that original boundary is known or 
ascertainable does not render the law of accretion 
inapplicable. [p. 904, col. 1.] 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Rajak- 
mundry, in Original Sait No. 63 of 1912. 

Mr. V. Ramesam, Government Pleader, 
for tbe Appellant. 

' The Hon'ble Mr. 9. Srinivasa Aiyangar 
‘(Advocate-General) and Mr. S. Desikachartar, 
for the Respondents. 


JUDGMENT, 


AYLING, J.—In this case we have had the 
benefit of an exhaustive argument on both 
sides and are particularly indebted to the 
learned Government Pleader, Mr. V. Rame- 
sam, for the pains he has taken in presenting 
the facts to us in the clearest and most 
‘intelligible light. I hays also had the 
advantage. of perusing the judgment which 
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manner of the formation, not the result, which - 


. to the standard of additions 


my learned brother is abont to deliver, 
and can add nothing material to it. The 
evidence Isaves no doubt in my mind that 
the lower Court’s decision on the question 
of factis correct. Thenucleus of the suit 


lanka is, not an island formed vertically 


in the bed of the Gadaveri, but an accretion 
to plaintiff's pre-existing Vootachiguru Lanka 
formed in 1883 and severed from the latter 
about four years later. I: do not think we 
should be justified in refusing to recognise 
plaintifi’s title to the land thus formed on 
the ground of the comparative rapidity 
with which the formation took place. No 
doubt the reported decisions of the English 
Courts would seem to indicate that they 


“would refuse to treat sucha formation as 


anaccretion, if it occurred in an English 
river: an addition of over 600 acres in the 
course of a single flood season could not 
be described as slow and gradual according 
by alluvion 
in English rivers. But there is nothing 
abnormalin such a phenomenon in Indian 
rivers: and although several cases have been 
quoted in which the Privy Council has dealt 
with claims to accretion by alluvion in Indian 
rivers, I find none in which this claim 
has been rejected merely on the ground 
of the extent of land thus newly formed and 


‘the shortness of the period occupied in for- 
‘mation. Inthe cases Lopez v. Muddun Mohun 
.Thakoor (1) and Hursuhat Singh v. Syud 


Loctf Ali Khan (2) the lands claimed as ao- 


‘eretions measured in round figures 2,500 and 
.5,000 acres respectively. The exact length 


of time occupied in formation does not 
appear, but it would seem to have been 
within a space of about fifteen years in each 
case. The claims by accretions were reject- 
ed solely on the principle of re-formation: 
and there is nothing in the. judgments to 
suggest that apart from this, their Lordships 
would have hesitated to admit the claim by 
accretion. It seems to me the recognition of 
title by alluvial acoretion is largely governed 
by the fact that the latter is due to the normal 
action of physical forces: and the different 
condition of Indian and English rivers is such 


(1) 13 M. L A. 467; 14° W. R. (P. G.J 116 B. L. R. 
521; 2 Snth. P. 0. J, 336; 2 Sar. P. O, J. 594; 20 E. R. 
625. 

(2) 21. A, 28; 14 B. L. R. 268; 23 W, R. 8. 
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that what would be abnormal and almost 
miraculous, in the latter is normal and 
commonplace in ‘the former, as pointed out 
by their Lordships of the Privy Council in 
Srinath Roy v. Dinabandhu Sen (8). Such a 
difference cannot. be ignored in the applica- 
tion of the legal principles of alluvial ae-- 
cretion: and it seéms to have been given effect 
to in Bengal Regulation 11 of 1825. The 
only requirement in section + of that 
enactment is that this accession should be 
„gradual, not that it should be slow or 
imperceptible. Abnormal changes due to 
sudden alterations. of course and violent 
avulsions are separately provided ’ for but 
‘all accessions by gradual alluvion ` are treat- 
ed alika; | Tirespective of the rate of form- 
ation.’ °" 


I a Gentes io some doubt as to the 
extent- to which the rapidly ¢hanging eba- 
radctey;,of: the formations in Indian rivers 
should affect the principles of re-formation. 
The-permanence of the formations’ by alluvial 
accretions - seems to vary -thversely with 
their rapidity: and the -lanka- formed in 
tlie -course of a- year .‘or«two “is frequently 
destroyed ia an equally-short space of time. 
. Whether the propsietor of such an evanescent 
‘property should: be dedmedito be entitled 
ipso facto to -all snbsequent*formations over 
the same ‘portion of the river bed, whatever 
their origin, seems to me open to question. 
The re-formation principle was certainly 
recognised and acted upon by the Privy 
Council in two of the cases cited abova, 
but the circumstances were peculiar and 
its general applicability to cases like the 
one before us does not follow. Fortunately 
although a certain amount of argument was 
devoted to this point, it is not one which 
.need be decided for the purpose of the 
present dppeal, «<< 


I concur in the conclusions arrived at by 
my learned brother and would dismiss this 
appeal with costs. : 


Srinivasa AlyanGcar, J.—This is a suit 
by the zemindar of Vizayanagaram against 


(3) 25 Ind. Cas. 467; 42 C. 489; 41 L A, 221; 18 
.O. W. N. 1217; (1914) M. W. N. 654; 1 L. W. 738; 16 
M. L. T. 319; 12 A. L.J. 1193; 20 C. L. J. 385; 16 
Bom. L, R. 901 (P. C.). 


the Government for a declaration ihat A 
certain lanka formed in the bed ‘of the 


‘Godaveri belongs to him as an accretion 


to his adjoining lankas. The defendant, .the 
Government, denied that the suit lanka 
was an accretion’ in the legal sensè 
of the term and also urged that even ife 
the. suit lanka was an accretion, it 
was mot. formed laterally -as an adjunct . 
to or in contiguity with any lanka belonging 
to the plaintiff, but was formed vertically 
as an island in the bed of the Godaveri. At 
the place where the suit land lies the 
Godaveri is both navigable and tidal ‘and’ it 
is not disputed that the bed of the- river at 
that place belongs to the Government. The 
lanha in dispute’ is now an island surrounded 
on all sides by the river, The Trial Judge 
decided that the Janka was formed by alluvion 
in contiguity with the plaintifi’s land and 
was. subsequently separated therefrom by the 
river and gave a decree. ‘to the plaintiff. The 
Government appeals, ` 


In the ‘Court below the main contest 
seems to have been raised on the question, 
whether the suit land. was formed as an 
island surrounded on all sides by the waters 
of the Godaveri. In fact, the Trial Judge 
devotes practically the whole of his judgment 
to.the consideration of this question. In this 
Court, more especially after we had intimated 
to the Government Pleader that we agreed 
with the lower Court that the suit lanká was ` 
originally formed in contiguity with the 
plaintiff’s land, the main arguments addressed 


.to us were on the second - question, Vika; 


whether the | suit ` lanka as an accretion in 
the techinical _génse of ‘the term. The 
partied ‘are not it. agreement as to the time 
when the suit lanka was formed. 


The materials for the determination of the 
questions in dispute- here consist of the 


‘several maps or plans of the river at the place 


of dispute from time to time, the amarakam 
or rent roll acounts of the plaintiff which 
are exhibited as T series, and certain 
muchilikas executed in favour of the plaintiff 
for his lankas for some of the years between 
1873 and 1905. The oral evidence in the 
case is not of much value, 


P 


[After reviewing the ‘history of iie lanka 
in dispute, his Lordship proceeded ji— 


‘fall 
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It is clear from the foregoing review of 


thè history of the formation of the suit lankı 
that the first question raised in this case, 


namely, whether the .land in dispute was 


formed originally in the bed of the river as 
“an island (7.e.), as a vertical formation, or as 


a lateral extension of the plaintiff's lanka 
orat least of the site of the plaintiffs lanka 


must be found for the plaintiff. It is also 
Clear that the suit lanka was formed very 
‘rapidly and in some years during the annual 


rise very large additions were made, which 


‘could not but be perceptible as soon as the 


water subsided, 


The further question is whether the plaint- 
iff is entitled to the suit land as an aceretion 


“to his lankas. The learned Advocate-CGeneral 


strongly pressed on us that his ‘original 


"Bêtaru Lanka and the Thurpu Lanka, deliver- 


ed in 1870, and the juttingout land called the 


' Vuta Lanka and Chigurn Lanka on the south- 
‘eastern corner “Where the original Betara 
‘Lanka and Thiltpn Lanka joined, were really 
` one lanka without there being any discriminat- 


ing boundary between these portions, and 
was one:big block of land by whatever name 
portions of the same may be described, and 
was subject to erosions or encroachments 
by the river and the additions formed were 
additions to the lanka asa whole and not to 
any particular portion ofit. He laid stress 


‘on this matter as a basis for his contention 


that, however large in extent the additions 
may appear to be, as the formations were in 
contiguity with a long riverine line, they 
within the definition of accretions. 
The question then as a question of fact 


‘1s whether the additions were additions made 


to a long coast line; J am inclined 
to think that the additions were to a 
somewhat narrow coast line of the land 
belonging to the plaintiff, that is, that the ad- 
ditions were in fact in or about the place and 
in extension of the Vuta Lanka and Chigurn 
Lanka which eccupied the narrow promon- 
tory and the additions were not to a 
long coast line. In the course of the 
argument here and in the evidence before 
the lower Court the plaintiff, who in his 
plaint claimed the suit land as an accre- 


tion to his lankas, also put forward a 
case of re-formation in situ of his own 
lanka, as regards portions of the new 


formation. An examination of Exhibit 22, 


which for this purpose may be taken to 
be fairly accurate, shows that the re-forma- 
tion at the site of lands which belonged 
to the plaintiff is only a very insignificant 
portion of the huge block of land which 
is now claimed by the plaintiff. At the 
same time, I accept the argument of the 
learned Advocate-General that it is not 
possible to say the exact degree of addi- 
tions and erosions from time to time, 
though I think that in some years, at 
least, there have been very considerable 
additions, especially in the year 1883 when 
there was such a large addition as 76-7-7 
putites amounting to about 610 acres in the 
course of a single year. Itis also clear that 
out of that addition of 610 acres, a consider- 
able portion must have been washed away 
between 1887 and 1888 and there must 
have been subsequent additions till 
about the date of the suit the whole 
island was over a thousand acres in ex- 
tent. These being my conclusions on the 
facts of the case, it remains now to 
apply the law. 

The law of aceretion, which is now a 
part of the law of all civilised countries, 
seems to have had its origin in the 
civil law, though no doubtin the applica- 
tion of the principle the conditions prevail- 
ing in different countries have neces- 
sarily to be taken into account. French 
Code, sections 556 to 563, German Civil 
Law, Article 331, Schuster. It is now quite 
settled in England that Jand to be an 
accretion must be formed by gradual, slow 
and imperceptible degrees. By impercep- 


-tible is meant imperceptible in its progress, 


i. e, step by step as the accretion is being 
formed, and not imperceptible in the result, 
i.o. aftera long lapse of time. Itis scarcely 
necessary to refer to more than two cases, 
one the leading case of King v. Lord 
Yarborough (4), reported subnomine King v. 
Lord Yarborough (5), adec ision of the House 
of Lords, and the other Attorney-General v, 
M’Carthy (6). It is the manner of the 
formation not the result which decides 


(4) (1824) 3 B. & 0,91; 4 D. & R. 790; 107 E. B. 
668; 27 R. R. 292, 

(5) (1828) 2 Bligh (N, 8.) 147; 1 Dow. & Cl. 178; 
5 Bing, 163; 4 E, R. 1087; 31 R. R. 35.41 

(6) (1911) 2 Irish Rep. 260; 12 Ir, L. R. 339 
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whether the addition is an accretion or 
not, and it was said that if the addition 
was by gradual and insensible degrees it 
is an accretion, while if a considerable 
Increase takes place at one time it is 
‘not an accretion. King v. Lord Yarborough (4). 
In Attorney-General v. M’Oarthy (6) Justice 
Gibson pointed out that a sudden acere- 
tion would not give the land to the owner 
‘of ‘the adjoining land. He stated, however, 
the difficulty in the application of the 


doctrine in these terms: “What is the 
base to which the addition is to 
be made and what is to be the method 


of observation? fa the increase to be 
latent at the end of a week or of a 
month?” He answered the question by 


saying that ib must be imperceptible to 
an ordinary person as the addition is be- 
‘ing formed. In a still more recent case 
‘from the Colonies, Lord Shaw delivering 
the judgment of the Privy Council 
stated that the accretion shonld be 
natural and should be slow and gradual, 
so slow and gradual as to be in a prastical 
sense imperceptible in its course and progress 
as it occurs. And in another place he 
said that natural silting up, if gradual and 


imperceptible, will give the land to the 
adjoining owner. Aitorney-General for 
Nigeria v. Holt & Co. (7). I do not 


-know if it is necessary to refer to any 
other case in Hingland as to the meaning of 
the words ‘gradual, slow and imperceptible,’ 
but I may as well refer to afew cases in 
England where the principle was applied 
in concrete instances. In Attorney-General 
‘y. Chambers (8) the Lord Chancellor, 
referring at page 69 to the evidence of 
‘witnesses for the Crown who said that 
the alluvial land had not been added 
to the main land gradually and impercepti- 
bly but rapidly, observed as follows:— If by 
‘the word ‘rapidly’ the witnesses mean per- 
ceptible, then the Crown and not the defendant 
will be entitled to these accretions, but if 
the witnesses merely mean that at the 
expiration of some period of time, they 


(7) (1915) A. C. 569; 84 L. J. P. C. 98. 

(8) (1869) 4 De G. & J. 55; 4 De G. M. & G., £06; 
6 Jur. (N. 5) 745;.7 W. R. 404; 45 E, R. 22; 124 R. R. 
149, ° 


could perceive the changes which had taken 
place although they could not discern 
them in their progress then another im- 
portant question may arise.” In Foster v. 
Wright (9) Justice Lindley, as he then was, 
said. “The change of the bed’ of the 
‘river has been gradual and although the 
river bed is not now where it was, the 
shifting of the bed has not been percepti- 
ble from hour to hour, from day to day, 
from week to week, nor in fact at all except by 
comparing its position of lote years with its 
position many yearsbefore.” A case where 
it was decided that the accretion was not 
imperceptible and, therefore, did not belong 
to the adjoining owner may usefully be 
referred to, for the purpose of showing 
in what sense this phrase is understood 
in England. In Aitorney-General y. Reeve 
(10) the evidence was that the accretion 
was going on for a long number of years 
and that it averaged about 30 feet a year. 
The accretion was perceptible in a month. 
During the interval between 1878 and the 
date of theaction (which was about five years 
after) the accretion was 300 feet. There are 
some instructive observations in the course of 
the argument. Lord Colleridge in his judgment 
after referring to the Institutes, Bracton, and 
Lord Hale’s book, and King v. Lord Yarborough 
(4), Hull ‘and Selby Railway, In re 
(11) and Attorney General v. Ohambers (8), 
as to the meaning of the word gradual 
and imperceptible, said that unless the 
evidence established that the increase was 
so insensible that it could not be detar- 
mined even thatthe sea was there, the land 
would not belong to the adjoining owner. 
And referring to the evidence in that 
case said, “that this advance of the beach 
and receding of the line of ordinary high 
water mark could be plainly perceived from 
time to time as it went on, that when 
the wind was blowing strong from north. 


‘west to north with a high tide it was often 


visible from day to day and that the 
witness had frequently noticed during the 
prevelance of such winds that the line of 


(9) (1879) 40. P. D. 438; 49 L. J. C. P, 97; 44 J, 


'(10) (1885) 1 T. L. R. 675. 
(11) (1639) 5 M. & W. 327; 8 L, J. Ex. 260; 52 
B. R. 733; 161 E. R, 139, l 
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‘ordinary high water mark receded some 
10 or 12 feet in a single tide.” If that 
test.is applied to this case or the test 
as laid down by the Privy Council in 
Attorney-General for Nigeria v. Holt & Co., (7), 
Iam afraid it is not possible to say that the 
accretion was gradual, slow and imperceptible. 
But in England, they have uot such large 
rivers as we have in India. 

The formation of these laxkas in the 
Godaveri was succinctly and accurately 
described by Mr. Mackenzie in a report 
made tothe High Conrt in the case of 
Lamalekshmamma v. Collector of Godavert 
(12), which was finally decided by the 
Privy Council in Ramalakshmamma v. Col- 
lector of Godavari (13). The river, which is 
subject to annual floods, deposits in 
each season a considerable quantity of 
sili in certain places thereby forming 
very large and extensive oultivable soil in 
the bed of the stream. The flood lasts 
between June and September, and as soon 
as the flood subsides the soil newly form- 
ed is quite perceptible and is easily dis- 
tinguishable from the previous existing 
land. Sometimes of course these formations 
are made as islands in the midst of 
the waters and sometimes they are thrown 
up in contiguity with a pre existing lanka 
or the mainland. What happens underneath 
the water of course is imperceptible, but it is 
difficult to say that the formation is slow or 
imperceptible in its progress. If we apply, 
therefore, the test which is applied in England, 
there can scarcely be any doubt that 
lankas formed in the Godaveri are not 
accretions at all, but I doubt whether that 
is the principle which is applicable in 


India, 


In America where some ofthe rivers are 
very large, where also similar formations 
known as batture are not uncommon, a 
somewhat different rule is applied. There 
also the law is stated in terms of the 
Common Law rule, they also rely on the 
Institutes of Gaius and Justinian, cite 
Bracton, Hale and Balekstone and purport 


_ to follow the leading desisions in England, 


ba} 5 M. L. J. 244, < 

13) 22 M. 464; 1 Bom L. R, 696; 8 O. W.N. 777; 
23 I. A 107; 7 Sar. P. C. J, 534; 8 Ind, Dec: (x. s8.) 
$82 (P. 0), 


but they understand ‘imperceptible’ as not 
perceivable in any given moment of time; and 
even large additions made rapidly by 
gradual alluvial process are considered 
accretions to the neighbouring land; but 
whera the increase is sudden or instantaneous 
it- is said it belongs tothe sovereign. OF 
this rule Baron Pollock remarked: “It can 
hardly be possible that it can be perceptible 
each moment of time except in the case 
of a convulsion.” Mayor etc. of New 
Orleans v. United States (14), where the 
words ‘slow and imperceptible” is omitted, 
Hagan v, Campbell (15), St. Clair Co. y. Losing- 
ston (16) and note in 58 L, R. A. page 193. 
In Jefferis v. East Omaha Land Co. (17) 
Counsel in argument said that in the cases 
decided inthe Supreme Court the changes 
were very rapid and yet the doctrine of 
accretion was enforced in them. I may 
refer for an application of this doctrine to 
a case reported as Mulry v. Norton (18), 


In India there have been several cases 
decided by the Privy Council with reference 
to the law of accretion in Bengal. In 
one of the early cases in which the ques- 
tion was discussed, Lopez v. Muddun Mohun 
T'hakoor (1), the test laid down was, in the 
language of the English Law, that the acere- 
tion should be gradual, slow and impercep- 
tible and the reason of the law was said 
to be the necessity of the case and the 
difficulty of having to determine year by year 
to whom an inch or a foot or a yard 
belongs. There haye been other cases in 
which the extent of land claimed was quite 
large, for instance in Ritraj Kunw-r v, 
Sarfaraz Kunwar (19) where the land in 
dispute was over 2,000 acres in extent, and 
in Jaggot Singh v. Bri Nath Kunwar (20), 
where it was about 4,000 acres in extent, 
But in these two cases the land which 
was claimed was identifiable as the land of 


(14) 10 Peters 662; 9 Law. Ed. 573. 

(15) 33 Am. Dec. 267 at p. 271; 8 Porter 9, 

(16) 28 Wall. 46; 90 U.S. XXII 59. 

(17) 134 U. S. 178; 38 Law. Ed. 872. - 

(18) 58 Am. Rep. 206; 100 N. Y 426. 

(19) 27 A. 655; 2 A. L. J. 623; 2 0., L. J. 185; 9 
C. W. N. 889; 8 O. C. 293; 15 M. L. J. 349; 7 Bom. 
L. R. 872; 32 I. A. 165; 8 Sar. P. C. J. 873 (P, C.). 

(20) 27 0.768; 27 I. A. 81l; 4 0. W.N. 555; % Sar 
P. C. 3.699; 14 Ind, Dec. (N, s.) 502 (P.C,), : 
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another person; and it is to be observed 
that'in both the oases the rule that to 
form an accretion by alluvion the addition 
must be by gradual, slow and imperceptible 
means was reiterated {see Ritira Kunwar v. Sar- 
faraz Kunwar(19), perSir Andrew Scoble, and 
Jaggot Singh v. Brij Nath Kunwar(20), per Lord 
Robertson]. The learned Advocate-General in 
one portion of his argument in fact contended 
that unless the added land is identifiable 
as the land of another, it belongs to the 
adjoining owner whether the same was 
formed gradually or slowly or suddenly or 
perceptibly, and relied on an extract from 
a judgment of the Supreme Court of 
‘Missouri printed in a note at page 321 
of Farnham on Waters. I doubt if the 
passage supports the Advocate-General’s 
position and in the absence of the full 
judgment it is impossible to say what was 
held in that case. If of course everything 
is an accretion within the meaning of the 
law, which is not identifiable as another 

an’s land,7z. e, in all cages where land is 
pa adherent to another man’s land by 
deposits of sand or soil, however, large or 
sudden such deposits may be, t.e, in all 
oases of alluvial deposits, the plaintiff 
would certainly be entitled fo the suit 
property, for the mud in solution which 
is perecipitated as the waters subside cannot 
be identified as another man’s property; 
but it seems to me that that is not the 
law. It is certainly not the lawin England, 
Stephen’s Blackstone, Vol. I, page339, Hindson 
y. Ashby (21), Attorney-General v. Reeve (10), 
and is contrary to the opinion of the 
Judicial Committee in Nogender Chunder Ghose 
v. Mahomed Esoff (22), where their Lordships 
draw the distinction between mere physical 
adhesion and acoretion’ or ¢ncrementum 
Tatens; and as far as I understand it, it does 
not appear to be the law even in America. 
Morris v. Brooke (28). It is to be observed 
that the author Farnham himself states 
the law in terms of the common law rule 
and ina very considerable number of cases 
both in the Supreme Court of the United 
States and the States there is always a 
discussion as to the nature of the formation, 


(21) (1896) 2 Oh. 1; 65 L. J. Oh. 6515; 74 L. T. 327; 
45 W. R. 252; 60 J. P. 4 

(22) 10 B. L. R. m 421; 18 W. R. 118; 3 Sar. 
P, ©. 8. 151 (P.C.). 

(28) 53 Am, Rep, 215 foot-note, 


namely, whether it was gradual or slow.’ 
If the only question was whether the land 
was identifiable as that of another, no ques- 
tion of gradual or slow increase can possibly. 
arise in any case of alluvial deposit. See also 
Secretary of State v. Kadrikutti (24). In 
Moharanes Subessury Dabee v. Lukhy Dabee 
(25) and Tarini Churn Sinha v. Watson 
& Oo. (26) the Caloutta High Court 
and in the recent case of Srinath Roy vV. 
Dinabandhu Sen (3) the Privy Council had 
to consider the right of galkar or fishery. 
Though if was not necessary for the purpose 
of these decisions to deal with the law 
nf accretion, as it was held that the right 
of jalkar did not ‘depend on the ownership 
of the soil and that the grantee can follow 
the river, there are valuable observations 
in them as to the right to-the soil as 
affested by aoccretiun or the converse 
process of recession. Lord Sumner delivering 
the judgment of the Privy Counsil said, 
that questions of alluvion would depend upon 
the rapidity of expansion, see page 232; and 
referring to the change in the course of the 
river in Watson’s case (26), remarked that'the 
change was a sudden one taking place in the 
case of a single year and not by imperceptible 
or slow encroachments. On reading these 
remarks, [ am inclined to think that a 
perceptible addition made in the course of 
a single year during the annual rise of the 
river is a sudden inorease and is not an 
accretion to the adjoining riparian land; and 
if the reason for the rule is as. stated in 
Lopez's case (1), or founded on general security 
and convenience, as said in Attorney. General 
for Nigeria v. Holt & Oo. (7), I can 
find no reason for giving the mud and 
sand deposited in large quantities in the bed 
ofa river, which belongs to the Crown in 
trust for the public, to the adjoining owner 
simply because the deposit is also adherent 
to the adjoining land so long as such deposits 
are distinguishable from the adjoining land, 
The principle of identity is I think applic- 
able only to derelict lands or lands 
exposed by the sudden recession of the 
sea orchange of a river’s course, If the 
principle of identity is to be applied to 


(24) 13 M. 869; 4 Ind. Deo. (N. 8.) 969, 
(25) 1 W. R. 88. 
(26) 17 0, 963; 8 Ind, Deo, (N, s.) 1188, - ~- -~ 
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alluvial land, I can find no reason for giving 
land’ belonging to one, inthis sase the 
Urown, to the neighbouring ; ownér, simply 
because the river thfows a..large quantity 
of mud on it so as to show it, above the 
surface of water. - 

However that may be, the observations 
of Lord Sumner; pages 244, 245 ofthe 
report, in Srinath Roy v. Dinabandhii Sen (3) 
show that in adopting the law as to allu- 
vion in India we should be guided by 
local physical conditions. I think the prin- 
Giples laid down in the BengaléRegulation, 
as. observed by the. Judicial Comnutittee--at 
Ramalakshniamma.y.. Ootlector of Godavari;(13), 
afford the best practical. guide in applying 
the law of accretion in the case of such 
large rivers 4s ‘the Godaveri. Under that 
Regulation all that: is netessary is that the 
accretion should be by gradual alluvial 
process; it need not be imperceptible, and 
it need not be slow. Applying this .test 
to this case, as I have said already, it is 
not possible to say that the accretion here 
was aot a gradual addition to the land of 
the ‘plaintiff, though the extent of land added 
in any particular flood season may be quite 
perceptille and may easily be ascertain. 
able. In Ramulakshmamma v. Collector. . of 
Godavari (13) the dispute related to a lanka 
formed in this very river; the extent of the 
lanka was about 300 acres which was formed 
in the course of about three years. Nobody 
ever suggested that the law of accretion 
did not apply to that dase, though at page 
459 their Lordships made some observations 
showing that an acoretion must be by 
gradual, imperseptible -deposits.. In H (5), 
which again. related to a lanka formed in 
the Godaveri, the original formation which 
appears to have come up above the water 
in a single year (1850) was 370 acres in 
extent. It was never suggested. by the 
Government or its officers with reference to 
the disputes in connection with the suit 
lanka that it was not a gradual formation 


to which the law of aceretion is applicable}. 


till after the present suit was filed. The 
whole dispnte, though it began in 1889, was 
a boundary dispute with reference to 
Larminie’s line. 
by the Government or Kota ryots to any 
land. to.the west of tbat- line, although the 
formation’ was a single whole which was 
browitig by perceptible degrees from year to 
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year. If the formation was not an accre- 
tion in the.sense of a gradual formation 
it ig really matter for surprise that Govern- 
ment should not have laid claim to the 
whole of the land. and not merely to the 
eastern portion, as they did till the institution 
of this suit in 1909. It must be remembered 
that Mr. Morris, who desided the suit of 1867, 
referred to the decision of the Privy Council 
in Doe d. Seebkristo v. Hast India Oom- 
pany (27) and said that land formed by gradual 
accretion belongs to the owner of the adja- 
cent soil, There was a survey of the Kotipalli 
village and the land to the west of Lar- 
minie’s line, although it formed part of the 
present suit land, was measured and survey- 
ed as belonging to the plaintiff, That was 
in 1895. It was said that this was only a 
river conservancy survey, and even if it was 
so, its value as evidence is not affected. 
The dispute again was the subject of a 
settlement by Mr. (now the Hon’ble Mr. 
Justice) Spencer in 1896, Then too fmo 
question was raised with regard to the right 
of the plaintiff to this land as an accretion 
to his original lanku but the only olaim 
made and allowed in favour of the Kota 
ryots was to the northern portion of the 
land on the eastern side of Larminie’s line. 
Even this was objected to by the plaintiff 
when some attempt was made to settle the 
question under the Boundaries Marks Act. 
W-hile that matter was pending, there wasa 
survey “made of the whole of the zemindar? 
at the request of the zemindar by the Gov- 
ernment in 1904. Prior to that date in 
Gonnection with the dispute proposed to be 
settled under the Boundaries Marks Aot, 
Mr. Lakshmana Rao, agent of the plaintiff, 
had already filed plan Exhibit V which 
showed clearly that the disputed lanká was’ 
a very large formation and that” the major 
portion of the lanka which had belonged 
to the plaintiff had been -washed away. 
Although there was then this dispute bet- 
ween the parties, in the survey of 1904, 
Exhibit G, a considerable portion of the 
disputed lanka was measured as belonging 
to the plaintiff There again nobody ever 
suggested that this was not an acoretion. 
Further the immediate cause of this suit 
was the levy’ of a so-salled penal assessment 


(27) 6M. I, A. £67; 10 Moore P, C. 140; 1 Sar, P, C, 
J, 540; 19 `E. R, 100; 110 R. R. 21, > ° 
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by the ‘Government and that assessment was 
with regard to lands east of Larminie’s lina, 
There again the Government never suggest- 
ed that this was not an accretion in the 
sense of a gradual formation. It is only 
after thesuit was filed with reference to 
the eastern portion that Government in 
their. written statement for the first time 
stated that this was not an accretion and 
it was neither slow nor imperceptible. I am 
not certain that the Government Pleader 
argued that the formation was not even 
gradual, though he no doubt strongly press- 
ed npon us that the whole or at least a 
large portion of the original formation was 
in one year and was: not, therefore, slow or 
imperceptible. In these circumstancer, more 
especially as if is possible for the plaintiff 
to contend, the learned Advocate-General 
did in fact raise that contention, that owing 
to the attitude of the Government he bad 
lost evidence which he could have preserved, 
andtin the doubtful state in which the 
matter is lefi, namely, whether the present 
suit land or lanka was originally formed in 
- one particular year, though it was subject 
to rapid changes by erosions and large addi- 
tions in subsequent years and if it was, 
whether it did not begin at the site of the 
plaintiff’s Vutashigarn Lanka, I am not pre- 
pared to say that the law of accretion does 
not apply to this formation. J, therefore, 
hold, though not without hesitation, that 
the second point also should be desided in 
favour of the plaintiff. 


It only reraains to notice two other points 


raised by the Government Pleader for the - 


first time in appeal. He contended thatas 
the extent and boundaries of the plaintiff's 
lankas in the river were accurately ascertain- 
able from the map or plan H 5, any lands 
subsequently formed even by gradual, slow 
and ‘imperceptible alluvion in what was the 
bed of the river in 1870 belonged to the 
Crown; and relied chiefly on the observations 
of the Lord Chancellor in Attorney. General 
v. Ohambers (8). This question was elaborate- 
ly considered jn Attorney-General v. M’Oarthy 
(6) referred to, and the conclusion reached 
that there was no such principle ard the 
fact that the original boundary was known 
or ascertainable did not render the law of 
accretion inapplicable; and the observations 
of the Privy Council in Attorney-General 


for Nigeria v. Holt & Oo. (7) are to 
the same effect. The surveys in this’ case 
were not within the category of the agri limitati 
of the Civil Law [ St. Olair Co. v. Lovingston 
(16), Hunters Roman Law, page 276 and 
12 L. Q. R. 353 (?)]. This contention musts 
therefore, be disallowed. 

The other pointrelates to a claim made 
now for the first time that the Govern- 
ment is in any event entitled to that por- 
tion of the land which isa re-formation on 
the site of the Kotoseri Lanka, No evidence 
was directed to the question and the Govern- 
ment Pleader relies entirely on his plan, 
Exhibit XXII, prepared and filed for the 
purpose of this litigation, to prove that 
there has been any re-formation at all on 
the site of the defendant’s lanka. We 
cannot assume that Exhibit XXIT is accurate 
for this purpose and if we allow this conten- 
tion, it would be necessary to remand an 
issue for trial to the lower Court. We 
must decline to do more, especially as the 
land which the defendant can establish a 
title to, on this basis, was said to be very 


small, The appeal must be dismissed with 
costs, 
Appeal dismissed, 
V.R.P, 


PUNJAB CHIEF COURT. 
Seconp Civin APPEAL No. 2339 or 1916. 
April 19, 1917. 
Present:—Myr, Justice Shadi Lal 
and Mr, Justice LeRossignol. 
CHHUNNDU LAU—Ptramntive— APPELLANT 
versus 
Tue BANK or UPPER INDIA, LIMITED, 


DELHI— Derenpant— RESPONDENT. 

Companies’ Act (FII of 1913, 8. 188—Scheme of 
composition, when takes effect— Declaration, suit for, 
that plaintifs liability on pro-note has ceased—Frame 
of suit— Appeal—Court-fees on memorandum of appeal 
—Objection, 

Plaintiff had a deposit of Rs. 4,000 in the defen. 
dant Bank payable on the 10th October 1914. On 
the 8rd September 1914 he borrowed Rs. 2,000 at 
12 per cent per annum on the security of his deposit 
and executed a pro-note for the amount. On the 8th 
October 1914 the Bank suspended payment, and on the 
12th and 13th October the plaintiff wrote to the Bank 
to pay him the balance after deducting Rs. 2,000, 

and receiyed a reply that asthe Bank had atopped 
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business no action could be taken. The Bank started 
business again on the Ist July 1915 under a scheme 
sanctioned by the Allahabad High Court, by which 
debentures and preference shares were to be issued 
to all “fixed depositors” in lieu of their deposits, The 
plaintiff brought this suit for a declaration that his 
liability on the pro-note had come to an end and for 
an Injunction that the Bank be directed to make 
entries in the books accordingly: 

Held, (1) that the operation of the scheme 
sanctioned by the High Court did not date back to 
the time when the Bank suspended payment but 
that it affected only those persons who were creditors 
at the time when the sanction was accorded by the 
Court; [p. 906, cols. 1 & 2.] 

(2) that at the latter date the plaintiff’s debt had 
come to an end and he was a creditor tothe extent 
of Rs. 2,000 and that the arrangement must, there- 
fore, be confined in its operation to his position as 
a creditor to that extent; [p. 906, col. 2.] 

(3) that inasmuch as the Bank wanted the plain- 
tiff to accept the position of a creditor to the extent 
of Rs. 4,000 and that of a debtor for Rs. 2,000 and 
the plaintiff repudiated his liability as such, urging 
that he was a creditor to the extent of Rs. 2,000, and 
was prepared to accept the terms of the scheme 
to that extent, no other remedy was open to him to 
have an adjudication upon his alleged liability as a 
debtor other than the action for declaration and 
injunction as brought by him and that he was, there- 
fore, entitled to the relief claimed. [p. 906, col. 2.] 

Where on an objection being taken asto the insuffi- 
ciency of Court-fee on a memorandum of appeal it 
appeared that the Oourt-fee was exactly the same 
as that on the plaint and that the Trial Judge had on 
an objection by the defendant framed an issue on 
the point and decided it in favour of the plaintiff 
and the defendant had accepted the decision and 
stamped his own appeal in the lower Appellate Court 
accordingly: 

Held, that under the circumstances the objection 
could not be entertained. [p. 905, col. 2.] 


Second appeal from the decree of the 
District Judge, Delhi, dated the 7th July 
1916, reversing that of the Subordinate 
Judge, second class, Delhi, dated the 27th 
April 1916, decreeing the claim. 

Rai Sahib Lala Moté Sagar, for the Appel- 
lant. 

The Hon’ble Mr. E, W. Parker, for the 
Respondent. 


JODGMENT.—The relevant facts of this 
case are as followa:—The plaintiff Chhunnu 
Lal had a deposit of Rs. 4,000 in the 
Bank of Upper India payable on the 10th 
October 1914. On the 8rd of September 
1914 he borrowed a sum of Rs. 2,000 
at 19 per cent. per annum on the security 
of the above deposit and executed a pro- 
note for the amount. On the 8th October 
1914 the Bank suspended payment, and 
on the 12th and 13th October the plaintiff 


accepted the decision, 


wrote to the Bank to pay him the balance 
after deducting Rs. 2,000, and received a 
reply that, as the Bank had stopped busi- 
ness, no action could be taken in pursu.- 
ance of the request contained in the letters, 
It appears that on the Ist July 1915 the 
Bank started business again under a scheme 
Sanctioned on the 2nd of June by the 
High Court of Judicature for the North 
Western Provinces under section 153 of 
the Indian Companies Act, VII of 1913, 
by which debentures and preference shares 
were to be issued to all ‘fixed depositors’ 
in lieu of their deposits. 


The plaintiff’s case is that on the 10th 
October 1914, when the deposit of Rs. 
4,000 fell due, his liability on the pro- 
note came to an end, and that he became 
a creditor tothe extent of tbe balance. In 
answer to this case if is contended on 
behalf of the Bank that the plaintiff is 
a creditor in respect of the entire amount 
of Rs. 4,000, that the loan taken by him on 
the pro-note has not been discharged, and 
that he-is liable to pay the same with 
interest at the stipulated rate. To obtain 
an adjudication upon the rights inter se 
of the parties the plaintiff brought the 
present action for a declaration that his 
liability on the pro-note had come to an 
end, and for an injunction that the defend- 
ant Bank be directed to make entries in 
the books accordingly. The Court of First 
Instance decreed the claim, but the learned 
District Judge on appeal acsepted the 
contention of the Bank and dismissed the 
suit- The plaintiff has come up to this 
Court on second appeal, and Mr. Parker 
for the respondent raises the preliminary 
objection that the Court-fee on the memo- 
randum of appeal is insufficient. Now, the 
Court-fee on the memorandum is exactly 
the same as that on the plaint, and it 
appears that the Trial Judge on an objec- 
tion by the defendant framed an issue on 
the point and determined it in favour of 
the plaintiff. The defendant evidently 
stamped his own 
appeal in the lower Appellate Court accord. 
ingly, and did not impeach the correctness of 
the finding before that Court. In these 
circumstances the preliminary objection 
cannot be entertained aud must be over. 
ruled, 6 


906 INDIAN OASKS, [1917 


CHHUNNU LAL V., BANK OF UPPER INDIA, LTD., INDIA. 


‘Upon the merits there can be no manner were creditors at the time when the sans; . 


of doubt that on the 10th of Ostober 1914, 
when the deposit matured, the defendant 
Bank was not entitled to dall upon the 
plaintiff to pay the debt due on ‘the 
pro-note, considering that it had already 
in its possession Rs, 4,00C belonging 
to the plaintiff and payable to him at 
once. As observed already the debt waa 
secured on the deposit, and the plaintiff 
took the further precaution of writing to 
the Bank to appropriate part of the money, 
which had become due to him, to the debt 
due by him on the pro-note. Whether we 
apply the rule of set-off which finds ex- 
pression in the Code of Civil Procedure 
[of which the application to companies in 
liquidation has been recognised in a Division 
Bench judgment of this Court reported as 
Mehr Chand v. Amritsar Bank (1) } or treat the 
case as one of payment, it is manifest and 
indeed it is not contested by the defendant, 
that apart from the scheme sanstioned by the 
High Court in June 1915, the Bank could not 
have successfully maintained a suit. for the 
recovery of Rs. 2,000. It is further slear 
that if the plaintiff had, prior to the enforce- 
ment of the scheme in question, brought 
an action for the balance of the deposit 
after giving credit for Rs. 2,000, the 
Bank could not. have offered any resistance 
to that suit and could not have claimed 
that the debt on the pro-note had not been 
extinguished. 

. The qnestion then arises whether the 
scheme or arrangement sanctioned by the 
High Court altered the jural relations of 
the parties in such a way as to revive the 
debt due by the defendant, which debt had 
to all intents and purposes ceased to exist. 
It is to be observed that the scheme 
applies only to the creditors and shareholders 
of the Bank, and this is clear from section 
153 of the indian Companies ‘Act, which 
enacts that if a majority in number, re- 
presenting three-fourths in value of the 
creditors, agree to any compromise or arrange- 
ment, the compromise or arrangement shall, 
if sanctioned by the Court, be binding on 
all the creditors and also on the geom- 
pany. Now, it seems to us that the arrange- 
ment could affect only those persons who 


(1) 28 Ind, Cas. ie 69 P. W. R. 1915; 89 P. L. K: 
1915; 63 P, R. 1915 


tion was accorded by the Court, or at 
the time when the application under section 
153 was presented to the Court (if we 
apply the analogy of section 168 relating 
to the date of the commencement of the 
winding up by the Court), At the 
latter date the plaintiff’s debt had come 
to an end, and he . was a oreditor to 
tha egtent of only Rs. - 2,000, and: the 
arrangement must be confined in its opera». 
tion to his position ad a creditor to that 
éxtent. We cannot accept the view that 
the operation of the scheme dates back to 
the time when the Bank suspended pays 
ment. There is nothing in’ the Indian 
Companies Act or in the order of the 
High Court which would support that 
contention, and on general principles it is 
clear that the liability could not be revived 
by any arrangement which came into opera- 
tion subsequently. Whether the plaintiff 
is to be treated as a fixed depositor or a 
creditor of any other description is a 
matter which is not directly before us, and 
we are not called upon to pronounce any 
opinion thereupon. 

As to the form of the sait, ‘a. perusal of 
the correspondence between the parties 
leaves no doubt that the Bank wanted the 
plaintiff to accept the position of a creditor 
in respect of Rs. 4,050 and that of a debtor 
for Rs, 2,000 and that the plaintiff wholly. 
repudiated his liability as such. He 
maintained that he wasa creditor to the 
extent of Rs. 2,000, and if he is to that 
extent prepared to accept the terms of the 
scheme, it is manifest that no remedy is- 
open to him to have an adjudication upon 
his alleged liability as a debtor other than 
the action for declaration and injunction 
as’ brought by him. Indeed, the - learned 
Advocate for the Bank is unable to suggest 
any other form of action or any other’ relief 
to which the plaintiff was entitled and which. 
he has not claimed inthe suit. Weaccord- 
ingly agree with the Subordinate Judge that 
no valid objection can be taken to the frame 
of the suit. 


For the foregoing reasons we accept the 
appeal and reversing the decree of the lower 
Appellate Court restore that of the “Codrt 
of First [nstance with costs throughout. - we 
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PATNA HIGH COURT. 
Letters Parent Appears Nos, 53 to 58 
for 1916. 
n May 22, 1917. i 
-. | Present:—Sir Edward Chamier, Kr., Chief 
.- Justice, and. Mr. Justice Mullick. 
| KUNTI DAJ— APPELLANT 
f VETSUS - 
“ JHARU LAL DAS MAZUMDAR anp 


OTHERS—— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), Sch. ILI, Part 1, 
Art. 3, applicability of—Possession, suit for, by tenant 
—Dispossession by landlord, not as such— Limitation. 

Per Chamier, C. J.—Article 3; Sch. III; Part I, 
Bengal Tenancy Act, applies -only to a - suit by 
a raiyat or nnder-raiyat against his landlord, 
including one or more of several landlords. If 
it is shown that the plaintiff raiyat is in fact 
a tenantof the defendant who dispossessed 
him in respect of. the land claimed in the suit, the 
Article will apply. The reason or excuse given or 
supposed to have been given by the landlord for 
dispossessing his tenant appears to have no bearing 
` on the enactment. [p. 907, col. 1.] 


- Per Mullick, J—Whether- the plaintiff admits the- 


defendant to be his landlord or not or.the defendant 
admits that the plaintiff is his ratyat.or not, if in 
fact the relationship of landlord and tenant is found 
to exist then Article 8, Schedule III, Part I, Bengal 
Tenancy Act, will apply. [p. 909, col. 1.1- 

. The policy of the Legislature since 1885 is to 
` rigorously exclude all other Statutes of Limitation 
whenever it ig possible to apply the special limita. 
tion provided by the Rent Acts, [p. 909, col. 2.] 


Where a co-sharer landlord dispossessed a raiyat 
claiming the land as his :zerait and in a suit for 
recovery of possession by the tenant brought more 
than two years after the date of dispossession it was 
found asa matter of fact that the land was really 
the kast of the tenant: =, < 

Heid, that the suit was barred by. limitation under 


Article 3, Schedule III, Part I, Bengal Tenancy Act,. 


even thöngh when dispossessing the tenant the 
landlord did not purport to act as landlord of the 
holdirg.-; [p.‘908, col, 1; p.-909, col.. 1.] 
ny - 

` Kamal Dhari Thakur v. Rameshwar Singh, 19 Ina. 
Cas. 545; 17 0.” W. N. 817; Abhoy Churn Mookerjee 
ý: Shaik Titu, 20, W. N. 175; Brojo Kishore Mahapatra 
wi Baraswati Dassi, 6 ©. W. N. 333; Mahomed Khalil 
v, Hirendra Nath Bhattacharya, b O. L. J. 650, com- 
mented upon and distinguished. 


~i Letters Patent Appeals from decisions of 
Mr, Justice Atkinson, in Second Appeals Nos. 
1400 to 1425, dated the 16th May 1916, 
reversing the decisions of the District Judge, 
Bhagalpur, dated the 10th February 1912, 
modifying those of the Munsif, Bhagalpur, 
dated the 2nd May, 1911. 


Messrs. Hasan Imam, Lalit Mohan Ghosh, 
and Ganga Dhar Das, for the Appel- 
Janis, Tiy i ; KE Tg 
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Messrs. P. B. Das and Sailendra Nath Palit, 

for the Respondents. 
JUDGMENT, 

Caamrer, C. J,—These six appeals arise 
out of three suits brought by the respondents 
for possession of nine plots of land in villages 
Karharia, Bhooria, Mohiama and Salondha 
appertaining to Touzt No. 96, Pargana and 
District Bhagalpur. The respondents had 
in this zemindart a small share which passed 
at an execution sale in 1902 to one 
Srimati Jai Mangalbatti Misrain, who died 
since these suits were instituted and is 
represented before us by the appellant. 
For the sake of convenience I will treat 
the purchaser as the appellant and. refer 
to her as such. It was found by the 
Court of First Appeal that the respondents 
were prior to the sale in possession of the 
nine plots in question in ‘these appeals as 
ratyats and that they remained in possession 
of the plots till’ 1907, when they were 
dispossessed by the appellant. It appears 
that in settlement proceedings in 1906 the 
appellant claimed the nine plots as her 
kamat lands. The Settlement Authorities 
rejected her claim, but wrongly, as it has 
now been found, recorded the plots ag 
bakaskt malik. The appellant dispossessed 
the respondents of the plots in Salondha 
and Karharia in Angust and September 
1907 and of the plots in Bhooria and 
Mahiama in October and November 1907. 
The present suits were instituted on 
November ‘15th, 1909, on the re-opening of 
the.Courts after the annual vacation- of 
one month. The Court of First Appeal 
allowed the claims to the plots in Bhooria 
and Mahiama but dismissed the claims to 
the plots in Salondha and Karharia 
on the ground that they were barred by 
limitation under Article 3, Schedule III, 
to. the Bengal Tenancy Act. Both 
sides appeaied and a learned Judge of 
this Court held that both sets of claims 
were within time. Hence these six ap- 
peals by the defendant or rather by her 
representative. 

It was conceded before us that Appeals 
Nos. 55,57, and 58 must be dismissed 
on the finding of the Court of First Appeal 
that the suits were bronght within ‘two 
years of the date on which the respon- 
dents were dispossessed of the plots* in 
Bhooria and Mahiama, - i 
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The question for decision in the remain- 
ing three appeals, which relate to the 
plots in Karharia and Salondha, is 
whether the suits are governed by 
Article 3, Schedule III, to the Bengal 
Tenancy Act. That Article provides that 


the period of limitation for a suit “to 
recover possession of ‘land claimed by 
the plaintiff as a rayat or an under- 


raiyat? shall ke 
date of dispossession.” It has been held 
in a large number of cases that Article 
3 applies only toa suit by a ratyat or 
under-raiyat against his landlord, including 
one or more of several landlords. I 
accept that construction of the Article. So 
far it would appear that these suits are 
governed by this Article. But it is con- 


tended on behalf of the appellant that 
the Article applies only where the 
raiyat has been dispossessed by his 


landlord acting as suca. In fact the argu- 
ment vent to this length that the Article 
applies only when the landlord says 
either expressly or impliedly to the 
raiyat, “I am your landlord, you are my 
tenant. You must vacate the land”, and 
then turns the raiyat out wrongfully. 
If this contention is'correct, Article 3 does 
not apply to the present cases for, although on 
the findings the appellant was one ef the land- 
lordsof the respondente, she did not claim the 
plots in question as the landlord of any one 
and certainly did not admit that the respon- 
dents were or ever had been her tenants 
in respect of the plots. She claimed that 
the plots were her kamat land by reason 
of the fact that she had purchased the 
share to which according to her they were 
appurtenant or attached. I am not prepared 
to place such a narrow construction on Article 
3. It appears to me that if it ia shown 
that the plaintiff rayat is in fact a tenant 
of the defendant who dispossessed him, in 
respect of the land claimed in the suit, 
then Article 3 applies to the suit. The 
object of that Articole seems to be to pro- 
vide a short period of limitation for a suit 
by a ratyat to recover a holding from 
which he has been dispossessed by his 
landlord. The reason or excnee, good, bad, 
or indifferent. given or supposed to have 
been given by the landlord for dispcesessing 
-hi> tenant appears to have no tearing on 
the enactment and much confusion must 


OASËS, 


two years from “the 


(191? 


ensue if the applicability of the engot- 
ment is made to depend upon such con- 
siderations. 

it has been heldin several cases in the 
Calcutta High Court that where a landlord, 
buys a vyratyat's holding and as purchaser 
of the ratyatz interest dispossesses that or 
another razyat, Article 3 does not apply to 
a suit by the dispossessed razyat to recover 
his holding [see Kamal Dhari Thakur v. 
Rameshwar Singh (1) and cases there cited | 
and some of the language used in the judg- 
ments in those cases supports the contention 
of the respondents in the cases now before us. 
But the actnal decisions in those cases do not 
cover the present cases and I am not pre- 
pared to extend those decisions to the present 
cases, 

In my opinion Article 3 
cares now before us. I would allow 
Letters Patent Appeals Nos. 83, 54 and 
56 and dismiss with costs of both hearings 
in this Court Second Appeals Nos. 1400, 
2671 and 2672 of 1912. Letters Patent 
appeals Nos. 55,57 and 58 should be dis- 
missed with costs. 


applies to the 


. Mutuicx, J.—I entirely concur with the 
judgment that has just been delivered. 
The period of one year allowed under 
section 20 of Act X of 1859 was extended 
by Act VII] (B.C.) of 1869 to two years 
and up to 1885 the law was understood 
to be that for actions in the nature of 
possessory suits between parties who are 
admitted to be landlord. and tenant the 
period of limitation was two years, but 
that when the title of one party or the 
other was denied then the period was 12 
years under the general law. Act VIII 
of 1885, however, effected a change and 
upon the analogy of the Central Provinces. 
Rent Code enacted that an occupancy 
raiyat claiming to recover possession against 
his landlord must bring his snit within 
two years of the dispossession., It was held 
that this’ applied mot only to possessory 
suits but also’ to suits where the title of 
the parties was challenged [see Saraswati 
Dasi vy. Horitarun Chuckerbutii (2) and 
Ramdhan Bhadra v, Ramkumar Dey (3)]. The 
law was further amended in 1907 by 


Ind. Cas. 545; 17 ©. W. N, 817. 
O. 741; 8 Ind. Dec. (N. s ) 490. 
C. 926; 8 Ind. Deo. (N. 3.) 1162. 
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bringing within ‘the rule rasyafs of all 
destriptions and under-razya’s, so that the 
law as I now understand it to be is that 
whether the plaintiff admits the defendant to 
be his Jandlord or not or the defendant 
admits that the plaintiff is his ratyat or 
not, if in fact the relationship of landlord and 
tenant is found to exist, then Schedule IIT 
of the Bengal Tenancy Act will apply. 
With regard to that class of cases which 
have sought to exclude fromthe operation 
of Sshedule III ouster by a landlord acting 
under the authority of a Civil Court decree 
and in the capacity of an auction-purchaser, 
the principle on which they may be dis- 
tinguished is that the facts in each of 
those cases show that the tenancy was at 
an end and that there was no relationship 
of landlord and tenant at the time of the 
ouster, 

In my opinion all the cases on which the 
learned Counsel for the respondents has 


- relied are susceptible of this distinction for 


instance in Abhoy Churn Mookerjee v. Shaik Titu 
(4) the defendants were co-sharer landlords 
who had in execution of a rent decree purchas- 
ed the jotes of the plaintiffs; in Brojo Kishore 
Mahapatra y. Saraswati Dassi (5) the landlords 
had purchased the interest of the tenant 
plaintiff iu execution either of a rent or a 
‘simple money decree, in Mahomed Khalil v, 
Hirendra Nath Bhattacharyz (6) the landlord 
was a purchaser in execution of a rent 
decree against the recorded tenant;-and 
finally in Kamal Dhari Thakur v. Rameshwar 
Singh (1) the landlord defendant No.1 had 
purchased in execution of a decree for’ rent 
and settled the holding with respondent No. 2, 

In these cases the Court was possibly of 
opinion that the tenansy being at an end by 
the operation of a decree and delivery of 
possession, the plaintiffs would not have been 
suing as razyats. 

But in the cases before us the facts show 
that notwithstanding the denial of the 
landlords the tenancy did exist at the time 
of the ouster and, therefore, Schedule III 
of the Bengal Tenancy Act clearly applies. It 
is immaterial in my opinion that the land- 
lords put their case too high at the outset 
in claiming that the lands were zerazts and 


(4) 2 C. W. N. 175. 
(5) 6 G. W. N. 388, 
(6) 5 C. L. J. 650. 
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that no rights of tenancy could exist 


therein. 

To hold otherwise would in my opinion 
be readin g into Article 3 words that are not 
contained in the Statute. 

On general grounds also I would hold 
that the policy of the Legislature since 1985 
is to rigorously exclude all other Statutes 
of Limitation whenever it is possible to 
apply the special limitation provided by the 
Rent Acts. So it has been held that in 
districts where Act X of 1859 still applies, 
a raiyat who has been illegally ejected by 
his landlord must sue to recover possession 
within ) year under sections 25 and 30 of 
the Act and is precluded from proceeding 
under section 9 of the Specific Relief Act in, 
Civil Court, Jumla Singh v, E. G. 
Kingsley (7). 

Appeals Nos. 53, 54, 56 decreed; 


Appeals Nos. 55, 97, = dismissed, 
(7) 21 Ind. Cas, 224; 17 C. W. N. 1 


MADRAS HIGH COURT. 
FULL BENCH. 
seconp Civit Apreat No. 210 or 1911, 
February 17, 1916. 

Present: -Sir John Wallis, Kr., Chief Justice, 
Justice Sir William Ayling, KT., and Mr. 
Justice Kumaraswati Sastri. 
SESHACHALA CHETTY AND OTHERS— 
Praintis¥s Nos. L AND 3 to G— APPELLANTS 
versus 
PARA CHINNASAMI AND OTHERS—- 
Devenpanrs Nos. 1 to 3, 5, 7, 8,9, 11, 12, 


14. AND 15—Responpents. 

Mirasi rights, nature of—Gramanattam, rights in— 
Poramboke lands, rights of mirasidars in—Grant of 
house-site by Government in mirasi village—Ejectment 
of tenants in occupation of houwse-site, suit for, by 
mirasidar. 

Per Wallis, C. J.—In the absence of E A of 
user there is no general presumption of the mirasi- 
dars’ ownership of the nattam, but where user is 
shown the presumption of ownership readily arises. 
[p. 940, col. 2.1 

The preferential right of the métrasidars to 
cultivable waste is not of itself a sufficient foundation 
for the general proposition that they are entitled 
to eject inhabitants of the village from portions of 
the unoccupied nattam granted to them by Govern- 
ment, though they may be entitlod, as incidental to 
such right of preferential cultivation, to the alot- 
ment of sites on the unoccupied nattam, when 
necessary.. [p. 940, col, 2,] é 


“decisions. 
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Before the advent of British rule ‘and especially 
under the [Muhammadan Government, unoccupied 


.nattam was not generally recognised by Government 


as the private property of the mirasidars, nor has 
the latter's ownership been established subsequently 
either by Government recognition or by judicial 
[p. 940, cols. 1 & 2.] 

Per Ayling, J. —Where in a mir asi village a person 
has been granted a portion of the natiam poramboke 
for use as ‘house-site by a duly authorised Govern- 
ment officer, the mtrasidar cannot by virtue of 
any right, privilege or title inherent in him as mirast. 
dar disregard the grant of the house-site by such 
officer, and evict the grantee from possession. [p. 


954, col, 1.] 


This rule does not apply to cases in which a 
mirasidar has, prior to the grant by Government, 
already acquired a title to the particular site either 


_ by previous grant or | ania and snes on such 
J 


title. 


$ 


[p. 954, col. 
The mir asidars of a particùlar village are not 
precluded from showing, if they can, that in that 
village they have acquired by prescription a title in 
the natlam generally as against Government, which 
would include the right claimed. But the mere fact 
that they are the mirasidars of the village neither 
carries with.it such aight, nor does it even raise a 
DA dae of the existence of such a right. [p. 954, 
col. 1, 

The incidents attaching to mirasi tenure may have 
a common origin in the status of the mirasidar, but 
none of them necessarily Involves another, and they 
vary with the description of land to which they relate. 
Each requires to be separately established, and 
recognition by the State, whether express or implied, 
is an indispensable condition for the enforcement 
of each. [p. 942 col. 1.) 

. Per Kumaraswami Sastri, J.—In a mirasi village the 
rights of Government. Oyer waste (including natiam 


‘and chert) are subject to the rights of the mirasidars, 


[p. 976, col. 1.) 
The nature and ‘extent’ of EN rights are. not 


-uniform throughout the Presidency but vary, and the 


onus is on the mtrasidars to prove that any specified 
incidents attach to mirasi rights in any particular 
district, there being no presumption that gramanattam 
is the exclusive property of the mirasidars. [p. 975, 
cols. 1 & 2.] 

The rights of mtrasidars over waste are not extin- 
guished by the mere fact that the 
grants pattas to strangers. [p. 976, col. 2.] 

Per Sankaran Nair, J. (in Order of Reference), =A 
mirasidar, 80 far as the Government is concerned, is 
the proprietorof the waste lands in the village. But 
he has not the right to convert immemorial waste, 


“ie, anadi karambu into cultivable land, without the 


consent of Government or.of the non-mirasidars of 
the village. Whatever may be the rights of the 
mirasidars, the Government is not entitled to deal 
with immemorial waste or introduce other pattadars, 
[p. 925, col, 2.] 


Second appeal against the decree of the 


. District Court, Chingleput, im Appeal Suit 


' No. 245 of 1908, preferred against the 
` decree of the District Munsif, Poonamallee, in 
“Original Suit No. 9 of 1905. 

This second appeal coming on for hearing 
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. made the 15th defendant. 


Government 


[1917 


onthe 4th December 1912 and the 27th 

and 28th August 1913, and having stood 

over for consideration till the 9th October 

1913, the Court (Sankaran Nair and Sadasiva 

A iyor, JJ.) made the following 

ORDER OF REFERENCE TOA FULL » 
BENCH. 

SANKARAN NAIR, J.—The question that 
arises for’ decision in second appeal has 
reference to the respective rights of the 
Government and the mtrasidurs in the waste 
lands, including house Sites, in a mtrast 
village. < 

In the'old qillage Nn and in the 
discussion on the question these lands are 
“referred to under certain designations:— 


Poramboke.—-Includes the natéam chert, te., 
the residential quarters of the village, 
rivers, tanks, water courses, waters, roads, 
baraig places, 

Tarisu.— Waste, 
karambu—oultivable waste; 
immemorial waste, 

The soit was brought by the plaintiffs 


is of two kinds; seykal 
anadi karambu 


who claim as mirasidars owning two shares 


out of threein a village in the Chingleput 
District. They say that the land in dispute, 
which is a homestead, is their ancestral 
property held under them by the 13th dé- 
fendant. They allege trespass on their laid 
‘and; seek to recover possession of it Oh 
the allegations made by the’ defendants, 
persons in’ possession, that they held onder 
Government, the Secretary of State was 
In the written 
statement the Government admitted that 
the land forms part of the gramanattam, but 
contended that neither the plaintiffs nor their 
predecessors, who are the mirasidars*of the 
village, have any proprietary right to the 
gramanattam and other poramboke lands in 
Government villages, and that they vest in 
the Government. On this the issue was 
framed, “whether the mirasidars of the plaint 
village have proprietary’ right in village sites 
-and other yporamboke lands?” Both’ the 
lower Courts have dismissed the plaintiffs’ 
suit. This isan appeal from that decision. 
The lower Courts were of opinion’ that the 
olaims of the mirasidurs to waste lands have 
been finally negatived and the Government’s 
title established by the judgmentsin Sivantha 
Naicken v. Nattu Ranga Ohart (1) and 


(1) 26 M. 871. 
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Secretary of State v. Manjeshwar Krish- 
* enayya (2), and they accordingly considered 
only the question whether the plaintiffs 
have established a title by preseription 
against Government. They found the follow- 
ing facts proved. The plaintiffs purchased 
their mzrast property under Exhibit J, dated 
the 28th May 1891, from a previous mirasi- 
dar. The title deed conveyed to them the 
entire property in the land conveyed. It 
conveyed in terms the village site, cheri site, 
as well as wells, tank, pond, river channel, 
waste lands and all other rights and pri- 
vileges pertaining thereto. Their prede- 
cessor purchased the property under Exhibit 
H (1887), which also conveyed all the waste 
lands, ete, Exhibit H makes reference to a 
deed of partition of 1853 and a prior docu- 
meut of July 1822 as title-deeds. The deed 
of partition was produced in Court, but as 
it was not produced at the proper time the 
Judges rejected it. The lower Courts 
attached no weight to Exhibits H and J, 
as the Government was not a party to them. 
It is also proved that in 1894 the land 
was actually cultivated under the plaintiffs. 
The lower Courts did not attach any weight 
to this circumstance, as at that time there 
was ari application before the Collector by 
‘a Christian missionary for lands in the 
mitrast village and this cultivation was treat: 
ed simply as an attempt to create evidence 
‘of enjoyment. But this fact does vot 
deprive it of tts value and shows that the 
plaintiffs did exercise an act of possession 
af that time when their title was disputed. 
Again, 1n‘1902 the plaintiffs let a tenant 
(plaintiffs witness No. 3) into possession, 
This was after the grant to the defendants 
by the Government. <A thatched hut was 
put up for supplying liqaor to the Pariahs 
residing there Exhibits E and G no doubt 
cannot be treated as evidence of title in 
these circumstances, but these seem to be 
certainly evidence of possession. It is also 
found that the plaintiffs cut branches of trees. 
This also is explained on the ground that it 
does not amount to an act of ownership 
but that it is a common privilege of 
mtrasidars. There is no sounter-evidence 
of possession or of title. Now, it seems clear 
on these facts that; though they might not 
be sufficient to support a title by prescription 


| (2) 28 M. 257 at p. 267; 15 M. L. J. 147, 
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only, if the mzrasidars are the owners of the 
lands including the waste in their village, 
they have proved such possession as the 
nature of the land admits of, and prima facie, 
therefore, they would be entitled to recover. 

But it is argued that the mirasidars of a 
village have no right in waste lands or in 
the homestead, nattams or cherzes included in 
the limits of the village. They might have 
certain privileges, but such privileges are 
put an end to when the Government inter- 
feres with the possession of such land. This 
is the plea that is upheld by the lower Courts 
and that is the question which arises for 
consideration in second appeal. The right 
that is claimed is on behalf of the village 
community, that is, of the muraszdars, as a 
body, each mirasidar having a share in the 
village. In determining this question, it is 
first necessary to bear in mind that a village 
was not a mere administrative unit. 


We have now got ample informations about 
the village community in Mr. Huddlestone’s 
Mirasi Papers (an abstract of it is given by 
Mr. Baden Powell in his Indian Village Com. 
munity, pages 361 to 379), in the correspond- 
ence relating to the revision of village 
establishments, both official publications, and 
in the volumes of Sonth Indian Inscriptions 
with reports, als6 being published by Gov- 
ernment, | 


The following facts appear so far as the 
Tamil land is concerned. The country was 
divided into villages. A village, geographi- 
cally cousidered, was a tract of country 
comprising some hundreds or thousands of 
acres of arable and waste lands; politically 
viewed, it resembled a sorporation or town- 
ship. It had its nattam plots of land set 
apart for house sites for caste Hindus, cheries 
for the labouring classes, nnd also portions 
set apart for other castes. It had its own 
officers or servants to collect the revenue 
payable to Government, to repress crime, to 
guard the crops, to preserve the boundaries; 
and the superintendent of the tanks and water 
courses to distribute the water therefrom for 
the purposes of agriculture. “Under this 
simple form of Municipal Government the 
inhabitants of the country have lived from 
time immemorial. The boundaries of the 
villages: have been seldom altered and, 
though the villages themselves have been 
sometimes injured, and even desolat&d by 
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war, famine and disease, the same name, the 
same limits, the same interests, the same 
families have continued for ages. The in- 
habitants give themselves no trouble about 
the breaking up and division of kingdoms, 
whole villages remain entire, they care not 
to what power it is transferred or to what 
sovereign it devolves; its internal economy 
remains unchanged.” This description, 
taken from the fifth Report of the Committee 
of the House of Commons, has become classic 
and is a true description of a typical village 
in southern India when the Hast India Com- 
pany acquired it. 

The ancient deeds of transfer of which we 
have copies fully bear out, like Exhibits H 
and J, the title of the members of the village 
community or mirasidars to the lands in the 
village. Many documents are published in 
the papers on the mirasi right with notes 
by Mr. Bayley and Mr. Huddlestone. In 
one deed, copy of which is printed at page 
263, " the uncultivated land within the limits 
of our village ” is granted by the mirasidars 
for being brought.under cultivation. Manat, 
which means house site or nattam, kollat, 
which means ‘homestead, and which is a 
amall enclosure near the house, parachert or 
the suburbs set apart for Pariahs, pizhakkadat 
(the backyard immediately adjoining the 
house), mavadat maravada?, meaning all kinds 
of game and Wood land, all these are express- 
ly granted. The notes by the experienced 
Revenue Officer who edited those papers and 
explained these terms are very instructive— 
see pages 262 to 342. Some of these were 
executed shortly before the East India Com- 
pany acquired the government of the country 
but others were later. The deeds in the book 
on mirast papers are confined to Madras and 
its suburbs. But the inscriptions which are 
now being published show that elsewhere in 
the Presidency it was the same. The vo- 
lumes of South Indian Inscriptions supply 
ample information on the point. I will only 
refer toove or two by way of illustration. 
Tn the inseription which is printed at page 
115 of Volume 2, part 11, of the South Indian 
Inscriptions, we find among the properties 
sold the village site (gramanattam), the place 
used for the pasture of the cows (goprachara- 
bhumi), vellannaitam, the land which includes 
the land of the cultivator, ponds, channels 
- hills, jungles and mounts; and the extent, 
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according to the survey of these items, is 
given. It gives the trees over-ground and 
the wells under. ground with rights of aliena» 
tion. In another grant we have cornatham 
(village site), kulam (pond), vaikkal (channel 
passing through the villages), the paracheri, 
kammalacheri and burning ground (chudu- 
kadu). 1 have selected these two inscriptions 
at random out of a mass of inscriptions which 
are printed in these volumes, which go to tell 
the same story, 2.¢., in ancient days the grant 
conveyed the entire property in the village 
of every kind and form. These title-deeds, 
published in the Mirasi papers, and the deeds 
that come frequently before the Courts, refer 
to the eight incidents of ownership which are 
‘conveyed by them. They are explained in 
the Mirasi papers at page 205. Pashane, one 
of these eight incidents conveyed, means 
mountains, rocks and their contents, te., 
mines and minerals and bas always been 
understood to show that even waste lands 
were conveyed. See Sheristadar Sankarayya 
on this point at page 221. Some of these 
grants were made by the Rajahs themselves, 
Whenever the King wanted to bestow waste 
lands or any extent of land witbin the limits 
of a village, he purchased them from the 
mirasidars; otherwise, the donee obtained only 
the Government share. Sheristadar Sanka. 
rayya states that this has been the practice 
‘in. the Shozha country in the ‘Villages of 
Needamangalam, Callanei and many others. 
See Mirasi Papers, page 220. The Inam 
Commissioner, whose proceedings form an 
enclosure to G. O. No. 2346 Revenue, 
dated the 23rd December 1861, stated 
that in Tanjore “when the Rajahs of 
the country granted waste lands in inam, they 
generally purchased or: obtained in gift the 
mtrast right of the lands from the mirasidars 
and conferred it on the ¢namdars. Another 
arrangement sometimes made with the same 
object was to confer a portion of the tnam 
on the mirasidars of the village in compensa- 
tion for their rights over the waste land 
which was given in rnam. This: was done 
either by granta or subsequently by the 
grantees:” This reportis of special import- 
ance asit was made with a view to obtain 
the order of the Government as to how such 
lands are to be dealt with. This seems de- 
cisive. So far the dosumentary evidence. 

But after a century of British Government, 
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these ancient deeds can only be relied upon 
to explain and support the rights of the 
village communities, where they have suc- 
ceeded in preserving their rights. When the 
Hast India Company took possession of the 
* gountry, the village communities were in a 
state of disintegration. Some villages were 
held as joint property, the entire produce 
being divided among the mzrasidarsin certain 
defined shares. In some other villages, all 
the lands under cultivation were divided, but 
the waste lands, eto., were held a3 common 
property. In certain other villages, the lands 
under cultivation and some arable waste were 
divided and the rest of the lands were held 
in common, The ryotwart settlement, which 
-was introduced by the East India Company, was 
practically destructive of this communal 
holding of property. The Government as far 
as possible entered into direct relations with 
the individual proprietors. §Patias were 
_issued to each ryot and the land which the 
pattadir was to cultivate in the ensuing year 
was entered therein, and if he was unwilling 
to cultivate any land, he had to surrender it 
to the Government. Again, the policy of the 
Government was to enter into direct relations 
with the actual cultivator, The rights of the 
mirasidar, therefore, as a middleman were 
recognised as little as possible. The village 
autonomy wasthus destroyed. Theold bound- 
aries were lost; many villages were often 
clubbed into one. The old hereditary village 
officials became, or gave place to new, Govern- 
ment servants. The oppressive character 
of the revenue assessments in the early 
years of ‘the last century, the comparative 
frequency of famines and seasons of scarcity 
led to the abandonment of villages. Con- 
sequently, if is now difficult to say whether 
there is any presumption of mirası rights 
in any district or to what extent the 
village community have succeeded in pre- 
serving their rights. They survived, gene- 
rally speaking, in those districts, Chingleput 
and Tanjore in particular, in which the 
Collectors respected ancient native rights, 
though from other districts also cases often 
come before the Courts in which the village 
community have . successfully asserted their 
claims. The presumption will also vary 
with the kind of waste in dispute. I shall 
briefly refer to the recognised authorities. 
Mr. Ellis, who was a Collector whose 
opinion is referred to always with respect 
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on this point, recognised the full ownership 
of the mirasidars inthe lands of the village. 
According to him, when they cultivated 
the lands themselves, they paid the Gov- 
ernment revenue. When any non-mtrasidar 
cultivated, he paid Tunduvaram to the 
mirastdar. From him all the mérasidars 
received also certain fees. He was of 
opinion that the mirasi right also extended 
to waste. He distinguished between cultur- 
able waste land, that might be brought 
under cultivation, and immemorial waste, 
see page 184. He said that the mzrasidars 


“had as much right in the culturable waste 


as they had in the lands under cultivation 
paying revenue to Government. They might 
sultivate it or cut wood, but in the 
case of immemorial waste, though they 
had the right of cutting wood, grazing 
their cattle and quarrying, they had no 
right of cultivation and could not break up 
the pasturage or cut down productive trees 
without the consent of the Government. 
He also pointed out that mtras¢ right was 
saleable (when he wrote) and that such sales 
were of shares in the villages, Mirasi 
Papers, pages 205, 207. This was also 
the opinion of Sankarayya, who was for 
many years shertstadar in the Huzur Kut- 
chery at Madras. Mr, Ellis was also of 
opinion that, if the mirastdars declined to 
take up oculturable waste for cultivation or 
failed to make any arrangements for it, 
it was open to the Qzrcar to give if to 
strangers for cultivation, though the mirasi 
right would not be thereby extinguished. 
The mrasidar would he entitled after any 
lapse of time to claim those lands him- 
self. The other District Officers who were 
consulted agreed generally with these opi- 
nions, though there were differences between 
them in detail. The opinion of Mr. Ellis was 
first accepted by the Government of Madras 
and the Board of Revenue and was printed 
and circulated for the use of the service 
at large, see Mirasi Papers, page 344; 
but Sir Thomas Munro, who became the 
Governor of Madras afterwards, disagreed 
with it, and he recorded his opinion in 
his minute of the 3lst December 1824, 
and in all the subsequent discussions the 
question has generally assumed the form, 
which of them is more reliable. Sir 
Thomas Munro wrote that the view taken 
by Mr. Ellis and others, that the m¢rasi- 
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dar of wet land was bound to pay rent 
only for what he cultivated, is wrong, and 
that, if he left any land unsultivated and 
the Government gave the land to another 
person for cultivation, the mirasidar had no 
right to exact from him the landlord’s share or 
rent, though the mzrasidar might have:still the 
privilege for a Jong,. though ‘not clearly 
defined, term of years of recovering his 
land from the Government tenant on con- 
senting to pay the rent. As regards the 
waste lands, he stated: 

The waste in miras villages in Arcot 
is supposed by Mr. Ellis to belong to the 
mtrasidar jointly; and he supports his 
opinion by documents showing that, when 
a mirasidar sells his oultivated lands, he 
transfers by the same deed tothe purchaser 
his right in the produce of the waste, 
the quarries, mines, fisheries, etc., within the 
limits.of the village. But this appearsto be a 
mere technical form, which can give no actual 
proprietary right in the waste. It is used in 
villages where there is no waste, as well as 
where there is, and may be used where there 
is no miras. It confers a right, but not the 
right of ownership, to the pasture of the 
waste lands, and the fishery of the tanks 
and nullahs, in common with the other mirasi- 
dars of the village. -Tbe same right exists 
everywhere. In those parts of the Deccan 
where miras is unknown, the ryots of every 
village reservethe fishery and pasture to 
themselves, and drive away the cattle of 
strangers, and derive just as much benefit 
from the waste as those of miras villages, 
Such aright seems to be a- natural one 
everywhere, and it is accordingly assumed by 
the ryots ofevery village without its being 
supposed that any formal grant is neces- 
sary for the purpose.” He added afterwards: 
‘It has been supposed that in miras 
villages in Arcot, in the original compact 
between the Circar and the first settlers, the 
exclusive use of the waste was secured to 
those settlers: but it bas already been shown 
that in all villages, whether miras, or not, the 
inhabitants reserve to themselves the exclusive 
use of the waste. But this right is good only 
against strangers, not against the Cércar, 
which possesses, I think, by the usage of the 
country, the absolute right of disposing of 
the waste as it pleases, in villages which are 
mzprgs as well as in those which are not,” 

Sir Thomas Munro is, no doubt, right 
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in saying that the mere fact that the 
deeds of conveyance referred to the waste, 
quarries, mines and fisheries would not 
convey any title if the vendor was not 
entitled to them, but, where it is accompanied 
by the exercise of rights of ownership,’ 
then they form ‘strong evidence of title. 
It is stated in the same extract that 
the ryote of every village reserved the rights 
of pasture and fishery to themselves; the 
right of exclusive enjoyment is, of course, 
one of the main incidents of ownership. 
Again Mr. Ellis states that the mirasidar 
used to exercise the right of quarrying. 
This is almost a conclusive test of ownership. 
Other acts of ownership will be referred to 
later. Sir Thomas Munro states, no doubt, 
that certain rights referred to by him were 
exercised and these deeds of conveyance 
executed in this form, not only by the 
mtrasidars but also by those village com- 
munities where no mirast right prevailed. 
That only shows that, .after the village 
communities in non. marasi villages lost certain 
rights, they still retained others with that 
form of conveyance; but, in so far as any 
rights have been asserted and exercised, 
these deeds support the view that they were 
based upon ancient usage. Sir Thomas 
Munro also says: “The Otrcar from ancient 
times has everywhere, even in Arcotas well 
as in other Provinces, granted waste in 
inam free of every rent or claim, public or 
private, and appears in all such grants to 
have sonsidered the waste as being exolu- 
sively its own property.” It is undoubtedly 
the fact that there are many ancient grants 
by rulers conveying waste in inam, etc., and 
they show prima facie that the waste was 
Government property at the time of the 
grant. A large number will be found in the 
South Indian Inscriptions and afew in the 
Mirast Papers. But Sir Thomas Munro 
seems to have been unaware of the fact that, 
when in ancient times the Crear granted 
waste in ¿nam free of every rent or claim 
generally, it was after purchasing the pro- 
perty from the mirasidar. We cannot ignore 
the statements on this point of Sankarayya 
or the Imam Commissioner, to which I have 
referred. This suggests an inference, as I 
have pointed out, exactly contrary to that 
drawn by Munro. 
Government granted the waste lands to vil- 
lage communities, shows not only the title 


Further the fact that > 
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of the latter to the waste lands but raises 
“a? presumption of a lost grant in every oase 
of village community in possession of waste. 
So, if I had to form an opinion as between 
Sir Thomas Munro and Mr. Ellis at this 
distance of time, I should hesitate very much 
to accept his (Sir Thomas Munro’s) view 
in opposition to that of Mr. Ellis and the 
other District Officers. But itappears to me 
that the question is céncluded by authority, 
and that Sir Thomas Munro’s view has been 
considered and authoritatively rejected by 
the Civil Courts and also by the Government. 
His opinion was recorded in 1824, The ques- 
tion soon came up for consideration before the 
Civil Court. As between the Government 
and the mirasidars, the nature of the mirasi 
right was considered in Cause No. 90 of 1886 
in the Zillah Court of Chingleput and in 
appeal from that decision. The plaintiffs 
therein claimed to be the mirasidars of the 
village, and their case was that there were 
164 and odd cawnztes of uncultivated land in 
the village, out of which the Collector, the 
lst defendant, granted under a cowle to the 
plaintiffs 40 cawnies, and by another cowle 
to others, who did not belong to the village, 
SO cawnies. The plaintiffs, being unwilling 
that persons who had no mirast in the 
village should have possession of any part of 
the waste land, offered to take the whole of 
the 164 and odd cawnies and give security 
for the revenue. The Collector, however, 
refused to doso and gave a portion of the 
land to the seventh and other defendants. 
The plaintiffs denied the right of the Collecter 
to give away such land, The Collestor 
contended that the land was waste, and that 
he had the power of granting cowle to any 
person who was willing to undertake to bring 
it under cultivation. On this question, this 
is the finding of the Judge:— 


“From the evidence in this case, it is quite 
evident that the plaintiffs alone are the 
mirasidars, and that the 7th defendant and 
others have no miras right whatever in the 
village. That the mzrastdars alone have a 
right to sell and mortgage varapat land, and 
thatto every mirasi share there is a certain por- 
tion of waste land attached, but the particular 
parts of the waste land which belong to each 
individual mirası share is not actually known 
besause those waste lands are seldom if ever 
divided, are fasts which have been established 
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by the evidence of witnesses in numberless 
cases before this Court; and as 9 one ever 
attempted to dispute the inherent right of 
mirasidars to the waste land, it is evident 
that, without the consent of the proprietors 
of the soil, the Collector has no authority to 
deliver any part of these lands to other 
persons.” Papers on Mirasi Right, page 461. 

There was anappeal from that decree to 
the Provincial Court, and the Collector 
relied, amongst other grounds, on the opinion 
of Sir Thomas Munro, already referred to, 
that “the right of the mirasidars to the waste 
was good only so far as to preclude strangers 
from grazing and exercising other rights -of 
common in the village, but that the Ozrcar 
possessed by the usage, of the country, the 
absolute right of disposing of the waste as it 
pleases in villages which are mirast, as well 
as in those which are not.” See page 465, 
Mirasi Papers. The Appellate Court upheld 
the right of the mzrasidars to the village 
waste. The following is the material portion 
of the judgment. See pages 466-467: — 


“The first point which calls for notice in 
the argument of the appellant, is the objes- 
tion taken to that part of the Zillah Judge's 
desree which asserts that ‘the right of the 
mirasidars to the immemorial waste lands has 
never been disputed;’ this averment of the 
Zillah Judge appears in entire accordance 
with the law of mzras¢ as laid down by Mr, 
Ellis, while the contrary position of the appel- 
lant that in fact ‘the immemorial waste is 
the absolute property of tha Czrcar’, is not 
only incompatible with his views, but also 
incompatible with the possession on the part 
of the mtrasidar of any property iu the soil 
whatever. Mr. Ellis says: ‘Mirasi right, 
wherever it exists, certainly extends to waste 
lands. ‘In the anadi karambu or immemorial 
waste though the mrasidars possess the 
exclusive right of cutting firewood, working 
quarries eto., they have no right of cultiva- 
tion, much less can they claim to break 
up common used for pasturage, or to 
cut down productive trees, eto? ‘Miras 
right is conned to the useof theseas they 
exist; no alteration can be made with respect 
to them by the mirasidar. I mean that 
they have no inherent right to do so. 
With the consent.of the Crrcar, any beneficial 
change in the appropriation of lands may 
take place, anda correspondent alteration 
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may be made in the Tarapadi accounta; 
thus, if part of the anadi karambu lanas 
be reclaimed, or a road in the poramboks 
be stopped up and cultivated, the extent 
must be transferred from this head to that 
of vzrapat’? (varapat lands under wet oultiva- 
tion paying revenue). The restriction con- 
tained in the foregoing has no reference 
whatever to a limitation of right (as pro- 
perty), but to the power of its conversion 
except for beneficial purposes, the Govern- 
ment having a voice in the case of such 
conversion, being equally interested as the 
-mirasidars in its effects. If a mrastdar be 
so reduced in circumstances as not to be 
able to bring under cultivation his share 
of the varapat, or if he should have abandon- 
ed agriculture for other pursuits, if 1s 
incumbent on him to provide for its culture 
by granting to payakaries such terms as 
will induce them to bestow on it the advant- 
ages of their stock and labours. If he do 
not do so the State has then aright to 
employ payakaries either for the current 
year, or for a fixed, not an _ indefinite, 
number of years, and perhaps to resume his 
mirast swatantrams in proportion to the 
extent of land he has neglected to cultivate. 
The mirasi tenure seems almost indefeasible, 
every possible allowanse and expedient 
having been in practice to.prevent its aliena- 
tion from the original possessor. B. 
Sankarayya, whose views of mirasi are 
recorded with those of Mr, Ellis, says, ‘As 
waste lands are included in the gramanatiam, 
all “such lands have been considered to 
appertain exclusively to the mirasidars.’ 
The same authority, speaking of the right 
of the Circar to provide for the revenue 
where the mirasidar makes default, says, 


‘If, therefore, the mérasidars fail to cultivate, 


and loss thenes accrues to the State, the 
Circar enjoys and exercises the right to cause 
the lands to be cultivated and to issue 
coules forthe purpose’. ‘Although many 
authorities concur on this point, I have not 
‘met with one which vests in the Czrcar power 
over mirast lands further than is necessary 
for the temporary protection of the revenue, 
in default of its being provided through 
the means of the mrasidar; nor have I 
found any authority which distinguishes the 
right over waste (as property) and culti- 
vable, land, except in the purpose of their 
respective application. Every village basa 
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certain portion of waste land attached to it, , 
which neither the mirasidar nor the Gov- 
ernment can break up unless for mutual 
benefit. Mzrasz is founded on immemorial 
usage, from which neither the Government 
nor the ryot has power to depart in any 
respect unless for a beneficial change:’ pages 
466, 467, Papers on Mirasi Right” and the 
conclusions are stated in the following 
terma: “The document granted by the 
Collector and which is denominated a cewle, 
is an entire annihilation of the right of 
the plaintiffs, Jt, conveys the lands in per- 
petuity to payakaries without respect to the 
mirasidar’s claim; it assumes the right of 
soil to be in the Government, instead of 
the murasidar; and it does not even recognise 
mtirast as a distinction, much less tés claims 
The circumstances which would have justified 
even temporary alienation of the land by 


the Collector to the payakaries, are all 
wanting in the case The act was not 
necessary as a protection of the revenue, 


as the plaintiffs offered security for its full 
payment whether they cultivated the land 
or not. Their offer (Document No. 50) is 
dated 20th May 1835, the cowle to the 7th and 
9th defendants is dated 15th June of the same 
year. If the waste in question were con- 
vertible into cultivable land, it is quite 
clear from the. authorities quoted that, on 
its conversion from the anadi karumbu to 
varapat, it ought to have been entered as 
such, in the Terapadi accounts of the village, 
and then divided among the mtrasidars 
according to the manner in which the rest ` 
of the village was shared among them.” 

I have referred to this judgment at 
some length, not only besanse it deals fully 
with the question, but -discards the opinion 
of Sir Thomas Munro when it was specially 
relied upon—see the memorandum of appeal— 
and adopts the views of Mr. Ellis. (Papers 
on Mirasi Right, page 462). The Court of 
Directors accepted this ruling. While the 
question was pending before the Provincial 
Court, they stated the rule to be that, 
whenever the waste lands of a mirasi 
village were proposed to be given to any 
other than the mirastdars the proposal 
should, inthe first instance, be communicated 
to them, to whom, in the event of their 
being willing to cultivate or to give 
security for the revenue assessable on the 
lands, the preference should be given. 


. that the mirasidars have no right to 
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They added, “We consider that the Govern- 
“ment has a clear right to the -revenue to 
be derived from the conversion of waste 
lands into arable.” It will be noticed here 
that the only claim asserted on behalf of 
the Government was to the revenue of the 
lands, and that, if security was given for 
the payment of the revenue, then no right 
of interference was claimed. 

The Court of Directors claimed only that 
right in dealing with waste lands in revenue 
interests which was claimed by Munro in 
wet lands. It would have been otherwise, 
of course, if the Government had claimed 
the proprietorship of the waste lands. 
After the decision was given, they re-iterated 
this opinion in 1844, and they added, 
“The question still remains undecided, 
whether Government possesses the right, 
in the event of the mrastdar refusing to 
cultivate or to give security for the revenue, 
to alienate waste lands in mltrasz villages to 
paracoody sultivators.” It will be noticed 
that the decision of the Provincial Court 
above referred to only justified a temporary 
alienation of lands by the Collector as 
protection of the revenue as in cases of 
land nnder cultivation, and it did not 
recognize any right when the plaintiffs 
offered security for its payment, whether 
they ‘cultivated the land or not’, 


In the next case that may be referred 
to, Appeal Suit No. 100 of 1849 im the 
Civil Court of Chingleput, it was decided 
levy 
swatantrams or fees from payakaries who 
do not hold from them, but who have at their 
own expense brought immemorial waste 
into cultivation under cowle granted by the 
Oircar. It is stated by the Judge who 
decided that case, thatthis point had been 
frequently decided in the negative, to which 
observation, there is a note appended by 
the Member of the Board of Revenue who 
published that judgment that “it would 
have been better had the Civil Judge 
quoted the cases; but, whether the Judge 
was right or not, he does not decide the 
question under consideration, because it may 
be that the owner of the land has no 
right to receive swatantrams from trespassers. 
He may eject them cr get mesne profits, 
but the fees he may not be entitled to 
get. Papers ou Mirasi Right, page 4&4, 
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Whenever the question 
before the Courts, the ownership of tha 
mirasidar has been consistently upheld. 
In the case which is referred to in the 
Mirasi Papers, page 487, the Sudder Court 
says in 1849, “The miérasidars are the 
acknowledged hereditary proprietors of the 
soil,” and it upholds their claim to recover 
property against the person in possession 
who was a pattadar himself paying revenue 
to >` Government. In page 119, Sudder 
Decisions of 1850, where the defendants 
held on patias issued by the Collector of 
the District, the law was thus laid down 
by the Sudder Court, “The Court of Sndder 
Adalat are also further of opinion that the 
law as laid down by the Civil Judge, 
relative to the Government officers having 
authority unreservedly to dispose of any 
lands situated in a mitrast village that may 
be left waste for a period of years, is 
erroneous, no such right being claimed by 
the Government by whom the prescriptive 
rights and privileges of the mirasidars are 
upheld.” In a case reported in the Sadder 
Court Decisions of 1854, page 140, the 
Sudder Court recognised the proprietary 
right of the mirasidars and their right to 
possession on such basis. 

This was in 1854. These decisions, it 
appeara to me, are in conformity with the 
orders of the Court of Directors, which recog- 
nise the ownership of the mérasidars and 
the right of Government to give the land 
to strangers when if becomes necessary in 
revenus Interests to do so, a right claimed 
equally with reference to wet lands. 


When the Survey and Settlement of the 
Presidency was undertaken, the Court of 
Directors on the 17th December 1856 direct- 
ed the Madras Government to act in accord. 
ance with their previous declarations already 
referred to—-see page 556, Mirasi Papers. 
When a wmirasidar in Tanjore, dissatisfied 
with the local authorities, civil and erimi- 
nal, ventured to subnit a memorial to the 
Court of Directors, the Madras Government 
recognised his claim to the waste land, 
dissented from the Board’s view that it was 
open to Government to give the land to 
whomever they liked, and held “that the best 
authorities were agreed that in mirasi vil- 
lages the mzzas extended to waste as well 
as to arable land—” 22nd December,1855, 


was brought 
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Even in non-mzrast villages the Court of 
Directors would not assert Government 
ownership. Their conclusion is stated in 
Government Order No. 667 of the 27th May 
156: “The waste land in this country, in the 
villages of the plains at least, is certainly 
not the property of Government or the 
State, in the absolute sense in which the 
unoccupied land in the United States and 
some of the British Colonies is so. The 
village communities claim an interest in it 
and that interest has been universally 
admitted, though not accurately defined. 
To put up the waste to sale, entirely 
ignoring that prior right of the village 
communities, vould be to introduce a totally 
new practice; and if would certainiy be 
regarded by the common feeling of the 
country as an invasion of existing rights.” 


See also G. O. of 5th June 1857. 


In Madras itself the Collector reported 
in 1855, “the mérasidars have been in the 
‘habit of selling the waste lands of this 
Collectorate and claiming mêrast in them,” 
and in that year the Revenue Officials 
denied their right only to immemorial waste, 
a claim, however, whish they gave up on.the 
opinion of the Advocate-General that it was 
unsupportable. See page 511, Mirasi Papers. 
Finally there is a decision in 1862. The 
Sudder laid down, “Adverting to the 
admitted fact that Tolavoor is a mêrasi 
village, it follows asa necessary corollary 
from this judgment that the defendants are 
themselves mitrasidars, and that they possess 
a right to all the privileges incident toa 
proprietary right of this character includ- 
ing the title to a share of samudayam or 
common lands”. (See page 51, Decisions of 
Sudder Court, Madras, 1862). 


These decisions, it appears fo me, are 
binding upon us, and they fully recognise 
the ownership of the métrastdars in all the 
lands in the mwzrast village including the 
waste. They recognise also the right of 
the Government, in cases where the mirast- 
dars refused to cultivate the lands, waste 
or under cultivation, to let them to another 
for temporary cultivation. Whether in such 
cases the mirasidar retained his marasi 
right, either to recover swatantrams of his 
from the tenant let in by the Government 
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or to turn him out, was a question appar-, 
ently not settled. 

In 1864 the Revenue Recovery Act (Act 
II of 1864) was passed. Under this Act 
it has been finally decided that the Gov- 
ernment have not the right to assign the 
waste land to a person for cultivation on 
the ground that the owner of the land 
does not cultivate ib or pay revenue which 
the new patiadar offers to pay to Government. 
In Secretary of State v. Ashtamurthi (8), in 
fact, the argument advanced was that, as the 
State is entitled to a share of produce in 
every cultivated land, and if the land that is 
now waste is given to a new pattadar for 
cultivation the Government would derive its 
shares of the produce, the true owner cannot 
be allowed to defeat that alleged right of the 
Government to get the share by refusing to 
cultivate it himself and not allowing Govern- 
ment to giveittoanother. This argument was 
rejected, and it was held that the Government 
had no right to let ina new pattadar into 
possession, and that, if such paitadar was 
let in, the true owner might turn him out and 
obtain possession, and, therefore, that, if the 
land was sold forrevenue which might not 
have been paid by the new patiadar, the pur- 
chaser would get no interest in the property. 
This decision has been repeatedly followed and 
is considered to have finally settled the 
question. That they have no such right to 
deal with ordinary ryotwart land under 
cultivation is now settled. The only remedy 
is sale for arrears of revenue. All the 
decisions, therefore, prior to 1864, whioh 
1 have noticed and which recognized the 
right in the Government to put a new 
pattadar into possession if the mérasidar 
let the land waste, must be disregarded 
after the passing of Act II of 1864, if a 
mirasidar is the true owner of the land; and 
the decisions to which I have referred leave 
no room for doubt that he was recognised 
as true owner, and the right of Government 
was recognised by the decisions and by the 
Court of Directors only as a right for the 
protection of the revenue and not as owner. 
ship of the land. 

In considering what took place subsequent- 
ly we need, therefore, trouble ourselves 
only with the question of ownership of 


(3) 13 M. 89; 4 Ind. Deo. (N. 8.) 772, 
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the mirasidar, In 1870 the 
in its G. O. No. 793, 


Governuient 
dated the 


“Ist dune 1870, put forward their claim 


to appropriate immemorial waste lands in 
marasi villages for State purposes without 
reference to the mivasidars. From this it 
was held to follow that the claim for 
compensation for poramboke lands also was 
untenable. vs 
In 1872 the whole question was again 
referred to the Collectors for report with 


referetica to the gramanattam in non- 
mirası villages a8 well as in mirasi 
villages. On a consideration of the reports 


recéived from all the Collectors, the ~ Board 
of Raventie Stated their opinion in these 
terms:— The trtie view of the case is that 
gramanatiam is the communal property of 
the villagers, and that the Collector can 
only interfers with a view to benefit the 
community and whén his action is consistent 
with the common law. To altef this state 
of things a special enactment would he 
necessary. No authoritative enunciation of a 
principle would suffice. Such a law would 
confiscate private property, and the end would 
not be such as to justify the means.” The 
Government, however, wore not prepared to 
vo so far as the Board of Revente in declar- 
ing gramanaitain to be the communal prô- 
perty of the villagers. The Government 
suid: “By immemorial usage 4 portioti of 
every village is assigned rent free as a site 
for the dwellings of the villagers; but, as 
the old hukumnamahs show, the enjoyment 
of it is subject to regulation by the Govern- 
ment.” This is in accordance with the 
common law of the land, tinder whieh 
the Government is only entitled to a share 
of the produce and, therefore, not entitled 
to levy any tax in land not capable of yield- 
ing any produce. With reference to maras? 
villages, they said,- “In purely marasi vil- 
lages, where the entire area belongs to the 
mirasidars, the gramanattam, no doubt, ap- 
pertains to them equally with the other 
poramboke, but these cases are exceptional,” 
They accordingly directed the Board to 
issue instructions to that effect. Accordingly 
the Board issued Standing Order No. 39 in 
Mareh 1873 (see page 58 of the Maclean’s 
Standing Orders of the Board of Revenue), 
It would be noticed that this was a final 
declaration made to the public that, so far 
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as the zeminduri and marasi villages are 
concerned, the Government have no concern 
with them and they do not asserf any owner- 
ship in them. With reference to non-mzrase 
villages they had only the power of control 
which was no doubt necessary in the public 
interests. In 1875-76 when the question of the 
Chingleput Revenue Settlement was under 
consideration, the Board in their Proceedings 
No. 1415, dated the 25th May 1875, pointed 
out, “The system is strongly rooted in law 
and immemorial custom. It is there, and 
must be regarded in many respects neither 
more nor less than a great but necessary 
evil. It is of great antiquity, is dearly 
cherished and has existed with more or less 
vitality, notwithstanding many years of 
persistent efforts to crush it.” The admis- 
sion of persistent efforts during many years 
tó crush the marasi system and its survival 
notwithstanding is significant. In 1876 . 
the settlement rules were promulgated. 
The Government by these settlement rules 
recognised, in accordance with the views 
above stated, the claim of the m-rasidars 
to a swataniram of two annas in the rupee 
of the Government assessment, and the fee 
calculated at this rate was entered in the 
settlement register, except as regards certain 
lands to which it is ‘now unnecessary to 
refer. The nature of the settlement, the 
rates conceded to the mzrasidars and the 
title of the mrastdar as the owner of 
the land were clearly set forth in the 
dessriptive memoirs that accompanied each 
settlement register. 

The Settlement Officer states in his 
report that the mzrasidars agreed to abandon 
their obstructive tactics in the fature, as 
they fully expected in return to receive 
their swatantrams from the Government 
karnam, who wuuld collect them, and that 
the Government held ont such hopes to 
thom. But after the settlement was over, 
the Government said that if any such 
expectation were held out to the mvrasi- 
dars it was unauthorized. (See G. 
O. No. 2868 Revenue, dated the 19th 
October 1909). However, the claim to 
swatantrams was recognised; only the Govern- 
ment refused to collect the fees for paying 
it over to them. This recognition is conti- 
nued up to date —see Board’s Standing 
Order No. 15, paragraph 28 at page 29, and, 
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Order No. 2868, Revenue, dated the 19th 
October 1900. A few years after, bow- 
ever, the Government came to the conclusion 
that the claim of the mirasidar to the 
gramanatiam must be resisted, and, as 2 
first step towards if, they resolved to 
abolish the system of double entry, which 
showed the name of the occupant and also 
the name of the mirasidars as the owner 
of such land, as otherwise it would appear 
that the Government acquiesced in the 
claim of -the mzrasidars. The double entry 
was accordingly stopped sometime before 
1890. In 1892 and 1894 the Government 
resolved definitely to deny the mirasidars’ 
claim to the waste lands in the village, 
insludiug gyramanatiam, except to the 
swataniram and to a preferential right to 
cultivation, and they have maintained that 
attitude ever since. In the meantime, the 
question often came before the Courts, 
In Sakkaji Rau v. Laichmana Gaundan (4), 
the plaintiff, as the sole mirasidar, sued 
the defendant, who was letinto possession 
by a Revenue Officer, to recover possession 
of that property and arrears of thunduthirva 
at a certain rate. The Munsif refused to 
eject the defendant, but passed a decree 
for arrears of thunduvaram. On appeal, 
the District Judge held that, by omitting 
to take a revenue engagement for the lands, 
the plaintiff had relinquished his mirasi 
right in them, and reversed the decree 
in his fayour for thunduthirva. The High 
Court at first beld that, while the omission 
of the mirasidar to cultivate might authorize 
the Revenue Authorities to introduce a 
gultivator, it did not further prejudice the 
prescriptive rights of the mirasidar, and such 
rights would not be lost by the mirasidar 
declining to receive a patta for the lands, 
A review of the judgment waa allowed 
and: the case was re-argued. It may be 
noticed that there was. no appeal before 
the High Court by the mirasıdar against 
the dismissal of the claim for the recovery 
of the land. The question that was argued 
in second appeal was confined to his right 
to receive the dues from the cultivatorg 
who held urder paltas from the Govern- 
‘ment, and the High Court held that in 


(4) 2 M. 149; 4 Ind, Jur. 6€0; 1 Ind, Dec. (n.s.) 
875 (F. B.). 
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such cases, wherever the right was denied, 
there should be an enquiry- whether “by 
custom it prevailed on the estate or similar 
estates in the neighbourhood. It accordingly 
remitted issues for the trial of that question. 
On the point before us, as to his right 
to recover possession. of the land, this 
decision is nob an authority. The sug- 
gestion that the refusal of the mirasidar 
to cultivate the waste, which was till then 
nob paying any revenue, might justify the 
revenue officials in introducing a stranger, 
can no longer be aceepted see Secretary 
of State v. Ashtamurthi (3). The case, 
however, lays down the following proposi- 
tion: —That it is unsafe to infer that, 
although tenures resembling one another 
in their general features are met with in 
many Provinces, these incidents are identical 
in different Provinees or in the same 
Province. The political circumstances have 
more or less affected tenures. It must not, 
therefore, be assumed that the incidents of the 
mirast tenure are everywhere alike. The 
learned Judgesexpressed their dissent from the 
ruling of the District Court, that, if any 
ry:t accepted a patta from the Government of 
land in which another person has mzrasz 
right, the latter right is lost. It was point- 
ed ont that .there had been no law depriving 
the mrasidars of any privileges they might 
have customarily enjoyed, and that the 
intention of the Government was to respect 
the privileges of landholders of all classes. 
This was the judgment of a Fall Bench, 


In Original Suit No. 128 of 1£82* on the 





*MADRAS HIGH COURT. 
ORIGINAL Sgir No. 128 or 1882, 
April 24, 1883. 
Present:—Sir Charles Arthur Turner, Kr., 
Chief Justice. 
COSAPPATTAH APPAVOO GRAMANY TODDY, 
SHOPKEEPER RESIDING AT No, 25 
IN PADAVATTAH AMMAN Koln STREET 
AT COSAPATTAH WITHIN THE 
LocaL Limits OF MADRAS— PLAINTIFF 
wersus 
THE Rient HON'BLE Tus SECRETARY or STAE FOR 
INDIA In COUNCIL—DEFENDANT, 
Mr. Spring Branson, Counsel, for the Plaintiff, 
The Advocate-General and Mr. Grant, for the 
Defendant. 


JODGMENT.— The plaintiff in this suit alleged 
to have purchased from the mrasidars of Vyasarpad 
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Original Side, known as the Vyasarpadi 
dase, Sir Charles Turner, who took part in 


a piece of waste land within the limits of their 
, mirasi estate, and erected a house on a part of 
ib and made a garden.. He complains that the 
Government on 26th April 1881 entered on the 
and and destroyed the house and garden and 
ejected him from possession and he claims to 
recover the property and compensation. For the 
defence it was pleaded that the suit was barred 
by limitation, that the land was not the property 
of the plaintifi’s vendors but of the Government and 
that the damages claimed were excessive, 

The plea of ‘limitation was not pressed at the 
hearing and I can find nothing to supportit. The 
first question to be considered in this suit is 
whether by the Customary Law mirasidars have 
any title to the waste lands within the area of 
the mirasi estate. 

It has always appeared to me that the mirasi 
tenure of Madras, Chingleput and Tanjore originally 
differed little from the zemindari tenure which 
obtains generally in Northern India. in the distur- 
bances which preceded the introduction of British 
rule the rights of thb mirasidars though to a 
certain extent recognised were not always respected, 
and when enquiries were made with a view of 
ascertaining precisely the incidents of the tenure, 
the replies received though agreeing in many princi- 
pal features differed in details. Nothing was done 
to secure either an acourate record of the rights 
of the mirasidars in each village (as was attempted 
if not effected in Northern India on the occasion 
. of settlement) nor was any general rule introduced 
to remove the uncertainty in which the enquiries 
instituted by the Government had left the matter. 

The introduction of a revenue system which 
required payment of revenue for cultivated land and 
enabled the person accepting an engagement to 
relinquish that engagement in respect of any part 
of the lands he had either no means or no inclina- 
tion to cultivate, added to the confusion of rights. 

The question constantly occurring was the right 
of the mirasidar to waste. The better opinion 
appeared to be that he had a right to the waste 
even though he paid no revenne for it, but if he 
omitted to cultivate what was cultivable or to 
provide for its cultivation by parcares the Govern. 
ment might issues pattas to strangers for its culti- 
vation. There resulted a long struggle between 
the mirasidars and the Government, the former unable 
to cultivate and unwilling to pay assessment on 
much of the land over which they claimed rights and 
on the other hand resisting the introduction of 
strangers, 


When pattas were granted to strangers, the 
mirasi right was not altogether lost and in some 
villages the mirasidars succeeded in obtaining from 
the ryots introduced by Government recognition of 
their interests in the soil by the payment of small 
cesses, 


In the Bengal Presidency this question had received 
a, satisfactory solution by legislation, Regulation 
VII of 1822, seotjon 8, enacted that where the waste 
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the Full Bench judgment, came to the con. 
clusion, that the plaintiff in that suit, who 








land belonging to or adjoining any Mehal (Reve. ` 
nue paying estate) was very extensive go 
as to exceed the quantity required for pasture 
or otherwise usefully appropriated, the Revenue 
Officers were empowered to grant leases for the 
Same to any person who might be willing to 
undertake the cultivation on perpetuity or for 
such period as the Government should determine, 
and assign to the zemindars or other persons who 
might establish the right of proprietyin the lands 
so granted an allowance equivalent to 10 per cent. 
on the amount payable to Government by the lessees 
in lieu of or bar of all claims to or in the land so 
granted and of such perquisites or privileges as they 
might appear by the custom of the country entitled 
to receive. Such on enactment in Madras coupled 
with a survey and ascertainment of the limits of the 
mirasi estates would have put an end to much of the 
prevailing uncertainty as to rights and have 
secured at once the interests of the Government 
and the mirasidars, 


From the authorities I have consulted in this 
and other cases which have come before the Court, 
I hold that the mirasidars have in this part of the 
Presidency a certain property in the waste and 
that property enables them to dispose of the 
occupancy of the lands subject of course to the 
payment of Revenue, and that this property is not 
necessarily lost by non-payment of revenue. I 
need not refer to any further authority than the 
replies made by Mr. Ellis and Mr. Sankariah who was 
for many years sheristadar in the Huzur Chutchery 
of Madras. Mr. Ellis was of opinion that mirasi 
right wherever -it exists certainly extends to waste, 
He distinguished between cultivable waste and 
immemorial waste. He considered they held the 
former as they held the tax paying lands of the 
village and might cultivate it or let it. But that 
in the immemorial waste, though they had the 
right of cutting wood and quarrying (which is 
generally regarded as an indication of ownership), 
they had no right of cultivation and could not 
break up pasturage nor cnt down productive trees 
such as palmyras and cocoannts. Mr, Ellis’ opinion 
as fo immemorial waste would properly have been 
more accurate if he had confined it to waste 
adjoining mirast lands over which the mirasidar 
had merely such qualified rights as are not uncom. 
monly enjoyed by the owners of village lands 
adjoining immemorial pasture or wood lands. Mr. 
Sankaria was of opinion that the mérasidars were 
entitled to all waste lands included in the 
gramantharam or register of the lands of the village, und 
he mentioned that when the Government was 
desirous of giving to any one in rent-free tenure either 
amirast village or the waste lands or any extent 
of ground within the limits of the village 
the value of the proprietary right therein should 
be paid to the mirasidars and that if the proprietary 
right was not so purchased, the holder of the 
grant was entitled only to the Government revenue, 
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had purchased a piece of immemorial waste 
land within the limits of Madras City from 
the mirasidars of Vyasarpadi, was entitled 
to it as against the Government, who de- 
stroyed his house and garden and ejected 
him. There was no appeal against that 
decision. It is a decision directly in point. 
He says in that judgment, “The first ques- 
tion to be considered in this snit is, whe- 
ther by the Customary Law, mirasidars have 
any title to the waste lands within the area 
of the miras estate’; and he decided that 
question in the affirmative. He said: “From 
the authorities I have consulted in this 
and other cases which have come before 
the Court, I hold that mzrasidars have, in 
this part of the Presidency, certain property 
in the waste, and that property enables 
them to dispose of the ocoupancy of the 
lands, subject, of course, to the payment of 
revenue, and this property is not necessarily 
lost by non-payment of revenue. I need not 
refer to any further authority than the 
replies made by Mr. Ellis and Mr. 


rayya.” 
In Original Suit No. 186 of 1889 on the 


He added that the sale could not be made 
without the consent of the mirasidar who was at 
liberty to refuse the price offered or to stipulate 
for a grant of other lands in exchange. 

Mr. Ellis reported that mirasi right had always 
been and was when he wrote saleable in Madras and 
such a sale generally was made of certain shares in 
the villages but sales of plots were also made 
free of the mirasi rights. Mirasi Papers, pages 205, 207, 

That the village Vyasarpadi was a miras? villago is 
shown by its inclusion in a list given by Mr Ellis 
{(Mirasi Papers, page 192), where it is designated 
Vyasarpadi and is described as held by three mirasi- 
dars. The plaintiff has proved that he has purchas- 
ed from the persons who for upwards of FO years 
have been regarded as the representatives ofthe three 
mirasidars. It has been proved that the plaintiff's 
vendors or the persons whom they represent from 
time to time have made sales of land to private pur- 
chasers and that they sold about 20 cawnies of lands 
in the village for upwards of Rs. 15,500 to the 
Government for the construction of the Madras 
Railway, and the evidence is uncontradicted that they 
had previously sold to Government other lands for 
the-location of persons engaged in making tents for 
the Government—-The hamlet is now- called 
Chucklerpalayam and land for the Nellore road Tt 
was also shown that the sale-deeds bave not been 
preduced to contradict the evidence that they had 
sold land to Government for the purposes of tho 
powder factory forthe Esplanadeand fora powder 
store, 
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file of the Chingleput Distfict Munsif’s 
Court, a mirasidar sued for the value" òf 
certain bamboo trees taken away by certain 
coolies under the orders of the Sub-Collector. 
The land on which the trees stood was 
grananattam poramboke (Punjah Mungal 
Vadi). The right of the Government was 
negatived and the decree passed in favour 
of the plaintiffs was confirmed on appeal 
by the District Court. There was no second 
appeal, 


In Original Suit No, 33 of 1894 on the 
file of the District Munsif of Trivellore, the 
plaintiff contended that the land in question 
was his backyard, which he was entitled to 
enjoy rent free, and that the defendant, the 
Collector, had no right to levy assessment 
on it. The defendants denied the plaintiff's 
claim as mirastdar. The District Munsif, 
after taking evidence of usage, in an exhaus- 
tive judgment upheld the mzrasidar’s claim, 
though his contention to hold it free of rent 
was disallowed. 


The next case that may be referred to 
is the one relied on by the lower Courts 
ie., Stvantha Naicken v Nattu Ranga Chart 
(1). There the dispute was between the 
mirasidars and the shrotriemdars and the 


The plaintiff has further proved that the land 
in suit lics within the reputed boundaries of the 
village and that the mirasidars have sold soil from 
the land. 

On the other hand the evidence for the defence 
amounts to no more than this, that the mirasidars 
have not paid revenue for the land, that some officers 
have regarded the lands as Government land and 
that while certificates have been issued to purchasers 
of plots in some cases, in other cases they have been 
refused by the Deputy Collector of the Municipality. 
I find that the plaintiff has proved a sufficient title to 
enable him to maintain the suit. It was agreed af 
the trial that the possession of the Government 
should not be disturbed but that I should estimate 
the value of the lands, the buildings and garden and 
compensation for compulsory purchase and that if I 
held the plaintiff entitled to recover, he should obtain 
a decree for the sameto whichI find himentitled and 
for the costs of suit. I found the value of the land to 
be Rs. 100, the value of improvements including the 
house ......,. Bs. 500, and compensation for compul- 
sory sale.....0...........8. 90, and I understood the 
parties accepted these figures A decree will, there- 
fore, pass for the plaintiff for Rs. 690, with interest ab 
6 per cent. from 20th April 1881 to the date on which 
possession was taken and for the costs of suit with 
interest on costs at the rate of 6 per cent. from the 
date of decree. - 
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question was, whether as mirasdars they 
were entitled to the compensation for waste 
lands taken up by Government for public 
purposes, or, whether the shrotriemdars were 
so ,entitled. The Judges of the High Court 


eheld that the mzrasidars were not entitled to 


it. It was proved in that case that the 
shrotriemdars had leased portions- of waste 
lands from time to time to the mirasidars of 
the village and sometimes also to strangers, 
without giving the mirasidars a share of the 
rent or other compensation. There was also 
an admission by one of the mirasidars that 
they did belong to the shrotriemdars. | have 
already pointed out that, before the Govern- 
ment granted waste lands in nam, they often 
purchased the waste lands from the m/rast.- 
dars. Accordingly, where if is shown that 
the shrotriemdar, as grantes of Government, 
exercised all the rights’ which would be exer- 
cised by the mirasidars, if they were entitl- 
ed to them, the presumption would only be 
that the Government purchased those rights 
from the mzrasidars and granted them to the 
shrotriemdar. The oase, therefore, can only 
be taken to decide that in that particular 
village the so-called mirasidars had not any 
mirast claims. It is true that there are a 
few observations against the ownership of the 
mirustdars in that judgment, which have been 
relied upon by the lower Courts. Bat it may 
be pointed out that, if those learned Judges 
meant to say that any rights which the 
mtrasidars had were extinguished when the 
Government déalt with the lands, their 
judgment would he opposed to the Fall 
Bench decision in Sakkaji Rau v. Latchmana 
Gaundan (4) to which I have already made 
reference. When they observe that no com- 
pensation for immemorial waste was recognis- 
ed by Government, they ignore the facts 
found in Sir C, Turner’s judgment. They 
do ‘not refer to the fact that the Government 
were ordered to pay compensation by him, 
and as stated by the Advocate-General in his 
opinion already referred ‘to, the Courts com- 
pelled the Goverriment to pay for land taken 
up in 1803. When they say that the claim 
of the mitrasidars only extends to grazing, 
etc., they go beyond the admission of Govern- 
ment of the right to swatanirams. They refer 
to the opinion of the Revenue Board as 
extracted in Sakkajt Rau v. Latchmana 
Gaundan (4) as an authority, If they had 
referred to the original, they would have 
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discovered that the Revenue Board con- 
sidered Mr. Ellis to be of the same view as 
themselves. It is, however, an opinion whieh 
is of not greater weight than the decisions 
and opinions of Government and the Court 
of Directors before and after. 1 think it is 
unnecessary to dwell further upon this aase, 
as it has been considered in a more recent 
case by a Bench, of which one of the learned 
Judges, Mr. Justice Benson, who decided 
Stvantha Naicken v, Nattu Ranga Chari (1), 
was a member. In WNatesa Gramant 
y. Venkatarama Reddi (5), the question arose 
between the zemindar and the mzrasidars, 
Both the Revenue Court which tried the 
case and the District Court in appeal found 
that in the Chingleput District waste lands 
were generally the property of the mirasidars, 
and that the water in such porambokes was 
also their property. The fact that the 
Government was nota party does not deprive 
the decision of its probative force. With 
regard to the ease of Sivantha Naicken vy. 
Natiu Ranga Ohari (|), it was pointed out 
that the decision proceeded, as I have men- 
tioned already, on the fasts proved as to that 
particular village. The decision, therefore, 
in Srvantha Naicken yv. Nattu Ranga Ohari(1), 
on which the lower Courts relied, can no 
longer be treated as an authority on behalf 
of the Government. A decision by Benson 
and Bhashyam Iyengar, JJ., was relied upon. 
It does not refer toa miras: village, and even 
in the village in question it does not show 
any Government ownership, nor anything 
more than that the Government have the 
right to regulate the allotment of house 
sites among the members of the village. The 
decision is not against the exclusive right of 
the village to waste lands against ontsiders, 
even though claiming under Government, 
nor does the decision in Secretary of State 
v. Manjeshwar Krishnayya (2) refer to mtrast 
rights. It refers to kumaki rights. There 
is, no doubt, an observation in that judgment 
that the “right of the Government to the 
waste lands has now, after protracted con- 
test, been established against miras¢dars” 
(page 282). Iam not aware of any decision 
to this effect other than that in Stvantha 
Naicken v. Nattu Ranga Dhari (1), which I 
have referred to. It is said in the judgment 
that, under the Hindu Law, the immemorial 
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waste belongs to the Crown. If this refers 
to the waste in the village, the ancient deeds, 
the fact that the Rajas had to purchase the 
mirast claims before granting inams, the 
constitution of the village Government and 
the usage proved beyond doubt show that 
this opinion cannot apply to miras: villages. 
It is, therefore, unnecessary to consider how 
far the general statement as fo ancient Hindu 
Law can be-supported. The question has 
been discussed by various-authorities and by 
Sir Charles Turner in his minute on the land 
tenures of Malabar. Manu does not recognise 
it. He places uncultivated land in the same 
category as wild game, as the ancient deeds to 
which I have referred show, and histextrefers 
to the origin of individual out of communal 
ownership. The only Indian writer I know 
of, who supports that view, is Jagannath 
Tarcapanchanana, who wrote in Bengal 
and of the state of things there. It is 
enough to state that, according to him, the 
ryot is only an annual tenant, even of 
lands under cultivation. Megasthenes also 
states that no private person is allowed 
to own land, On the other hand besides 
the reasons I have set out in my judgment, 
the limitation of the King’s slaim to only 
a share of the produce of the land under 
cultivation, the numerons inam grants, the 
undoubted fact that the King received no 
revenue (as imported by the word itself) 
from agraharams, entire villages ownec by 
Brahmins, in which their full ownership 
was recognised, and was not entitled to 
receive anything from them according to 
Manu, the improbability of such olaims in 
cases of Brahmins or military colonists have 
to be considered. It is, on the other 
hand, equally clear that, when the Hindu 
Law was once displaced by the Mahomedan 
Government, the Mahomedan Chiefs, and, 
in imitation of them, the Hindu Kulers 
also, deprived so far as they could the 
ancient proprietors of their property ia 
land. I make these observations only to 
show thet I should not be supposed to 
accept this opinion, and that, if necessary, 
the question requires further consideration. 
But, so far as mirasi villages are concerned, 
we may proceed upon facta, not theories. 
Munro’s opinion is also relied upon. I have 
already discussed as to the value to be 
attached to it, see also Bacen Powell on 
Village Communities, page °79, The rest 
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of the judgment deals with Canara and 
proseeds partly upon the assumption’ of 
Muhammadan Law having been in force 
there. 

From the above review, it anpears. to 
me that the following facts are 
The opinion of Sir Thomas Manro against 
the right of the mirastdars and in favour 
of the Government claim was authoritatively 
rejected when it was relied oa bafore the 
Civil Court, and that of Mr. Ellis in 
favour of the mirasidars claims acsepted, 
Sir Thomas Manro’s opinion was alao rot 
acted upon by the Court of Directors. 
Even in the casaa of non-mirisz villages it 
was nət accepted by them. The only right 
which the Court of Directors insisted upon 
and which the decisions resognisad, was 
the right to protect the Government revenue 
and to take the lands away from the muzras?- 
durs, the owners of the lands, and grant 
them to others, if they refused to receive 
pitas for cultivation. Such rights,as I have 
pointed out, can no longer be recognised 
under Act II of 1864, as explained by the 
decision in Secretary of Stale v. Ashtamurthi 
(3). The Government asserted their right 
of ownership in 1870, bub no new grounds 
were alleged, or, if alleged, what those grounds 
are, does not appear in any of the Govern- 
ment proceedings. In 1872, with reference 
to gramanattams, a faller enquiry was made 
and if was expressly -decided that they 
belonged to the mzrasidars. In the case of 
neon-mzrast villages the right to allot sites 
among the villagera of the community 
alone was assumed. No ownership was 
asserted even in non-mzrast villages. In 
1876, at the time of the Chingleput settle- 
ment, they conceded the claim of the 
mirastaars to swatantram. This was done 
at a time when the Government had not 
receded from the position they had taken 
upin 1872, of full recognition of mirasi 
ownership. Swatantram was evidently in- 
tended as payment of owner’s duss. The 
Government records contained the entry 
of mtrasidars’ ownership. Then they again 
asserted, about and after 18f0, their right 
to the waste lands and to gramanattam., 
Besides repeating Sir Thomas Munro’s 
statement (without any reference to the 
various decisions and the opinions cf the 
Court of Directors) we have got no new 
facts or arguments, The yeal reason for 
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putting forward this claim appears in what 
was stated by the Board of Revenue in 
their proceedings No, 1547, dated the 7th 
July 1886. They state “The claim now 
under consideration, which is a claim that, 
wf admitted, will enable mirasidars in “all 
mirasi villages to do what they lke with 
natiam land3 and checkmate Goverument by 
refusing to the payakaries, who have been 
thrust upon them by Government, houses 
in the village site, must be resisted as 
anachronistic and inconsistent with the wel- 
fare of Governmant and its subjests. If re- 
sisted, it will rrobably be asserted in a Court 
of Law, but even if it is, the Board do not 
think that any Court will hold that the right of 
the mirastlars over gramanatizm is absolute. 
The utmost they will get is probably a 
right subject to the communal right of the 
villagers,” That these rights’ of the 
mtrasidars are inconsistent with the welfare 
of the people generally, may probably be 
true. But a Court of Law cannot, on that 
account, disregard a legal claim. The first 
step was taken by Govern-uant by altering 
the ‘double’ entry system, whish recognised 
mirast ownership. But the Government 
conceded the mirastdars’ right to swatantrams, 
It was originally claimed and allowed, as 
I pointed ont, in recognition of ownership. 
If, after the alteration in the Government 
records, the rezognition was continued on 
any other basis, it has not basen explained, 
and, in the absence of any explanation, it 
is a standing recognition of the right. 
While the Government have thus been 
vacillating in their views and putting 
forward their claims on different grounds, 
which deprive their pretentions of the weight 
otherwise due, the Courts have been con- 
sistently upholding the mzrasidars’ ownership, 
They have recognised their right to turn 
out the persons who were in possession of 
house sites. They have recognised their 
right to turn out the persons who were 
in possession of lands. Jt is true that-to 
many of these suits the Government were 
not parties. But, as pointed out, 16 does 
not make them any the less binding authori- 
ties. Again, whenever the mirasidars and 
the Government were brought face to face 
in a Court of Law, their (the mirasidars’) 
ownership has been recognised. No decision 
has been referred to in which the Govern- 
ment have succeeded in a Court of Law in 
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asserting their claim to the ownership of 
these lands against the mtrasidars; above all 
the mtrast right has survived a century of 
persistent effort to crush it. I am, there- 
fore, of opinion that a mirasidar is, so far 
as the Government is concerned, the pro- 
prietor of the waste lands in the villige. 
Whether he has the right to convert 
immemorial waste, that is, anadi karambu, 
into oultivable land and without the con- 
sent of Government or of the non-mzrasidars 
of the village, is not a question that arises 
in this case; on that point, the authorities 
are all against the claim of the mirasidars, 
and, in my opinion, they are right. It is 
unnecessary now to give my reasons. But 
whatever may be the rights of the mırasidars, 
if is quite clear to me that the Government 
are not entitled to deal with the immemorial 
waste or introduce other patiadars. Nor 
must I be assumed to decide in this case 
that the non-miras? residents of a village 
have not the right to take up cultivable 
waste for cultivation on undertaking to pay 
the mrastdars the thunduvarams and the 
other customary fees. That question does 
not arise for decision, The defendants in 
possession of the land do not set up their 
right as residents of the village to live 
on the plaint land. It may be that, though 
the mir isidars are the owners of the village 
waste lands and house sites, that claim is 
subject to the claim of the labourers and 
the residents in the village, and that, if 
the mzrasidars happen to turn out a labourer 
from his homestead, they are bound to 
give him other house-sites. The records 
seem to support this view; and whether 
these rights have disappeared, it is not now 
necessary for me to determine, as the 
contending defendants rely solely upon the 
title created by Government grant. The 
facts found by the lower Courts show that 
the plaintiffs have asserted their miras? 
claims all through, and there is such 
evidence of possession as the nature of the 
land admits of. In the circumstanses, I 
would allow the claim of the plaintiffs, 
reverse the decrees of the Courts below and 
pass a decree for possession. 

But, as my learned brother is of opinion 
that the mirast rights have now been lost by 
proceedings of Government and decisions 
of Courts, we refer to the Full Bench the 
following question: — $ 
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Whether, in a mrast village, the mtrasidar 
is entitled to recover possession of a house- 
site held under a patta from Government. 


Sapasiva Alyar, J.—The plaintiffs are 
the appellants. They are the mirasi- 
dars of the village of Mannur in the 


Chingleput District, owning two out of 
three pangus in that village. The site in 
disptue is a backyard site and has been 
glassed in the revenue accounts as the 
village residential gramanatham. It is 
in one account called cherinatham, which 
evidently means that it was intended 
to be occupied as residential quarters by 
Pariahs. The plaintifis’ case is that as 
mirasidars they were absolute owners (see 
paragraph 5 of the plaint) of the plaint 
residential manaz backyard, that they had been 
in possession of the site till October 
1903, and that the defendants Nos. 1 to 
7, who are Pariahs, took wrongful posses- 
sion of the site in October 1903. Hence 
the suit for ejecting the defendants and 
for other reliefs. The defendants’ case 
is that the cherinatham in the village (of 
which cherizatham the plaint site is a 
portion) does not belong to the mirasidars, 
that it belongs to Government, that the 
Government was entitled to grant the 
site to those applicants who wanted the 
site for purposes: of residence, and that the 
defendants Nos. 1-to 12 were such 
grantees from Government in separate por- 
‘tions. The defendants also denied the 
plaintiffs’ having’ had possession of the 
plaint site at any time. The lower 


Courts dismissed the plaintiffs’ suit with 
costs. The reasons for their decision 
might be shortly stated thus:— 


(a) The legal presumption’ is that 
land of the kind in question belongs to 
Government, and any rights that the 
mtrasidars may have, are liable to be 
extinguished by the Government alienat- 
ing the land. 

(b) The documents A, B,C, D, B, H and 
J and the oral evidence on the plaintiffs’ 
side do not establish the plaintiffs’ title 
and do not prove that the plaintiffs. exer. 
cised any acts showing their full owner- 
ship over the land. The oral evidence 
merely shows that some pretence of oul- 
_ tivation was made by the plaintiffs just 
about the time when the Government 
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granted the site to the Pariah defendants 
in 1895, within twelve years before thé suit 
(which was instituted in 1905). The plaintiffs 
probably also exercised the usual privilege 
of the mérasidars, of removing a -few 
branches of the trees growing upon the 
plaint site (Exhibit PP). 


The question of possession and enjoy- 
ment is a question of fact, and Iam not 
prepared to differ from the concurrent 
findings of the lower Courts, that the 
plaintiffs had. no such adverse enjoyment 
of full ownership right as against the 
Government before 1803 as would ex- 
tinguish the rights of Government (if 
Government possessed those rights) to 
grant the land to the applicants on dar- 
khast, The site was a vacant waste site 
till January 1905 (see Exhibit IX). The 
documents A to E, H and J have been fully 
considered by the District Munsif, Mr. S. 
Authinarayana Aiyar. He finds Exhibit A to 
be probably a forgery. He finds Exhibits B 
and © are not proved to relate to the 
plaint land, and holds that -Exhibits E 
and G came into existence after the 
Rev. Clayton had requested the Collector 
to extend the parachert and are, therefore, 
of little value. As regards H and J, 
which are dated the 6th June 1887 and 
28th May 1891, and which are transactions 
in which mvrasidars have asserted their 
right to the site, along with the other 
lands in the village, they are also of 
small value, though I cannot wholly reject 
them in the consideration of the evidence. 
I think, therefore, the opinion of the 
lower Courts, that the above documents and 
the oral evidence do not prove the plaintiffs’ 
title, must be accepted in second appeal. 
The only remaining question for considera- 
tion is, whether, as mrasidars of the 
plaint village, in the Ohingleput District, 
the plaintiffs had full ownership title in 
the plaint site and, in consequence of such 
full title, the Government owned no such 
right in the site as could enable the 
Government to grant the same on darkhast 
to others. Full and lengthy arguments have 
been addressed to us on the question of 
the nature and extent of marasi rights. 
Moat of the public records ‘and the earlier 
judicial pronouncements on the question 
of mirasi rights are found entered in 
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however, that . reference to these old 


documents can only be a matter of academic 
interest at present. There has 
much continuity cf policy or consistency 
in the declarations or policy by the Govern- 
ment till about 1575. But, from about 
forty years ago, the Government have 
consistently been claiming that they have got 
a paramount right over cherinatham sites and 
other communal lands even in mirasz villages 
and that they were entitled to grant them to 
applicants, so as to extinguish the rights and 
privileges (if any) of mirasidars in any such 
site. Miras¢ right seems to have prevailed, 
formerly in the Chingleput, Arcot, Tanjore, 
Trichinopoly and Tinnevelly Districts. So 
far as the Tanjore, Trichinopoly and Tinne- 
velly Districts are concerned, the Government 
ceased to call most of the ryotwari holders 
of land in those Districts as merastdars 
several years ago, and they are now called 
merely ryots. Most of the bigger yo's who 
call themselves still in documents as mzrasz- 
dars, especially in panguvualz villages, have 
long ceased to claim any rights in immemo- 
rial wastes and communal lands, and the Gov- 
ernment has been, it ig well known, exercising 
full rights as owner in respect of such lands 
without serious objection for several years 
past. Itis only in the Chingleput District 
that the question is being raised from time 
to time, even in comparatively recent dates. 
I think we are bound by the later pronounce- 
ments of this High Oourt as regards the 
nature of mirast rights in the Chingleput 
District, and I, therefore, do not propose to 
consider the cases which had been decided 
before the Full Bench decision reported as 
Sakkajt Rau v. Latchmana Gaundan (4). The 
judgment in that case goes pretty fully into 
the history of the question of miras¢ rights. 
The appeal in that oase was twice heard (the 
second time on review). It is clear from that 
desision that the extent of the mirasz right 
in one villagé was not the same as that of the 
mirast right in another village even in the 
same district. The opinion of Sir Thomas 
Munro is entitled to very great weight in 
connection with land tenures. In his minute 
of the 3lst December 1824, Sir Thomas 
Munro expressed his belief that, by-the usage 
of the country, the Government possessed the 
absolute right of disposing of the waste as it 
pleased in villages which were mêrasi as well 
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as in those which were not. On the 24th 
July 1839, Mr. Freese, the Collector of Chin- 
gleput, asked for an expression of the views 
of the Board as to the rights of the mrusidars 
and especially, whether they had the right to 
sell goramboke and immemorial waste, and 
thought that, “as regards poramboke and 
immemorial waste, their rights extended no 
further than to the privilege of grazing their 
cattle on them when waste and reseiving the 
coopatums’ when cultivated”. The Board 
replied to Mr. Freese that “the mérasidars 
sould not sell immemorial waste, but thst 
their rights were confined to grazing and 
cutting firewood and similar common privi- 
leges, but that these must give way to any 
proposition ensuring the ewtension and realisa- 
tion of the public revenue.’ In 1841 the 
Provincial Court ruled that “the mirasider 
was entitled to engage for the cultivation of 
waste in preference to a stranger.” In 
1875 the Government passed proesedings 
that if an immemorial waste is given to others 
than nwrastdars, the grantee should pay the 
usual swatantram to the mirasidars and the 
mtrasidars had no other rights. By the deci- 
sion in the above case in Sakkaji Rau v. 
Latchmana Gaundan (4) it was held that, 
ag regards even the rights to thè swatantrams, 
when strangers are introduced by Govern- 
ment as cultivators of waste lands, the mirasi- 
dars should, in each case, prove the existence 
of such rights and there could be no presump- 
tion that they are entitled to such swatant- 
rams. As I understand the Fall’ Bench 
judgment ‘in ‘Sakkaji Rau v. Latchmana 
Gaundan (4), it established the rights 
immemorial waste 
lands over’ the heads of mérasidars to 
others, reserving only the right in the mrasz- 
dars to get swatintrams from persons let in 
by Government, provided the mcrasidars could 
establish by evidence the’ existence of a 
custom to get swatin{rams, the desision reserv- 
ing also the privilege of the m/rasidars to 
cut branches from trees on immemorial waste 
lands, ete., and to cut firewood, eto., so long 
as the lands remained such waste. I need 
hardly say that, as regards communal poran- 
boke lands, the rights of Government cannot 
be less extensive than their rights in im- 
memorial wastes. I shall now at once come 
down to the case of Sivantha Naieken v. 
Natiu Ranga Chart (1), merely remarking by 
the way that no case decided by the High 
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Court has been quoted before us between the 
case of Sakkaj: Rau v. Latchmana Gaundan 
(4) and Stvantha Naicken v, Nattu Ranga 
Chars (1), which is in conflict with the 
decision in Sakkaj: Rau vy. Latchmana Gaun. 
dan (4). Ono case decided by the Trivel- 
lore District Munsif has been quoted to us. 
The learned District Munsif who decided 
that case, was the late lamented Mr. V. Swamz- 
natha Azyar. His judgment, I need not say, 
is a very able and learned one. In that case, 
however, it was found as a fact that the 
natham sites then in dispute had been in the 
actual occupation of the mirasidar and his 
ancestors for more than sixty years before suit. 
See page 25 of the printed papers, lines 3 to 
6. With respect to the jadgment, Exhibit N, 
therefore, I need only say that the Full 
‘Bench decision in Sakkajz Rau v. Latchmana 
Gaundan (4) must be followed by us in pre- 
ference to Exhibit N, even if the observations 
in Exhibit N were not obiter. Coming ther 
to Stvantha Naicken v. Nattu Ranga Chari 
(1), that casé was decided by Mr. Justice 
Davies and Mr. Justice Benson, two very 
learned Judges who had much revenue ex- 
perience inthe early days of their service. 
The-Jearned Judges say in that case that the 
rights of mirasidars to immemorial waste, 
apart from their preferential right to culti- 
-yate, appear to be confined to grazing, 
gutting firewood and. similar common privi- 
leges, as stated by the Board of Revenue in 
the passage in this Court’s judgment in 
Sakkujt Rau v, Latchmana Gaundan (4), but 
those rights were liable to be extinguished by the 
Goverment alienating the land. This decision 
is an authority directly in point. 
tary of State v. Manjeshwar Krishnayya (2) 
it was held that even iu South Canara, as 
regards which District Sir Thomas Munro 
used the expression that “all land is private 
land,” the general presumption is that forest 
and immemorial waste land is the property 
of the Government. The three learned Judges 
forming the Full Bench, namely the learned 
Chief Justice, Davies, J., and Benson, J., 
quote with approval the minute of Sir Tho- 
mas Munro of the 3lst December 1824, 
penned by him as Governor of Madras and 
already referred to by me. The Jearned 
Judges say that when Sir Thomas Munro’s 
experience reached its ripest maturity, he 
held that the waste lands in mirasi villages 
in Arcot did not belong to the mzrastdars ag 
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Mr. Ellis thought, and that the Czrcar, from 
ancient times, has everywhere even in Arcot 
as well as other Provinces granted waste in 


. tnam free of every rent or claim, public or 


private, and it appeared in all such grants 
to have considered the waste as being exelu- 
sively its own property. And his opinion 1s 
again quoted that “In all villages, whether 
miras or not, the inhabitants reserve to them- 
selves the exclusive use of the waste. But - 
this right is good only against strangers, not 
against the Cirkar (Sirkar) which possessed, I 
think, by the usage of the country, the absolute 
right of disposing of the waste’ as it pleases in 
villages which are miras as well as in 
those which are. not” “The State might 
grant. those waste lands on such terms as 
it deemed fit and found practicable”. | 
think this Full Bench case of Secretary of 
State v. Manjeshwar Krishnayya (2) also 
establishes the Government’s paramount 
right over waste and communal land so 
as to extinguish all rights and privileges 
(if any) of the mirasidars in such lands. 
See also Sudbaraya v. Krishnappa (6), 
decided by Collins, C. J., and Parker, J., 
in which if was held that the principle to 
start from is that “waste -lands belong 
to the State.” I am, therefore, cf opinion 
that it is now too late to set up in any 
village in the Madras Province that the 
Government has no right to grant resi- 
dential sites called gramakantham or grama- 
natham or cherinatham to applicants, so as 
to extinguish the rights (if any) of persons 
calling themselves mzrasidars. It has been 
held in several cases that the word “‘owner- 
ship,’ when applied to land, isa term of 
very loose signification in India. The Govern- 
ment is styled by some authorities as the 
only owner of all lands in India. Other 
authorities say that Government is 
entitled only to impose a land tax and 
that the ownership in cultivated lands vests 
in private persons. Some writers treat 
zemindars as owners of the zemindar: lands, 
while others consider zemindars as merely 
farmers of revenue, entitled. to get the 
customary rent, the cultivators of the soil 
being the real owners of the land and 
not merely lessees under the zemindar 
owners, All these fights are mostly disputes 
about words, The substance of the question 
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in, the present suit is whether the Govern- 
ment has the right to grant communal 
residential sites in mirasi villages to appli- 
cants for such sites, so as to extinguish 
the privileges of mdrasidars, and, whether 
you call this right as flowing from its owner- 
ship of the sites or from -its paramount 
sovereign right to make such grants, is not, 
in my opinion, of any practical importance. 


1 think that this question ought to be 
decided in favour of Government on the 
principle of stare decicis. There can be no 
doubt that ir 1872, the then Government 
(the personnel of the Government usually 
changing every five years) thought that the 
mirasidars in purely mirasi villages were 
the owners of even the natham poramboke 
lands in the villages. In the Government 
Order No. 1684 of that year, the Govern- 
ment ‘say: “In purely mirasi villages, where 
the entire area belongs to the mirasidars 
the gramanatham, no doubt, appertains to 
them equally with the other poramboke, 
but these cases are exceptional.” But in 
1886, the Government found that they had 
ignored their own prerogative too much, 
and, when the Revenue .Board pointed it 
out, the Government approved of the Board’s 
opinion. After the date of this Govern- 
ment Order of July 1856, there were the 
Board’s proceedings of September 1887, and 
they include a very frank letter of Mr. Johnson. 
Mr. Johnson says: The marasi bugbear is 
destined gradually to die a natural death 
if left to the ordinary operations of time.” 
Between 1872 and 1886 we had the case of 
Sakkzj7 Rau v. Latchmana-Gaundan (4), Cit 
must have been decided about 1880) 
which recognized the Government’s para- 
mount prerogative. As I said already, the 
mires, bugbsar seems to have died a natural 
death (using the words of Mr. Johnson) in 
all the other Districts except Chingleput. 
In Chingleput the preferential right of the 
mirasidars asa legal right to get darkhast 
grant from the Government for immemorial 
waste and his right to swatantrams (calculated 
as a fraction of the assessment) when such 
‘immemorial waste was allotted to any otber 
person than the mzrasidars, these two rights 
seem to have been recognised till recently 
and hence the efforts of the mirasidars to 
claim full ownership rights have not ceased 
even after Sivantha Naicken v. Nattu Ranga 
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Chart (1). As said in the letter of the 
Special Settlement Officer, Mr. G A.D. 
Stuart, “the possession of special privileges 
by particular classes is an anachronism at 
the present day and the mirasx system is 
destined to go the way of all anachronisms. 
Even in the thirty years since the last 
settlement, marasi right seems to have died 
out altogether in many villages. 16 is 
still fairly vigorous, however, in many 
places, but patience and time are all that are 
necessary to see the end of it,” 


In 1820, the Government passed Revenue 
Prozeedings No. 704, dated the 3rd Septem- 
ber. In paragraph 5 of that letter they 
say, ‘It is true thatin 1872, the Govern- 
ment declared that in the exceptional case 
of purely mirasi villages, where the entire 
area belonged to the mirasidars, the village 
site would-also appertain to the same body, 
but the opinion expressed was stronger in 
appearance than in reality, for it formed 
part of an argument contesting the view 
of the Board that village site was the com- 
munal property of the villagers and did not 
appertain to Government. In any case, 
His Excellency the Governor in Oounctl ts 
not now prepared to subscribe to the above 
dictum, and it is observed that when, in 
1666, the Board challenged the correctness 
of the Order of 1872, the Government 
allowed the challenge to pass unnoticed. 
The said order has thus practically become 
a dead letter in so faras it acknowledges 
the claims of mirasidars to village sites, and 
in the revised edition of the Standing Orders 
the words “marasi villages’ have been omitted 
from Standing Order No. 37 (formerly 
No. 33;.” I think that, except in the matter 
of preferential claims to grants on darkhasé of 
immemorial waste and except as regards the 
right to claim swatantrams and the right to 
gather leaves and firewood from trees growing 
on waste and poramboke lands not yet granted 
by Government, it is inexpedient to revive 
these mirasi claims, which were in various 
stages of disintegration before 1890, and 
which were never recognised by Government 
after 1890. I should like to hold that such 
claims must be taken to have been finally 
killed by the case of Sivantha Naicken v. 
Nattu Runga Chari (1). It is better to treat 
the present litigation as ‘the last flickering 
up of a dying fire” and as the final ineffective 
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“expiring gasp of protest” of the marasi right 
fighting in its last ditch. (Preferential claims, 
however, of mirasidars to occupy waste lands 
in their- villages for cultivation and, in 
Chingleput, to levy a fee from non-mzrasidars 
who may take up land for cultivation have 
been recognised by GovernmenteveninSeptem- 
ber 1892. See Proceedings No. 1010A— 
Government of Madras, paragraph 4.) Those 
two rights and the other rights mentioned in 
Sivantha Naicken v. Nattu Ranga Ohari (1) 
may be still coasidered to be alive and all the 
other rights as dead. It is true that till 
1866, the opinion of Mr. Ellis about mirasi 
rights was treated as more in accordance 
witb the Customary Law than the opinion of 
Sir Thomas Munro. It is also- true that 
the High Court of Madras was considered 
by the Government to have so far committed 
themselves to opinions in favour of the mzrast- 
dars that it was safer not to contest the 
matter by a frontal attack in the High Court 
itself, but to have it fought outin the District 
Courts. As I have already said, however, the 
ease of Sakkajı Rau v. Lutchmana Gaundan 
(4), which was decided about 1880 by the 
Madras High Court, did not unconditionally 
recognise the mirasitdars’ right, but held that 
the mirasidars should prove even the custo- 
mary right to swatantrams where it is denied. 
There can be no doubt’ that, till 1886, the 
inclination of the High Court was to hold 
that mircstdars had ownership rights in 
immemorial wastes and in natham sites also. 
But the Revenue Board and the Government 
from 1886 were determined, by all legitimate 
means, to establish the paramount rights of 
Government to grant natham poramboke sites, 
and also to deny all other rights claimed by 
the mirasidars, except the right of preference 
when grants to immemorial wastes are made 
and to obtain swatanirams if grants are made 
to others than mirastdars, and similar rights, 
Tt must be admitted that this resolve of the 
Board of Revenue and of the Government, so 
far as natham sites are concerned, was arrived 
at, not for the purpose of obtaining more 
revenue or other pecuniary benefit, but in the 
interests of the public, especially of the de- 
pressed classes. As my learned brother has 
put it in his judgment, “That these rights of 
the mirasidars are inconsistent with the wel. 
fare of the people may probably be true,” 
Subsequent to 1886, we have got at least two 
judgments of this High Court, one being the 
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case of Sivantha Naicken v. Natiu Rangas 
Chari (1) and the other of Secretary of 
State v, Manjeshwar Krishnayya (2), which 
two decisions, it seemsto me, clearly follow 
the opinion of Sir Thomas Munro in pre- 
ference to the opinion of Mr, Ellis. The 
observation in Secretary of State v. Manjeshwar 
Krishnayya (2) (which is a Full Bench 
case decided by the Chief Justice and Justices 
Davies and Benson) is that ‘the right of the 
Government to waste land has now, after 
protracted contest, been established against 
the mirasidars.” This seems to indicate that 
the decisions till 1886, which favoured the 
mirasidars, were given during the first stages 
of the contest, and that the final battles had 
gone in favour of the Government. As 
remarked by my learned brother in his judg- 
ment, it may be thatthis observation rests 
upon the results of a comparatively fewer 
number of cases decided by the High Court 
after 1886 than the number of cases decided 
before 18&6 which held the other view. In 
the case of Natesa Grumant v. Venkutarama 
Reddi (5) the comtest was between the zemin- 
dar and the mtrastdars and the paramount 
right of the Government as ruling authority 
was not in contest. As between the zemindar 
and the mirasidars, the evidence in that par- 
ticular case seums to have (in the opinion of 
several lower Courts) established the rights 
of the mirasidars in poramboke lands and the. 
High Court was “not prepared to interfere 
with the finding of fact at which all the lower 
Courts have arrived at.” The judgment in 
Natesa Gramani v, Venkatarama Reddi (5) 
(to which Benson, J., was a party) does not 
dissent from the observations in Szvantha 
Natcken v. Nattu Ranga Ohari (1) and 
Secretory of State v. Manjeshwar Krishnayya 
(2), (to which decisions also, Benson, J., was 
a party) but, so far as the relative rights of the 
zemindar and murasidars were concerned, 
Stvantha Naicken v. Natlu Ranga Chari (1) 
decided in one way on the evidence in that 
oase, and Natesa QGramani v. Venkatarama 
Reddi (5) decided the other way. I find 
myself unable to hold that Natesa Gramang 
v. Venkatarama Reddi (5) has, in any way, 
weakened the authority of Szvantha Nazcken 
v. Nattu Ranga Chari (1) or the Full Bench 
decision in Secretary of State v. Manjeshwar 
Krishnayya (2). Under these circum- 
stances, I do not see my way to hold that the 
mirasidars haye got higher rights than are 
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recognised in Sivantha Natcken v. Nattu 
Funga Ohart (1) and Secretary of State 
v. Manjeshwar Krishnayya (2), without 
practically overruling those decisions. My 
learned brother’s inclination being against 
ethe opinion expressed in those two decisions, 
and as the question is a very important one, 
I concur with him in referring the question of 
the extent of the mirasidars’ rights to natham 
poramboke sites to a Full Bench. 





This second appeal came on for hearing as 
per above order on the 16th, 17th, 18th, 
19th, 20th and 23rd August 1915 before the 
Full Bench. 

The Hon'ble Mr. &. Srinivasa Atyengar 
(Advocate General) and Mr. A. Swaminatha 
Azyar, for the Appellants Nos. 2—5,.—The 
tract of country which lay between the North 
and South Pennar was known as Thondai- 
mandalam and comprised Chingleput and 
the two Arcots, North and South. The 
mtrast rights recognised by the Hindu 
and Muhammadan Kings before the British 

occupation were of two descriptions, 
vz., pashankarai and arudikarat. Under 
the former right, the whole village was 
held in common and mesne profits were 
divided by the villagers. Under the latter 
right,.all the properties were held finally and 
completely under a system of severaliy. All 
the lands that were not cultivated were treated 
as samudayam cr common property. There 
were two kinds of tenants in such mirasi 
villages, and they were called parakudis and 
ulxudis. Parakudis were residents of other 
villages holding lands under mirasidars on 
rent and wkudis were those who had settled 
down in mirast villages and who had been 
there for generations and had acquired oe- 
eupancy rights. 


The extracts read by me give a clear in- 
dication of the fact that village communities 
did exist as factors even as late as 1820, and 
that those institutions were not mere myths. 

Sir Thomas Munro’s minute dealt with 
the economic side of the problem relating to 
mirasi rights, and not with the legal side of 
it. Privileges as regards waste lands were 
not peculiar to mirast villages and even Sir 
Thomas Munro admitted the fact that the 
samudayam tenure existed, and that was 
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conclusive of the fact that village settlements 
did continue even after British occupation, 
Sir Thomas Munro’s minute dealt with 
the question more with a view to securing 
the right of Government to revenue in miras? 
villages, but in the present appeal, they had 
not to deal with the question of revenue. 
The mirasidars in this case were only con- 
cerned with the question as to whether 
Government could deprive mirasidars of their 
right to immemorial waste. Government had 
admitted the claim of the mzrasidars to such 
right, though there was a tendency displayed 
in the later orders to resist that claim. 

Mr. Nugent Grant (Government Pleader), 
for Respondent No. 18.—The general proposi» 
tion is that ownership in the soilis vested 
in Government and Act IH of 1905 (Land 
Encroachments Act) is conclusive proof of 
the fact. Government, no doubt, resognised 
that mirastdars had certain privileges, the 
main privileges being preference to cultiva- 
The presumption under the Common 
Law was that Government was the owner 
of the soil in all gramanaitams. Madathapu 
Ramayd v. Secretary cf State (7) 
and Putloor Boyanna v. CGolusu Asethu 
(8) support this proposition. Subba- 
raya v. Krishnappa (6) also lays down 
that with regard to waste lands, the pre- 
sumption is that poramboke lands generally 
are the property of Government. Secretary 
of State v. Manjeshwar Krishnayya (2) ae- 
cepted the view of Sir Thomas Munro that 
the property in waste lands in mirast as 
well as non-mirasi villages belonged to Gov- 


ernment. 


The onus was on the plaintiff (mirasidar) 
to show that he was the owner of the vil- 
lage sites in mirasi villages, and that he had 
either by grant or other means acquired a’ 
title as against Government. So far as the 
question of grant was concerned, there was 
nothing on record in the present case to 
existed. It was the 
plaintiff who ought to satisfy the Court that 
there had been a course of proceeding or 
action with regard to particular property 
or particular right which could have only 
come into existence by any grant. As 


(7) 27 M. 386. 
(8) 24 Ind. Oas. 735; 16 M. L. ji 48, e 
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regards the village site in the present case 
there was nothing to show that for a 
course of years the plaintiff had been exercis- 
ing any acts of ownership. The plaintiff 
simply asked the Court to hold that, because 
the property in question formed part of a 
mirasi village, he had a right to that property. 
There were no instances on record to show 
that the increase of privileges on the part 
of mirasidars in regard to quarrying, fishery, 
pasturage or minerals had ever existed, and 
even if such privileges had existed in the 
remote past, they must be held to have 
since fallen into disuse. The attitude of 
Government had been to give mtrasidars 
preferential right to waste. Mir. sidurs had 
also preferential right over strangers for 
pattahs in respect of cultivable waste; and 
as regards immemorial waste, mzrasidars had 
no better right than that of pasturage and 
taking firewood, and those were ordinary 
privileges which attached to them as much 
as they attached to every other village 
community in a ryotwart tract. The plain- 
tiff’s case was that every property in a 
mirast village belonged to mvrasiddrs; but 
as regards immemorial waste, it was shown 
that the property did not belong to mrasidara. 
Sankaran Nair, J., started with the assump- 
tion that a right to excavation was indicative 
of ownership, but the past history of miras? 
tenure did not warrant that assumption. 


The proceedings of the Board of Revenue 
and minutes cf the Court of Directors 
show that nowhere in those referenses 
had Government ever admitted the rights 
of mtrasidars to be anything better than 
the rights of the orditary ryvts. Such of 
the rights as were conceded to mirasidars 
accrued by virtue of their position as 
headmen and nothing more. The Board 
of Revenue was decidedly of opinion that 
mtrasidars had no right to sell or mortgage 


porambokes or immemorial wastes. The 
decision of Mr. Lewin of the Provincia! 
Court that the property in immemorial 


waste belonged to mirasidars was not sup- 
ported by any anthority other than that 
of Mr. Ellis ana Mr. Sankara Alyar. The 
attitude of Government of that time was 
that Government should take the consent 
of mtrasidars before giving immemorial waste 
lands ito stiargers for cultivation. Mr. 
Lewin’s judgment was based ona mistake 
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of fact and in that circumstance that 
judgment was erroneous. a 


The property in gramanattams absolutely 
belonged to Government and no mrasidar 
was entitled either by custom or otherwise 
to any rights over them except those which 
Government had chosen to bestow upon 
them. The effect of the Government orders 
issued from time to time on the subject 
of mirast tenure was that Government recog- 
nised certain privileges of mirasidars in 
respect of village sitesand that Government 
were willing to preserve those rights to 
them. If the property in village sites abso- 
lutely belonged to Government, there was 
no justification for holding that Govern- 
ment had ever waived their right to prevent 
mirasidars from alienating or otherwise 
disposing of village sites for purposes 
other than those which had been originally 
intended. 


Fakir Muhammad v. Tirumala Ohariar (9) 
was opposed to the view that immemorial 
waste was the property of the mzraszdars. 


No issue wag raised in the lower Courts 
as to custom, but the argument in the 
Division Bench of the High Court was 
based largely on custom. The general 
issue as to whether mrasidars had a pro- 
or other 
poramboke lands was much wider of the 
plea raised in the case. If their Lord- 
ships came to a decision as to the proprietary 
right of mirastdars in respect of soil in 
village sites, that decision might be held to 
apply to other rights of mzrastdars in mirasi 
villages. A decision sought to be obtained 
with regard to certain rights in a particular 
District might be subsequently sought to 
be made applicable to similar rights in 
otber Districts. In a Government Order 
issued in 1872, Government no doubt re- 
cognised proprietary right of mdrasidars 
over gramanattams, but that recognition was 
not conclusive admission as against Govern- 
ment, though if might be treated as evi- 
dence against the Government. Government 
issued that order on flimsy materials. 


(9) 1 M. 205; 1 Ind. Jur. 299, I M. L, R., 319; 1 
Ind. Dee. (xn, s.) 136, 
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Mirasidars had certain powers of superintend- 
esce over the villages conferred upon them 
by Government and those powers were now 
made a foundation of their claim to owner- 
ship in village sites. 

= OPINION. 


Watts, C. J.—The question referred to 
ng is, whether in a marisi village the mirasi- 
dar is entitled to recover possession of a 
house site held under a patia from (Govern- 
ment: and,to show what it involves, it may 
be well to state at once the circumstances in 
which if artses in the case under appeal. On 
the 16th November 1894, Mr. Gsorge Stuart 
Forbes, Acting Collector of Chinglepnt, 
pissed orders on certain petitions praying for 
an extension of the chert nutium; or part 
of the village sites reserved for Pariah, in the 
village of Mannur inthe Saidapet Taluk not 
far from Madras. He began by observing 
that out of the whole Survey No. 14 A of 
23 acres which was olassed as village 
site, 97 cents, or nearly one aore, identical 
with Survey No. 45 in the paimash or old 
survey, was shown inthe p2¢mash accounts 
as Cherial Pizhakkadai” or reserved for 
Pariahs. There had, he went on to say, been 
no erection on this site by any mÈirasidar 
since the date of the paims (apparently 
about 1645) and the only building on it was 
an arrack shop. He did not interfere with 
this, but stated that the rest of the plot 
was available for sites in extension of 
the parachert or Pariab quarters, and 
directed it to be laid ont in streets and house 
sitas in such a manner as to facilitate sanita- 
tion and the convenience of the rasidents. As 
regards any claims from nzrasitars, he merely 
observed that “the short usurpation by 
the mzrasidars in recent timas, which is 
supported by the entry in the Adangal of 
Seshachellam Chetty (plaintiff) and others,’ 
ig invalid and cannot be racognized.’? The 
Adangal (Exhibit G) is described as ‘the 
village account of lands held in the village 
according to Sarvey numbers. The 
paimash register only «contained the names 
of actual occupiers of sites in the nattam 
as appears from Exhibit X, but in LES6 it 
came to light that at soma time or other 
the names of the mirasi lary had been in- 
serted in the Adangal as wall as the names 
of the actual osacupiers, whioh salons ap- 
peared in the paimish ragister, and had 
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also been inserted as owners of the 
unoccupied sites as regards which no 


names appeared in the parmash register; 
and this was apparently what Mr. Forbes 
was alluding to in speaking of the recent 
usurpation, Exhibits I to VIII are 
applications for sites put in immediately 
after the Collectors order by residents 
in the parachert which, the endorsements 
show, were granted or refused according 
to the merits. This was in 1894 and 
early in 1895, and the present suif was 
not brought until January 1905, ten years 
later. The plaint alleges that the plot 
was the property of the plaintiffs and 
that they constructed and rented to the 
13th defendant a leaf-roofed shop marked 
B in-the annexed plan; that the defend- 
auts on 17th Odsatober 1903 took wrongful 
possession of the plot and erected the 
shed marked OC; and the defendants Nos. 
1 to 12 with the 13th defendant after- 
wards dismantled the shop B and erected 
the sheds D and E. Defendants Nos. 1 
to 12 pleaded that the site was not the 
property of the plaintiffs but of Government 
who had granted the sites thereon, They 
alleged that the building C (a mission 
hall) and E (a sundries bazaar) had 
always been in existence and that D had 
been erected three or four months prea- 
viously as the shop B was in a ruined 
state. The 13th defendant pleaded that 
he was only a servant of the owner of 
the toddy shop, and the latter was added 
as 14th defendant but remained ex parte, 
The District Munsif at first dismissed 
the suit on the ground that the 
Seeretary of State in Council was not a 
party, but on appeal the plaintiffs 
undertook to make him a party, and this 
having been done, the Collector filed a writ- 
ten stitement on his behalf as 15th defendant 
in which he alleged that the plaintiffs have 
not and never had any title to the property, 
and never occupied it in a manner inconsist- 
ent with the rights of Government, and that 
Government had exercised rights of owner- 
ship over it to the knowledge of the muzrasz- 
dars. The entries in the village accounts for 
some years by officers who were themselves 
mirasidars were, ib was alleged, only paper 
entries and did not affect the proprietary 
right of Government, In his judgment the 
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District Munsif observed that in the Settle- 
ment Register, Exhibit F (1875), the names 
of the Ist plaintiff and the other mrasidars 
‘were not entered against Survey No. 14 A, 
the village site, and thenceforward they had 
never taken any steps to assert the right to 
the land and have it included in their pangu 
lands. The District Judge took the same 
view and observed that the plaintiffs had 
never cultivated the land, and had put up 
the thatched hut B in 1902 long after Gov- 
ernment had assigned the sites. They ac- 
cordingly dismissed the suit, but held it was 
not barred as it was instituted within 12 
years of the grants made under Mr. Forbes’s 
orders at the end of 1894. The result of the 
findings would, therefore, appear to be that 
the site in question was waste land over 
which the plaintiffs never exercised any 
rights of ownership until some’ years after 
it had been allotted by Governmentin exten- 
sion of the chert or Pariahs’ quarters. 

The Privy Council have very recently 
pointed ont in Secretary of State v. Bad 
Rajbat (10) that, as regards lands such as 
these whioh have been ceded by native rulers, 
the only enforceable rights are those con- 
ferred by the Crown by express or implied 
agreement or by legislation; but in order 
rightly to appreciate the action of the Crown 
or Government, it is necessary to know some: 
thing of the pre-existing state of things. We 
have not been referred to any oritical 
discussion of the legendary settlement of 
Thondamandalan, as this part of the country 
was called, by 800,000 Vellalas from the 
west coast of India which is referred to in 
the judgment of Sankaran Nair, J., and 
had been dismissed as fabulous by Sir 
Thomas Munro in his well-known minute. 
What wedo know is that this Districé was 
the seat of an ancient civilisation, and 
that Kanchi or Coonjeevaram was the capital 
of the Pallava dynasty who flourished until 
their overthrow by the Cholas about the 
end of the“ 9th century; and that it was 
afterwards one of the principal cities in the 
Chola Kingdom, which again was absorbed 
in the Vijianagar Empire in the 15th 
century. That Empire had fallen into 


(10) 80 Ind. Cas. 303; 42 I, A. 229; 23 0. L. J. 1; 

9 0. W. N. 1087; 13 A. L. J. 953; (1915) M. W, N. 

563; 29 M. L. J. 242; 18 M. L. T. 179; 2 L, W. 781; 17 
Bom.el, R. 730; 89 B, 625, l o 
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decay, when in the middle of the 17th 
century one of its nominal dependarts 
granted the East India Company four 
mtrast villages on which Fort St. George 
and the adjoining White and Black Towns, 
as they were then called, were erected. To, 
these was added, some years later, the 
shrotriem village of Triplicane; and after 
the advent of the Muhammadans three more 
marasi villages, which are now included in 
the Municipal limits of Madras, were granted 
in 1694 during the reign of Aurangzib, 
Further grants were made early in the 
18th century of villages with what are 
now within the Municipal limits and beyond, - 
and finally the whole District of Chingleput 
as if now is was assigned by the Nabab of 
Carnatic to the Company in return for 
their services against his enemies and be- 
came known as the jaghir. It was sub- 
sequently laid waste by Hyder in bis 
invasion of the Carnatic, and it was only 
some years after 1784, when peace was 
restored, that the question with which we 
are now concerned came to the front in 
connection with the proposed introduction 
of a Permanent Settlement on the 
lines on which Lord Cornwallis bad 
carried out the Permanent Settlement of 
Bengal, and it became necessary to in- 
vestigate the position and rights cf the 
mirastdars in relation to the land. If they 
were the real owners of the land it could 
not be parcelled out among zemzndars under 
Regulation XXV of 1802 which reproduced 
the Bengal Regulation of 1793; and. later, 
when the idea of a Permanent Settle- 
ment was given up and the system of 
ryotwart settlement with the individual 
cultivator was coming into favyeur, this 
alleged ownership of the mdrasidars was 
again an obstacle to the introdustion of 
settlement with the actual cultivators. The 
result of the controversy in the early years 
of last century was that the settlement 
was made with the mérasidars and not 
with zemindars or with the actual cultivators; 
but many questions such as those with 
which we are dealing were left outstanding 
and lapse of time has not made it any 
easier to settle them, in spite of the lengthy 
discussions which are to be found in the 
Mirasi Papers which go down to 1864 and 
in‘the further papers which have been 
specially printed for this cage, 
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It is unnecessary to g6 iito old cor- 
‘troversies as to ownership of land iti India 
as to whether, as has heen sometimes 
held, the State was the owner of all land 

hich it had not actually alienated and 
e the cultivators were merely tenants under 
it, of whether the cultivators are the owners 
subject to the right of the State to share 
in the produce, or whethef, ag James Mill 
thought (Fifth Report, Ed. Higgin- 
botham, page 816), Government and the cul- 
tivators should be regarded as “Joint tenants”, 
by which he probably meant co-owners. In 
1796 (M. P. 26) the Madras Government 
went so faras to assert it tobe the great 
feature in all the Governments of India 
that the Sovereign is the lord of the 
Boil. As regards waste lands ab any rate, 
it séems clear, as -beld in Secretary of 
State v. Manjeshwar Krishnayya (2), that by 
the Muhammadans waste lands in dohqttered 
- countries were always held to be the pro- 
perty of the State. It may be taken then 
that the principle to start with generally 
is that in India waste or unoccupied 
lands at any rate belong to the State, and the 
Madras Legislature has in Madras Act HII 
of 1905, whioh is modelled. on Bombay. 
Act V of 1879, given statutory force to 
this rule which had previously been held 
applicable to lands of this character. 


The question then is, whether unoccupied 
lands in mirası villages in this District, 
and more especially the unoccupied lands 
set apart for house sites in the villages, 
form an exception to the general rule and 
were recognised as private property when or 
after the British Government succeeded to the 
previous rulers. The distinctive thing about 
the district is the persistence until very 
recent times of the system of joint cultivation 
of the village lands by the villdge community 
of mtrastdars, the actual cultivation being done 
by a dependent population working underthem. 
This is a stage of agricultural development 
through which various peoples have passed 
and of which traces are to be found in 
England, Germany and Russia, both European 
and Asiatic, and even in Japan (see 
Lewinski’s Origin of Property, London, 
Constable and Co, 1913), but it by no 
means necessarily connotes the ownership 
by the cultivators of the adjoining’ waste 
opr unoccupied lands, or implies that the 


INDIAN OASES. 


935 


cultivators have greater rights in respect 
to them than, inhabitants of other villages 
in the neighbourhood where the system 
does not prevail, as was pointed by Sir 
Thomas Munro. The right of the State to 
admit cultivators to uncultivated land for 
the purpose of realizing its revenue, which 
is a necessary incident of the immemorial 
revenue system and is recognized in the 
recently published Arthasastra of Kautilya 
dating from 300 B. ©., Bk. 2, C. 1, section 
47, necessarily involves the right of the 
State to provide such cultivators with sites 
as the nattam. Nor is if a necessary 
inference that the village community owned 
all the land within the boundaries of the 
village, for as observed by Mr. Hodgson in 
the report on the Survey of Dindigul (1) 
note (Fifth Report: Edition Higginbotham 
Co., at page 607), “the whole lands of a 
Province in India, whether cultivable, arable, 
Waste, jangle or hills, have been from time 


immemorial apportioned to a particular village 


so that all lands are within the known 
boundaries of some village. The total area 
of all villages forms the whole landed 
surfase of that particular Province”. And 
there is satisfactory evidence, as appears 
from Mr. S. Krishnaswami Aiyangar’s 
Ancient India and Mr. Vincent Smith’s 
Early History of India, 3rd Edition, 1913, 
that under the Cholas the lands and 
eultivation were carefully surveyed and 
holdings registered at least a century before 
our Domesday Survey. 

It is perhaps hardly safe to make any 
positive assertion about the ownership of 
the nattam acd other unoccupied lands in 
periods so remote as to which the evidence 
ig so scanty, but the great irrigation works 
and temples which have come down to us 
from this period and were probably pro- 
duced by forced labour point to active 
intervention and control by the State and 
do not support the .conclusion that the 
village oultivators, whether cultivating 
jointly or individually, were regarded as the 
owners of land which they had not re- 
claimed to cultivation in the absense of 
evidence of user or recognition. 

As evidence of recognition it is said by 
Sankariah in the Mirasi Papers that former 
rulers were in the habit of purchasing 
lands from the villagers to present them, 
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to temples and in the three volumes of Dr. 
Hultzsch’s South Indian Inscriptions there 
are inscriptions nearly a ‘thousand years old 
that appear to bear this out, but it does not 
appear that the lands so acquired were waste. 

Nor is such a view supported by what we 
know of the history of the mzras villages 
now included in the municipal limits of 
Madras which, as already mentioned, were 
acquired in the 17th century and the 
years immediately following long before 
the present controversy arose. The three 
bulky volumes, recently brought: out by 
Col. Love for the Government of India 
under the title of “Vestiges of Old Madras,” 
contain a digestof all that is to be found 
in the records about the city from its founda- 
tion down to the end of the 18th century; 
and it is remarkable that they do not 
appear to support the claim 9f the mrasidars 
to the waste lands of the villages. Such 
references as there are seem to show that 
the Madras Government treated all waste 
lands as at its disposal and the claim 
would appear not to have heen disputed. 
See Volume T, pages 170, 579.80; Vol, II 
page 127 and pages 193 and 194, Jn Volume 
II, . page 505, under the year 1768, 
we find mention of namerons leases 
granted by.tbe Company of large areas 
for the erection of the garden hcuses that 
form a feature of the city; and Mr. Ellis’ 
answer in the Mirasi Papers to the 9th 
question put to him suggests that, when 
-he, wrote in 1814, a great part of the 
village lands had been converted into 
gardens in this way; and in the suit in the 
Supreme Court in 1808, which will be 
referred to later, Sir Thomas Strange, 
C. J., stated that the only cases as re- 
gaids marasi villages which came before the 
Mayor’s Court in the 18th century dealt 
with anotber question. 


The fact relied on by Sankaran Nair, 
J., that in the conveyances of the 1th 
and early | 9th centuries, which are collected 
in the Mirasi Papers, the transferor purports 
to convey not only his cultivable lands 
but also all! his rights in the nattam and 
the waste lands which had not been divided, 
and in fact deals with them as the sub- 
ject of co-ownership-is of course to be 
considered, but as against the State which 
was the other party interested, such claims 
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appear not to be entitled to much weight 
except in so far as they are supported by. 
actual aser or recognition. 

Coming now to the views expressed by 
Mr. Place and later by Mr. Ellis, Col- 
lector of Madras, and his sheristadar Sani 
kariah in answer to the questions put by the 
Board of Revenuein 1814 (Mirasi Papers, page 
155), though they were nodoubt well warranted 
in championing the mrasidars and asserting 
their proprietary interests against proposals 
to ignore them either in favour of zemindars 
or of the actual cultivators, it by no means 
follows that the mérasidars were the owners 
of the waste lands in the village as well 
as of the lands they had reclaimed to 
cultivation. Sankariah, a successful official 
of those days, who, as was pointed ont by 
my learned brother in the course of the 
argument, was almost certainly a mirasidar 
himself, no doubt says distinctly that they 
owned the waste, but Mr. Ellis speaks 
only to a restricted right of user falling 
short of full ownership. 


Eventually even as regards cultivable 
waste the mirasidareè ownership has not 
been fully established, and though they 
had and still have a preferential right to 
such lands, yet on failure to cultivate them 
they are liable to have cultivators put in by 
Government. Mr. Ellis and Sankariah no 
doubt claim that they were entitled to be 
restored within 105 years on making com- 
pensation, but that claim has not been sub- 
stantiated. No doubt their claim to receive 
swatantvams, ‘or payments from the newly 
admitted cultivators, is evidence of their 
claim to ownership of the waste which they 
bad reclaimed to cultivation; but, according 
to the decision of the Full Bench in 
Sakkajt Rau v. Latchmana Gaundan (4), such 
swatantrams are not generally payable but 
only on proof of custom. Further Mr. Bllis’ 
views have never won complete acceptance. 
In 1822 (Mirasi-Papers, page 423), the 
Court of Directors found fault with the 
Madras Government for having printed and 
circulated to the Service the answers of 
Mr. Ellis, as a question of this kind chenuld 
be decided not upon one man’s opinions elone 
but upon a consideration of all the evidence 
which could be obtained. They considered 
the course adopted would toa great degree 
haye the effect of imporirg upon the Service 
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the opinions of Mr. Ellis as the authorita- 
tiyeconclusion of Government. The Govern- 
ment in reply disclaimed any such intention, 
and we find the Board of Revenue treating 
the question of the extent of the mirasi- 


far” rights in waste’lands as an open one - 


and framing a fresh series of questions for 
Collectors on the subject (Mirasi Papers, page 
427) on the llth December 1823, 
The Government of Sir Thomas Munro 
did not pass any orders on these pro- 
ceedings so that fresh queries were never 
sent to Collectors; and on 3lst December 
- 1624, Sir Thomas Munro wrote his well-known 
minute on the state of the country and the 
condition of the people, in which speaking 
with his wide experience gained by him as 
a Settlement Officer in various districts of 
Southern India as to the system prevailing 
under the Vijianagar and Muhammadan rulers 
he incidentally contested nearly all Mr. Ellis’ 
opinions and conclusions. Selections from 
the minutes of Sir Thomas Munro, Hd. 
Arbuthnot, Madras. Ed. Higginbotham, 
1886, page 228. The question discussed by 
Sir Thomas Munro no doubt related to the 
cultivable waste rather than to waste which 
was excluded from cultivation either as 
unfif or as reserved for other purposes; but 
there can be no doubt that he would have 
expressed himself as strongly as regards 
the ownership of waste excluded from cultiva- 
tion, 

The pacmash survey and accounts of the 
district appear from the District Manual 
to date from the years immediately follow- 
ing, and the extract from the pazmash ac. 
counts, Exhibit X, exhibited in this case and 
dating it is said from 1845, shows that, while 
the name of the owner is given in the case 
of each occupied site in the nattum, no name 
is entered against the unoccupied portion, 
which goes to show that the private ownership 
of the unoccupied natfam was not then recog- 
nised. In 1&39, the Board (Mirasi Papers, page 
452) expressed the opinion “that as regards 
immemorial waste the rights of the mrasidars 
are confined to the pasturing of their sattle, 
the eutting of firewood, ete, and similar 
common privileges, but these must always 
give way to any proposition ensuring the ex- 
tension and realisation of the public reve- 
nue.” The passage is important as it was 
sited by the Full Bench in Sakkajt Rau v. 
Latchmana Gaundan (4) and adopted as laying 
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down the true rule in Sivartha Natcken v. 
Nattu Ranga Chart (1). 

We are not, however, immediately concerned 
in this case with the general question of the 
ownership of waste lands but with the owner- 
shipot part of the village natiam or village site. 
The nattam or area reserved for house sites is 
a feature of every village, zemindart, ryotwart, 
and mtrast alike, and consists of unassessed 
land set apart for the ereation of houses and for 
the adjoining backyards. In Dr. Hultzsch’s 
South Indian Inscriptions, Volume IJ, part 1, 
No. 4, we find the ur-nattam and parecher?, 
or Pariahs’ quarters, enumerated with tanks 
and burying grounds as free from assess- 
ment, and there are other inscriptions of the 
same kind showing that a portion of the site 
was set apart for Pariahs or untouchables from 
very early times. So far as the inscriptions 
enable us to judge, the affairs of the 
villages appear to have been managed by 
sabhas cr assemblies of leading men in 
the villages, who were probably left to allot 
house sites as the occasion arose without 
interference. Such a power of allotment 
would not connote ownership, but might of 
course give rise to it if it Jed to the sites 
being dealt with as private property and 
sold or leased as such. 

As regards waste lands generally, the Mirasi 
Papers contain discussions as to whether 
the mirasidars were entitled to compensation 
for waste “lands acquired for public pur- 
poses, and that such claims were in some 
instances admitted appears not only from 
the instances given but also from the fact 
mentioned in the Chingleput District Manual 
and also by Mr. Stuart in his report in 
1909 that Government in 1870 desided to 
refuse any longer to pay compensation for 
such lands. The oase which subsequently 
came before Sir Charles Turner will be consi- 
dered later. As regards the natiam itself in 
1856 (M. P. 358, 5538). the ques- 
tion was the subject of a strong divergence 
of yiews between the Board of Revenue 
and the Government of the day which 
favoured the mirasidar's claims and went 
so far as to dispossess in his favour a 
stranger whom the mirasidar had sued un- 
successfully in the Civil Courts The papers 
were sent Home, but the Court of Directors 
in their reply did not commit themselves to 
one view or the other. 

In 1869 Government framed darkifst 
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pales (as to applications for grants of land) 
in the District in which the prior clainis 
df the dirasidafs were recognised. Rüle 
13, however; provided that tanks, threshing 
floors; burying ¢roiinds, eté., should not 


þe givén dway on datkhast and concldded, ` 


“applications for gřamanattamè or village 


sites shall not be entertained.’ In 1872 
as appears from G. O., dated 16th 
December 1872, No. 1684, the Board 


called for returns from Collectors as to 
the practice in their districts of giving 
gramanattam land as house sites to persons 
who were neither pattadars nor actual 
onltivators; and the answet from Chingleput 
was it was granted to all applicants ona 
fixed scale. This goes to show that the 
mtrasidars were, to say at least, not then 
yery conscious of their rights now claimed 
for them,’ Commenting on the answers 
returned, the Board put forward the view that 
the grumanatiam in villages is the commanal 
property of the villagers, a position which 
may be taken up with regard to non- mtrast 
as well as to mirast villages. But the 
Government of the day were not prepared 
to go so far, as they were of opinion that 
the old hookamnamahs showed that enjoy- 
ment of the gramanattam was subject to 
regulation by Government. These hookam- 
namahs no doubt related to non-mtrasz 
villages, for as already observed, whatever 
the ownership of the nattam, the mirasidars 
were probably left to allot sites 
in the nattam according to requirements 
and this was probably not interfered with 
by the Muhammadar Rulers, who generally 
rented the villages to the mirasidars them- 
selves at a fixed rental, except in so far 
as they may have granted villages in znam. 
The District Manual contains a long list 
of znams, but there are no particulars of 
the datesor terms of the grants. In passing 
orders on this occasion asserting the title 
of Government in the nattam in ordinary 
villages Government made an exception in 
favour of purely masi villages, where they 
said ‘the gramanatiam no doubt appertains 
to the mtrasidars equally with the other 
poramtoke.” Accordingly they issued rules 
on the subject excepting zemindarr and 
nurast villages and villages which were private 
property, although the Collector’s answer 
showed thatthe grants of the nattam had been 
måde by the Government without opposition in 
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Chingleput: Two years later, however, when 
the Settlement of Chingléput was effected, 
an erlfr$ was mads in fie Settlement register 
of each village (cf. Hxhibit P) that in 
the grdmarnaotidm iid néw éndlosti¥e was _ to 
be made or new building ‘erected withoit. 
permission in future, which shows thatthe 
nattam was not then treated as completely 


at the disposal of the wmtrasidars, The 
G. 0O., dated 18th August 1856, 
No, 724 Revenue, contains a Board’s 


proceeding rejecting the claim of the mirast- 
dar to control the cherinattam in which the 
dlaims of the mirasidare are vigorously attack- 
ed on mitch the same gtotinds as have 
been urged before us, atid Government did 
not interfere with the Board’s decision bat 
recorded the proceedings without remark. 
In 1890 Government followed this up by 
directing that in the Adangal accounts, 
where in addition to the name of the oceupier, 
the name. of the mirdsidar was found, it 
should no longer be recorded. The palmash 
register, Exhibit X, in this case only gives 
the names of the owners of sites in actnal 
osenpation and does not show any owner 
against No. 45, the snit land, but- merely 
describes it asthe backyard of the cherzmen, 
At some subseqtent period the names of 
the mirasidars were entered as owners in 
the Adangal account, not only of unoscn- 
pied sites like this, but also of the oecupied 
sites. It was alleged that this had been 
done surreptitiously to create evidence of 
ownership and the mirasidars’ names were 
struck ont in eases where there was an 
occupier, but apparently were leftin when 
the site was unsocupied. In these circum- 
atances J cannot give the entries in the 
Adangal aesounts the weight that might 
otherwise attach to them. The question 
came up again in 1892, when Government 
expressed themselves more guardedly, ob- 
serving © the question of the ownership of 
Pariah house sites is one of legal right 
and if the mirasidars have it they can 
only be expropriated by compensation.” 
Lastly we have the report of the Special 
Settlement Officer, Mr. Stuart, in G. 
O. 2868, dated 19th October 1909, 
which shows that where the mirasz right 
is in the hands of a few, the claim to 
the village site is still often kept alive and 
used for the purpose of keeping the rest of 
the population in subjection, and that in other 
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.cases no attempt is made to enforce it. 


Coming now to the decisions of the Courts 
—the judgment of Sir Thomas Stratige in 
1808 in the Thondiarpet case (Mirasi Papers, 
page 127) shows thatthe right of the nitrast- 
dars to the village site was proved in that case 
by abundant oral evidence to the satisfac- 


- tion of the Chief Justice, who, however, ob- 


_ the mirasidars were fuller 


served that it did not appear and was not 
material in which respect, if any, the 
mtrasidars were subject to the intervention 
of Government except for the Szrcar share. 
The principle which was laid down and 
on which the judgment proceeded was that 
the nature of the miras? right was to be 
ascertained by user; and that stillappears 
to me to be the governing test. In 1841 
(M. P. 462) we . have the judgment 
of Mr. Lewin in the Provincial Court of 
Chingleput in a suit to whieh Government was 
a party and did not appeal, in which as to 
cultivable waste the law was taken from Mr. 
Ellis’ answers and Government were held to 
have no right to issue cowles of lands in 
mirast villages which the mnwrasidars were 
willing to onltivate. This does not really 
amount to more than a recognition of the 
mirastiars’ preferential right to cultivate, 
and must now be read with the subsequent 
Full Bench desision in Sakkaji Rau v. 
Latchmana Gaundan (4). The judgment in 
1849 of the Sudder Adalut in Special 
Appeal No. 108 of 1844 (M. P., 483) 
is more directly in point, as it SANDHINGAN 
the mirasidars as the hereditary proprietors of 
the soil including the nattam, and laid down 
that if a purakuds ceased to cultivate, he 
became a casawargam and liable to pay 
rent for his backyard to the mirasidar who 
clearly had the right of ejection. The 
judgment in Special Appeal No. 186 of 1859 
(M. P. 485) was also ina suit in which 
the mirasidar was held entitled to evict 
the casawargam tenant from ahouse site which 
had been in his occupation for a great 
number of years on paying compensation 
for the buildings he had suffered the defend- 
ants to construct and oceupy. The fact that 
these two cases are from Kumbakonam does not 
detract from their weight, as the rights of 
in Chingleput 
than in Tanjore. Coming now to the year 
1882, in that year Sir Charles Turner, 
CŒ. J., in a suit*® to which Govern- 
# See 40 Ind. Oas, 920R- Hd, 
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ment was a party, upheld the right of the 
mirasidars to compensation for a pleee of 
waste land in the village of Vyasarpadi 
on the authority of Mr. Ellis and Mr, 
Sankariah, and there was no appeal from 
his decision. There was also a detree of 
the District Munsif of Trivellore in Original 
Suit No. 31 of 1894, in which the right 
of the mirastdar to the naitamy was assert- 
ed, though it was at the same time held that 
the mzrasidar was liable to be assessed for 
cultivation on the nattam. There was no 
appeal, and the papers suggest that Govern- 
ment was not anxious to bring the question 
before the higher Courts in the hope 
apparently that the mzrasidars’ claims would 
die out of themselves, In Sivantha Naichen v. 
Nattu Ranga Ohari (1) Davies and Benson, 
JJ., in second appeal refused to interfere 
with the finding of the lower Courts that 
the shrotmemdar in that case, who stood in the 
place of Government, and not the mirasidars 
of the village, were entitled to the compensa- 
“tion for a piece of waste land in a mirasi 
village compulsorily acquired. There was 
evidence of user in the particular case, but 
the learned Judges laid down generally that 
“the rights of the mirasidars over immemorial 
waste (apart from their preferential right to 
cultivate) appear to be confined to grazing, 
cutting firewood and similar common 
privileges as stated by the Board of Revenue 
in 1839 in the passage already quoted 
in this Courts judgment in Sakkaj: Rau 
v. Latchmana Gaundan (4), but those rights 
were liable to be extinguished by the Govern- 
ment alienating the land” This passage 
does not, however, deal directly with the 
ownership of the nattam. In the South 
Canara forest oase, Secretary of State v. 
Manjeshwar Krishnayya (2), Benson, J.,deliver- 
ing the judgment of the Full Bench again laid 
down that both under the Hindu and Muham- 
madan Governments waste lands belonged 
to the State, and observed incidentally that 
the right of Government to the waste lands 
had now, after protracted contest, been 
established as against the mzras¢dars on the 
East Coast, but this point did not arise for 
decision. We have also been referred to the 
désision of Benson, J., and myself and in 
Natesa Gramani v. Venkatarama Reddi (5), 
where we upheld the finding of the two 
lower Courts on the evidence that a certain 
tank ina shrotriem mirasi village bélonged 
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.to the mtrasidars and not to the shrofriemdar, 
or Government assignee. I do not think 
that Benson, J., who wrote the judgment, 
‘intended to lay down anything inconsistent 
with the opinions expressed by him in 
Sivantha Naicken v. Natiu Ranza Ohang 
(1) and Secretary of State v. Mameshwar 
* Krishnayya (2), The decision in Sivantha 
Natcken y. Nattu Ranga Chari (l) was 
explained as having proceeded on the facts 
proved as to the particular village, and not 
as laying down as matter of law that 
poramboke lands in mirasi villages must 
. necessarily ba the property of the zemindar, 


that is to say, of Government or its assignee. ` 


T have now dealt with the most important 
aspects of the question, and it only remains 
forme to formulate my conclusions in this 
important and difficult case. The village 
nattam is land in the village set apart from 
time immemorial for house sites and cannot 
be used for any other purpose so long as it 
retains its character as nattam On the 
evidence with which I have dealt I am mot 
satisfied that before the advent of British 
rule and especially under the Muhammadan 
Government unoccupied natiam was generally 
recognised by Government as the private 
property of the mirasidars, though no doubt 
where, ag was frequently the case, they 
were themselves the renters of the village, 
the control would remain in their hands, and 
they may in individual cases have exercised 
rights of ownership over it. 

The next question is—has the mzrusidars’ 
ownership been established subsequently 
either by Government recognition or by 
judicial decisions in the proceedings and cases 
to which I have referred. As regards recogni- 
tion, it cannot be said that the Board of 
Directors, or their successor, the Secretary 
of State, have ever recognized the mirastdars 
as owners of the nattam, and the varying 
views of successive Governments in Madras 
on a subject which has never ceased to be 
controversial do not appear to me to establish 
any general right based on recognition. 

As regards the cases, some of the early 
decisions are not reconcilable with the 
observations in recent cases such as Sivantha 
Naicken v. Natiu Ranga Chori (1) and 
Secretary of State v. Manjeshwar Nrishnayya 
(2) and, if I may say so with respect, appear 
to proceed on an unreserved acceptance of 
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the views of Mr. Fllisand Sankariah, which 
appears to me to be an unsatisfactory basis. e 
Even the unreported judgment of Sir 
Charles Turner is open to this observation. 
The question is one of great’ difficulty owing 
to the unsatisfactory character of the 
materials on which we have to base our judg- 
ment; but on the whole after the fullest con- 
sideration of the case in all the aspects that 
have been presented to us, I do not think 
that these materials warrant us in laying 
down the broad proposition that unoccupied 
nattam in this Districtis the private property 
of the m/rasidars, and Lam of opinion that 
the question should rather be decided on the 
evidence in each case. and with speoial 
referenoe to user, which will probably not be 
found to be uniform. This was to some 
extent the test recognised in Natesz Gramang 
vy. Venkatarama Reddi (5), one of the Jatest 
decisions, and a similar course was adopted 
by Sir Charles Turner and the other 
members of the Full Bench who decided 
Sakkaji Rau v. Latchmana Gaundan (4) as 
to the amzrasidars’ claim to swantantrams, 
which in effect involved their claim to owner- 
ship of the cultivable waste, that is to say, of 
the land in the village which they had pre- 
sumably reclaimed to cultivation but had 
ceased to cultivate a claim which was at 
least as strong as the present claim to the 
unocaupied naticm. In this case, as in that, 
user must in my opinion bə the governing 
consideration. 

| may add that the preferential right of the 
mirasidars to cultivable waste, which is now 
well established, does not appear to me to be 
of itself a sufficient foundation for the general 
proposition that they are entitled to eject 
inhabitants of the village from portions of the 
unoccupied natiam granted to them by 
Government, though they may be entitled, 
as incidental to such right of preferential 
cultivation, to the allotment of sites on the 
unoccupied natiam, when necessary. - 


In the result [am ^f opinion that there 
is no general presumption of the mirasidars’ 
ownershipofthe nattam in the absence of 
evidence of user, but that where user is shown, 
the presumption of ownership readily arises, 

Ayuina, J.—The question propoundel for 
us to answer is as follows:— 

Whether, in a mirisi village, the mirasi- 
dar is entitled to recover possession of 4 
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house site held under a patta from Govern- 
ment,” 

Slightly amplified I take its meaning to 
be this;— 

“Where in a merasi village a person has 
” been granted a portion of the nattam 
poramboke for use as house site by a duly 
authorised Government Officer, can the 
mirasidar by virtue of any right, privilege 
or title inherent in him as mirasidar disregard 
the grant of the house site by such officer, 
and evict the grantee from possession? 


In tbe plaint the suit property is claimed 
by plaintiffs as absolute owners. How far 
this claim was intended to be based on the 
adverse individual enjoyment which has 
_ been found against by both the lower Courts 
is not clear: but I do dot think it has been 
seriously argued by the learned Vakil who 
represented them in this Court that their 
interest in the property amounted to absolute 
ownership, z.e., ownership without restriction 
as to the way in which the property should 
be utilized. Such a claim would in effect 
only be supported on the theory that every 
inch of land within the boundaries of a 
mirast village was equally and entirely 
the property of the mdrastdar—subject only 
to liability to pay land revenue to the Cercar. 
It is quite certain that no such claim 
has ever been recognised by Government 
or the Courts, even if it was ever advanced. 
- It is not disputed that the right of the 
mirasidar to deal with various kinds of 
land in his village is clogged with various 
restrictions. This is clear even from the 
authority most relied on by appellants: 
vide Mr. Elli’ Report at page 1%4 of the 
Mirasi Papers. Tanks, roads, threshing floors 
and other descriptions of poramboke lands, 
not excepting the nattam or house site 
goramboke with which we are immedi- 
ately concerned, can only be utilised for 
the purpose indicated by the description 
of each: while it is admitted that cultivable 
land can under certain circumstances be 
assigued by Government to a non-mirasidar 
and it has been held in Fakir Muhammad 
v. Tirumala Chariar (9) that a mdrastdar 
cannot without the permission of Government 
break up immemorial waste and bring it 
under cultivation. Obviously then “marasi” 
does not imply any general rule of complete 
ownership over all the lands of the village: 
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and what we have to consider is whether 
this power to evict under the circumstances 
contemplated by the reference is an incident 
of mirasi and whether it has been recognised 
by Government. That the latter is a 
necessary condition of enforcibility has 
been laid down in the most trenchant 
terms by their Lordships of the Privy 
Council in a very recent case, Secretary 
of State v. Bai Hajbai (10). They say:— 
“Before dealing with tke action which 
the Government of Bombay took in 
reference to this village of COharodi on 
receipt of these reports, it is essential to con- 
sider what was the precise relation in which 
the kasbatzs stood to the Bombay Gov- 
ernment the moment the session of their 
territory took effect, aud what were the 
legal rights enforceable in the Tribunals 
of their new Sovereign, of which they were 
thereafter possessed. The relation in which 
they stood to their native Sovereigns before 
this cession, and the legal rights they 
enjoyed under them, are, save in one res- 
pect, entirely irrelevant matters. They 
could not carry in under the new regime the 
legal rights, if any, which they might 
have enjoyed under the old. The only 
legal enforceable rights they could have as 
against their new Sovereign were those, 
and only those, which that new Sovereign, 
by agreement, expressed or implied, or by 
legislation, chose to confer upon them. 
Of course this implied agreement might 
be proved by circumstantial evidence, such 
as the mode of dealing with them which 
the new Sovereign adopted, his recognition 
of their old rights, and express or implied 
election to respect them and be bound by them, 
and if 1s only for the purpose of determining 
whether and to what extent the new Sovereign 
has recognised these anite-cession rights of 
the kasbatzs, and has elected or agreed to be’ 
bound by them, that the consideration of 
the existence, nature or extent of these 
rights become relevant subjects for enquiry 
in this case.” 


Whatever view is taken of the origin of 
mirast tenure (which is entirely a matter 
of speculation) and the privileges it confers, 
there are undoubtedly certain incidents, 
which have been claimed as attaching to it 
from ancient times,'and have to some extent 
been recognised. They are:— e 


942 
SESHACHALA CHETIY V. PARA CHINNASAMI, 


(a) The right to hold his maniam lands 
free of all payment of land revenue. 

(b) The vight to hold his patta lands in 
absolute ownership subject to the payment 
of such assessment as the State may impose. 

(c) A preferential right to cultivation 
of all lands, which have been brought under, 
but have gone out of cultivation (seykal 
karambu). 

(d) The right to certain fees (dunduvaram) 
on lands granted for cultivation to non- 
mirast cultivators (payakaris). 

(e) Certain rights over immemorial waste. 

(f) Certain rights over lands set apart 
for various communal or public purposes; 
e.g., tanks, village sites, threshing floors, ete. 

Now all these rights may have a common 
origin in the status of the mirasidar: but 
none of them necessarily involves another, 
and, as will be seen, they vary with the 
description of the land to which they relate. 
Each, as it seams to me, requires to be 
separately established: and recognition- by 
the State, whether express or.implied, is 
an indispensable condition for the enforce- 
ment ofeach. It may be argued that the 
existence or recognition of one renders prob- 
able the existence or recognition of another: 
and this indirect evidence will be dealt with 
later. But it seems to me more convenient 
to start with the direct evidence regarding 
the peculiar incident with which we are 
concerned—that is, the rights of the mrast- 
dar as such over the village natiam, 

“Nattam” is a particular variety of 
poranboke land, Poramboke is defined ‘in 
Wilson’s Glossary thus: “Such portions of 
an estate or village lands liable to revenue 
as do not admitof cultivation, and are, 
therefore, exempt from the assessment, as 
sterile, or waste land, rock, water, wilder- 
ness, site of dwellings and the like: also 
common land near a town: any place situat- 
ed out of or beyond certain limits”. 

Natiam is the “site of dwellings” above 
referred to. It does not admit of oultiva- 
tion and is exempt from assessment, not 
because it is unfit by nature for the plough 
(it is frequently cultivated licitly and illicit- 
ly), but because it is required and set apart 
for an indispensable purpose—-the building 
of houses for the various members of the 
village community. Wherever the ownership 
or guasi ownership lies, this overriding 
limitation is respected by both parties, The 
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mirasidars do not claim to be entitled to 
bring nattam under cultivation except in the 
limited and special way incidental to the 
backyard of a house: and Government do 
not claim the right of granting iton patta 
for cultivation purposes subject to the pay- 
ment of assessment. Such a course is in 
fact expressly forbidden in the Board’s 
Standing Ordera. 

In fact the dispute between Government 
and the mrasidars as regards nattam practic- 
ally amounts to this: in whom rests the 
right and duty of apportioning the un- 
occupied ‘“‘nattam’ so as to ensure its utilisa- 
tion for the appointed purpose?. 

Now in deciding this question the plain- 
tiffs, ‘who are the parties seeking relief in 
this case, wish tọ override the general . 
presumption of the Common Law of India 
that the ownership of all unoccupied land 
vests in Government. If authority be needed 
in support of this presumption, I may aite 
Subbaraya v. Krishnappa (6), Secretary of 
State vy. Manjeshwar Krishnayya (2), 
Madathapu Ramaya v, Secretary of State 
(7) and Bhaskarappa v. Collector of 
North Kanara (11). In Madathapy Ramaya v. 
Secretary of State (7) Bhashyam Aiyangar, 
J., says at page 393 that presumably 
the free-hold in the soil of gramanatiam or 
village site is in Government. He was of 
course speaking of an ordinary ryotwart 
village where no marasi claims can be set 
up, but there is no doubt that the presump- - 
tion of Government ownership applies to 
nattam lands in ordinary vyotwarz villages, 
the ownership being subject to the important 
limitation above referred to. Even in this 
latter respect, it is not denied that where 
the natiam in an ordinary ryotwari village 
is in excess of what is reasonably required, 
Government may transfer a portion to 
“ayan” (assessed) and grant it on darkhast. 
I mention this specific reference to nattam 
in view of the possible suggestion that the 
presumption is inapplicable to goramboke 
lands. f 

The right of Government to allot nattam 
in ordinary villages has in fact never to 
my knowledge been questioned: and an 
elaborate series of rules has been framed for 
the guidance of Revenue Officers (vide 
B. S. 0.21). 


(11) 3 B. 452 at p, 588 et seq ; 2 Ind. Dec, (N. s.) 301 
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. The presumption has now been embodied 
in section 2 of Act IlI of 1905, and it-is 
very remarkable that there is no mention 
of mzrastdars among the numerous classes 
whose rights are specifically excepted. There 
is no reason to suppose that the Act was 
intended to put an end to any existing right: 
and the nuwrasidar might probably shelter 
himself behind the clause “all customary 
rights legally subsisting.” But the seation 
is important both as embodying the pre- 
sumption in an enactment and as indicating 
that in 1905 at any rate the Legislature 
treated the peculiar rights claimed by 
mtrasidars as on a different footing from 
those of jenmts and wargdars who are both 
recognised by name. The mraszdar has to 
show that his right is a ‘customary right 
legally subsisting.” 

This presumably ee proof of recog- 
nition by the British Government, which, as 
already indicated, is necessary to asi bilah 
the right as legally enforceable. 

As regards the recognition of miras? rights 
by the State, the burden of proof undoubt- 
edly rests on appellants: wide Secretary of 
State v. Bat Rajbai (10) above quoted. 


It may not be out of place to refer to one 
other point in this connection. If the mirasi- 
dars are legally entitled ‘to the right they 
now claim, itis of course the duty of the 
Courts to enforce it, irrespective of all con- 
siderations of expediency. But where it is 
clear that the right claimed tends to the 
prejudice of a purpose to which the property 
is admittedly dedicated, 1 think it is the duty 
of a Court to require very strict proof before 
giving a decree in its favour. In the present 
case, no one has ventured to suggest that the 
enforcement of the méirasidars’ claims over 
nattam would not be gravely prejudicial to 
the village community generally. 


Sankaran Nair, J., freely admits as 
much, and throws out asuggestion calculat- 
ed to ameliorate the rigour of mirası control, 
He says:— 

“It may be that, though the mirasidars 
are the owners of the village waste lands 
and house sites, that claim is subject to the 
claim of the labourers and the residents in 
the village, and that, if the mtrastdars happen 
to turn out a labourer from his homestead 
they are bound to give him other house 
sites.” 


INDIAN OASES, 


943 


But tbis liability is not recognised by the 
mirasidor: and is quite incompatible with his 
claim not only as put forward in the plaint, 
but as argued in Court before us. The B.S, 
O. provides a simple procedure whereby any 
resident of the village can obtain an allot- 
ment of vacant natitam for-the purpose of 
constructing a homestead. The recognition 
of the mtrastdar’s claims would place the 
entire control of this unoccupied nattam in 
the hands of a small corporation frequently 

consisting of two or three individuals (three 
in the present case) or even a single person. 
How potent an instrument of oppression this 
may be needs no demonstration. It is so 
even now, when the miraszdars’ claim has not 
been declared by the Courts, and the 
labouring classes have the support of Govern- 
ment in resisting it. In the latest survey of 


the condition of the District Mr. G., A. D. 
Stuart writes (section 12):— 
“In Ekabhogum villages the mirasidars 


still use their claim to village site as a 
weapon against refractory sub-tenants or 
labourers, in the manner described by Mr, 
Mullaly in 1890. A typical instance will be 
found in village No. 15, Kannivakam, in the 
Chingleput Taluk. Here there are two 
mirasidars, both absentees, living in Madras, 
The wet lands are poor and are assessed ot 
Rs, 2 and Rs. 2-8-0, but the. resident sub- 
tenants have to pay Rs. 12 an acre rent to 
mitrasidars. Their holdings are altered as 
often as possible so that they have lost all 
occupancy right. Their houses are mostly 
built on a piece of palta land and they have 
to pay rent to the nuvrasidar for each house 
site. There is plenty of vacant land on the 
poramboke village site, but the mdrasidars 
have “forbidden” the sub-tenants to build 
their houses there. J] explained to the sub- 
tenants that the mirasidars have no right to 
forbid them to use the village site, but they 
explained that, if they ventured to disobey, 
their cattle would be impounded. This is a 
form of oppression which is also mentioned 
by Mr. Mullaly. In this village all the waste 
land on which the cattle graze has been 
taken up and new stands in the patta of the 
mtrastdar, so that the sub tenants are entirely 
in the hands of the mzrasidars in this 
respect.” 

The Pocenia. of this claim by the 
Courts would enable mirasidars, wherever 
they chose fo unite, to practically banish 
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from the village any person who incurred 
their displeasure, and would go far to reduce 
the labouricg classes to the state of serfdom, 
from which they have been slowly emerging. 

I proceed to consider the evidence directly 
bearing on the existence and nature of the 
mirasidar’s rights over ‘nattam” and the 
recognition of these rights by Government. 
Existence and recognition are, of course, 
different things; but the evidence regarding 
both has to be dealt with together, inasmuch 
as appellants depend largely on alleged 
‘admissions by Government to establish the 
existence of the rights they claim. 

I may say at once that up to a compara- 
tively late period (about 1870) there is very 
little indeed either in the Exhibits in the 
case, or in the Mirasi Papers to which we have 
been referred or in the desisions of the 
Courts dealing with the point. 

The minds of Mr. Place, Mr. Ellis, 
Sheristadar Sankarayya and Sir Thomas 
Munro were all concentrated on something 
entirely different—the question of the rights 
of the mirasidars in cultivable land. In the 
last years of the 18th and the first quarter 
of the 19th century this was a burning 
question. A reference to the minutes of con- 
sultation dated the Sth January 1796 shows 
that at that time, Government took a very 
extreme view of the relative positions of them- 
selves and the ryofs (including mirasidars). 
“They say: “Though the inhabitants of each 
village may, from generation to generation, 
have cultivated the lands adjoining to it, 
yet the original compact is not changed by 
residence: they can establish no more ‘rights 
of inheritance in respect to the soils’ than 
tenancy upon an estate in Kogland can 
establish a right to the land by hereditary 
residence, although the liberal custom of 
English landlords has generally given a 
preference to the ancient inhabitants, where 
a reasonable rent has been acquiesced in.” 
“The mirast inbabitants then bear the same 
relation as the other inhabitants to Govern- 
ment; and both of them establish by 
hereditary residence in a village not a right 
but a preference to the cultivation of the 
soils, the proprietary right to which is 
exclusively vested in the Qircar.” 

These were the views that Mr. Place, 
and to some extent Messrs. Ellis and 
Sankarayya were combating in the memo- 
randa and reports on which reliance is 
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placed by Mr. Srinivasa sent 
and althongh it is needless to say that 
Sir Thomas Munro in 1824 took a mush 
more liberal and enlightened view of the 
matter, yet he was primarily concerned 
with the difficulties which the advocates” 
of the imrasidars threw in the way of the 
introduction of the ryotwa7z system as 
regards cultivable land. In almost every 
passage in which these writers refer to 
waste, they clearly have in mind either 
land which has been cultivated and aban- 
doned (seykal karumbu) or land which 
though never cultivated is fit for cultiva- 
tion or could readily be made so, and to 
the cultivation of which by some person 
or other there is no objection on public 
or communal grounds (annadht karambu). 
It has been argued before us that waste 
lands include all poramboke lands: and no 
donbt if waste is interpreted in the widest 
sense aS meaning simply uneultivated, this 
is so. But in practice tarisu (waste) and. 
poramboke are understood to be two different 
things—as authority for which statement I 
need go no further than the opening 
sentences of the’ referring judgment of 
Sankaran Nair, J., in this very case. I 
may, however, also refer to the foot-note 
on page 185 of the Mirasi Papers, which 
gives an exhaustive classification of all 
sorts of land according to the tirapudi 
accounts, which were maintained in those 
early days of the British Raj: and to the 
very clear ard detailed explanation furnished 
in sections 69-71 of the minutes of the 


Board of Revenue, dated the 5th January 
1818 (wide pages 3873-4 of the Mirasi 
Papers). 


Wherever either Place, Ellis, Sankarayya, 
Sir Thomas Munro, the Board of Revenue 
or Government use the term waste as 
including poramboke, they are careful to 
make their meaning slear: eg., the auswers 
of Ellis and Sankarayya to the second 
question propounded by the Board (page 
184 and 219, Mirasi Papers). Mr. Ellis in 
a single passage (page 357 id.) uses the 
word $arisu in a special and peculiar 
sense indicating land which is neither 
annadht karambu or seykal karambu, but 
“entirely barren and uncultivable.” This 
taris’, he says, should like poramboke be 
deducted totally from the assessable lands 
of the village, He obviously has in . mind 
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such lands as are from their very nature 
hopeless for cultivation purposes, e. g., 
Stretches of bare rock, which are now 
usually classed as “Parai poramboke.” 
Having cleared such cases out of his way, 
he proceeds to formulate his proposal 
regarding the question then at issue, 2. e., 
the treatment of cultivable lands. 

I shall deal seriatim with the rare 
instances in which these early authorities 
refer to mirast rights as applicable to 
poramboke land, inelading nattam 

Mr. Place’s final report, which has been 
much quoted by appellants, leaves the 
question entirely untouched. His conclusions 
in sections 703 and 704 (pages 689, 
Miras: Papers) are on the face of it concerned 
solely with cultivable land capable of 
paying revenue to the State. 

Messrs. Ellis and Sankarayya, however, 
writing in and confronted with the question 
Does mirasi right extend to waste land?” 
do refer to poramboke lands. 


Mr. Ellis says (vide pages 184-5, Mirasi 
Papers’: “In the terapad: accounts the lands 
are distributed according to their several 
(23) descriptions, either waste or cultivated, 
and the mirasidaurs must enjoy them as 
thus entered; on the nattam they must 
build their honses and nowhere else, they 
cannot cultivate or appropriate it to any 
other purpose; in the poramboke they have 
no right to fll up tanks, stop water- 
courses or obstruct roads; and sn in other 
(24) descriptions of land, mirasi right is 
confined to the us2 of these as they exist. 
No alteration can be made with respect 
to them by the mrasidars; I mean that 
they have no inherent right to do so, but 
with the consent of tha Sirezr any bo- 
neficial change in the appropriation of 
lands may take place, and a correspondent 
alteration must be made -in the fterapadz 
accounts—thus, if part of the anadh: 
carumbu lands be reclaimed, or a road in 
the poramboke be stopped up and cultivated, 
the extent must be transferred from this 
head to that of varapet.” 


This seems to me to simply racognise 


‘the mirasidars’ rightof enjoyment of (e. g.) 


nattam for building purposes. Ib is obvi- 
ously incompatible with any claim of full 
ownership; ani I do not find anything to 
support the idea that their right of enjoy- 
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ment extends to the exclusion of of non- 
mirastdars from nattam whieh mirasidars do 
not require for their own personal use. 

Sheristadar Sankarayya’s answer to the same 
question is printed at page 219. He lumps 
all porambokes (including nattam) in with 
tarisu lands and says they are enjoyed 
either jointly or severally by the mzras/iars, 
Appellants are entitled, I think, to quote 
this as an authority in support of their 
claim. The shkeristadar goes further than 
any one else in his advocacy of mirasi 
rights; but I am not satisfied that we should 
be justified in treating him as an authority 
of the first rank: and he doas not seem 
to have been so regarded by his superiors 
at the time, with the exception of Mr. 
Ellis himself, 

How far the Board of Revenue were in- 

clined to admit the murasidars’ rights in 
aittam is clear from section 70 of their 
minutes dated the 5th January 1818 (verde 
page 374, Mirasi Papers):— 
‘ “The poranboke, or land incapable of culti- 
vation, consists of rocka, publie roads, the 
beds of rivers, tanks, and water-courses, 
the public ground in which the bodies of 
the dead are burnt or interred, the pira- 
chert of suburbs of ths village oczapied 
by the huts of Pariah slayes and other 
outeastes, the lands on which the different 
village temoles stand, and tha site of the 
village itself, called in Tamil the nattam. It is 
in this last placa that the houses of the 
landlord mirasidars are invariably to ba 
found; for here, and nowhere else, are 
they permitted to build their < houses. 
Various other pure tribas, such as Brahmins, 
weavers, merchants and others, area admitted 
to dwell in this placa, and all, therefora, 
who reside in ib are not m/rasidars; but 
all the mzrasidars hava houses, or at 
laast sites for their houses, in tha natiam, 
Indead their title t> erect their dwellings 
on that particular spot and their right to 
con'rol the affairs of the village pagoda, 
and to appropriate the produce of quarries 
mings or fisheries ara the chisf privileges 
they possess in the poramboke, which, as hara 
described, basing incapible of being aultivat- 
ed, is nob liable to any tax.” 


The right now olaimad cerbaialy cannot b> 
raad into the privileges herein enamarated, 
They are stated to have a right of gvatrol 
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over the affairs of the village pagoda, but 
not over the zattam. The latter is expressly 
stated not to bein their exclusive occupa- 
tion. They are stated to have a right 
to erect tbeir dwellings on that particular 
spot, to which might fairly be added as 
an inferential corollary “in preference to 
other people”; but there is nothing to 
suggest a right to exclude others from por- 
tions of the nattam not required for their 
own use. 


These are the views of the Board of 
Revenue and I can find nothing to indicate 
that Government, still less the Directors, 
ever troubled their heads about the matter. 
There is a single passage in the minutes 
of consultation, dated the llth February 
1856 (page 534, Mirasi Papers), in which 
Government remarks that Mr. Ellis shows 
that “the marost interest in land of different 
descriptions varies much—the highest 
_ degree of it being found in the case of 
the varapat and cultivable waste the iouwest 
an the poramboke’. I shall show later the 
utmost limits claimed for mir.si rights in 
cultivable waste do not extend to the 
policy ‘of the dog in the manger which it 
is now sought to put in force as regards 
“nattam,” 

Sir Thomas Munro in his famous minute 
of 1324, of course, took a very strong view 
against the mirasi claims in cultivable 
waste: but he does not touch on the sub- 
ject of the mraszdars’ interest in nattam, 
though if is not difficult to see what 
his views would have been, had he had occa- 
sion to express them. 

In the whole of these official reports, 
minutes and proceedings up to 1870 on 
the mirast question, I can find nothing 
amounting to a recognition on the part of 
Government of any title in miérasidars 
to monopoly or exclusive control of the 
nattam. The views expressed on other miras 
incidents, which I shall come to later, 
certainly incline one to the opinion that 
had the claim been broughtto their notice, 
they would not have recognised it. The 
most that can possibly be said is that there 
is no record of any repudiation of it, and 
whether this amounts to much or little 
depends largely on the practice actually 
obtaining in the villages. This brings us to 
the papers connected with the order of 
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Government dated 16th December 1872, 
at which time the question first really came 
up for consideration,’ I shall return later 
toa few isolated instances in which specific 
disputes as to naitam had come before 
the Courts, the Board or Government 
previously. They do not seem to ma very 
helpful. 

The order of Government No. 1684, dated 
16th December 1872, has been strongly relied 
on by appellants, and is undoubtedly a piece 
of evidence entitled to very serious considera- 
tion. In the course of it, the Government 
remark, “in purely marasi villages, where 
the entire area belongs to the mirasidars, 
the gramunatiam no doubt appertains to 
them equally with the other porambokes’’- 
and the Board of Revenue is instructed 
to exempt zenindars and mirast villages 
and villages which are private property 
from the rules they were abont to formulate 
regulating the grant of natitam land 
for house sites. An excepting clause was 
actually introduced accordingly in the Board’s 
Standing Order and was not removed till 
14 years later. These proceedings, according 
to appellants, constituted a distinct recogni- 
tion by Government of the right for 
which they are now contending, and are, as 
their learned Vakil would put it, conclusive 
of the case. 


A careful examination of the connected 
papers appears to me to considerably reduce 
the importance to be attached to this alleged 
recognition. It appears that in 1870 the 
question of the practice obtaining regarding 
the disposal of nattam land by Revenue Officers 
was brought to the: notice of the Board 
of Revenue on a reference from the 
Coimbatore District. Reports were called 
for from all Collectors and these are sum- 
marised in the Board’s Proseedings. For 
our purpose it is most important to note 
that it appears that in Chingleput nattam 
land was granted to all applicants on a 
fixed scale. This scale doubtless refers to the 
extent allotted, and strongly suggests that 
in this respect, regard was paid to whether 
the applicant was a pattadar or not, and to 
the assessment paid by him. This distine.- 
tion is embodied in the existing rules 
(vide B. S. O. No. 21), and has probably 
always been observed wherever rules have 
been formulated. But there is no mention in 
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Chinglepnt of any preference to pattadars, 
as in the adjoining districts of south and 
north Arcot; and it can only be understood 
that the village or Revenue Officers granted 
nattam land for house sites to all applicants 
at.their discretion subject to this fixed 
to any special 
claim of the mirastdars as such. The Board 
of Revenue proceeds to consider these 
reports and to formulate and submit for the 
approval of Government certain general 
rules applicable throughont the Presidency. 
It would appear that in some parts afany rate 
Revenue Officers had been unduly and unneces- 
sarily interfering in gramunatiam questions; 
and that it had become desirable to reduce this 
interference to proper limits. The Board 
remark m- 

“The true view of the case is that grama- 
nattam is the communal property of the 
villagers, and that the Collector can only 
interfere with a view to benefit the com- 
munity, and when his astion is consistent 
with the Common Law.” 

Much stress is naturally laid by the appel- 
lants on the phrase “communal property”. It 
was at once repudiated by Government, who 
in their order substitute the following defini- 
tion:— 

“By immemorial usage a portion of every 
village is assigned rent free asa site for 
the dwellings of the villagers; but as 
the old hukumnamahs show the enjoy- 
ment of it is subject to regulation by the 
Government.” 

As a matter of fact, it is clear that 
the difference between the Board and 
Government was merely one of words. 
The action which the Board proposed for 
its officers. as “consistent with the Com- 
mon Law” involved precisely the same powers 
as Government claim at the present day. 
Its proposed rule I runs:— | 

“Unclaimed portions of the village site 
may be granted to any one resident or 
about to become resident in the village 
on a fixed scale, which must be laid 
down by the Collector of each district 
once for all.” 


Government approved of this; and added 
a more drastic provision insisting on the 
land being built on within a fixed 
time. 


So far the papers are not only useless 
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to appellants, but tell very strongly against 
them on the most important point of the 
custom, which had previously been obtain- 
ing. But in generally approving the 
Board’s proposals, Government, as already 
stated, went out of its way to place mirasi 
villages vn a separate footing. Why they 
did so it is impossible to say. The special 
ease of mirast villages was not raised by 
the Board, and if does not appear that 
any special representations had been made 
by mirascdars. If it is to be taken as 
meaning that in a mirasi village the 
entire area belongs to the mirasidars, this 
view ia so utterly opposed to every pro- 
nouncement of Government before and 
since, that it is difficult to treat this 
isolated dictum unsupported by any reason as 
a considered and binding expression of policy. 
If it is merely meant that the mzrasidars had 
rights in zattam just as they had in 
other porambokes, each after its kind, this 
is in accordance with section 69 of the 


Board of Revenue’s Minutes of 5th 
January 1818 already alluded to; but it 
does not necessarily involve the idea of 


exclusive rights. Practically ali that one can 
say is that in 1872 Government declined to 
sanction the application to mzrast villages of 
the village site rules approved for non-mzrasz 
villages; and that if the marasi claim now 
under consideration had been placed before 
Government as then constituted, it might 
or might not have been recognised in 
full, but it would in all probability have 
received favourable consideration and 
recognition to some extent atleast. Govern- 
ment issued no specific orders regarding 
nattams in mirasi villages; but it is very 
doubtful whether they meant to abdicate 
entirely the control which had, on the 
very papers before them, been exercised 
up till then, so far as appears, without 
objection.’ 


At any rate less than three years later 
when Chingleput District was settled, the 
Settlement Register of this very village 
(Exhibit F), which must be taken as 
issued by the authority of Government, 
contains a note with regard to building 
site (natfam) that “no new enclosure ia 
to be made or new building erected with- 
out permission in future.” It is difficult 
to reconcile this with the view which 
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the learned Yakil put forward 
the crder of 1872, 


regarding 


1 may mention here that although 
the purport of the latter order was, as 
already stated, embodied in the Board’s 


Standing Order, yet it does not appear 
to have attracted the attention of the 
parties interested or to have had any prac- 
tical effect on the situation. (vide section 
8 of the Board’s Prceceedings No. 362, dated 
24th June 1890, referred to below). 


The next landmark is 1886, when the 
whole question in much the same form 
as that in which it now presents itself, 
came before the Board of Revenue in con- 
nection with an appeal presented by the 
mirasidars of Nemelicheri against a certain 
order of Mr. O. A. Galton, then Collector 
of Chingleput. The Board says in its 
Resolution No, 1547, dated 7th July 1885: 
“This is .an appeal which raises the 
question of the right of mzrasidars (in 
Chingleput) to the ownership and the full 
control of the gramanattam or village site. It 
appears that the mzrasidars of Nemelicheri 
asserted this right over the land in the 
parachery of their village and dil so by 
plonghing up part ot it, by erecting huts 
withont the permission of anybody and 
by ous'ing a Pariah who had occupied a 
houte in the par chery for forty years. In 
their petition the mirasidars assert an 
absolute right of property in the parachery 
land or chert nattam anda right to oust 
their farm labourers or apparently any 
Pariah from iš. 

9. The evidence they have produced 
makes it certain that they have claimed and 
probable (but only probable) that they have 
possessed this right in past times, but they 
cannot show that it has ever been admitted 
by Government,” 

The Board dismissed the mirasilars’ appeal, 
but in view of the importance of tke subject, 
reported the whole matter to Government, 
drawing particular attention to the G. 
O. of 1872, and the probability of a 
eivil suit following on the dismissal of 
the appeal. The Board expressed a strong 
opinion that the Collector must ba supported 
in asserting the right of Government to 
deal with the mal#tum and negatived the claim 
of the merusid.rs to exercise right of 
ownership over any part of it. 
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Government, having had the matter thus 
placed fairly and squarely before them, 
simply recorded the papers; from which’ it 
can only ba inferred that they agreed with 
the Board and were prepared to face the 
threatened suit. Had they taken a different 
view, they would certainly have issued 
orders to admit the mzrasidars’ claim, and so 
save litigation. No suit was apparently 
ever filed. 

These papers clearly show that, whatever 
view the Government of 1872 might have 
been induced to take, tbe Government of 
1886 did not recognise the miérasidare’ 
claim. 

The next batch of records to which 
our attention is drawn is that connected 


with G. O. No. 704, Rev, dated 
3rd September 1890. In this order 
Government in the most explicit terms 


declines to recognise the mzrasidars’ special 
claim to mnattam, and repudiates the view 
which it seemed to have taken in 1872, 
The G. O. says:— 


“Ib is true that in 1872 the Government 
declared that in the exceptional sase of 
purely mirusi villages, where the entire area ` 
belonged to the mirasidars, the village site 
would also appertain to the same body, but 
the opinion expressed was stronger In up- 
pearance than fit-reality, for it formed part 
of an argument, contesting the view of the 
Board that village site was the communal 
property of the villages and did not appertain 
to Government. In any case His Excellency 
the Governor-in-Council is not new pre- 
pared to subscribe to the above dictam, And 
it is observed that when in 1886, the Board 
challenged the correctness of the order of 
l-72 the Government allowed the challenge 
to pass unnoticed., The said order has thus 
practically become a dead letter, in so far as 
it acknowledges the claims of mtrasidars to 
village sites, and in the revised edition of 
the Standing Orders the words ‘mirasi vil- 
lages’ have been omitted from Standing 
Order No. 37 (formerly No. 391,” 

lt has been argued before us that the 
double entry system regarding house sites 
which prevailed in the village accounts of 
some, but not all, of the villages of the 
Chingleput District is itself evidence of re- 
cognition of the mirasidars’ claim. This 
matter is fully considered by the Board and 
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Government in these papers. I have no 
hesitation whatever in rejecting this argu- 
ment, There is nothing to contradict Mr. 
Mullaly’s statement that the practice was 
eanauthorised by Government or any res- 
ponsible officer and it was discontinued, 
as soon as if was brought to notice, and 
attention drawn to the fact that it might 
ba construed into an admission of the mérast 
claim. In the second place the practice 
itself is probably due largely, as suggested 
by. Mr. Lee Warner, to the grant by mirasi- 
dars of house sites to their labourers ont of 
their own porunmanais.” (vide section 5 of 
the Board’s Proceedings No. 362, dated 24th 
June 1890). Now the rights of the mirasi- 
dars in these “porumanais” may stand on a very 
different footing to the right they now claim 
over vacant natiam. Although the porumanais 
may be originally misappropriations of nattam 
poramboke, the mirasidars may have acquired 
by prescription a valid title to them. 

The whole question of the position of 
Pariah and low caste labourers in Chingle- 
put and their oppression by the mirasidars 
came before the Board and Government in 
1892, in consequence of a memorandum 
prepared by Mr, Tremenheere, who was then 
Collestor. The views then expressed by 
both authorities were to some extent in- 
fluenced by the desire to point out what 
they _vegardel as the exaggerated ex- 
pressions of Mr. Tremenheere, but I can 
find nothing in either Board’s Proceedings 
No, 584 A, dated 19th August 1892, or G. 
O. No. 1010 and 10104, Rev., dated 
30th September 1892, to indicate a 
change in the opinions and policy enunciated 
two years before. Government in fact reiter- 
ated its ordera regarding the contesting of 
any civil suit brought to assert the mirasi 
claim to village sites, 

The latest orders quoted are those passed 
on Mr. G. A. D. Stuart’s Re settlement Re- 
port in 1909. These also indicate no change 
of view. Both Mr, Stuart and the Board 
emphasize the fact that the mirasidarg’ claim 
to all vacant nattam and to the power to 
oust any non-mrasidar (ay now contended 
for) must be resisted: and Government appa- 
rently acquiesce although willing to transfer 
to assessed” all porunmanads in which a pre- 
acriptive title as, against Government can 
be proved or fairly presumed. The above 
appear to be the only cases in which the 
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abstract question of the mtrast right now 
in dispute has been considered: and it seems 
to me that with the exception of the order 
of 1872 there is nothing that could possibly 
be construed as recognition by Government. 
For reasons given above I do not think this 
isolated pronouncement is of a nature to be 
treated as conclusive on the point, 

It remains to consider certain cases in 
which the action of Government is represent- 
ed as constituting (or at any rate supporting 
the idea of) recognition of the contested right 
and certain cases in which the latter is said 
to have come before the Courts aud been the 
subject of adjudication. 

Mr.’ Srinivasa Aiyangar has drawn our 
attention to a series of papers (Mirasi Papers 
Nos. 25 to 32) dealing with the payment of 
compensation by Government for certain 
waste lands in the mzrasiz village of Tondiar- 
pet about the year 1510. There is nothing 
to indicate that any of these lands were 
nattam or indeed any kind of poramboke, and 
the fact that Government were prepared to 
pay compensation to the mrasidars for cul- 
tivable waste has no significance in the 
present connection. Whether such a claim 
would be admitted at the present day may be 
doubtful, but the papers make it clear that 
Government were not prepared to recognise 
any proprietary right onthe part of the 
mirasiders but only what is referred to as 
‘“oesupaney” right—by which 1. think is 
meant the preferential right of the mzrasidar 
to take up and cultivate waste land (cde page 
143), and that there was an inclination to 
show some special indulgence to the Tondiar- 
pet mrasidars, because they had recently 
been evicted from their village in favour of 
certain Shanars, and thus prevented from 
exercising their preferential rights. I can 
find nothing in these papers bearing directly 
on the present question: and I do not think 
we have been referred to any case in which 
compensation has been paid by Government 
for the acquisition of uncocenupied nattan. 

The general question of the necessity of 
paying compensation to mirasidars for waste 
land taken up by Government was again 
agitated about the year 1856 (vide Mirasi 
Papers Nos. XCII and ACV, eto.), but here 
also only with reference to cultivable lands, 
The two papers mentioned, however, throw a 
great deal of lighton the views prevailing 
at the time; and section 39 of the Govyern- 
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ment despatch to the Court of Directors 
dated 5th June 1857 (M. P. No. XCV) 
makes it quite clear that they were only 
prepared to pay compensation for cultivable 
waste on the basis of the value of the mirasz- 
dars’ preferential right to take upthe land. For 
the orders of the Court of Directors as to 
the limitations on this preferential right vide 
section 30 of their despatch dated 17th 
December 1856 (M P. No. XCIV). 

It is unfortunate that the reply of the 
Court of Directors to the despatch of the 
Government of Madras is not on record, 

Since that time (1556) there seems to have 
been no discussion, so far as the record goes, 
of the liability of Government to pay com- 
pensation for waste lands taken up in miras? 
villages. The only actual cases to which we 
are referred are two which same into Court. 
The first which will be referred to later as 
the Vyasarpadi case related to waste land, 
which at the time of avquisition, though not 
assigned by Government, was in the actual 
occupation and enjoyment of a man claiming 
under the mzrasidars. The second, reported as 
Sivaniha Naicken v. Nattu Ranga Ohari (1), 
seems to be good authority for the proposition 
that in the case of immemorial waste compen- 
sation is not cGlaimable by the miraszdars. Itis 
argued that the decision proceeded solely on 
the facts of the particular case, but the first 
two sentences of section 3 of the judgment 
certainly seem fo me of general application. 

One specific case referred to in the papers 
of 1856 has heen referred to and relied on 
by appellants’ Vakil. It is dealt with in 
Mirasi Paper No. XCIII and also in section 37 
of No. XOV: and although it arose in the 
Tanjore District it calls for comment. The 
case isa curious one. It relates toa plot 
of land elassed as threshing floor poramboke 
in the village of Mamalore. The village 
was held by four sbarers who called them. 
selves mitrastaars; and these sharers had 
divided the threshing floor poramboke among 
themselves. One of the mzrastdars Rang- 
appa Naik allowed one Narayanasami to put 
up a temporary house on 18 guides of his 
(Rangappa’s) share of the threshing floor: 
and this Narayanasami not only declined 
to quit when called ou to do so, but 
obtained a grant of 40 gules more of the 
same land from the Collector, and ap- 
propriated a further extent of 42 pules 
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in which he was subsequently confirrhed 
by that officer. Rangappa having. failed to 
obtain redress through the Civil Courts 
resorted to the Revenne Authorities: and 
both the Collector and the 
declined to interfere on the ground that 
the land was poramboke which Government 
could give to whomsoever they pleased. 
Government dissented from this view, and 
directed that the 82 gulzes should be placed 
in possession of Rangappa, and that as 
regards the original 18 guldes, they should 
be entered in the accounts as his land, 
but he should be left to the ordinary legal 
means to-oust the occapant. 

There is no doubt that in this case 
Rangappa Naik had a genuine grievance. 
The land was set apart for use as ‘ thresh- 
ing floor,” and the Collestor had no right 
to assign any portion of it to Narayanasami. 
This, as Government pointed out in seo- 
tion 39 (page 555), could only be done if 
it had ceased to be required for the special 
purpose for which it was assigned: and 
in that case it would come under the same 
footing as ordinary waste, and the mtrasidar 
would have a preferential claim to it. There 
is no doubt that Government at the present 
day would cume to the same decision as 
Government did then, as regards cancel- 
ling the orders passed by the Collector. For 
the rest, the letter of Government undoubtedly 
contains passages which suggest that they 
saw no objection to the partition of the 
poramboke between the mtrasidars, and 
regarded his share as his mirasi land with 
which he could do as he liked. 

Appellants may fairly quote these in 
their favour; on the other hand it is 
possible that Government in ifs desire to 
refute the Board’s argument as to the 
absolute right of Government in poramboke 
went too fax in the other direction. I 
am not inclined myself to treat these 
expressions, possibly incautiously used 
in an isolated case, as good evidence of 
the determination of the Government of 
that day to recognise the mirastdars’ private 
and complete title in poramboke lands; es- 
pecially as we do not know what view the 
Directors took on this reference. It would 
appear from another despatch of the Court of 
Directors about. the same time (M. P. 
No, XCIV) that they did not at all approve 
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of the views of Government regarding mirasi 
_ claims to waste~ lands and were much more 
in’ accord with those ex pressed by the Board 
of Revenue. 

Turning to the cases on the subject, the 
earliest to which our attention was drawn 
is a very old case decided by Sir Thomas 
Strange, Chief Justice of the Supreme Court 
in 1808 (No. XXIV of the Mirasi Papers). 
This was a suit in ejectment brought by a 
person as the lessee of certain Vellalars, 
who claimed to be the ancien’ mirasédars of 
Tondiarpet. The defendants were certain 
Gramanis who according to the plaint were 
mere porakudis under the Vellalar m/rasz- 
dars. Plaintiff alleged an ouster of his 
lessors by defendants in 1794 and alleged 
that his lessors had been driven out of the 
village altogether by the Gramanis with the 
sanction of the Collector: and the suit was 
brought to eject the defendants. Neither the 
Collector nor the Government was a party: 
and no attempt was made by defendants to 
justify the alleged ouster of the Vellalars, 
which the Court was inclined to regard as 
having been effected by the Collector's orders 
in consequence of the Vellalars’ oppression of 
the Gramanis. The defence raised was that 
the Gramanis themselves were the mzrasidars: 
but this was found against them. The only 
other question gone into by the Court was 
whether defendants were at the time of suit in 
possession of anything belonging to plaintiff's 
lessors, the Vellalars. It was found that 
they were not and the suit was dismissed. 
It will be seen from the above how little 
bearing the case can have on the point now 
under consideration. The property from 
which forcible ejectment of the Vellalars 
by defendants was alleged was the nattam 
(wide section 6 of the judgment): and this. 
for a very obvious reason. This was 
the only part of the village of which they 
(the Vellalars) held actual possession. The 
cultivated lands were all cultivated by the 
Gramanis under them: so that there could be 
no ouster in regard to them (ede section 2 
‘of the judgment). And by the nattam can only 
be meant the house sitesactually occupied by 
the Vellalars at the time of the ouster. This 
is clear from section 37, wherein the learned 
Judge gays, Shall we say the nattam? It is 
in evidence that the persons whom they 
represent took possession of it for a short 
time, immediately after the ouster; but it-is 
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proved, on the part of the lessora of the 
plaintiffs themse'ves, to have been long since 
destroyed, the houses to have baen pulled 
down, and the site of them to be now unin- 
habited,”’ 


The question with which we are concerned 
never, in fact, came under sonsideration in 
that case at all, There is an interesting 
discussion in the judgment on the natare and 
extent of mirasi rights generally, but it does 
not help us. Appellants rely on a remark in 
section 16 that ‘the malam in which they 
lived including its adjoining backyards” was 
a material portion of the miraszdars’ rights. I 
take this to mean simply the nattam which 
they actually occupied. If it meant the entire 
area of land set apart for building purposes, 
the reference to backyards (always part of the 
nattam) is raeaningless. 


Two decisions of the Sudder Court have 
been relied on: those in Spesial Appeal Suit 
No. 108 of 1844 printed at page 483 of the 
Mirasi Papers and in Special Appeal No. 14 
of 1849 (Decision of the Court of Sudder 
Adalnt, Volume I, page 119). In neither of 
these was Governmentrepresented and neither 
is of any real assistance. In the first, which 
arose from Tanjore, the only question appears 
to have been the right of a mirasidar to evict 
a former porakudi from samudayam land 
which he (the mzrasidar) had originally given 
him to build a house. The second is from 
North Arcot District and clearly relates to 
gultivable land. It has nothing to do with 
house site: and the general remarks in para- 
graph 7 of the judgment ara of an obiter 
nature. 


Exhibit N is a judgment of the District 
Munsif of Tiruvellore in Original Suit No.33 
of 1894, in which the sole mzrasidar of 
Kathuryedu suacessfully sued Government 
for a declaration of his title to 3:32 acres 
of nattam land in that village. The decision 
is of course only evidence of one instance 
of successful assertion of the mirasidars’ 
claim. Stress is laid on the fact that Govern- 
ment did not appeal against the desision: but 
this is explained by the fact that the plaint- 
iff had clearly proved a good title against 
Government by sixty years’ adverse possession, 
while the right of Government to charge 
assessment was recognised by the Court. Gov. 
ernment had, therefore, no case to appdéal on, 

Lastly much reliance was placed onan 
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unreported judgment of Turner, O. J., in 
Civil Suit No, 128 of 18952,” In that case 
plaintiff, a vendee from the mvrasidays, 
sued for recovery of 5 acres and odd of 
waste land on which be had built a house 
and made a garden. The defendant was 
Government who had ousted him, claiming 
the land as theirown. It was found that 
plaintiff had a good title to the land, and, by 
consent, he was given a decree for damages 
in place of recovery of the land. 


The land in dispute Jay within Madras 
Municipal limits, but there is absolutely 
nothing to suggest that it was village site 
(naltam). The very size of the plot is 
against such a suggestion: for in nattam 
land 5 acres would under the Government 
system suffice for 50 house sites on the 
most liberal scale. The word watiam or 
house site is nowhere mentioned in the 
pleadings or judgment: and the reasoning 
of the learned Judge proceeds entirely 
on the assumption that it is waste land 
liable to pay assessment to Government on 
occupation He decides that mirusidars 
have certain property in the waste, and 
that property enables them to dispose of 
the occupancy of the lands, sukjact of course 
to the payment of land revenue, This is 
a very important pronouncement, but it 
has no immediate bearing on the present 
question: and the case is not, as was argued, 
a direct authority on it. 

I have stove to the ‘best of my ability 
Summarised anc considered the evidence cited 
as bearing directly on the right now in 
dispute. There is other evidence with which 
it ig unnecessary to deal, e. g., various ancient 
sale deeds in which mirasidars have professed 
io transfer proprietary right in nattam and 
other gcramboke Jands. These, at most, 
amount to assertions of the right and I am 
yery far from suggesting that the right now 
claimed is a modern invention. On the 
contrary I bave no doubt it is an ancient 
claim which the mzrastdars have asserted, 
sometimes successfully at the expenre of the 
labouring classes in their villages—sometimes 
through the medium of the Courts, more 
frequently by force, and the exercise of the 
infiuence and dread attaching io their status, 
But the real question is whether this right 
has ever been recognised by Government, or 
declared by the Courtsin such a way as to 
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bind Government or to establish it for the 
purpose of the present reference: and this I 
do not consider to be proved by the direct 
evidence dealt with above. , 

It only remains todetermine how far this . 
direct evidence is strengthened, or plaintiffs’ 
case rendered more probable, by the analogy 
of other rights inherent in the mirasidar, 

The nature of the latter is set out in para, 
supra. Obviously nothing can be deduced 
from rights (a) and (b). No attempt has been 
made to show that the mirasidars possess 
rights over other poramboke lands bearing 
any analogy to the one in dispute. As 
regards (e) it is sufficient to quote Mr. Ellis 
(cide page 184, M. P.): “in the anadhi 
carambu, or immemorial waste, though they 
possess the exclusive right of cutting fire- 
wood, working quarries, eto., they have no 
right of cultivation, much less can they claim 
any to break up common used for pasturage, 
or to cut down productive trees, as palmyra, 
cocoanut trees, ete.” 

1 do not think avy argument could be 
based on this: and there is no evidence, so 
far as I am aware, to indicate- that any 
such exclusive right has ever been claimed 
in modern times. There is no trace of 
anything analogous to it mentioned in Mr. 
G. A. D. Stuart’s very careful and able 
report (dated 1908) except a claim set up 
in a few villages to an exclusive right to 
dig silt and ont grass in tank beds— which 
he says is not put forward very seriously. 

There remains (c) and (d) which may be 
conveniently dealt with together. 

(c) A preferential right to cultivation of 
all lands which have been brought under, 
but have gone out of, cultivation (seykal 
karambu). ` 

(d) The right to certain fees (¢aunduvaram) 
on lands granted for cultivation to non-mirast 
cultivators. 


Now if it were shown that the mirasidars 
possessed not a mere preferential right to 
cultivate arable waste, but a right to evict 
any other person who had taken up such 
land under engagement with Government, ` 
and to appropriate that land for themselves, 
then it might be argued with some plausibi- 
lity that they possessed a similar right in 
the nattam. I say “some plausibility” because 
even then, there would be a very vital differ- 
ence between the twoonses, or, to put it in 
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hifother way, to render the aralogy useful 
to appellants it would have to be shown 
that their rights as regards arable waste 
granted to other persons by Government 
extended far beyond their largest claims. 
It has been claimed that where Government 
has granted waste land on cowle toa non- 
mirasidar, the mirasidars up to three genera- 
tions might come forward, take the land 
from him and cultivate it themselves: but 
by so doing, it has always been assumed 
that they would cultivate it themselves 
and pay assessment to Government. It 
has never been suggested that they were en- 
titled to cultivate it free of assessment, 
or to keep the land waste and pay no 
assessment. Here the claim of the mzrasidar 
to evict the non-mirasidar is coupled with 
no such liability. No assessment is charged 
on nattam (except in case of encroachments) 
and the mirasidar’s claim is to evict the 
non-mirasidar and keep the site unocenpied 
and useless, until the non-mzrasidar is.pre- 
pared to acquiesce in the mirasizar’s terms. 
This to my mind cuts at the root of any 
analogy that can be sought to be drawn 


- for the purpose of the present reference. 


But, as a fact, I can find no authority 
in support of any right of recovery by 
mirasidars of arable waste granted by Govern- 
ment to another person. The Vyasarpadi 
case to which I have referred goes only 
to this length, that where the mirasidars 
have put a non-mrasidar in occupation of 
cultivable waste, Government cannot -evict 
the latter, though they may (presumably) 
collect assessment from him. The very same 
learned Judge has ruled in Subbaraya Mudah 
y. Sub-Oollector of Ohingleput (12) that 
where the Revenue Authorities had granted 
cultivable land to a non-mirasidar disregard- 
ing the preference to which the mirasidars (in 
spite of a previous relinquishment) were 
entitled, it was nevertheless not open to 
the mirasidars to oust the person admitted 
by Government. Mr. Srinivasa Aiyanger 
seeks to dispose of this ruling ou the 
ground that its correctness has been donbted 
by Shephard, J., in Secretary of State v. 
Ashtamurthi (8), That learned Judge was 
dealing with the conflicting rights of a 
jenmi and a tenant in possession and all 
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he says is: “Notwithstanding the opinion 
expressed by Turner, ©. J., in Subberaya 
Mudali v. Sub-Oollector of Chingleput (12), 1 
think it must be allowed that a suit would 
lie to compel the Collector to settle the 
assessment with the real owner and not 
with a third person.” 

I am nofclear what there is in Turner, 
C. J.’s judgment, which was relied on by 
defendants before Shephard, J., but I ean 
find no reason for doubting the correctness 
of the Chief Justice’s ruling in the present 
connection, 

There is a Full Bench case, Sakkajt Rau y, 
Latchmana Gaundan (4), to which also Turner, 
C. J., was a party. The actual question 
before the Full Bench related to the 
mirasidars’ right to tunduvaram but it 
must be noted that the first prayer of the 
mirasidar plaintiff had been for recovery 
of land granted to the defendant by the 
Revenues Authorities: and his relief was 
refused in the first Court, and the refusal 
was never appealed against. 


This brings us to the 
tunduvaram or swatantrams. The right 
of the mirasidar to collect something 
from non-mirasidars holding lands directly 
under Government has undoubtedly been 
recognised by Government and is so re- 
gognized even in the present settlement. 
The matter is very clearly discussed in 


subject of 


- sections 4, 11 and 18 of Mr. Stuart's report, 


it appears that in the course of Mr, Puckle’s 
Settlement in 1875 the value of these fees 
was found to amount to two annas in the 
rupee of the Government assessment, and 
the amount of swatantrams at this rate was 
duly entered in the village registers. So 
far as Government is concerned this matter 
is concluded: though according to Mr. Stuart 
(vide section 11 of his report) the fees 
are very rarely paid in practice at the 
present day, and the Courts have held ag 
long ago as 1875 that the right to collect 
them is not to be taken as a necessary 
incident of marasi right, but has to be 
established by reference to the custom of 
each village [vide Sakkaji Rau v. Latehmana 
Gaundan (4)]. The fees, in fact, seem to 
bea sorb of compensation for the walving 
of the mirisidars’ preferential right of 
cultivation and nothing more. Tts recggni- 
tion by Government has no bearing on the 
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present claim relating to nattam poramboke 
which is exempt from assessment. Hven 
if the analogy were held to be complete, so 
that the mzrasidars could claim from the 
grantee of a house site from Government 
a small proportion of the assessment which 
would be leviable if the land were ayan, 
this would not support the right of eviction 
now under consideration. 

There is one reported case, which has 
been cited by appellants, but to which I 
have not hitherto referred as if stands on 
a footing by itself. This is Natesa Gramant 
y. Venkatarama Reddi (5). The suit was 
brought by zemzndar to enforce acceptance of 
patta by his tenunts, who werealso mirasi- 
dars of that particular village. One ques- 
tion for disposal was his claim to charge 
for water taken froma pond in poramboke 
land, as if it was water belonging to Govern- 
ment. The learned Judges accepted the 
concurrent findings of both the lower 
Courts, that in that particular village 
poramboke and assessed lands are generally 
the property of the mrasidars, and accord- 
„ingly held the water not to be Government 
water. The decision was confined to the 
particular case: and in any event is not bind- 
ing on Government. 

I would answer the 
negative. l 

I need hardly repeat what I have 
endeavoured to explain at the ontset of 
my judgment. I have considered the 
matter in its general aspect whether the 
right claimed is incidental to the status of 
mirasidar. We are, of course, not concerned 
with cases in which a mirasidar has, prior 
to the grant by Government, already ac- 
quired a title to the particular site either 
by previous grant or prescription, and 
sues on such title Nor am I to bo under- 
stood as saying that the mdrastdars of a 
particular village are precladed from showing 
(if they can)that in that village they 
have acquired by prescription a title in the 
nattzm generally as against Government, 
which would include the right claimed. 
But the mere fact that they are the mirasi. 
dars of the village neither carries with it 
such a right, nor does it even raise a pre- 
sumption of the existence of such a right. 

KuwARASWAMI SASTRI, J.—The question 
referred to ys for decision is, “whether in 


reference in the 
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a mirasi village the mirasidar is entitled to" 
recover possession of a house site held under 
a patts from Government”, 

The Chingleput District, in’ which the- 
marasi village in question is situate, is part of 
what was known as- Tondaimandalam where 
village communities seem to have flourished 
with some vigour till resenttimes. A reference 
to the Mirasi Papersand the Chingleput District 
Manual shows that, under the Hindu Kings, 
nattams (villages) formed a close village or 
township, the whole property of which was 
corporate except probably the actual house 
site and its backyard in the possession of each 
villager. On the first formation of a village 
the rights of occupancy of the whole land: 
comprised in its boundaries seems:to have been 
divided into a number of equal shares or 
ploughs and allotted to the different mem- 
bers of the settling community. The affairs 
of the village were not managed by an official 
appointed by the Sovereign but by the 
sharers in common. The village or township 
and not the individual ryot wasthe Hindu 
revenue unit. The village boundaries seem to 
have been fixed and unalterable. At the 
earliest stage there seems to have been com- 
mun cultivation and the net produce, after 
payment of taxes, was divided according to 
the shares of the numbers composing the 
village community. These villages were 
known as pasankarat. The lands seem to 
have been divided periodically but later on 
were divided once for all, the mzrasidar en- 
joying the mirasi in his own cultivated lands 
without interference by his neighbours and 
a share in the waste and other lands not 
brought under cultivation in proportion to his’ 
share in the village. Such villages were 
known as aridikarat. Even in such villages, 
excepting as regards land appropriated to 
each mirastdar, the communistic principle 
seems to have prevailed, Though at first 
the sharer was not entitled to sell the land 
allotted to him without the consent of the 
other members of the community, the right 
of alienation was gradually established and 
the alienee acquired by the sale or mortgage 
a proportionate claim to all the incidents 
common to the village, as for instance, the 
right of taking up waste lands to be brought 
under cultivation, the right of quarries, fishe- 
ries, pastarage and taking timber from forest, 
When the sharers or mirusidars were unable 
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‘to cultivate their lands in person, they had 
recourse to tenants or pyacarrves who were 
called Ulkudies if they resided in the village 
and Porakudies if they were non-residents. 
In the beginning, the tenants were all tenants- 
at-will, The Ulkudies, by reason of long 
possession, seem to have been recognised as 
having oécupancy rights. The Pyacarries, 
whether Ulkudies or Porakudies, paid the 
mirasidars a certain proportion of the produce, 
or a certain fixed payment which was known 
as Swamibhogam or Tundivaram. The name 
given to the rights of the sharers was called 
Cawnyatchi when they were non-Brahmans 
and Swastiam when they were Brahmans. 
During the Mahomedan period we find the 
term “miras” coming to be used indis- 
criminately for all such rights. 

The lands of every village were divided 
into (1) lands which the mirasidars held free 
of any tax payable to Government, which 
comprised poramboke or lands incapable of 
cultivation and tarisuor wasteand (2) thosefor 
which tages had to te paid and which were 
called either varapat or teeravapat lands. As 
regards tartsu or waste lands they were 
either anadı carumboo or immemorial waste 
or sheyca! carumboo or waste lands which 
had for some time been cultivated. As soon 
as either of the kind of waste was cultivated, 
it was classed as varapat or teeravapat. That 
part of the poramboke was called gramanattam 
which was the site of the village itself and 
was the place where the honses of the 
mirasidars were usually built. The chert was 
the site set apart for the houses of Pariahs 
and other low caste people. 

So far as the Sovereign was concerned, he 
was entitled to a share in the produse, which 
in theory was one sixth though in practice 
it seems to have been a great deal more. 
The whole village community was liable to 
pay the tax and, so long as this was done, 
it does not appear that the State interfered 
with the cultivation of the lands. 

The origin of the rights claimed by mzrast- 
dars is lost in obssurity. I am unable to 
accept the theory that there was a grant by 
the Chola King Anandu Chakravarti to the 
Vellala colonists whom he is supposed to have 
introduced in Tondaimandalam, There is 
nothing but bare tradition to support it and, 
‘as pointed ont by Sir Thomas Munro in his 
yigorous minute, dated the 3lst December 
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1824 (page 432 of the Mirasi Papers), the 
whole story is extremely improbable. The 
origin of the rights of mdrasidars has to be 
sought in custom or usage rather than ina 
royal grant. There can be little doubt that 
colonists or settlers who brought lands under 
cultivation and thus increased the revenues 
of the State, were looked upon with favour 
and encouraged: and, where cultivable lands 
were abundant, the settlers on any parti- 
cular tract would have had a free hand in 
expanding their cultivation and would have 
considered cultivable lands in or near the 
village as within the exclusive sphere of 
their influence They would also have 
had abundant pasture lands for grazing their 
cattle, and forests for firewood and timber. 
So long as the State received its share of 
the produce raised, the settlers were, in all 
probability, given a free hand in the manage- 
ment of their internal affairs and encouraged 
in their enterprise by light assessments, A 
system, based originally on convenience and 
expediency, gradually acquired the sanction 
which use and custom invariably acquire in 
this country. The mirast tenure is, in my 
opinion, more a customary tenure, whose in- 
cidents have to be gathered with reference 
to the rights actually proved to have been 
enjoyed by the mirasidars. So far ag the 
rights of the Government are concerned, the 
question has not been free from difficulty. 
As regards the sites on which the houses of 
the villagers actually stood and the backyards 
attached thereto and as regards the lands 
which were actually brought under cultiva- 
tionand treated as varapat or teeravapat, there 
can be little doubt that in course of time 
they came to be treated as the exclusive pro- 
perty of the villagers which they were at 
liberty to alienate as they pleased. So far 
aa the waste lands are concerned, there can 
be little doubt that the villagers treated them 
as property which was capable of transfer in 
proportion to the extent of the cultivated land 
of the transferor but it is not shown that the 
Government acknowledged their absolute 
rights to the waste lands, I do not think that 
the records warrant us in coming to any defi- 
nite conclusion on the question as to whether 
Hindu or Mahomedan Sovereigns who ruled 
over the Curnatic recognised the absolute 
rights of the mérasidars over waste or that 
compensation was paid for waste lands, Ng 
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doubt Sankariah in his reply set out at page 
218 of the Mirasi Papers and Mr. Smalley 
(at page 401) state that mirassi rights were 
purchased or compensated for when grants 
were made. There is also a reference to the 
practice in the report of the Inam Commis- 
sioner which is set out in Government Order 
No. 2343 Revenne, dated 23d Dacember 
1561. It does not appear that the lands 
were in those cases waste. It would, in my 
opinion, be unsafe to draw any general con- 
clusion on the rather meagre materials before 
us. It, however, app2ars that, so far at least 
as the Chingleput District is concerned, 
mtrast rights were not interfered with to any 
serious extent during the Hindu and Maho- 
medan periods and thit the mirassi system 
prevailed comparatively unimpaired when the 
District came under British rule. The fol- 
lowing passage from the minutes of the 
Board of Revenue, dated 5th January 1815 
(page 368 of the Mirasi Papers) is instruc- 
tive. After setting out the mirası tenure 
with ita incidents as they existed when miras: 
rights were in full force, they observe as fol- 
lows:— It is by no means, however, to be 
understood that this is the state generally of 
mirast property in the present time. The 
severe and arbitrary policy of the Mussulman 
princes, which, notwithstanding their short 
and unstable authority on the other coast of 
the peninsula, so materially affected the in- 
terests of the landlords both in Canara and 
Malabar, proved much more detrimental to 
the mirasidars of the Tamil country, where 
their authority was of considerable duration, 
and their dominion was firmly established 
under the commanding influenca of Kuropean 
power. It is well known that, by succes- 
sive augmentations, the demand on the 
mirasidars of the Carnatic was gradual- 
ly raised, so as at last very generally to 
absorb not only the whole of the landlord’s 
rent, but in many places a portion of the 
farmer's profit also. Most of the mirasidars 
in that part of the country were thus re- 
duced to a situation which, except in nama, 
differed little from that of the Osleoody Pya- 
carries or permanent farmers; and the Mussul- 
man Government, by absorbing the whole 
landlord’s rent, becamg not only the S waraigus 
but the landlords of the country, eaforeing 
in practice their favourite mixim that the 
State is the exclusive propristos of the 
ail =e ee Tn tha Chinglepnt 
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District also, which was ceded to the Corh-* 
pany as a jughire before the fall extent of the 
arbitrary power and severity of the Muham- 
madan Government had begun to be felt, as 
well as in Dindigul, Madura, Trichinopoly and » 
Tinnevelly, the latest of their southern con- 
quests, Meerassy, though greatly reduced in 
value, was found ina tolerably perfect state.” 
I am unable to accept the contention of Mr, 
Srinivasa Aiyangar that, when the. Chingle- 
put District came into the possession of the 
East India Company, the mirasidars were 
recognised by the State to be the sole and 
absolute owners of the lands included in 
the boundaries of the village and that the 
only right the Government then had was 
to receive revenue. There can be little 
doubt that, by long usage and custom, 
mirustdars had certain exclusive rights and 
privileges over waste lands, but it does not 
follow that the rights of the Sovereign or 
lord paramount of the soil were ever re- 
linguished' in favour of the mivasidars. Even 
Sankariah, who supports the claims of mzrast- 
dars to waste lands, admits the rights of 
the State to issue cowles for the cultivation 
of waste lands if the mzrasidars did not 
cultivate. In dealing with mizras: rights to 
waste lands he observes as follows:—' While, 
however, there is, as has been explained, aright 
of property to the inhabitants as respects their 
mirasu, yet, as this right is founded chiefly 
on possession, a paramount right to the 
territory, over which his dominion extends, 
appears to vest in the Prince; if, therefore, 
the mirasidar fail to oultivate, and loss 
thence accrues to the State, the Szrcar 
enjoys and exersises the right to cause the 
lands to be cultivated and to issue cowles 
for that purpose.” The right of the State 
to select a person to enjoy the miras and 
to confirm him in possession by cowle, if the 
mirasidar fails to cultivate or acts in any 
manner detrimental to the State, is also re- 
cognised by Sankariah and an instance is 
given where the Tanjore Rajah transferred 
villages’ by sasanam to nen-mirasidars, In 
Bhaskarappa v. Collector of North Kanara 
(11) Mr. Justice West, in dealing with 
the opinions expressed by Mr, Ellis and the 
above passage in Sankariah’s reply, observes 
as follows: — There are many other stafe- 
ments to the like effedt,and Sir Thouias 
Munro was undonhtedly right when he 
asserted that the Government had always 
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asserted aright of disposal over the waste 
lands of a village.’ Though probably Mr. 
Justice West was not quite accurate in his 
remarks as to the effect of the replies of Mr. 
Ellis and Sankariah supporting the absolute 
proposition laid down by Sir Thomas Munro, 
there is very little to support the conten- 
tion that waste lands, during the Hindu and 
Mahomedan periods, were treated as the 
absolute property of the mirasidars to which 
the State had no claim except fora share 
of the produce when the mirasidars chose to 
cultivate. They seem to have been the 
subject of reciprocal rights and obliga- 
tions. 

Whatever may have been the rights claimed 
by or granted tothe mirasidars during the 
Hindu and Mahomedan periods, the real 
question isas tothe rights which were in 
existence when the Fast India Company 
acquired the territories of the Nawab and 
the extent to which those rights were 
acknowledged by the British Govern- 
ment. The antesession rights would only 
be effective in so far as the British 
Government consented to their continuance 
after, having become the Sovereign rulers cf 
the Carnatic. As observed by their Lordships 
of the Privy Council in Secretary of State 
yv. Bat Rajbat (10), the relation in 
which the landholders stood to their 
Native Sovereigns before the cession of 
territory and the legal rights they enjoyed 
under them are only relevant in considering 
what rights the new Sovereign recognised, 
either by agreement, express or implied, or 
by legislation. In the words of their Lord- 
ships, “the implied agreement may be proved 
by circumstantial evidence, such as the 
mode of dealing with them which the new 
Sovereign adopted, his recognition of the old 
rights and the express or implied election to 
respect them and to be bound by them.” 


The question under reference has, there- 
fore, to be decided with reference to the 
reports of the various officers as to the 
nature and extent of the mirasi tenure, the 
orders of the Government on such reports, 
aud the decisions of British Courts with re- 
ference tothe rights of the mzrasidars. 

When the Kast India Company acquired 
the territories now comprised in the Madras 
and Chingleput Districts and proceeded to 
settle questiong relaiing to the assessment 
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and collection of revenue, three divergent 
views seem to have been entertained. One 
was thatthe Government were the absolute 
Lords of the soil and that the persons in 
possession, though for generations, were only 
in the position of tenants-at-will. Another 
was that the mirastdar had hereditary pro- 
perty in the soil which was good as against 
the State, and the third was that the mirasi 
right was only a preference of cultivation 
derived from hereditary residence. 


When the Hast India Company assumed 
direct control and management of the jagir 
Mr. Place was put in charge in 1794 and 
continued in office till 1798. He atarted 
with the view that the Government were 
the sole and absolute proprietors of the soil 
and that the mir :sidar was only entitled to “a 
preference of cultivation derived from here- 
ditary residence, but subject to the rights 
of the Government as superior lords of the 
soil to do what it shose for the cultivation 
of the land.” Acting on this theory, he 
seems to have dispossessed several mirasidars 
in Tondiarpet, a suburb of Madras, and his 
action led toa suit in the Supreme Court 
(to which 1 sball refer later on) which, 
though dismissed on a technical ground, was 
the first judicial recognition of miras? rights 
by the Supreme Court. Further enquiries 
induced Mr. Place to change his views and 
to hold that the mrasidars had undoubted 
hereditary property in the soil. In the dis- 
putes between Mr. Place and the mirasidars 
the Board of Revenue and the Government 
seem to have taken different views (See pages 
29 to 38 of the Mirasi Papers). Mr. Place 
was asked to submita final report and he 
did so on the 6th June 1799 (page 38 of 
the Mirasi Papers) where he reported in 
favour of the rights of the mdrasidars to 
the property in the soil. Mr. Place defined 
mirası ag aright to the use and substance 
of the soil vested in the present pro- 
prietor, his heirs, and successors, so long 
as he does or can cultivate it and pays 
his dues of Government and is obedient to 
its authority and that, when he does not or 
sannot cultivate his lands, when he with- 
holds the dues of Government or is dis- 
obedient to its authority, such part as he 
neglects or in the latter case the whole, escheats 
to Government who may confer it on whom it 
pleases.” In 1806 a claim for compensation 
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was made by certain miraszdars of Tondiarpet 
in respect of lands taken up for digging what 
was known as Clive’s Qanal. The Board of 
Revenue in their minute dated 1806 offered 
three pagodas a cawni as compensation and 
dirested the Collector to inform the claimants 
of the right of Government to make any 
appropriation of Szrcar lands, especially if 
waste, on commuting the occupancy right 
as may be possessed. Disputes arose as to 
the persons entitled to receive the amounts, 
and, on a claim being made by Messrs, 
Arbuthnot ancl Co., the Board, on the 24th 
December 1810, addressed the Government 
on the matter. The view taken by the Board 
was that the lands were of little value and 
would not have been taken up by mirasidars 
if they were assessed and offered to them. 
They proceeded as follows: The refusal, 
according to the general usage, would have 
left to Government the option of disposing it 
in any other manner: for the principle of 
the absolute property in the soil being 
vested in the mirasidars, however suitable 
to primitive ages and institutions, does not 
certainly accord. with the usage of modern 
times in those parts of India, more especially 
as relates to land, which neither is, nor, 
within the memory of man, has beenin a 
state of cultivation.” Mr. Ellis was asked 
whether the mtrastdars were entitled to any 
compensation and; if so, to how much, He 
treated the first question as settled by the 
decision, of the Supreme Court in 1808, - 
“The introduction of the ryotwart system 
was authorised by the Court of Directors in 
their despatch dated 16th December 1812, 
and this necessitated enquiries into the 
various land tenures, On the 2nd August 
1814 the Government requested the Board 
of Revenue to get the opinions of the Col- 
lectors on 28 queations framed by the Gov- 
ernment as to mirasi rights. The most 
important questions were questions Nos. 1 to 
4 which run as follows:—(1) How has the 
mirast right hitherto been recognised and 
respected, where mirasidars were not the 
renters? (2) Does miras? right extend to 
waste lands? (3) Is mtras? right forfeited 
for ever, when cultivation is for a single 
season discontinued? and (4) Where maras? 
right exists, has it always been respected 
by the officers of Government in framing 
the jummabundy? 

The replies of Mr. Ellis, who was Collector 
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of Madras, were that the mzrasz right, which 
he defined as “a general term used to 
designate a variety of rights, differing łn" 
nature and degree, but all more or less 
connected with the proprietary possession or 
usufruct of the soil, or of its produce’, al- 
ways existed within the boundaries of the . 
Supreme Court's jurisdiction, that it extended 
to waste lands, that it was not forfeited 
by non-cultivation or abandonment, unless 
the period extended to over three genera- 
tions, and that it was always respected 
in the villages of Madras. In answer to 
the question as to whether the mérasi right 
extended to waste lands, his reply was as 
follows:— Mirast right, wherever it exists, 
extends certainly to waste land, but then 
the right is limited by the nature of the 
waste: the extent, entered in the terapadz 
accounts under tbe head of sheycal 
carambu, or cultivable waste, they hold as 
they do the general varape?, or the taxable 
lands of the village, and may cultivate it 
whenever their means permit, or rent it to 
parakudis, but in the anadi carambu, or 
immemorial waste, though they possess the 
exclusive right of cutting firewood, working 
quarries, ete., they have no rights of cultiva- 
tion, much less can they claim any to break 
up common used for pasturage, or to out 
down productive trees, as palmyra, cocoanut 
trees, etc. In the terapad? accounts’ the 
lands are distributed according to their 
several descriptions, either waste or culti- 
vated, and the mirasidars must enjoy them 
as thus entered; on the nattam they must 
build their houses and nowhere else, they 
cannot cultivate or appropriate it to any 
other purpose; in the poramboke they have no 
right to fill up tanks, stop water courses, or 
obstruct roads; and so in other descriptions 
of land. Mirass right is confined to the 
use of these as they exist. No alteration can 
be made with respect to them by the mzrasz- 
dars; I mean that they have no inherent 
right to do so, but with the consent of the 
Sircar,any beneficial change in the appropria- 
tion of lands may take place, and a corres- 
ponding alteration must be made in the 
terapad? accounts—thus, if part of the anadi 
carambu lands be revlaimed, or a road in 
poramboke be stopped up and cultivated, the 
extent must be transferred from this head to 
that of varapet.” 

As regards the forfeiture of rights, he was 
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of opinion that the mirasidar was, by implied 
contract, bound to cultivate his full propor- 
tien of the | tarapet lands, according to the 
share he held in the village and that the 
Government could arrange for cultivation, 
If he failed to do so, be was of opinion’ that 
the State could employ payacarrtes for a 
fixed term, vot an indefinite number of 
years, and in extreme cases could resume 
his marasi swatantrams in respect of the lands 
he refused to cultivate. 

I have already set out the reply of San- 
kariah on the question relating to waste. 
His view is that, as the waste lands are 
included in the Grama Taran, all such lands 
have been considered to appertain exclusive: 
ly to mrasidars, 

Mr. Peter, the Collector of Madura, was 


of opinion that the mirasi right extends to 
waste 


lands and that, if they are brought 
under cultivation even by a renter, the 
mirasidar is entitled to his share. Mr. J. 
Cotton, the Collector of Tinnevelly, was of 
opinion thatthe mirast right, wherever it 
exists, extends to waste lands. Some Col- 
lectors did not, however, go so far. 

In 1816 the Board of Revenue had 
under consideration ascheme for permanently 
assessing each field in each village with 
money rent for the purpose of introducing 


the ryctwart system and wanted information 


as to the rights of mirasidars. Mr. Ellis 
considered the question as to what arrange- 


ment was to be -made in respect of waste 


lands and he proposed to transfer the waste 


lands to the mirasidars (page 358 of the 


Mirasi Papers). The Beard of Revenue in 


proceedings, dated the 24th July 1817, 
passed no final orders on Mr.” Ellis’ 
proposals but reserved the subject for 


On 8th September 
1817 the Board of Revenue sent to the 
Government a proposal for the introduction 
of the ryotwart system and observed that 
the Board intended to preserve the rights 
of the mirasidars by directing Collectors not 


‘to enter into agreements with persons, who 


are not, by hereditary or presoriptive rights, 
entitled. to pay their dues direstly to the 
Sircar. The Government, on the 16th 
December 1817, in reply to the Board of 
stated that the ryofwari Settle- 
ment shonld not be attended with any 
infraction of the rights of mirasidars, or 
others in the soil (page 865 of the Mirasi 
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Papers). In 1818 the Board of Revenue 
recorded a minute on the different modes 
of Revenue Settlement existing in the 
Madras Presidency. In dealing with the 
Tamil country they observe that “In every 
Tamil village the exclusive right to the 
hereditary possession and usufrust of the 
several descriptions of land situated within 
its boundaries was originally vested in the 
Vellalars, one of the principal Socdra 
castes of that nation, by whom it is 
termed cawnyatcht, or free hereditary 
property in the land”. As regards waste 
lands, they observe as follows:— The 
Tarisees, or waste land, is subdivided into 
the Anadz Carumboo, or immemorial waste, 
and the Sheycal Oarumboo, or waste land 
that has at some time been cultivated; 
each of these consists chiefly of tracts of 
common, on which the mirastdars graze the 
cattle employed by them in agriculture, or 
of jungle, in which they cut the firewood 
used by them for fuel, and both are held 
free from tax. Should the muzras:dars, 
however, possess the means, they are vested 
with ample right to extend their cultivation 
to these lands, though it is understood that 
the consent of Government is necessary 
before they can break up the anadi 


carumboo, or land that has never been 
under the plough; but the moment any 
part of either the sheycal or anadi 


carumboo is reclaimed, the nature of the 
land is changed, it ceases to be tarzsee 
or waste, and no sooner is it converted 
into cultivated land than it is transferred, 
as such, in the village accounts _to the 
head of warapat or teerwapat and in 
common with all land of that description 
becomes, for the plain reasons already 
given, liable to tax.” 

On the 4th November 1820, Mr. Smalley, 
Colleator of Chingleput, addressed the Board 


of Kevenue.on: the introduction of the 
proposed ryotwart Settlement into his 
District. His proposal was that a fixed 


toondooteerva of 3% per cent.on the gross 
rent should be allowed to the mirasidzrs 
as it was about the average toondoowaram 
which the merasidars in that District were 
then receiving from the payacarries. As 
regards waste land, he fully admitted the 
mirastdar’s right to it, if the m~rasidar was 
able to bring it under cultivation; but in 
cases where he refused or was unable tio 
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cultivate, he proposed that the Government 
should Jet it to strangera reserving the 
right of the mzrastdar tocome in at any 
period within 105 years on paying the 
assessment to the person whom he wants 
to dispossess. The period of 105 years 
seem to have been the period of limita- 
tion in vogue according to Hindu notions, 
which fixed three generations as the period 
after which rights elapsed. 

Onthe 4th December 1820 the Board 
of Revenue passed proceedings on a reference 
by Mr. Hyde, Collector of South Arcot, 
as tothe Settlement of that District. They 


observed that, though much had been said ` 


about mairasi rights in the Sonthern Pro- 
vinces, it was doubtful when and how those 
rights originated, what they exactly were, 
and whether any Native Government ever 
admitted them to the extent claimed. As 
regards waste land they observe as 
follows:— The mirasidar has also an interest 
in the waste land, and aright toa merah 
or fee, when, being unable to cultivate 
himself, he gets atenant who shall cultivate 
‘it, and pay the usual rent to Government. 
This is fair; he has his fee for the service 
he performs; but if the mirus¢dar neglects 


or refuses to get atenant for the waste, 
and tbe Sircar is obliged to find one 
himself, fo keep up or inorease the 


revenues of ‘the village, the mirasidar has 
no right to the fee; it may either be added 
to the rent payable by the tenant, or may 
be given upto him as an encouragement 
to him to extend the cultivation. The 
mtrasidars raay have claimed more than is 
here allowed them, and more may have 
been occasionally granted to them. The 
Government has been, and ought always to 
be, indulgent towards its ryots; but when 
we come to discuss the principle, it will 
be found that any further legal extension 
of the privilege of mzrasidars, particularly 


in the case of their neglecting to keep 
up the cultivation and revenue of the 
village, is contrary to sommon sense, and 


those common principles upon which every 
Government and society is founded,” In 
dealing with the letter of Mr. Smalley, 
already referred to, the Board stated that 
they concurred generally in the opinions 
expressed by Mr. Smalley as regards waste 
and furnished him with an extract of their 
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proceedings, dated 4th December 1820 above 
referred to, on Mr, Hyde’s report. 
It appears from the Mirasi Papers (p4gb 


419) that the Government approved of 
these proceedings on tha 23rd February 
1821. 


On the 18th August 1824 the Court of 
Directors addressed a despatch regarding 


“the Board’s Proceedings, dated 4th Decem- 


ber 1520, where they observe as follows:— 
The right of the mcrasidars to the lands 
which they themselves cultivate is in 
general indisputable, as is very often, also, 
their right to certain advantages accruing 
to them, apparently, as descendants of the 
headmen of the villages. Their right, in 
any case, to limit the property of the 
OQoleoody ryots in their permanent hereditary 
possessions, seems much more doubtful, and 
being hostile to the prosperity of the com- 


munity, ought not to be allowed except 
upon unquestionable evidence in each 
case,” 


On the 2nd January 1822 the Court of 
Directors were of opinion that the question of 
mtrasidars’ rights ought not to be decided 
solely on the view which Mr. Ellis happened 
to entertain but should he decided after 
deliberate inquiry and full information. 

On the 14th April 1823 the Board of 
Revenue passed proceedings on Mr. Smalley’s 
report regarding the introduction of 
ryotwart Settlement in Chingleput. They 
authorised the Collector to give lands to 
others when the mircstdars refused to 
cultivate, and stated that the persons to 
whom the lands were given were not 
liable to be ousted but be confirmed in 
the possession of the land so long as they 
continued regularly to pay the rent, 

In 1828 the Board of Revenue passed 
proseedings after they received the minute 
of the Court of Directors > dated 2nd 
January 1822. As regards waste land 
they observe: “It has been ‘stated in the 
replies from Madras, Tinneveliy and Madura 
that the right of the mirasidars extends to 
‘waste lands’, but what this right is, has 
not been particularly defined. The 
Collector of Madras observes that though 
the mirasidars “possess the exclusive right 
of cutting firewood, working quarries, etc., 
they have no right of cultivation, much 
less can they claim any to break up 
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common used for pasturage or to cut down 
, productive traes, as palmyra, cocoanut, ete.’ 
tt is algo stated that ‘the consent of the 
Strcar’ i3 necessary towards any beneficial 
‘change being made with the appropriation of 
the lands. It appears from the above that 
the Szrcar basa right in these lands as well as 
the mirasidars, and the Board have now in 
view to ascertain whether the Government 
can, according to the ancient usage of the 
country, appropriate waste land for public 
purposes without making any compensation 
to the mrasidars further perhaps than the 
usual one which may be thought jast and 
proper to make up for any loss they may 
sustain from being deprived of the use of 
common for their cattle, frewood, etc.” The 
Board proposed to address the different 
Collectors as to whether the former Govern- 
ments had the right to take up waste lands 
without paying compensation to mirasidars 
and whether in granting inams compensation 
was paid to mirasidars. The Government, 
however, passed no orders on these proceed- 
ings and no question was circulated, 


On the 3lst December 1824, Sir Thomas 
Munro wrote his famous minute on the 
state of the country and condition of the 
people. His view was that the mirasidar, 
when he failed to cultivate, lost all interest 
in the property and that the Government 
may give it to whomsoever it . pleases. 
As regards waste land, he observes: ‘Mr. 
Ellis does not seem to be very decided as 
to the nature of the property enjoyed by 
the mirasidar in waste. He admits that 
he cannot break it up without the per- 
mission of the Sircar. He does not say 
that he bas any specific share of it, or 
that he cansell it alone withont the cultivat- 
ed land, or that he ean do more than 
sell with. his arable his right of common 
in the waste. The Strcar from ancient 
times has everywhere, even in Arcot as 
well as in other provinces, granted waste 
in tnam free of every rent or claim, public 
or private, and appears in all such grants 
to have considered the waste us being exclu- 
sively its own property. = 

* * It has been supposed that in meeras 
villages in Arcot, in the original compact 
between the Szrcar and the first settlers, 
the exclusive use of the waste was se- 
cured to those settlers: but it bas already 
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been shown that in all villages, whether 
meeras or not, the inhabitants reserve to 
themselves the exclusive use of the waste. 
But this right is good only against strangers, 
not against the Szrcar, which possesses, I 
think, by the usage of the country, the 
absolute right of disposing of the waste as it 
ple ses, in villages which are meeras as well 
as in those which are not.” 

These views represent, what I may call, 
the extreme views as to the Crown’s 
prerogative and they do not seem to have 
been subsequently accepted in their entirety 
either by the Madras Government or by the 
Court of Directors. 

In 1539 the Collecter of Chingleput ad- 
dressed the Board of Revenue with reference 
to the rights of the mirasidars in the whole 
of the lands within the village boundaries, 
and as to whether the miraszdars had authori- 
ty to sell the poramboke and immemorial 
waste lands. His view was that the rights 
of the mtrasidars over the pcramboke and 
anadi waste extended only to the privilege 
of grazing their cattle on them when waste 
and receiving the coopatums when culti- 
vated. 


On the 15th August 1889 the Board of 
Revenue passed proceedings to the effect 
that the m/rasidars had no right or authority 
to sell goramboke 4nd immemorial waste 
land. They observed that the usual mode 
of proceeding for parties wishing to obtain 
occupation of particular lands was to apply 
to the Officers of Government to be placed 
in possession on their executing an agree- 


ment to pay the usual _ assessment, and 
proceeded to state that the rights of the 
mirasidars over immemorial waste are 


confined to the pasturing of their cattle, 
the cutting of firewood, etc., and similar com- 
mon privileges, but these must always give 
way to any proposition ensuring the exten- 
sion and realization of the public reve- 
nue.” 

In 1889 the Collector of Chingleput 
addressed the Board of Revenus on the 
claims made by the mirasidars when lands 
were offered on durkhast and on certain 
irregularities which, in his opinion, were 
causing loss of revenue to the Government. 
In his opinion, tke proprietary right of 
the mzresidars did not exterd to immemorial 
waste lands. and that they had no prescrip- 
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tive right to oust payakarry cultivators from 
Jands which were given to them by the 
Government owing to the mirasidars not 
having cultivated them. He, however, 
admitted the mirastdars’ right to foondoo- 
varam, swatantrans, etc., in the shetkal lands 
and suggested that payakarry ryots, introduc- 
ed by the Government, should be secured 
in their right of occupancy on paying to 
Government the Government dues and the 
murasidar’s fees, 


The Board of Revenue in their proceed- 
ings, dated the 29th August 1839, referred 
to their proceedings of the 15th August 
}889 (above referred to by me) and ob- 
served as follows: — “As regards the right 
of the mzrastdars to the occupausy of waste, 
the Board of Revenue, though they have 
already recorded their opinion against the 
asserted right of the mirasidars to the 
absolute disposal ‘of waste lands from which 
they have derived no benefit for a long 
series of years, are still inclined to believe 
-that it would’ be proper,-and at the same 
time consdnant to usage, to give them 
the preference of possession when offers 
are made to bring the waste under culti- 
yation., It should be the sare of the 
Collector to ascertain that the parties 
offering for the lands possess the means 
to cultivate what they propose, and in these 
eases if the mtrasidars decline to under- 
take the payment of, the demand, the 
lands should: be given to the parties 
offering.” 

On the 28th July 1841 the Board of 
Directors addressed a despatch dealing with 
the rights of the mirasidars to waste lands. 
At that time a suit was pending in the 
Zillah Court of Chingleput where certain 
mirastdars had sued the Collector and 
others for possession of lands granted by 
the Collector to non-mtrasidars without 
their consent The Court of Directors in 
their despatch make the following obser- 
yations:— Without entering upon a dis- 
eussion of the respective rights of Govern- 
ment, and the mvrasidars, over the waste 
lands, (a point still under the consideration 
of the Superior Tribunal to which the case 
has been appealed) it will be enough for 
us to state our opinion that it is desirable 
that, in all cases where payakarries propose 
to cultivate the waste lands of a mirasi 
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village, their proposal should be, in the 
first instance, communicated to the mzrasz- 
dars, to whom, in the event of their being | 
willing to oultivate, or to give security 
for the’ revenue assessable on the lands, 
the preference should be given. We consider 
that the Government haa a clear right to the 
revenue to be derived from the conversion 
of waste lands into arable, but we at the 
same time think it preferable that this 
object should-be attained, whenever practic- 
able, without causing the intrusion of 
strangers into “the village community” 
(pages 455 and 456 of the Mirasi Papers). 
The suit inthe Chingleput Zillah Court 
(to which I shall refer later on) was 
disposed of by the Provincial Court on the 
17th November 1841 in favour of the 


merasidars, 


On the rd July 1844 the “Soxrt of 
Directors addressed a despatch in conti- 
nuation of their despatch dated the 28th 
July 1841. They directed that “when 
proposals were made by wparacoody ryots 
for waste landa in murasi villages, they 
shonld, in the first instance, be communicated 
to the mitrasidars, to whom, in the event 
of their being willing to cultivate, or to 
give security for the revenue assessable on 
the lands, the preference should be given;”’ 
and they directed that on all occasions 
care should be taken that the just rights 
of the mirasidars were respected. 

On the llth February 1856, the Govern- 
ment was of opinion that the mzrasidars 
had no right to convert immemorial waste 
to any other eondition or to any other 
use, without the permission of the Govern- 
ment, 

On the Sth March 1856, ‘ive Gavecanieal: 
in proceedings observed: “The village com-, 
munities are certainly the parties entitled to 
oceupy the land thus newly made available 
for cultivation, and they are quite com- 
petent to divide it among themselves 
according to local customs and known rights” 
(page 536 of the Mirasi Papers). 

On the 14th May 1856 the Board of 
Revenue considered the whole question and. 
reviewed the situation. They were inclined 
to the view that the mirastdars should have 
the option of cultivating waste lands of every 
village before strangers are admitted and 
that if they refused to cultivate the land 
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.they would have no right to receive any 


fees or rent from the persons to whom the 
Government had allotted the lands. 

The question of the mzras¢dars’ rights 
arose again in 1856 in connection with a 
complaint made by one Rangappa Naik, who 
alleged that he was dispossessed. The 
Board were inclined to the view that the 
land claimed by Rangappa Naik being 
poramboke was not part of the miras and 
that the Government could give it to 
whomsoever it pleased. The Government 
dissented from that view and in their 
letter to the Court of Directors observed 
as follows:— 

“After a careful consideration of the case 
we are unable to concur in the Board’s 
opinion of its merits. In addition to -Mr. 
Forbes’ testimony to the custom in Tanjore 
which in our opinion was entitled to much 
consideration, we held that the best authori- 

. ties were agreed that in meras villages the 
miras extended to’waste as well as to arable 
land. This right, we remarked, was not 
exactly the same in regard to waste as it 
was in regard to arable, as wasclearly ex- 


` plained by Mr. Ellis; but in both cases it 


equally excluded strangers. The Board 
objected on the ground that the land in ques- 
tion being ‘poramboke’ could not be regard- 
ed as simple waste; but we remarked that 
land required and used’ for roads, the sites 
of houses, threshing floors and some other 
purposes, was taken out of the arable extent 
as not being available: for culture and was 
slassed with rocks, hills, ete., under the term 
poramboke, but that as soon as such land 
veased fo be required for such particular 
purpose, it ceased also zpso facto to be 
poramboke and became subject to the ordi- 
nary laws affecting waste. Holding these 
views we were of opinion that the memorialist 
had suffered a wrong in that his miras land 
had been given to another in spite of his 
opposition.” (page 555 of the Mirasi 
Papers). 


The Court of Directors in their despatch, 
dated the 17th December 1856, to the 
Government of Madras desired that in the 
disposal of waste lands the principles laid 
down in the despatch of 28th July 1841 and 
8rd July 1844 (already referred to by me) 
should be followed. 

Prior to 1855 the lands which the 
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marastdars actually cultivated were entered in- 
their own pattas whereas the lands which 
they cultivated through payakarries found a 
place in the samudayam patitas. But sub- 
sequently the mzrasidars were called upon to 
declare once for all how much of their pangu 
lands they wished to retain in their holding 
and were assessed upon those lands, whether 
they cultivated or not. 


On the 22nd April 1869 special darkhast 
rules were issued for the Chingleput District. 
Rule 7 states that “the mirasidars shall have 
the prior claim over all comers: payakartes 
holding pattahs have the next best claim, 
and objections made by them will hold good 
against non-resident cultivators. Should the 
mirasidars oppose the application, and 
request .that the land may be given to 
them in shares proportionate to their res- 
pective claims, their request shall be com- 
plied with.” 


Rule 13 enacts that’ “beds of tanks not 
hitherto usually cultivated, threshing floors, 
burning grounds, burial places, cattle-stand- 
ing grounds, land situated within 10 yards 
roads, shall not be 
given away on darkhast, and applications 
for gramanattam or village sites shall not 
be entertained.” 


In 1872, the Government passed proceed- 
ings regarding gramanatiam lands. These 
proceedings were passed after a consideration 
of the proposals of the Board of Revenue 
and the replies of the Collectors of all the 
Districts. In paragraph No, 22 the Goverr- 
ment observe that “the true view of the case 
is that gramanattam is the communal 
property of the villagers, and that the 
Collector can only interfere with the view to 
benefit the community, and when his action 
is consistent with the common law.” They 
then proceed to state that a special enact- 
ment would be necessary to alter the state 


of things, that in purely miras villages, 
where the entire area belongs to the 
mirasidars, the gramanattam no doubt 


appertains to them equally with the other 
poramboke but that such cases are excep- 
tional and that the Board will instruct 
Collectors to re-assert the prerogative of 
Government by making it known that ex- 
cept in zemindari and marasi villages whioh 
are private property, sites on the grama- 
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mattan. are not to be appropriated with- 


cub permissicn. 


Till 15820 the villageaccounts in several 
villages of the Chingleput District contain- 
ed entries where the mrasidar’s name was 
entered and also the name of the actual 
person who was in possession. This system 
was known as ‘double entry system” 
and sites were described as “the site of 
so and soresided in by co and so.” Mr, 
Mullaly, who was then the Sub-Collector, 
raised objection to this procedure. The 
Board in dealing with the question re- 
commended its discontinuance but were 
fully alive to the. difficulty of opposing the 
mirasidars’ claims. They observe:  Undoubted- 
ly the mirasidars have a great deal of 
evidence to support tHeir claim, and if it 
is to be disputed, the strength of Govern- 
ment must Jie in the fact stated by Mr. 
Galton in the Nemalichert case, that Gov- 
ernment has never acquiesced in it. If the 
rystem of ‘double entry’ now brought to 
te for the first time is not stopped, 

is strong argument will cease to exist, 
JAoreover, tha Board thinks that the 
dictum of Government referred to in paragraph 
No. 6 of the Board’s Proceedings of the 7th 
July 1886, No. 1547 (in Government Order 
No. 1684, dated 16th December 1572, already 
quoted by me) must now be contradicted 
or explained. 

“The fact that if is not mentioned by Sir 
Charles Turner in his judgment in the 
Vyyasrayadi ease (Civil Suit No. 128 of 
1882), or in any of the petitions which 
have been ‘presented to the Board by 
miresidais, sbows that it is not known to 
outsiders at present, but it may become 
known to them at any time and if reads 
as if it were a distinct acquiescence in the 
claim.” 

- On the 8rd September 1850 the Goverr- 
ment parsed orders directing that the practice 
of yegisterirg the rame of a mirasidar, as 
well as that cf the cceupant, in the house 
site acccunts -should ke discontinued. 

In 18€2 the question of the mrasidars’ 
right egain came up for consideration in 
connection with the granting of sites to 
tke Pariahs avd other low caste sections of the 
ecoinmunity, The Board of Revenue sent up 
their ‘preperals to the Government, In para- 
graph No, vod their proceedipgsdealing with the 
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mirosi system the Board observe as follows: m 


“Briefly, the system, as it at present exists, 
rests on the claims of the mirasidars to all the 
waste lands in their villages and to the levy 
of swatantram or fees from payakaries or non- 
mirasidars who may take up land for cul- 
tivation. This claim was fully recognised 
in the new settlement sarried ont in 1876-78 
(vide Government Order, dated 15th 
February 1876, No. 221) and after full 
consultation with the mirasidars, a memo- 
rial fee (swatantranv), fixed at an average rate 
of annas 2 on every rupee of Government 
assessment, was declared to be leviable by the 


miresidars not only on every field lying 
waste in each village, but also on all 
lands now held by the murasidars them- 


selves and included in their patias, should 
such lands be subsequently relinquished 
and taken up by a non-mirasidar. The 
fee clatmable on each field was duly enter- 
ed in the settlement registers against every 
field liable to it. The only lands against 
which fees were not entered were those 
which had already been obtained by stran- 
gers and which were held under lease or 
patla frcm Government. The absolute right 
of the nixosidars in the waste lands of their 
villages was finally settled by the Courts in 
1883 when the Government was compelled by 
the High Court to pay compensation to the 
mtrasidars of the Vyasarpadi village, near 
Perambur, for waste lands taken up for 
public purposes.” After dealing with the 
judgment of Sir Charles Turner, the Board 
observe: “It is impossible at the present day 
to question the rights of the mirasidars, It 
is altogether unnecessary to consider whether 
the survival of these mirası claims is due, as 
remarked by Mr. Tremenheere, to the con- 
servative effects of the decisions of o Mayor’s 
Court of Madras. " i t 

As forcibly remarked by i Board 
(Board’s Proceedings, dated Ist April 1874, 
No. 754, paragraph 8, Board’s Pros seedings, 
dated 25th May 1575, No. 1415) the system is 
strongly rooted in law and immemorial 
custom, It is there and must be regarded in 
many respects neither more nor less than a 
great but necessary evil.” “It is of great 
antiquity, isdearly cherished’ and has existed 
with more or less vitality ‘notwithstanding 
many years of persistent efforts to crush it.’ ” 
Regarding darkhast rules they observe as 
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. fpllows:— ‘In 1869 special darkhast rules (or 
rules governing applications for land ‘for 


cultivation) were prescribed for the Chingle- ` 


put District in which this preferential claim 
was distinctly recognised (Board’s Proceed- 
ings, dated 22nd April 1869, No. 2710). In 
1687 a proposal was made to assimilate 
these special rules to those of other districts 
in which miras? rights are not recognised, 
but Government declined to sanction the 
change (Government Order, dated 21st Octo- 
ber 1887, No. 6279, recording Board’s 
Proceedings, dated 2166 September 1887, No. 
585). The chief point of difference bel xem 
these special rules and those preseribed for 


other districts, apart from the fact that any: 


land in Ohingleput obtained by a non-mirasi- 
dar must pay two annas in the rupee of assess- 
ment as a memorial fee to the mirosidars, is 
that in mtrasz villages the mdrasidars have 
preference over all comers while in non-m¢ras¢ 
villages the preference is confined to those 
who own lands adjoining those applied for 
ånd to pattadurs who take precedence over 
those who do not hold lands.” 

Tn dealing with the rights of mirasidars 
the Government observe: “The preferential 
right of the mirasidars to the occupation of 
the waste was deliberately recognised by the 

“Court of Direators in 1841, after considerable 

discussion in which the views of Sir Thomas 
Munro quoted by the memorialists were 
duly considered.” Then they set out Sir 
Thomas Munro’s minute and observe: “Sir 
Thomas Munro merely dissents from the 
proposition that the ‘exclusive use of the 
waste’ was secured tothe first settlers and 
that this right was good as against Govern- 
. ment;” but that Sir Thomas Munro did not 
‘deny the preferential right of the mdrasidars 
to occupation of the waste. The Government 
observe that “the question of ownership of 
Pariah house sites is one of legal right, and 
if the mirasidars have it they can only be 
expropriated by compensation; they cannot 
-be deprived of their rights, however 
oppressive the exercise of them may be, by 
mere executive order.” 

In 1909 the Special Settlement Officer 
(Mr. G. A. D. Stuart) made certain pro- 
posals as regards marasi rights. As regards 
mirast tenure he proposed a fixed fee of two 
annas in the rupee of assessment of “both dry 
and wet should be collected and paid to the 
mirasidars. 
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The Board of Revenue in dealing with Mr, 
Stuart’s proposals resolved to omit from the 
Patta Settlement Register all reference to 
mirast privileges. 


The Government passed orders on the 19th 
October 1909 and in dealing with the prefer- 
ence under the darkhast rules observe that 
“ib would not be equitable to go bshind the 
arrangement made inthe Settlementof 1877-78 
recognising the preferential right of the 
mirasidars to cultivate waste.” As regards 
swatantrams the Government observe as 
follows:— The Government agree with the 
Board that all reference to swatantrams and 
miras privileges should be omitted from the 
re-settlement register and that the following 
foot-note should be substituted for the existing 
foot: note in the memoirs on mirasi tenure: — 
‘The right of the mirasidars to levy a fee at 
the rate of two annas in the rapee of the 
assessment of both dry and wet lands has 
been. recognised by Government, except in the 
case of the under-mentioned fields which are 
free of swatantrams so long as they are held 
under the terms of the original grants.’” 


I have set out in detail the various pro- 
ceedings which throw some light on the 
question of the rights of miras¢dars and on 
the attitude which the Government took up 
from the date of its assumption of control 
over the Chingleput Districh. It seems to me 
that, although the absolute right of the 
mirasidars to waste lands has never been 
acknowledged by the Government, their pre- 
ferential right to the land has never been 
questioned, but on the contrary, has been 
unequivocally admitted both by the Court of 
Directors and by the Government. Individual 
opinions of Government officials have varied 
as totheorigin andextentof marasi -rights over 
waste and as to the rights of mirasidars as 
against the Government. The preferential 
rights of the mirasidars to waste lands of the 
village have been conceded but there is a great 
divergence of opinion as to whether the 

mirasidars can as against grantees from the 
Government claim anything more than 
tunduvaram or the customary swatanirams, 
The Mirasi Papers also show that the rights 
and privileges claimed by mëirasidars over 
waste have not been recognised in some 
districts and I find it difficalé to canstruct out 
of the divergent opinions of Goverment 
officials, the Board of Revenue, and the 
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Government Orders, any tenure with certain 
well defined incidents. 

Turning to the judicial decisions on the 
rights of the mzrasidars, we find that there is 
a tendency in the later decisions to require 
proof of the rights claimed rather than treat 


“marasi tenure as a well recognised tenure with 


well defined incidents. 

The first case of importance arose in 1808 
and is reported in Strange’s Notes of Cases, 
Volume I. The suit was in ejectment and 
was heard by Sir Thomas Strange and 
Mr. Justice Sullivan. The plaintiffs alleging 
themselves to be mzrasidars of the village 
of Tondiarpet stated that the defendants 
had trespassed and ejected them from the 
“natiam” in their possession. The learned 
Judges discussed the evidence as to the 
claims and privileges of the mirasidars and, 
while holding that plaintiffs were entitled to 
the nattam claimed, they dismissed the suit 
on the technical ground that the defendants 
were not found to be in possession. of any 
portion of it. The Court, however, refused 
to adjudicate upon the rights as between the 
mirasidars and the Government, observing 
that it was. unnecessary to decide how far 
the mirasidars’ rights were subject to the 
intervention of the Government. 

_In 1836, the rights of the mirasidars as 
against the Government ‘were distinctly 
raised in a suit filed by Ranga Ayyangar and 
others against the Collector of Ohingleput 
and the persons who got possession under 
titles conferred by the Government. The 
plaintiffs alleged that they were the only 
mirasidars of Cannumtongal village in 
Chingleput Distriat, that the Collector (1st 
defendant) granted permission to the defend- 
ants who were not the mirastdars of the 
village to bring under cultivation about 80 
cawnies of wasteland, thatthe plaintiffs offered 
to cultivate the whole of the wasteland amount- 
ing to about 164 cawnies and in anticipation of 
sanction cleared about 60 cawntes for cultiva- 
tion, and that the plaintiffs were dispossessed 
by the other defendants .acting under the 
orders of the Collector. The defendants 
defended the suit on the ground that the land 
was waste and that the Collector could grant 
cowle to any person for bringing it under 
cultivation. The plaintiffs filed a reply 
alleging that neither the Government nor the 
Collector had any power to grant waste lands 
Without the consent of the mirast inhabitants, 
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that waste land could not be given to stran- 


gers for cultivation without recetving 4 ° 


yrazinamah from the mirasidars and that they 
applied for the cultivation of the whole of the 
waste land when they heard that strangers had 
applied for it. A number of witnesses were 
examined and documents filed and the Chingle- 
put Court (Udalut Court) passed a decree in 
favour of the plaintiffs. The Court held 
that the evidence showed that the plaintiffs 
were the mzrasidars and that the defendants 
had no mirast rights in the village. As 
regards the rights of mirasidars the Judge 
observes as follows: — That the mirasidars 
alone have a right to sell and mortgage 
warraput land, and that to every mirasi 
share there is a certain portion of waste 
land attached, but that the particular parts 
of the waste land which belong to each 
individual mzrast share are not usually 
known because those waste lands are 
seldom, if ever, divided, are facts which 
have been established by the evidence of 
witnesses in numberless cases before this 
Court; and as no one ever attempted to 
dispute the inherent right of miresidars to 
the waste land, itis evident that without the 
consent of the proprietors of the soil, the Col. 
lector has no authority to deliver any part of 
these lands to other persons. 
appears that the 7th defendant and others 
gave their proposals on the 2nd May 1835; 
this circumstance was not communicated to 
the plaintiffs, but they om the 4th May 1835 
sent in proposals for 40 cawnzes; but after 
this on hearing of the proposal made by 
the 7th defendant and others, they, on 
the 2lst May 1835, gave in an agreement 
to the Tahsildar, plaintiffs’ document No. 
50, promising to take all the waste lands 
in the village at the full teervah and to 
give security for the performance of their 
contract. On the 15th June 1835 the 
Collector grants the cowle to the 7th 
defendant and others, in doing which the. 
Judge is of opinion the Collector acted 
contrary to the acknowledged right of the 
plaintiffs.” The cowle granted to the 7th 
defendant and others was annulled and a 
decree was passed in favour of the plaintiffs. 
An appeal was filed to the Provincial 
Court by the Collestor but the desision 
of the lower Court was affirmed on 17th 
November 1841. The Appellate Cour 
considered that the only question for 


In this case it, 
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- , determination was whether the Govarnment 


had power to grant waste lands in mirasz 
villages to strangers without first obtaining 
the consent of the mzrasidars, and decided 
that the Government had no such power. 
No appeal was filed by the Government 
against this decision’ and the Board of 
Directors referred . to this case in their 
Despatch, dated the 38rd July 1844, already 
referred to by me (see pages 456 to 469 of 
the Mirasi Papers). 

In 1848 the plaintiff, who was a mirasidar, 
sued to recover arrears of swatantrams due 
to him for certain lands cultivated by the 
defendants. The defendants denied the 
right of the mirasidar to levy such 


swatantrams claimed: and alleged that the 


lands for which they were claimed had 
been left waste from time immemorial by 
marasidars who declined to take them up 
and that the Government thereupon rented 
the lands to them. The suit was dismiss- 
ed by the Sudter Ameen on the ground 
that the land in question was immemorial 
waste not forming part of the plaintiff’s 
share, that the defendants held it not from 
the mrasidars but from the Government, 
that in the cowle granted to them 
there was no stipulation that they were to 
pay any swatantrams to mirasidars, and 
that it. was not customary to pay swaton- 
rams in such cases. An appeal was filed 
and the Civil Jadge decided that mirasi- 
dars had no right to levy swatantrams from 
paycurries who did not hold from them 
bnt under cowles granted by Government 
for lands which were, classed immemorial 
waste. 


The previous decision of 1844.does not 
seem to have been brought to the noties 
of the Court and the remark of the Judge 
that the question has been frequently 
decided in the negative does not seem to 
be accurate. The Judge seems to have been 
of opinion that, where the mirasidars fail 
to cultivate the lands and the Government 
exercises its right of granting cowles to 
third persons, the mirasidars are not entitled 
to claim any perquisites from the grantee. 
(See pages 435 and 486 of the Mirasi 
Papers). 

In 1844 a suit was filed in the Kumba- 
konam Munsif’s Court by a mirasidar to 


yecnyer a piece of samudayam land from’ 
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the defendants on tha ground that the 
land was within his marasi ani was let 


tə the defendants and that they filed to 
pay the rent. The defendants pleaded 
that the ground was casawurgum, that 
they built a house and lived in if for 
several years paying taxes to the Govern- 
ment and that the plaintiff had nothing 
to do with the land, The District Mausif 
decided the suitin favour of the plaintiff, 
and on appeal the Sudder Udalut Court 
confirmed the jadgment of the Munsif_and 
observed as follows:—- It is clear that the 
land in dispute is within the nwrasi of the 
plaintiff and, therefore, in disposing of the 
qu3stion at issue it will be necessary to 
consider the privileges of the mirasidars, the 
eustoms of the provinces, and the grounds 
on which the defendants claim t> continue 
the occupation of the groand, The murasi- 
dars are the acknowledged hereditary pro- 
prietors of the soil. Those in Tanjore and 
other Districts in which miras right is re- 
Gognised allow their paracudzs or under- 
tenants and others to erect houses on their 
mirast lands, but their doing so, nsither 
destroys the mirasidars’ right to the lands, 


nor do3s it transfer the right to the 
paracudtis. So long as the  paracudds 
cultivate the murzsidars’ lauds, they ara 


enterad in the accounts as p2racudis, but 
on ceasing to do sə, they are called 
c1rsawurgums, which the appallanty aimit 
that they are, This change of den mination, 
however, doas not in any way affest the 
relative position of the parties, and the 
as3artion of the avpallants that a3 ecaszrur- 
gums they are independent of the mirasidar, 
is not correct. On the contrary, the custom 
of the province is that, if a paracudy 
eaase3 to cultivate and bacomes a casawur- 
gum, the mirasidar requires him to pay 
rant for a portion of his backyard which 
hs wonld not do if he remained a puracudy.” 
(See pages 487 and 488 of the Mirasi 
Papers). 


In 1850 the Sudder Court desided that 
swamebhogam should be paid to the mirasi- 
dar by a tenant let in by Government. 
(Sudder Court Decisions, Volume I, 18350, 
page 119), 

In 1857 the Sudder Udalut Court held that 
ulkudies had a right to sublet the lands 
they o*zigieland that the mirasidars “were 
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not entitled to eject the sub-lessees (see 
page 577 of the Mirasi Papers). 

In 1860 the Sudder Udalut Court decided 
that where a mirasidar desired to eject a 
casawurgam tenant who had been in 
possession of the property for a long time 
and had erected substantial buildings, the 
mirasidar was bound to compensate him for 
the value of the buildings (see page 585 of 
the Mirasi Papers). 

In 1861 the Snudder Court held that, 
where lands were abandoned and left 
waste by the original cultivators, they were 
at the disposal of the revenue authorities 
and that the former occupants had no title 
to eject the parties who may have been 
placed subsequently in possession in ac- 
cordance with the rules of the District and 
established usage (see page 590 of the 
Mirasi Papers). 

. A similar view was taken in Punniakoti 
Mudali v, Munisami (18). 


In Muniappa Mudali y. Kesturt Ranga. 


Charvar (14) it was held that in mirasi 
villages the mirasidars possessed the pro- 
prietary right in samudayam lands, 


In Sakkajt Rau v, Latchmana Gaundan (4) 
the right of the mivresidars to recover 
swatantrams was raised. , The plaintiff, as 
the sole mirasidar, sued to rerover posses- 
sion of lands and arrears of thoondutirwa 
and, thocnduvarakuppatham. The lands 
were. granted to the defendant by the 
Revenue Officer, but it was not clear whe- 
ther the mirasidar had applied for the lands 
before the grant to the defendant. The 
first Court dismissed the suit in so far as it 
related to ejectment but passed a decree 
awarding the thoondutirwa claimed. The 
District Court was of opinion that the 
plaintiff,’ by omitting to take a revenue 
engagement for the lands, had relinquished 
his miras rights and reversed the decree 
of the lower Court. The High Court at first 
held that, though the omission of the mzrasidar 
to cultivate might empower the revenue 
authorities to introduce a cultivator, it did not 
further prejudice the prescriptive rights of the 
mirasidar andi: that those rights would not be 
lost by the mzrusidar’s declining to receive a 
patta forthe lands, A review of the judg. 
ment was allowed and the case was re argued. 


(18) Sudder Court Decisions (1862) p. 2. 
(14) Sudder Court Decisions (1862) p. 50, 
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A Full Bench of the High Court considered , 
the reports of the Collectors set ont in the 
Mirasi Papers and the orders of the Board 
of Revenue and the Government and was of 
opinion that from the variety of opinions 
expressed they could not lay down as s 
uniform rule that mir:stdars were entitled 
to dues from cultivators holding lands 
within the area of tha mairasi estate under 
p-tias from Government. They were of 
opinion that, where the right was denied, 
there should be enquiry whether by custom 
it prevails on the estate or if there are not 
sufficient instances on the estate to afford 
grounds for a decision on similar estates in 
the neighbourhood. A finding was called for 
on the following issue: “Is the mérasidar. 
entitled, by the custom of the estate or neigh- 
bourhood, to demand payment of any, and, 
if any, what dues from ryots cultivating, under 


.paltas from the Government, lands for which 


the mzrastdar has refused to engage?” 

Though it is expressly stated in the 
judgment that there has been nolaw depriv- 
ing the mirasidars of any privileges they 
may have customarily enjoyed, their Lord- 
ships after a survey of various Government 
orders and opinions of officials were not pre- 
pared to lay down any general rule as to the 
rights of mirasidars but left the matter to he 
decided on evidence in each locality. This ` 
decision marks an important departure from 
the attitude taken up by Courts previously 
and makes usage in each loeality the criterion 
for coming to‘any conclusion as regards 
the rights of mzrasidars., 

In 1882 the rights of the mzrasidars as 
against the Government came directly in 
question in respect of a piece of land within 
the mirasi village of Vyasarpadi. The plaint- 
iff alleged that the mirasidars of Vyasarpadi 
sold a portion of waste land situated in their 
mtrast estate to him, that he was in posses- 
sion of the same, and that about the 26th 
April 1881 the Officiating Superintendent of 
the Gun Powder Factory, acting on behalf 
of and under instructions. from Government, 
wrongfully took possession of the lan? and 
ejected him. The plaintiff claimed to recover 
possession of the land and also compensaticn, 
The Secretary of State for India filed a 
written statement pleading that the land 
was the property of the Hast India Company 
and subsequently became the property of the 
defendant and was in possession of the 
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Government, that some persons erected a hut 
on fhe land and planted a hedge and in so 
doing committed trespass and that, after 
being warned to remove the said hut and 
hedge, they were removed by officers of 
“Government, The suit came on for hearing 
before Sir Charles Turner sitting on the 
Original Side of the High Court and a decree 
was passed in favour of the plaintiff. The 
question for determination was ‘whether by 
the Customary Law mirasidars had any title 
to the waste lands within the area of the 
marasi estate. With reference to mirast rights 
to waste, Sir Charles Turner observes as 
follows: — One qiestion constantly occurring 
was the rights of the mirasidar to waste. 
The better opinion appeared to be that he 
had a right to the waste, even though he 
paid no revenue for it, but that if he 
omitted to cultivate what was cultivable by 
patkarries, the: Government might issue 
patas to strangers for its cultivation. There 
resulted along struggle between the mirasi. 
dars and the Government, the former unable 
to cultivate and unwilling to pay assessment 
on much of the larid over which they claimed 
rights and on the other hand resisting the 
introduction of strangers. When.patias were 
granted to strangers, the marasi right was not 
altogether lost and in some villages the 
murasidars succeeded in obtaining from the 
ryots introduced by Government recognition 
of their interest in the soil by the payment 
of small cesses.” After referring to the state 
of things in Bengal where a satisfactory 
solution had been arrived at by the Regula- 
tion VII of 1822, he observes as follows:— 
“From the authorities I have consulted in’ this 
and other cases which have come before the 
Court, I hold that mirasidars have in this 
part of the Presidency certain property in 
the waste and that property enables them to 
dispose of the occupancy of the land subject, 
of course, ta the payment of revenue and that 
this property is not necessarily: lost by non- 
payment of revenue. I need not refer to any 
further authority than the replies made by 
Mr. Ellis and Mr. Sankariah who was for 
many years sheristadar inthe Huzcr)Cutcher- 
` ty of Madras,” ; < 

In Subbaraya Mudalt vy. Sub-Collector of 
Chingleput (12) the question of the mirasi- 
` dars’ right was considered. The plaintiffs, 
as mirasidars ofthe village of Vallipnram 
‘in the Chingleput District, alleged that 
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strangers made a darkhast for certain lands in 
their village, that they objected to such a 
grant and claimed that a patta should be 
issued in their own names and that the 
lands should be put in their possession, The 
defendants pleaded that the lands, al- 
though formerly held in common by the 
mirasidars of the village, were subsequently 
relinquished, that it was competent for the 
revenue authorities to arrange for the cul- 
tivation of the lands without reference to 
the former registered pat/adars, that the lands 
were unoccupied waste at the diaposal of 
the Government when they were assigned 
to the defendants and that the Civil Courts 
could not take cognizance of the suit. 
The District Munsif held that the mirzsi- 
dars hac a preferential right to the lands 
and thatthe grant of a patta to the 2nd 


and 3rd defendants was invalid and 
that the Civil Courts had jurisdiction. 
The District Judge held that the 


Court had no power to order the revenve 
authorities to transfer the registry of lands 
from one person’s name to another and that. if 
the mirasidars sould be shown to have formally 
relinquished the plaint lands or acquiesced 
in such relinquishment by the former patiu. 
dars acting as their representatives, they 
had no cause of action against any of the 
defendants. Holding that the claim of the 
plaintiffs was one which the Government 
was bound to recognise, he was of opinion 
that the plaintiffs had relinquished the lands 
and had no proprietary right to them, Sir 
Charles Turner was of opinion that, where 
a mirasidar ceases to cultivate waste lands 
within his mirasi estate, or neglects to 
cultivate cultivable waste, the Govern- 
ment is at liberty to issue gatias to those 
lands to any stranger who will under- 
take to pay the assessment and that where 
there has been a mere relinguishment of 
the revenue engagement by the mirasidar he 
does not lose his mirasi right. He was also 
of opinion that a Civil Court cannot compel 
the revenue authorities to make settlement 
with a particular person where the mirasidars 
had abandoned their engagemcnt and so 
given occasion to the revenue authorities 
to offer engagements to others. Mr. J ustice 
Innes was of opinion that the mirasidars 
had abandoned their right and that tne 
Collector was consequently empowered to 
grant the lands to strangers, Where, 
+ 
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however, the relinquishment was not ab- 
solute but only for a period he. was of 
opinion that, until the lands were sold for 
‘arrears of revenue, the Collector would have 
no power to dispossess the mirasidars 
absolutely. This case seems to have proceed- 
ed on the footing that a relinquishment 
by the mirasidars confers absolute power to 
Collectors to grant the lands to others and 
that the miras:dars cannot subsequently 
lay any claim against the persons to whom 
the lands have been granted by the Go- 
vernment. 

The view of Sir Charles Turner that 
it was’ open to the Collestor to introduce 
strangers if the mirasidar does not pay the 
Government dues was considered and dis- 
sentedfrom in Secretary of State v. Ashtamurthi 
(3), where it was held that the only remedy 
was a sale of the holding for arrears of re- 
venue and that the Government had no right 
tolet in any new pattadar without having 
recourse to the remedies prescribed by Act II 
of 1864, Mr. Justice Shephard dissented from 
the view expressed by Sir Charles Turner and 
held that a suit would lie tc compel the 
Collector to settle the assessment with the 
real owner and not with a third person. In 
dealing with the rights of jenmies in Malabar 
he compares them to those of mirasidars and 
observes as follows:— The rights of the jenmi 
are certainly not less extensive than those of 
the mirasidur with which they have often 
| been compared (see Mirasi Papers, page 434, 
and Appendix~1). Yet the mirasidar is 
generally entitled to a prior right to nander- 
take the cultivation and consequent assess- 
ment, Fakir Muhammad v. Tirumala Chart-r 
(9), Mirasi Papers, page 219, and he does 
not lose any prescriptive rights he may have 
by the fact that paita is given to another, 
Subbaraya Mudali v. Sub-Collector of 
Ohingleput (12).” Mr. Justice Shephard evi- 
dently thought that Subbaraya Mudali v. 
Sub-Collector of Chingleput (12) was in 
favour of the mirasidars’ preferential right. 
In Sivanthi Naicken v. Nattu Ranga Chari 
(1) the dispute was between shrotriemdars 
and mirasidars in respect of compensation 
awarded by the Government for jands taken 
up under the Land Acquisition Act, T of 1594, 
The lands taken up were immemorial waste 
or jungle lands and the compensation amount 
represented the rent for the occupation of 
the land for five years as an artillery range 
ee 
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and the value of the trees removed from it. 
The District Judge was of opinion that the 
shrotriemdars were entitled to compensation 
as the evidence showed that they were actu- 
ally exercising their rights as owners of the 
land in question and leasing out those un- ° 
cultivated lands on long leases. Mr, Justice 
Davies and Mr Justice Benson were of 
opinion that the only question was whe- 
ther as mirasidars they were entitled to. 
compensation for immemorial waste lands 
taken up under the Land Acquisition 
Ast, and observed that there was no 
allegation or evidence that such. a right 
had ever been claimed or established against 
Government in villages where Government 
had not alienated its right to .third parties. 
They observe as follows:— The rights of 
the mirasidars over immemorial waste (apart 
from their preferential right to cultivate) . 
appear to be confined to grazing, cutting 
firewood and similar common privileges, as 
atated by the Board of Revenue in the pas- 
sage quoted in this Court’s judgment in 
Sakkajt Rau v. Latchmana Anukean (4), but 
those rights were liable to be extinguished 
by the Government alienating the land. As 
already remarked there is nothing to show 
that the Government has ever treated the 
mirasidars as entitled to compensation for 
such curtailment of their communal rights. 
The shrotriemdars stand in the place of Gov- 
ernment in this case, and the evidence is 
that they have from time to time leased por- 
tions of the waste lands of the village to the 
murasidars of the village, and sometimes to 
strangers without giving the murasidars a 
share of the rent or other compensation. 
There is, moreover, the recent admission of 
one of the leading mzrasidars, whois also an 
appellant, that in the village the ‘poramboke’ 
lands belong to the shrotrdemdars: the ‘tartsa’ 
or uncultivated lands which are not in tha 
holding ot anybody else do also belong to the 
shrotriendars only’ (Exhibit B).” Gotin- 
darajulu Nadiu v, Venkataramanjulu Nadu, 
Appeal Suit No. 76 of 1891, where the mirasi- 
dars were allowed a part of the compensation 
given for land taken up under the Land Ac- 
quisition Act, was distinguished on the ground 
that the facts were different. 

From the facts appearing in Szvantha 
Naiclen v. Nattu Ranga Chari (1) -it is clear 
that the shroiriemdars «1d not the nurasidars 


-were proved to have exercised acts of owners ` 
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_sbip on the land. The observations of their 

Lordships that the Government never treated 
the mtrasvdars as entitled to compensation 
for the abandonment of communal rights is 
vot correct. The Mirasi Papers and the 
judgment of Sir Charles Turner in the Vya- 
sarpadt case show that sompensation was 
awarded by the Government not only under 
decrees of Court but also out of Court. 
decisions of the Sudder Court and the Pro- 
vincial Court of Chingleput, where the claims 
of the mzrasidars have been distinatly recog- 
nised over waste land and where strangers 
introduced by Government have bsen ejected 
at the instance of the mdrasidars, have not 
been noticed. Though the judgment is 
perfectly intelligible on the facts found 
that the shrotriemdars exercised acts 
of ownership over the land and the 
mtrasidars admitted their rights, I am unable 
to follow it where the broad. proposition 
was liad: down that the rights of the 
mtrasidars were liable to be extinguished 
simply by the fact that the Government 
gave patas to third persons. 

Mr. Justice Benson, who was a party to 
Natesa Qramani v, Venkatarama Reddi (5), ex- 
pressly states in his judgment, when referring 
to Stvantha Naicken v. Natiu Ranga Chari (1), 
that the decision proceeded on the facts 
proved in evidence as to the particular 
village and does not lay down as a matter 
of law that poramboke lands in villages 
such as this in Chingleput District must 
necessarily be held to be the property of 
the zemindar. 


In Secretary of State v. Manjeshwar 
Krishnayya (2), a question arose as to 
the rights of the Government as regards 
forests and immemorial waste in South 
Canara District. This case has nothing to 
do with the mirasi rights in Chingleput 
District and, so far as the present question is 
„concerned, it is only authority for the position 
* that there is a general presumption in law 
that waste lands belong to Government. At 
-page 282 there is the following observation: — 
“Mr. Ellis compared the land tenures in 
Canara to ‘those in the Arndi Karai villages 
.to the South of the.Coleroon on the Hast 
Coast, where the right of Government to 
the waste lands has now, after protracted 
contest, been established as against the 
mirasidars.' No reference has heen made to 
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any authority to establish the broad proposi- 
tion laid down. I agree with Mr. Justice 
Sankaran Nair inholding that, with the excep- 
tion of the observation in Sivantha Naicken v. 
Natiu Ranga Chari (1), which is explained 
in Natesa, Gramant vy. Venkataramr Reddi 
(5) as having been decided not on any 
general principles of law but with reference 
to the facts of the particular case, there 
is no authority for the above observation, 
and that ib should be treated merely as an 
obiter dictum, 

In Natesa Gramani v. Venkatarama Reddi 
(5) the question arose as to whether a 
second’ crop raised with water from certain 
ponds in poramboke or wunassessed lands 
in the village was liable to any claim for 
rent by the zemindar. Both the Revenue 
Courts before whom the suit came on and the 
District Court on appeal found that in that 
village of the Chinglepat District, poramboke 
or unassessed lands were generally the pro- 
perty of the mirasidars. The High Court 
accepting the finding decided in favour of 
the mtrasidars, 

Though, at first sight, ib appears that 
this case was decided on the concurrent 
findings of the lower Courts, the lower 
Courts seem to have arrived at the 
finding more with reference to the con- 
siderations as to the rights of the 
mirsstdurs as set out in the Mirasi Papers 
than on the evidence which was very meagre. 
This case is, however, important as ex- 
plaining Sivantha Naicken v- Nattu 
Ranga Qhari (1). In dealing with the 
their Lordships Mr. Justice Benson 
and Mr. Justice Wallis observe as follows:— 

With regard to Sivantha Naicken vy. Nattu 
Ranga Chori (1), we think the decision pro- 
ceeded on the facts proved,..as to the particu- 
lar village and doces not lay down as a matter 
of law that poramboke lands in villages 
such as this in the Chinglepnt Distriat 
must nesassarily” ba held to ba the proparty 
of the zemindar. 


Mr. Justice Sadasiva Aiyar is of opinion 
that “there can be little doubt that till 
1886 the inclination of the High Court 
was to hold that mrastdars had ownership 
in natianr 
I donot think that the cases 
the eases 


sites alan” 
decided subsequently overrule 
decided prior to 1886. 


N 
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In 1894 a suit was filed in the District 
Munsif’s Courtat Tiruvellore by one Bhashya- 
karlu Naidu, the ekabhogam mirasidar of 
the Kathirvedn village, against the Secretary 
of State claimingto bethe absolute proprietor 
of the gramanatham in the village and 
seeking for a declaration of his title and 
an injunction restraining the defendant 
from levying any assessment on it, The 
written statement set up the absolute right 
of the Government to allot land for 
buildings and to allow cultivation on such 
lands as it thinks proper to the exclusion 
of the mirasidars. The second issue referred 
to the question of the absolute right set 
up by Government and the District Munsif 
held. that, both on the general incidents 
of mirast tenura and on the facts of the 
particular case, the mirasidar had a pro- 
prietary interest in the nat#lam bat had no 
right to cultivate it as he pleased. 


Though the appeal by Government to 
the District Court was dismissed, the matter 
was not taken up to the High Conrt. 

Original Suit No. 133 of 1889 on the file 
of the Chingleput District Munsif’s Court 
was a suit by the mirasidar to recover 
the value of trees standing onthe grama- 
natham povramboke which had been cut 
by some Pariahs under orders of the Sub- 
Collector. The Government was a party 
to the suit. The plaintiff obtained a decree 
which was confirmed by the District Court 
and the Government did not carry the 
matter any further. 

In Chinnan v. Kondam Naidu (15) Mr, 
Justice Sadasiva Aiyar and Mr, Justice 
Spencer considered the nature of the 
toonduvaram demanded by m*rasidars. Mr. 
Justice Sadasiva Aiyar was of opinion that 
the original mtrostdar was entitled to demand 


from the ` ulkudz kudivaramdar some 
suatantrams including what was called 
foonduwaram the amount of which swatan- 


trams was a certain proportion of the gross 
produce raised by the ulkeuds tenant. 
considered swatantrams asa fraction of the 
fruits of the kudivaram right which fras- 
tion can never be lost by the mirasidar’ 
Mr. Justice Spencer was of opinion that, 
when there was a body of mrrasi proprietors, 
there were three instead of two to share 


(15) 23 Ind, Cas. 113; 26 M, L, J, 169; 1 L. W. 41, 


+ 
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and that the toonduwaram was the, 
landlord’s share. This view is supported 
by the observations of Collins, C. J., and 
Muthuswami Ayyar, J., in COhidambara 
Pitlat v. Th'ruvengadathiengar (16). 

Appeal Suit No. 76 of 189] was desided 
with reference to-a dispute between the 
shroiriemdor and” the mirasidars of the vil- 


lage of Uttukadu as to compensation. The 
land which was taken up by the Gev- 
ernment lay waste from time immemorial 


and was stony and incapable of oultivation, 
unless it was first levelled and cleared 
of stones. The mzrasidars, although they 
admitted that the shrotriemdar had the 
nlwaran right in the property, contended 
that, Utinkadu being a miresi village, the 
kudiwaram right vested in them. The 
District Judge dismissed the suit on the 
ground that the plaintiffs did not prove 
that they were mirast-iars. On appeal their 
Lordships Mr, Justice Muthuswami Ayyar 
and Mr. Justice Best found on the evidence 
that the plaintiffs. were mrasidars, They 
held that the shroiviemdar and the a/resi- 
dars had in law a joint interest in the 
land taken up, and that the compensation 
should be apportioned between them both. 
The whole judgment proceeds on the 
footing that, if the plaintiffs proved that 
they were mrasidars of the village, their 
joint right to waste land followed ay a 
matter of course. 


Reference has been made by Mr. Grant 
to the observations of Mr. Justice Bhashyam 
Ayyangar in Madathapu Ramaya v. Secretary 
of State (7), to the effect that the gramana- 
tham or village site is presumably the freehold 
property of the Government, The natham in 
question was in the Kistna District where 
mirusi rights do notexist. There can be little 
doubt that in non-mirasi villages the control 
of the gramanatham vests in the revenue au- 
thorities and that they are at liberty to grant 
portions of it at their discretion to applicants. | 
I need only refer to Oollectcr of Godaveri v. Ja- 
nanavula Pedda Pengayya (17) and Putloor 
Boyanna v, Golusu Asethu (8). In the case of 
mirast villages different considerations pre- 
vail and the question is how far the 
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absolute right of Government to waste lands 
is*controlled by such of the incidents of 
mirast tenure as are in force by virtue of 
custom or usage recognised by the British 
Gpvernment and enforced by judicial deci- 
sions of competent Courts. If the question 
was merely one of preference, the decision 
in faker Muhammad v. Ttrunala Oharvar 
(9), which was followed in Theivu Pandithan 
v. Secretary of State (18), would apply, but if 
the mirasidars have a proprietary interest in 
the soil the rights are capable of being 
enforced if ignored by Government. 

` The conclusion I have come to is that 
while on the one hand the absolute right 
of the mirasidars to waste land has not 
been made out it is open to the mërasi- 
dars, to prove that by custom or usage 
. they have a proprietary interest in waste 
lands.. Where such a right is proved the 
Government has no power to ignore the 
mirasidars and grant the land whether 
it be cultivable waste or other poramboke 
to strangers and the mirasidars can enforce 
their right by recovering possession The 
absolute right of the Government to do what 
it likes with the waste in m¿rasi villages 
has not been established. The various 
orders of the Court of Directors.and the 
Local Government and the decisions [ have 
already referred ‘to negative any such 
right. 

It is argued by Mr. Grant that the effect 
of Act III of 1905 is to vest in the Gov- 
ernment all waste lands irrespective of 
any 1.ghts which vested in the mzrasidars 
befor the date of the passing of the Act, 
It se ms to me that the effect of Act IIL 
of 1£)5 is to vest in the Government lands 
whicl are not proved to be private property 
and tiat it is not a contiseatory measure. 
The ¢ fect is simply to throw the burden of 
proof. in cases of waste land, on persons 
who -laim that it is their property. Even 
prior to the passing of Act III of 1905 
the efecot of the judicial decisions was 
that príma facie waste lands vested 
in th» Government. I need only refer to 
Vyakt nta Bapuji v. Government of Bombay 
(19) and Bhaskarappa v. Oollector cf North 
Kanava (11), which were referred to 
with approval in Secretary of State v. 


(18) 21 M. 4383 oP 458; 7 Ind. Dec. (x. s.) 664. 
(19) 12 B. H. C. R. App. L 
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Manjeshwar Krishnayya (2). Às pointed 
out by Mr. Justice West in Bhustarapps 
v. Collector of North Kanara (11), though 
the introduction of British rule did 
not extinguish the private rights already 
acquired, the principle from which we must 
start is that waste lands belong to the 
State. This, however, does not prevent 
mirasidars from showing that by usage and 
custom they have a proprietary intarest in 
the waste Jands of a village and that the 
rights of Government are controlled by their 
rights. No doubt the right of the Govern- 
ment to see that lands do not lie waste 
while there are persons who are willing 
to engage with Government and cultivate 
the lands, entitles them to grant Jands to 
strangers if the m/rasidars are unable or 
unwilling to bring waste lands under 
cultivation, bat when they are willing and 
bona fide apply for waste lands, it is difficult 
to see how their claims can be rejected. 


1 bave hitherto dealt with waste lands 
in genera), because it seems to me that 
sramanathum is only one of the kinds 
of poro mboke and there is no difference in the 
principle between the rights of miras/dars 
to the various kinds of waste. So faras 
nattam is concerned, it is land which 
has been set apart for erection of dwellings 
for mirosidars and the ulkudi ryots and 
also for village servants (the cheri being 
the portion set apart for panchames and 
‘untonchables’), It was in all probability 
the original homestead of the settlers and 
the view taken by the Government in the 
Government Orderof 1572 already referred 
to by me was that itwas communal pro- 
perty of the villagers. I am unable to accept 
the argument of Mr. Grant that though 
mirasidars may have preferential righta as re- 
gards cultivable waste, the unoccupied nattam 
is the absolute property of the Government 
and can be granted to anybody it pleases 
without reference to the needs of the 
mtrastedars. | am also unable to accept the 
contention of Mr. Srinivasa Aiyangar that 
the gramanatham being land which cannot 
under any circumstances be assessed, the 
Government can have no right to dispose 
of the nattam, asthe right to claim re- 
venue is the basis on which the right of 
interference by Government in miras? villages 
stands. The Government kas always the 
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paramount right of disposing of waste 
lands subject, of course, to such vested 
rights (either in mdrastdars or communities) 
as may be proved to exist. In maras? 
villages, the division and allotment of 
waste was left to the mrasidars as parties 
entitled to occupy the land and quite 
competent to divide if among themselves 
according to local custom and known 
rights (Government Order, dated 8th March 
1856). It seems to me that the Govern- 
ment on the dissolution of village som- 
munities stands for executive purposes in 
their place and is clothed with all the rights 
of management which originally vested in 
the mirasidars jointly. There can be little 
doubt that, before the dissolution of the 
village communities, the affaira of the village 
were managed by the mzrasidars in common. 
They were responsible for the distribution 
_of lands, and they collected certain fees or 
meeras from the villagers to meet the ex- 
penses of the village. The dissolution of the 
village communities naturally vested in the 
Government the administrative duties which 
were formerly exercised by the mrasidars. 
The right of Government to allot lands to 
non-mirasidars and to put sach persons in 
the position of ulkudies also gave the 
Government an interest in the mnattam for, 
as a corollary to that right, the right of 
Government to grant sites in nattams 
followed. It would be against all principle 
to hold that, though the Government can 
confer waste lands on ryofs, they sannot 
give the ryots sites in the nattam to build 
on. The Government has, therefore, a double 
right in the nattam. One is the right 
of superintendence over the natiam which 
originally vested in the mraszdars collective- 
ly, and the other is to grant sites on the 
unoccupied portions of the nattam to ryots 
to whom they grant waste lands. 

I do not think Courts ought to attach 
much weight tothe argument that any re- 
cognition of the rights of the murasidars 
would work a great hardship on other sections 
of the community. There can be little 
doubt that mirast rights are capable of 
abuse but the remedy is by legislation. 
As observed by Innes, J., in ‘Fakir Muham- 
mad v. Tirumala Ohariar (9), the estimate of 
the conduct of the mirasidars in this respect 
would have no bearing on the question of 
their rehts, 


A review of the authorities leads me to 
the conclusion that the mere fact that Gov- 
ernment grants the whole or any portion of 
unoccupied gramanattam to strangers is no 
ground for holding that tke preferentjal 
rights of the mzrastdars are extinguished in 
cases where the mzrasidars have proved the 
unoccupied xattam in the village has been 
used by them as communal property or has 
been treated by the Government as such. 
In considering whether the mzraszdars have 
anything more than the ordinary rights of 
preference which are conferred on non- 
mirasidars by the darkhast rales framed by 
the Government, it is difficult to ignore the 
following facts: — 

(1) the resolution of the Court of Direstors 
in 1844 and the Government Order in 
1872; 

(2) the acknowledged fact that mrasidars 
had a right to levy funduwaram, which has 
been defined by the Board of Revenue in 
their minute of the 5th January 1818 as 
“the clear landlord’s rent?” and by Mr. 
Maclean in his Manual of Administration 
as “the profits of the mirasidar owner after 
paying Government dues;”’ 

(3) the award of compensation to mirasi- 
dars where waste lands were acquired; 

(4) deorees of Court granting relief to 
mirastdars in suits fer ejectment, which neces- 
sarily presuppose the possession of an intérest 
in immoveable property; and 

(5) the framing of separate darkhast rules 
for the Chingleput District in 1569 and the 
deliberate distinction between marasi and 
other villages in the previous settlements 
of the District and in the Standing Order 
No. 39 of the Board of Revenue issued in 
1878, where ‘Collectors are directed to assert 
the prerogative of Government by making 
it known that except in zemindarz villages, 
mirast villages and villages which are private 
property, sites in gramanatham cannot be 
appropriated without permission.” I find 
myself unable to hold as a general rule 
that the preferential right of the mirasidars 
in marasi villages is the same as that of ryots 
in non-mirast villages. 

The materials before me are not sufficient 
to enable me to hold that the mirasi system 
is a well-defined tenure with certain well- 
recognised incidents so as to enable one in 
every case to start with the presumption 
that the gramanatham is the exclusive pro. 
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perty of the mrasidars. The rights of 
autrasidars in the various administrative 
Districts into which the territory formerly 
known as ‘Tondaimandalam was divided 
after British occupation have not been uni- 
formly recognised by the Government and 
“while in some districts the mrasidars’ claims 
dwindled down into a mere preferential right 
they were more extensive in others. There 
can be little doubt that the ryotwart system 
introduced by the East India Company dealt 
a very severe blow on the communal hold- 
ing of property and destroyed village auto- 
nomy to a considerable extent. The grant- 
ing of separate patias and the right claimed 
by Government to confer occupancy rights 
on non-mirasidars in case mirasidars refused 
to engage or committed default introduced 
radical changes in the communal principle. 
As observed by Sankaran Nair, J., “it is 
now difficult’ to say whether there is any 
presumption of marasi right in any District 
or to what extent the village community 
have succeeded in preserving their rights.” 

The nature and extent of mirasidars’ rights 
over waste in any particular district or 
portion thereof must be proved in each case, 
and I do not think that if can be laid 
down as an abstrast proposition of law that 
the right to eject grantees from Government 
of sites in the xattam or cheri follows ag 
a matter of course. Where, however, mirast- 
dars prove that they have been enjoying 
the mnattam as common property or that 
by custom or user they acquired rights 
over it, the mzrastdars have the undoubted 
right of requiring the Government to recognise 
such rights and of ejecting persons brought 
on the nattam or chert by Government in 
violation of their rights. 


The reference to the Full Bench is general 
and I do not think it necessary to find 
whether in the present case the mirasidars 
have proved their alleged rights. This is 
a matter for the Divisional Court. 

To conclude I am of opinion that 

(1) in mirasi villages the rights of Govern- 
ment over waste 
chert) are subject to 
mirasidars; 

(2) the nature and extent of such rights 
are not uniform throughout the Presidency 
but vary, and the onus is on the mrasidars 


to prove that any specified incident attaches 
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to marasi rights in any particular District, 
there being no presumption that gramara- 
tham is the exclusive property of the mirasi- 
dars; 

(3) the rights of mdrusddars over waste 
are not extinguished by the mere fact that 
the Government grants paitas to strangers; 
and would answer the reference accordingly. 


Reference answered, 
V, R. P. 


MADRAS HIGH COURT. 
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Civin Revision Perirrons Nos, 427 to 435 
or 1916, 

January 18, 1917, 
Present:— Sir John Wallis, Km, Chief Justice, 
Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 

S. SUNDRAM AYYAR, Receiver or THE 
TANJOREH PALACH ESTATE 
— PLAINTIFF——PETITIONER IN ALL 
VETEUS 
In O. R. P. No. 427 
RAMACHANDRA AYYAR—Derenpanr— 
RESPONDENT, 

In ©. R. P. No. 428 
RENGASAMI AYYANGAR—Derenpant’s 
LEGAL Representative—Responpent. 

In C. R. P. No. 429 
SAMINATHA MUDALI—~Derenpant.— 
RESPONDENT, 

In ©. R. P. No. 430 
SELLATAHAMMAL— Derenpantr— 
RESPONDENT, 

In O. R. P. No, 431 
MUTHUSAMI AYYAR—~ DEFENDANT— 

RESPONDENT, ` 
Ix C, R. P. No. 432 
SAMINATHA AYYAR-—DEFENDANI — 
RESPONDENT. 

In ©. R. P. No. 433 
DORAISAMY AYYAR—Derenpant— 
RESPONDENT, 

In C. R. P. No, 434 
KASINATHA AYYAR—Derenpant— 
RESPONDENT, 

In. CO. R. P. No. 435 
KALIAPERUMAL MUDALI—Derenpant 


RESPONDENT. 
Madras Estates Land Act (Mad, I of 1908), s. 3 (2) 
e 
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(d)—Tanjore Palace Estate, whether ‘estate? under 
the Act—Grants, irresumavle, of land revenue only, 
whether ‘estates’—‘Inam’, ‘jagix’, meaning of— Burts for 
rvent-due to Tanjore Palace— Jurisdiction. 

The Tanjore Palace Estate, which is a grant by 
Government of land revenue alone to persons not 
owning tho kudivaram right, is an ‘estate’ within 
the meaning of section 4 (2, id) of the Madras 
Estates Land Act. [p 980, col. 1.) 

Section 3 (2) (d) of the Act does not exclude 
villages in the granted revenues of-which the Govern- 
ment reserves no reversionary interest. [p. 98], 
col. 2. | 

The word inam should not be given a restricted 
meaning and includes all jagirs and grants ‘of a 
dignified character which for that reason are styled 
mokhasa and covering a number of villages in which 
Government do not claim a reversion. [p. 980, col. 1.) 

Suits for rent due tothe Tanjore Palace Estate 


under section 77 of the Act are cognizable by the 


Revenue Courts. [p. 950, col. 1.] : 


Per Wallis, U. J.—Clause (d) of section 3 12) of the 
Madras Estates Land Act restricts the operation of 
the Act by including only the inaws therein men- 
tioned, thercby excluding the so-called minor itnams, 


. but the definition as a whole clearly shows the 


general intention of the Legislature to include all large 
estates held directly under Government and clause 
{ej extends it to estates consisting of one or more 
villages not held directly under Government but as 
a permanent under-tenure. {p. 979, col. 2.] 


All jagire are a species of inams, though there are 
many kinds of inams that are not jagirs. [p. 980, 
col. 1.] 

Per Sadasiva Aiyar, J.—When a MadrasStatute uses 


‘the word ‘inar, it does not signify a gift of what- 


ever kind of property by a superior individual of 
whatever status to an inferior. [p 981, col. 1.] 

Civil revision petitions, under section 115 
of Act YV of 1908, praying the High 
Court to revise the decrees of the District 
Court, Tanjore, in Appeal Snits Nos, 721 
to 727, 432 and 425 of 1915, respectively, 
preferred against those of the Revenue 
Divisional Officer, Kumbakonam, in Rent 
Suits Nos. 27, 29, 32 to 34, 36, 51, 4 and 
2 of 1914, respectively. l 

These petitions coming on for hearing on 
the 29th November 1916, upon perusing 
the retibions, the judgments and decrees 
of the lower Courts and the records in 
the cases, and upon hearing the arguments 
of Mr. K. V. Krishaswamt Atyar, for the 
Petitioner in all the petitions, of Messrs, 
G. 8. Ramachandra Aiyar and A. V. Viswa- 
natha Sustri, for the Respondent in Civil 
Revision Petition No, 427 of 1916, and 
of Mr. G. S. Ramachandra Atyar, for the 
Respondents in Civil Revision Petitions 
Nos. 428, 483 ard 434 of 1916, and the 
Respondents in the remaining petitions not 

e 
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appearing in person or by Pleader, and the 

cases having stood over for consideration 

till the 5th December 1916, the Cburt 

(Ayling avd Seshagiri Aiyar, JJ.), made 

the following 

ORDER OF REFERENCE TO A FULL 
BENCH, < d 


AYLING, J.—These petitions involve the 
consideration of a single point only, but 
one of great and far-reaching importance, 
namely, whether the Tanjore Palace Estate is 
an estate within the meaning of section 8 (2) 
of the Madras Estates Land Act, I of 1995. 

The suits cut of which they arise were filed 
under the provisions of fection 77 of that Act 
in the Court of the Revenue Sub- Divisional 
Officer of Kumbakonam. No question of 
jurisdiction was raised in that Court; but, 
on appeal to the District Judge, the 
latter, apparently of his own initiation, 
raised the point, and decided that the Tanjore 
Falace Estate was not an estate within 
the meaning of the Madras Estates Laid 
Act; and tbat, in consequence, the Revenue 
Court had no jurisdiction. He accordingly 
returned the plaints for re-presentation to the 
proper Court. This is the order which is 
sought to be revised. 

The District Judge relied solely on a 
recent unreported cecision of a Bench of 
this Court in Second Appeal No, 2661 of 
19183,“ which, on the face of it, is clear 


eed 





*MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 2661 or 1913. 
Novomber 28, 1915. 
Present:—-Myr. Justico Sadasiva Aiyar snd 
Mr. Justice Napicr. 

SUNDARAM TYER, Receiver AND MANAGER, 
PALACE Estate, TANJORE PLAINTIFFE—APPELLANT 
versus 
DEVA SANKARA BHUT—Dsrenpant— 
RESPONDENT, 

Second appeal against the decree of the Court of 
the ‘Temporary Subordinate Judge, Tanjore, in 
Appeal Suit No. 1028 of 1911, preferred against that 
of the Dirtrics Munsif, Tanjore, in Original Suit No. 
344 of 1908. 

Mr. T. R Venkatarama Sastri, for the Appellant. 
Mr. G. 8. Ramachandra Iyer, for the Respondent. 
JUDGMENT, 

Napier, J.—This was a suit by the Receiver of 
the Tanjore Palace Estate to recover possession of 
certain lands in the possession of the defendant 
alleged by the plaintiff to be held on a tenancy from 
year to year. The defendant relied on the terms of 
the muchilika Exhibit A dated June 183th, 1889, given 
to him by the Public Works Department authorities, 
as creating a permanent tenancy and alternatively 
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authority on the point. The petitioner’s 
, Vakil was forced to contend that the 
ecision Was wrong: and some argument 
was addressed to us on both sides regard- 
ing this. Speaking for myself, I do’ not 
think I should have felt justified, as a 
result of that argument, in refusing to 
follow that decision, if it had been reported 
in the authorised series. Bat at the very 
end of the argument, we found that the 
learned Judges had declined to allow the 
case to be reported on the ground that 


La NTT T es 

contended that he was entitled to permanent rights 
of occupancy under the Madras Estates Land Act. 
The lower Appellate Court found that the defendant 
had a right of occupancy and the plaintiff appeals. 
Both defences are relied on in this Court. With 
regard to Exhibit A, it is sufficient to say that 
it is no more than a license to cut Nanal jangle 
on the right bank of the Vannar river from year 
to year and in no sense a lease of the land, far less 
a permanent lease., The Public Works Department 
clearly had neither the intention nor the authority 
to grant any such lease. The Government order 
of February 25th, 1889, in pursuance of which the 
ro-called lease was executed, informed the Public 
Works Department authorities that the Tanjore Palace 
Estate was entitled to the grass grown on the 
Padugais and directed the crediting to estate 
funds of grass cut there. In consequence of these 
directions the right to cut grass was leased by the 
Executive Engineer for the benefit of the estate 
and the lease was in 1895 transferred to the 
Palace Estate. Thiscontention, therefore, fails. The 
next contention has raised very large questions as to 
the nature of the interest vested in the Tanjore Royal 
Family in these lands by their restoration to thefamly 
and the effect of the Act of State on the rights 
of the tenants in possession. We do not propose 
to consider these questions, as we are satisfied that 
the estate does not come within the purview of the 
Madras Estates Act at all, whether the kudivaram 
interest is vested in the estate or not, It is clearly 
not within clauses (a), (b) and (c) of section & ‘The 
Only clause thatcould possibly apply is clause (d), any 
village of which the land revenue alpne has been 
grantedin inam to a person not owning the kudivaram 
thereof, provided that the grant has beon made, 
confirmed or recognized by the British Govern- 
ment. The history of the grant is well known 
and itis to be found in the reports in Secretary 
of State v. Kamachee Boye Sahaba (1) and J ijoyiamba Bayi 
Saiba v, Kamakshi Bayi Saiba (2). The Governor-in- 
Council in exercise of the sovereign rights of the 
Crown made over the estate to the senior widow with 
succession to the daughter of the late Rajah or failing 
her, the next heirs of tho late Rajah [vide Jijoyi- 
amba Bayi Saiba v, Kamakshi Bayi Saiba (2)]. It 
was held in that case that this grant wus a grant 





(1) 7 M, L A. 476; 18 Moo. P. C. 22; 7 W. R. (Eng) 
722; 4 W. R. (P. O., 423; 1 Suth. P, O. J. 373; 1aSar. 
P. ©. J. 684; 19 E. R. 838; 132 R. R. 7. 

(2) 3 M. H. 0. R. 424, A 
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it had not been fully argued. In these 


circumstances, we felt some difficulty as 
to the best course toadopt. The argument 
addressed to us was certainly not of such 
a nature that we should like to base the 
decision of an important point on it. Both 
the learned Vakils were clearly to some 
extent influenced by the existence of the 
previous decision, I should not be prepared 
to come to a different conclusion without 
a much more exhaustive consideration of 
the question. The importance of the point 


of grace and favour by Government (vide page 
445) and this language does accord with the 
natural meaning of the word inam. We are satisfied, 
however, that we have not to look to the natural mean- 
ing of the word in construing the clause. “Granted 
in inam” is a phrase with which the Courts aro 
very familiar and inam has acquired a definite 
meaning since the Inam Settlement. It was 
pointed out in argument that a forfeited zemin- 
dari when re-granted is, broadly speaking, “granted 
in inam” but it is never called au nam., Ono 
peculiar feature in ¿nams has always been 
the intention of the Government to reserve a re- 
versionary right, whether the grant be personal, 
service or religious. When the grant is personal, 
that right has been the subject of enfranchise- 
ment by the Commission. Could it be suggested 
that Government has at any time contemplated 
the position that enfranchisement wonld give a 
better title for the heirs of the late Rajahr Both 
the circumstances of the grant and its subsequent 
treatment are agginst any such supposition. The 
language of the Despatch of the Secretary of State of 
October 28rd, 1862, was that “His Majesty’s Govern. 
ment was willing to relinguish to the surviving 
members of the late prince’s family the benefits 
accruing from these possessions.” The word 
relinquish is, I think, indicative. Nowhere is the 

nt termed inam, whereas later on in the same 
Despatch the Secretary of State approves „oË tho 
decision of the Madras Government that “Certain 
alienations of the nature of inam should be dealt 
with by the Inam Commissioner.” In the 
District Manual, the mokhasa (as it is there, 
rather loosely, termed), although stated to be treated 
jor all practical purposes as an unenfranchised inam, 
is carefully distinguished from inams properly so- 
called. To conclude, the naturo of the estate is far 
more analogous to a permanontly settled estate 
though there is, of course, no revenue liability on 
it. We cannot include it in the class dealt with 
in clause (d) merely because of the literal mean- 
ing of whe word inam. The respondent, therefore, 
cannot treat it as an estate anil lus | claim to 
permanent rights of occupancy fails. The second 
appeal will be allowed with costs, plaintiff being 
given a decree for possession with mesne profits 
at Es. 7 per annum from April Ist, 1908, til 
delivery in execution or three] years from the 
date, whichever first occurs. 


Sapasiva Alyap, J, —T concar, 


Pod 
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has already been referred to. The Tanjore 
Palace Estate embraces nearly 200 villages 
and extends over a large tract of country, 
I believe it has been assumed, from the 
very enactment of Act I of 1908, that it 
came within the scope of the latter’s opera- 
tion as an ‘estate:’? and the number of 
decisions of this and subordinate Courts 
based on this assumption must be very 
large. In fact the dislocation and confusion 
which would be the logical result of the 


‘unreported decision being.followed are so 


great that the necessity of resort to legis- 
lation might have to be considered. 

In these circumstances I think we are 
justified in referring the question to a 
Full Bench and would state it as follows: — 

Whether the Tanjore Palace Estate is an 
“ostate” within the meaning of section 3 (2) 
of Act I of 1908 ? 

SESHAGIRI Alvar, J.—The short point is 
whether the Tanjore Palace Estate is an 
estate within the meaning of that expres- 
sion in section 3 (2) of Act I of 1908. 
There can be no doubt that it is not 
covered by clauses (a), (b), (c) and (e). 
Does it come under clause (d)? The 
proprietor, by whatever name he might have 
been known in the past, does not own the 
kudivaram right in the village in his pos- 
session. It is conceded that the grant fo him 
was only of the land revenue. It was a grant, 
if any, by the British Government. The 
further question is whether the villages 
were granted in mam, Before dealing with 
this question, it may be stated that it is not 
eenceded that there was any grant by the 
Government. Mr. G, S. Ramachandra 
Aiyar suggested that it was a case of a 
retention of a portion of the Raj and the 
relinguishment of the rest to the British 
Government. It may also be put the other 
way. See Hickey’s book on the Tanjore Palace 
Estate, Appendix C38, and also Jzioyzamba 
Bayi Saiba v. Kamakshi Bayi Saiba (l), 
Assuming that there was a grant, was it an 
inam grant? 

In Second Appeal No. 2661 of 1913, 
Sadasiva Aiyar and Napier, JJ., held that the 


- villages belonging to the estate did not come 


under clause (d). In that case the point was 
conceded in the Courts below and was only 
incidentally raised in the High Court. 


Consequently the question was not fully 
(1) 3M. H. O. R. 424. 
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argued. I was informed by one of the 
learned Judges that the decision requires | 
re-consideration. The other learned Judge, 
in refusing to give permission to publish the 
decision in the Indian Law Reports, bas left 
a note thatthe case was not fully argued. 
Nonetheless, the decision has been followed 
by the District Judge in the present case; 
and we are informed thata large number 
of cases await the decision of this case. 

The matter in controversy relates to the 
meaning to be attached to the term “gr. nied 
in inam,” The learned Judges inclined to 
the view that, unless there is the insident of 
resumability, there can be no inam. The 
meaning given in Wilson’s Glossary does not 
support this view. In Unide Rajaha Raje 
Bommarauze Bahadur v. Penmasamy Ven- 
katadry Naidoo (2) the Judicial Committee 
seem to contemplate an znam which may not 
be resumed. 

lam not prepared to accept Mr. Krishna- 
swami Aiyar’s contention that there can be 
no znam unless it be conferred by the Govern- 
ment. Idonot understand Raghojirao Saheb 
v. Lakshmanarao Saheb (8) laying down 
such a proposition. The learned Vakil 
argued that it is of the essence of an tnam 
that if is permanent. It may be that per- 
manency and heritability attach to an inam 
so long as it is not resumed. The observations 
of Bashyam Aiyangar, J., in Gunnatyan v. 
Kamakcht Ayyar (4) were relied upon for the- 
proposition that the Government has no right 
to resume even aserviceznam. As at present 
advised, L am not prepared to accede to this 
proposition. What was held in that case was 
that by the enfranchisement there was no 
resumption and re-grant. I do not understand 
that decision as laying down that the Govern- 
ment could not have resumed the land under 
any circumstances. See Boddupalli Jagan- 
nadham v. Secretary of State (5) and 


` Subramaniam Chettiar v. Secretary of State 


(6) and Tadikonda Buchi 


vy. Sonti Venkanna (7). 

(2) 7 M. I. A, 128 at p. 183; 4 W. R. (P.C.) 121; 1 
Suth. P, O. J. 300; 1 Sar, P. C. J. 687; 19 E. R. 258. 

(3) 16 Ind, Cas, 239; 86 B. 639; 16 C. W. N. 1058; 
23 M. L. J. 383; 12 M. L. T. 472; (1912) M. W. N. 
1140; 14 Bom. L. R. 1226; I7 C. L. J. 17; 39 I. A. 202, 

(4) 26 M. 339. ‘ 

(5) 27 M. 16. 

(6) 28 Ind. Cas, 639; (1915) M. W. N. 276; 2L. W, 
363; 28 M. L, J. 392. 

(7) 20 Ind. Cas. 769; (1918) M, W. N. 782; 24 M, 
L, J. 668. f 
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On the other hand, there is no authority 
* for saying that, unless a grant possesses 
the characteristics of resumability, it should 
not be regarded as an imam. In the 
fifth report of the Madras Presidency, 
Volume II, page 14, the nature of the 
inam or beneficial grant is stated at some 
length. It is clear that the Moghul Gov- 
ernment made non-resumable tnam grants. 
That the British Government, in the 
earlier years of its administration, granted 
many nams is evident from numerous 
grants made by them. This prastice was 
objected to by the Board of Directors in 1822 
and 1829 and was practically abandoned since 
then. There is no reason for supposing that 
the grants by the British Government always 
partook of the character of resumability. 

It is not necessary to discuss the matter 
much further, as, in my opinion, the ques- 
tion is one of great importance and should 
be settled by a Full Bensh of this Court. 

1 agree, therefore, that the question 
suggested by my learned brother should be 
referred to the decision of a Full Bench, 





These civil revision petitions ‘coming 
on for hearing, in pursuance of the above 
order, onthe 10th January 1917, upon perus- 
ing the said Order of Reference, and upon 
hearing the arguments of the Counsel on both 
sides and the sases having stood over for con- 
sideration till this day, the Court expressed 
the following 


OPINION. 

Watus, ©. J—The repealed Rent 
Recovery Act, VIII of 1865, contained in 
section l a comprehensive definition of 
“landholders,” and proceeded to regulate 
the folatione of certain classes of land- 
holders enumerated in section 3 with their 
tenants, as those holding under them were 
called, leaving other landholders unres- 
tricted. The classes who were made 
the subject of this special legislation were 
broadly speaking, with one exception, 
assignees of land revenue, and ordinary 
Government ryots paying the full assessment 
direct to Government were unaffected. In 
the present Act the line is drawn by the 
definition of “estate” in sestion 3 (2), which 
has been adapted from the definition of 
“estate” in section 4of the Madras Pro- 

pristary Estates Village Service Act, IL 
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of 1894, Clause (d) restricts the operation 
of the Act by including only the dnams 
therein mentioned, thereby excluding the 
so-called minor inams, but the definition 
as a whole clearly shows the general 
intention of the Legislature to include all 
large estates held directly under Government, 
and clause (e) extends it to estates consisting 
of one or more villages not held directly 
under Government but as a permanent under- 
tenure. The presumption, therefore, is that it 
was the intention of the Legislature to apply 
the provisions of the Act to the numerous 
villages constituting the Tanjore Palace 
Estate, though it is, of course, necessary 
to show that they come within one or 
other of the classes of the definition. The 
villages in question formed part of the 
territories of the Rajah of Tanjore, as to 
which he agreed by the treaty of 1799 to 
cede the collection of the revenues and the 
administration of justice to the Hast India 
Company. By some arrangement come to 
at the time the Company refrained from 
enforcing its rights under the treaty to the 
revenue of these villages, and they remained 
in the enjoyment of the Rajahs until the 
death of the last Rajah, when his territories 
were taken possession of on behalf of the’ 
Crown by an act of state. It was expressly 
desided in Baboo Beer Pertab Sahee v. Maha- 
rajah Rajender Pertab Sahee (8) that these 
villages, forming the so-called private estate 
of the Rajah, then became the property of 
Government; and some years later they 
were granted as a matter of grace and 
favour to the widows of the late 
Rajah and after them to his daughter, 
or failing her his next heirs, as held by this 
Courtin Jijoyiamba Bayt Saiba v. Kamakshi 
Bayi Saiba (1). It is admitted that the 
kudivaram right in the suit village, and 
in almost all the other villages, does not 
belong to the estate; and these villages are, 
therefore, villages of which the land revenue 
alone has been granted by the British Govern. 
ment to persons not owning the kudiva- 
ram right, and they, therefore, come 
within clause (d) if they can be said 
to have been granted “ 
meaning of the section. The definition of 
the word inam in Wilson’s Glossary expressly 


covers irresumable  revenue-free grants 
(8) 12 M. L A. 1; 9 W. B. (P. 0.) 15; 2 Suth. P, G. 
T. 114; 2 Gar. P, O. J. 348; 20 E. R. 241, e 


in tnam” within the, 
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or assignments of revenue such as this. The 
word “imam” as held by the Privy Council 
in Raghojirao Saheb v. Lakshmanrao Saheb (3) 
is a term of wide signification, wide enough, 
as held in Sam v. Ramalinga Mudaliar (9) to 
include jagirs which, however, are separately 
mentioned in clause (c) of the definition. The 
meaning of the term jagir is discussed in that 
case, and lagree with theobservation of Coutts 
Trotter, J., that all jagers are a speces of 
nams, though there are many kinds of inants 
that are not jagzrs. The terms ṣagir and jagir- 
dar were terms of some dignity, and were 
used in the grants themselyes or by the 
grantees for that reason. The grant now 
in question appears to have been commonly 
spoken of as œ mokhasa grant, and though 
it cannot be said to have been granted as 
what is understood as mokhasa tenure, 
the use of the word goes to show that 
it was regarded as an inam of a dignified 
character. There was no distinctive word 
for a peculiar inam of this kind, and it was 
probably thought better to use the word 
mokhasa, though not strictly applicable, rather 
than to describe the grantees merely as 
¢namdars, a term which ineolndes large 
numbers of petty grantees in very humble 
circumstances. There is, in my opinion, no 
sufficient ground for supposing that it was 
intended to exclude from the operation of 
section 3 ‘2) (d) grants which were irresum- 
able, as the fact that they were irresum- 
able would not be a ground for excluding 
them, having regard to the policy of the 
Act. 1 am not satisfied that the rules for 
the adjudication and settlement of tnam 
lands of 1859 have any bearing on this 
question. Under rule 4 personal or sub- 
sistence grants, such as this, if inquired 
into, would have simply been confirmed 
according to their tenor, that isto say, as 
reyenue-free and irresumable. However this 
may be, I do not think these rules afford 
any ground fcr putting a restrictive con- 
struction on thé word inam as used by the 
Legislature in the Act of 1908, especially 
when the result of so doing would be to 
exclude from the operation of the Act a 
large estate which there is no other reason 
for excluding. I would answer the question 
in the affirmative. 

Sapasiva AIYAR, J.—I take it that, though 
the question referred to usis as regards 

(9) %84 Ind. Cas. 6C3; 30 M. L J. €00; 40 M. 664, 
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the whole of the Tanjore Palace Estate 
consisting among otber things of about 190 *. 
villages, our answer is to be confined to the 
mokhasa Ullikadai village within whose 
limits are situated all the subject-matters 
of the suits out of which these revision 
petitions have arisen. As regards this village, 
it seems to have been conceded by the 
respondents’ Wakil before the referring 
Bench that the land revenue alone belonged 
to the Tanjore Palace Estate. I concur 
entirely with my lord as regards the 
whole estate that there was a new grant 
in 1862 to the Rajah’s senior widow by 
the British Government. That new grant 
related to the Government revenue alone 
(according to the admission above mention- 
ed) so far as the arable lands of the Ullikadai 
village were concerned. 

The next question is whether the grant 
of the revenue of this village oan be called 
a gravt in inam by the British Govern- 
ment and whether the definition of estate 
found in clause 2 (d) of section 3 of the 
Madras Estates Land Ast applies to this 
village. I ooneurred with Mr. Justice 
Napier in his jadgment in Second Appeal 
No. 2651 of 1913 in which he held that 
in the phrase ‘granted in imam, the word 
‘inam’ should be given a definite and re- 
stricted meaning which (according to my 
said learned brother) that word had acquired 
in the Madras Presidency since the days of 
the frst Inam Settlement. That restricted 
and definite meaning (if I understood his 
judgment aright) was a granb of lands or 
land revenue made in such a manner that 
a reversionary right could be claimed by 
the British Government in the subject of 
the grant on the occurrence of certain events, 
As no such reservation was intended in the 
case of the grant of reveuue of apy of the 
villages of the Tanjore Palace Estate, we 
beld in Second Appeal No. 2661 of 1913 
that it did not gonsist of villages whose 
revenues were granted ‘in nam’. The Gov- 
ernment never seems to have contemplated 
the registration cf these villages as znam 
villages.or to include them inthe list of 
inam villages to be entered in the Registra- 
tion Records relating to such villages. There © 
seems to have been no intention to instruct 
the Inam Commissioners or the Inam Settle- 
ment Officers to deal with any of these 
Palace Estate villages by way of confirma. - 
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Hon or of modification of the grant of 1£62, 

“No doubt, the word ‘inam means “gift 
or benefaction? in the widest and most 
popular sense of that Arabic term, which has 
passed practically into every one of the 
* vernacular languages of India. It isa gift 
by a superior to an inferior and is applied in 
popular language to any gift, whether of 
moveables or tmmoveables and of however petty 
a value. Bat it-has also got several restrict- 
ed meanings, such restricted meanings vary- 
ing in different parts of India. Wilson says, 
"In India, and especially in the south, and 
amongst the Marathas, the term was special- 
ly applied to grants of land held rent free, 
and in hereditary and perpetual occupation.” 
Then he says, “the tenure came in time to 
be qualified by thereservation of a portion 
of the assessable revenue, or by the exaction 
of all proceeds exceeding the intended value 
of the original assessment.’ He says further 
on that “the term was also vaguely applied 
to grants of rent-free land without reference 
to perpetuity or any specified conditions.” 
He likewise mentions very numerous dis- 
tinctions among the tenures called “Inams” 
(See also pages 38 to 4l of Mr. Rama 
Doss’ Book on the Estates Land Act). 


It is thus clear that when a Madras Statute 
uses the word ‘inam’, it does not signify 
a gift of whatever kind of property by a 
superior individual of whatever status to an 
inferior, Some restriction of the above very 
wide general significance being assumed (the 
Inam rules found in the Board's Standing 
Orders, Volume 2, paragraph 52, the Proceed- 
ings of the Inam Commissioner and the 
Regulation IV of 1862, all these also evi- 
dently implying such a qualification), Mr. 
Justice Napier’s opinion was that the Legis- 
lature, when talking of a grant “in inam”, 
conld have had in its contemplation “only 
grant in the subject of which the Govern- 
ment had retained some reversionary interest 
to be enforced in, certain contingencies. I 
am free to admit that the knowledge of my 
learned brother Mr, Justice Napier as regards 
revenue matters and revenue regulations 
and his long official experience of such 
questions (through official contrast with the 
higher Revenue Officers of the Government) 
being much more extensive than I could 
profess to claim, I without much hesitation 
deferred to his opinion on the question, 
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Even after the fnll arguments which I have 
heard in this Fall Bench Reference, I cannot 
say that the view which Napier, J., and 
myself took in Second Appeal No. 2661 of 
1913 is wholly unsapportable. 

But as my lord the Chief Justice, whose 
experience and whose knowledge of the 
history, policy and progress of the legisla- 
tion which resulted in the passing of the 
Madras Estates Land Act is, if I may say so 
with respect, unique, is of opinion that the 
Legislature could not have intended in the 
definition in clause (d) of section 3 (2) to 
exclude villages inthe granted revenues of 
which the Government reserved no rever- 
sionary interest, I agree that the opinion 
contra expressed in the decision in Second 
Appeal No. 2661 of 1913 should be over- 


: ruled, especially because (as pointed out by 


Mr. Justice Ayling in his referring judgment) 
the preponderating balance of convenience 
is infayour of not restricting unduly the 
meaning of the phrase ‘granted in imam’, 

SESHAGIRI Alyar, J.—The further argu- 
menta addressed to us have confirmed me in 
the view 1 tock in the Order of Reference. 
I entirely agree with the opinions expressed 
by the learned Chief Justice. 


Reference answered 
in the afirmative, 


nean arata marana naa mata 


PRIVY COUNCIL. 
Appreat FROM Catcotra Higa Court. 
January 24, 1917. 
Present:— lord Parker of Waddington, 
Lord Sumner, Sir John Edge and 
Sir Lawrence Jenkins. 
Raja RANJIT SINGH BAHADUR — 
DeFENDANT—APPELLANT 
versus 
Srimati KALI DASI DEBI AND oraers— 


PLAINTIFFS — RESPONDENTS. 

Bengal Village Ohowkidari Act (VI B. O. of 1870), 
ss 49,50, 51—Bengal Decennial Netilement Regulation 
(VIII of 1793), ss. 36 to 41-—Patni tenwre—Chowkidari 
chakran lands, resumption of-~Permanent Settle nent 
—-Zemindar, rights of, 

Chowkidari Chnkran lands resumed by Govern. 
ment and transferred to the zemindar under Bengal 
Act VI of 1870 pass by virzue of such transfer to 
the holder of a patnilease of the villages within 
which such lands are situate. | p. 986, col. 2.] 

The prima facie title of the zemindar to Chakran 
lands within his district is recognised by the Per- 
manent Settlement. The zemindar’s interest in such 
lands, in the absence of express provision te the 
contrary, passes under a patni grant ip. £86, col. 1, 
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Notonly does Bengal Act VI of 1870 recognise 
the existing title of the zemindar tothe lands 
resumed, but the estate taken by the zemindar 
under the order of transferis in confirmation and 
by way of continuance of his existing estate, and 
when the zemindar or those through whom he 
claims enter or have entered into contracts affecting 
his existing estate, the rights of third parties under 
such contracts are preserved. [p. 986, col. 2.] 

Consolidated appeals from two judgments 
and twenty decrees of the Calcutta High 
Court, passed in second appeal from various 
Courts in the Birbhum District, 

' FACTS.—Twenty suits were brought by 
various plaintiffs to recover possession from 
the defendant Raja, who holds large Zemin- 
daris in the Birbhum District, of Chowki- 
dari Chakran lands resumed by Government 
and transferred to him under Bengal Act Vi 


of 1570, Hash plaintiff was the patnidar 


or dar-patnidar of the village within which 
the lands subject of the suit were situate. 
in these suits in which the dar-patnidar was 
plaintiff, the patnzdar was made a defendant. 
The decreein each suit was in favour of 
plaintiff and was confirmed on appeal by 
the High Court. 

Hence this appeal. 

Messrs. De Gruyther, K. O., and Eddis, for 
the Appellant. 

Sir H. Erle Richards, K. O., Messrs. Dunne, 
and H. N. Sen, for Punchanani Dasi (Respon- 
dent in several appeals), 

Sir W. Garth for Mina Kunwari Devi (Re- 
spondenb in one appeal.) 

Several other respondents did not ap- 
pear. 

Mr, De Gruyther, K. O., for the Appellant. 
—The Village Chowkidari Act 1870 (Bengal 
Act VI of 1870) does not apply to Chowki- 
dar Chakran lands unless they were excluded 
from the Revenue Settlement, The onus 
of showing that they were so excluded is 
on the Government. The very fact of those 


. lands falling under the Act shows that they 


8 


were not included in those settled with the 


Z7emindar, 
Secretary of State v, Kirtibas Bhupati Hari- 
chandan Mahapatra (1), Ram Chandra Bhanj 
Deo v. Secretary of State (2). 
(1) 26 Ind. Cas. 676; 42 T, A. 80 at pp. 3], 39, 42; 
42 0.710; 19 ©. W. N. 65; 17 Bom. L. R, 32; 21 C. L. 
J. 84; 17 M. L. T. 1;2 L. W. 11; 28 M.L. J. 4 


(P. C.). , 

` (2) 37 Ind. Cas. 223; 20 C. W, N. 1245; 20 
236; (1916) 2 M. W, N, 175; 4 L, W, 25): 14 
1008; 18 Bom. L. R. 888; 24 C. L. J. 296; 31 


57 
T, 
J. 
745; 43 O. 1104; 43 I. A, 172 (P. 0). 4 
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Here the Chowkidari Chakran lands did 
not belong to the Zemindar at the date of 
the paint leases. The profits of these lands 


were not taken into account in fixing the 


assessment, The Zemindar had no right In 
the lands under Bengal Regulation VIII of 
1793; he merely hada certain call on the 
services of the Chowkidars. Bengal Regula- 
tion XXII of 1793 gives the right of nomi- 
nating Chowkidars to the Zemindar: there 
is no authority to the effect that such right. 
passed to the painidars and no suggestion, 
that the patnidars in faet exercised such 
right, 

Bengal Regulation VIII of 1793 is relied 
on as showing that the Zemindar had the 
proprietary right in these lands, but section 
4 of that Regulation only covers cases where 
Government assessed rent or revenue on the 
lands, Here no revenue was assessed. 

Our title to these lands isa new title 
under Act VI of 1870 arising long after 
the patnz leases were made. 

At first the Police in Bengal came under 
the | YZemindars—Harington’s Analysis, 
Volume I, pages 459, 513. The Zemindars 
entertained Tannahdars and Pykes, and 
remunerated them either by assigning them 
Chakran lands or by money. In the aal- 
culation of the giver the profits of such 
Chakran lands were not brought into ag- 
count, and deductions were madein favour 
of the Gemindar for money payments made 
by him. This was altered by Regulation 
I of 1793, section 8 (4). The Police control 
was taken away from the GZemindars, the 
allowances were resumed, and the lands 
assigned by the Zemindars were left to them 
until Act VI of 1870, after and in conse- 
quence of which they were given the pro- 
prietary right in such lands: Joykishen Mooker- 
jee vi Collector of Hast Burdwan (8), Secretary of 


‘State v. Kirtibas Bhupati Harichandan Mahka- 


patra (1), 


Reference was also made to Hard: Narain 
Mozumdar v. Mukund Lal Mundal (4), 
Upendra Narain Bhuttacharjee v. Pratap 
Chunder Pardhan (5), Kashim Sheik y. Prasan- 
na Kumar Mukerjee (6), Ranjit Singh 


(3) 10 M. I. A. 16 at pp. 17, 18, 20; 1 W. R. (P. O.) 
a 1 Suth. P. O.J. 642; 2 Sar. P. O. J. 54; 19 E. R. 
879. 

(4) 4 0. W. N. 814 at p. 817. 

(5) 310. 708; 8 O. W. N. 820, 
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"v, Radha Oharan Okandral 7), Shaikh Jonab Ali 
v. Rakibuddin Mallik (8), Kazi Newaz Khoda 
v. Ram Jadu Dey (9) and Binad Dal Pakrashi 
y. Kalu Pramanik (10). 

Mr. Hddis followed. 

Sir H. Erle Richards, K. O., for the Re- 
spondent Panchanani Dasi.—There are three 
obstacles to appellant’s case. (1) Section 
Al of Regulation VIII of 1793, (2) the 
matter is concluded by Joykishen Mookerj ee 
v. Collector of Hast Burdwan (3). There has 
been at Calentta a current of decisions 
against the contention, extending from 
1900 till now, with the one exception of 
Kashim Sheik y, Prasanna Kumar Mukerjee 
(6), which is to some extentin his favour, 


J] have in my favour findings of faot 
that the lands are within the ambit of my 
patni and that the Chowkidars were in my 
service. 


Appellant’s contention that the lands did 
not belong to him as ZAemindar was not 
raised in the Courts below, where the question 
argued was limitation. 
tion is one of fact and 
now. 


` Apart from this, the contention fails on 
the merits. Lakhiroj lands are dealt with 
in section 36 of Bengal Regulation VIl of 
1793. Section 41 lays down in terms that 
Chakran landsare not meant to be included 
in the exception contained in section 36 
and are declared responsible for the public 
revenue. If, as is now contended, these 
lands belonged to Government independently, 
there is no sense in making them security 


cannot be raised 


for the revenue. Lord Kingsdown, in 
Joyktshen Mookerjee’s case (3', explains 
that Ohakran lands were included in 


the Malguzari lands for the purpose of 
securing the assessment, because in the event 
of a sale for non-payment it was important 
they should be transferred to the purchasers, 
with whom the appointment of the Chowki- 
dars would vest. 
There is a direct decision of the Calentta 
. High Court against appellant’s contention, 
Kazi Newaz Khoda v. Ram Jadu Dey (9). 
The same point arose but was not even 


(7) 34 O. 564. 

(8) 9 0. W. N. 57l; 1 C. L. J. 303. 
(9'340. 1095 0. L 1. 33; 11 C. W. N, 201. 
(10) 20 O. 708; 10 Ind. Deo, (N. 3.) 477. 
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argued in Banwari Mukunda Deb v, Bidhu 
Sundar Thakur (11). 

The ease of Secretary of State v. Kirtcbas 
Bhupott Harichandan Mahapatra (1) is really 
against appellant; it lays down that the 
Zemindar is entitled as such to Chowkidari 
Chakran lands within his Zemindari. The 
same principle is recognised in Ram Ohandra 
Bhanj Deo v. Secretary of State (2). 

By section 51 of Act VI of 1870, the 
transfer of Chakran lands to the Zemindar 
under that ‘Aot is subject to all contracts 
theretofore made, ete. Patni leases are 
contracts within the meaning of that 
section. 

Mr. Hddis, in reply.—Our point was taken 
in the Original Court and is still open 
to us. 


We do not say Secretary of State v. 
Ki labas Bhupati Harichandun Mahapatra 
(1) is wrong: we rely on ib, In that 
case the lands were lands belonging 
to the Zemindari assessed to revenue, but 
assigned by the Gemindar for service pur- 
poses, and, therefore, though called Chowki- 
dari Chakran lands, did not fall within 
the definition in Act VI of 1870. This is 
the converse case; the lands here are lands 
not assessed to revenue and falling within 
the definition. 


JUDGMENT. 


Lozo Parker OF Waabineton.—-This is 
a consolidated appeal from decrees of 
the High Court of Judicature at Fort 
William, in Bengal, mude in twenty suits, 
each of which, though relating to a distinat 
subject-matter, raised substantially the 
same questions of law. Hach suit was in 
substance a suit to recover possession from 
the appellant, who is the registered pro- 
prietor of extensive Zemindaris in the 
Birbhum District of Bengal, of Chowkidari 


ment and transferred to him under the 
provisions of Act VI of 1870 of the Bengal 
Council. The plaintiff in each suit was 
the puinidar or dar-putnidar of the village 
within the boundaries of which the lands 
the subject of the suit were situate. In 
those suits in which the dar-putnidar was 


the plaintiff, the putnidar was made a 
4 


(LU) JBS}C. 365; LIC, W. N. 459; 7 0. Lud. 439, 


, Chakran lands recently resumed by Govern- — 


+ 
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defendant, but took no part in tbe argu- 
ment. The decree in each suit was in 
favour of the plaintiff and against the 
appellant. 


Their Lordships consider it unnecessary 
to deal at farther length with the history 
of the litigation. It is abundantly clear 
from the facts found in the Courts below, 
and was not disputed before their Lord- 
ships’ Board, that any interest which the 
appellant or his  predecessors-in-title 
originally bad in the lands the subject of 
each suit had, prior to the resumption and 
transfer of such lands under the Act of 
1870, been transferred to and become vested 
in the plaintiff putnidar or dar-putnidar 
by virtue of the lease cr sub-lease under 
which he held the villages in which these 
lands were situate. Two points only were 
argued before their Lordships. It was 
contended, first, that the proprietor with 
whom a Zemindart was settled under the 
Bengal Permanent Settlement, did not obtain 
or retain in the Chowkidari Chakran lands 
situate within the territorial boundaries of a 
village comprised in his Zemindari any 
interest capable of being made the subject 
of a putni lease; and secondly, that even 
if he obtained or retained any such irterest, 
the effect of the Act of 1870 was to confer 
on him a new title not in any way affected 


by any putni lease theretofore granted by 


him or his predecessors-in title. In order 
to arrive at a conclusion on these questions, 
it is necessary to consider (1) the nature 
of Chowkidari Chakran lands, (2) the 
provisions of the Bengal Permanent Settle. 
ment, and (3) the true meaning and effect 
of the Act. 

At the time of the English . occupation 
a Zemindar was responsible not only for 


the payment of the revenue but for 
the preservation of pease and order 
within his District. For the latter pur. 


pose he maintained Tannahdars, or 
police officials, and Chowkidars, or village 
watchmen. Both had from time im. 
memorial been remunertted by allotments 
“of land to he held in consideration of the 
services they rendered to the Zemindar, 
either rent-free or at a low rent, but 
whereas the police official rendered police 
service only, the Chowkidar not only 
assisted the police, but rendered acts of 
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~ 4). It is clear that since the 
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service personal to the Zemindar. Chakran e 
lands are lands held by service tenure. 


Generically the term ineludes all lands 
so held, whether by police officials, Chowki- 
dars, or persons whose only duties are 
personal to the Zemindar. The expression 
Tannahdari lands or Tannahdari Chakran 
lands” means lands held on service tenure 
by Tannahdars or police officials. The 
expression “Chowkidari Chakran lands” 
means lands held on service tenure by 
Chowkidars, or village watchmen. As one 
would naturally expect, if had long been 
customary, in fixing the revenue or jumma 
payable for the Zemindari, to leave 
Tannahdarit ard Chowkidari Chakran lands 
out of account. 

Passing to the Settlement of 1793, it 
appears to their Lordships to be beyond 
controversy that whatever doubts be enter- 
tained as to whether before the English 
occupation the Zemindars had any pro- 
prietary interest in the lands comprised 
within their respective Districts, the settle- 
ment itself recognises and proceeds on 
the footing that they are the actual proprie- 
tors of the land for which they undertake to 
pay the Government revenue. The settle- 
ment is expressly made with the “Zemin- 
dara, independent Talukdars and other 
actual proprietors of the soil” (see Regulation 
I, section 3, and Regulation VIII, section 
; settlement 
the Zemindars have had at least a prima 
facie title to all lands for which they pay 
revenue, such lands being commonly referred 
to as Malguzari lands [see the case of Rajah 
Sahib Perhlad Sein y. Maharajah Rajender 
Kishore Sing (12) ]| 

Bearing this in mind, their Lordships will 
proceed to consider the Regulations of the 
Permanent. Settlement, so far as they deal 
with Chakran lands. The leading authority on 
this subject is Joykishen Mookerjee v. Collector of 


` Hast Burdwan (8). To use Lord Kingsdown’s 


expression in that case, the effect of the 
settlement is to divide Chakran lands into 
two classes, namely, (1) Tannahdari Cha- 
kran lands, thatis, lands held on service 
tenure by police officials, and (2) all other 
Chakran lands. As to Chakran lands of 


(12) 12 M. I. A !'292 at p. 331; 2 Suth. P. O0. J. 
226; 2 Sar, P. O. J, 430; 20 8 R. 349.: 
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the former class, they were by Bengal 
Regulation I, section 8, clause 4, made 
resumable by Government, the Government 
relieving the Gemindar from the duty 
of maintaining a police establishment. 
These Tannahdari Chakran lands were, 
in fact, shortly afterwards resumed and 
became Government lands, the title of the 
Zemindar being extinguished by such 
resumption. As to all other Chakran lands, 
whether held by public officers or private 
servants in lieu of wages, they are dealt with 
by Bengal Regulation VIII, section 41. 

In order to understand the 41st section 
of the last mentioned Regulation, it is 
necessary to refer to some of the preceding 
sections. By virtue of the 36th section 
the assessment is to be fixed exclusive 
and independent of all existing Jakhiraj 
lands, that is lands exempted from the 
public revenue. Such lands are, therefore, 
in effect withdrawn from the settlement, 
and the Zemindar, though these lands 
might be locally situated within his district, 
could claim no title therein by virtue of 
the settlement. 

Sections 87 to 40 deal with certain lands 
referred to as “private lands” of the 
Zemindars. By section 387 these are not 
to be included in the lakhiraj lands refer- 
red to in section 36, and special directions 
with regard to them are given in sections 
38, 39 and 40. Speaking generally, such 
lands are not excluded from, but on the 
contrary are included in the settlement, 
Then comes the 41st section dealing with 
Chakran lands; these, whether held ty 
public officers or private servants in lieu 
of wages, are also not to be included in 
the lakhivaj lands referred to in section 36, 
They are to be annexed to the Malguzari 
lands and declared responsible for the 
public revenue assessed on the Zemindaris in 
which they are included in common with all 
other Malguzari lands therein, 


Sections 37 to 41 inclusive appear to their 
, Lordships to suggest that neither the 
“private lands” of the Zemindars nor 
Chakran lands had theretofore been taken 
into account in fixing the revenue for 
which the Zemindar was responsible to Go- 
vernment. Otherwise there would be no 
point in excluding them from the lakhiraj 
lands dealt with by section 36, However 
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this may be with regard to the private 
lands of the Zemindar or with regard to 
Chakran lands, the services for which 
were purely personal to the Zemindar, it 
is quite clear that Tannahdari and Chowki- 
dari Chakran lands, the services for which 
involved the performance of duties in which 
the public was interested, bad not, as a 
rule, been taken into account for the purpose 
of increasing the jumma. 

The effect of section 41 appears to be 
this: The question whether any of the 
Chakran lands therein referred to ought 
to be taken into account for the purpose of 
increasing the jumma is left to be determin- 
ed by the custom which had hitherto 
prevailed or any special directions contain- 
ed in the Regulations. But whether or not 
so taken into account, all Chakran lands 
are to ba considered Malguzari for the 
purpose of ascertaining the lands in respect 
of which the jumma is paid and upon 
which it is secured. The prima facie title 
of the Zemindar to Chakran lands within 
his district is thus recognised by the settle- 
ment, Tannahdari Chakran lands may 
be resumed under Regulation I, section 8, 
clause 4, but with regard to all other Chakran 
lands, if resumable at all, they can be 


resumed by the Zemindar alone. In the 
case, however, of Chowkidari Chakran 
lands, not even the “emindar may be 


entitled to resume them, for Chowkidars 
have public duties to perform and the 
lands which they hold on service tenure as 
remuneration for the performance of such 
duties are to that extent appropriated 
or assigned for publio purposes. Subject, 
nevertheless, to the requirements of the 
public interest, the Zemindar is the owner 
and as such is entitled to the enjoyment 
of any personal services which the 
Chowkidars ought to render and when 
vacancies occur to appoint others in their 
place. All this follows from what wag 
said by Lord Kingsdown in Joykishen 
Mookerjee v. Collector of Hast Burdwan (3), 


Such, then, being the Zemindar’s interest 
in Chowkidari Chakran lands within his 
district, it is difficult to see why this interest 
should -not be made the subject of a guini 
grant, That it could be so made appears 
to have been admitted in the last mentioned 
gase, and the w bole of Lord Kingsdown’s 

6 
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judgment proceeds on that footing. In their 
Lordships’ opinion there can be no reasonable 
doubt on this matter. Indeed, the only 
argument to the contrary advanced by the 
appellant’s Counsel was based on certain 
expressions used by Mr. Ameer Ali in 
giving the reasons of the Board in the 
recent. case of Secretary of State v, 
Kirtibas Bhupati Harichandan Maha- 
patra (1). In that case, which has little, 
if any, bearing on the question now 
in controversy, the point for decision was 
whether the power of resumption conferred 
by Act VI of 1870 extended to certain 
Chakran lands which the Government had 
affected to resume thereunder. Here if is 
admitted by everyone that the powers of 
the Ast were applicable. Moreover, it is 
abundantly clear that Mr. Ameer All, 
whatever expressions he used, did not 
intend to depart in the smallest degree 
from what had been laid down by Lord 
Kingsdown in Joykishen Mookerjee w. Oollector 
of Hust Burdwan (3). Under these circum- 
stances, any argument based on a meticulous 
examination of isolated expressions used by 
him ean, in their Lordships’ opinion, have little 
weight. 


It remains ito consider the effect of a 
resumption by the Government of Chowkidari 
Chakran lands under the provisions of Act 
VI of 1870 of the Bengal Council, 

It should be observed that the definition 
of Chowkidari Chakran lauds contained 
in the Act refers not only tothe public 
duties of Chowkidars but also to their 
personal duties to the Zemindar. It is 
apparently for this reason that the revenue 
assessment in the lands resumed is, by 
section 49, fixed at only one-half of the 
annual value of such lands. If the 
Zemindar had no interest, the effect of 
this provision would be to make him a 
free gift of half of the value of the lands 
resumed. It appears to be for the same 
reason tkat the Zemindar is under section 
50 entitled to contest the correctness 
of any assessment which is made. After 
the assessment is complete the Collector is, 
under section 50 by order in the sehe- 
duled form, to transfer the land to the 
Femindar subject to the assessment. By 
the 5lst section such order operates to 
transfer the land to the Zemindar subject 
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to such assessment and “subject to all 
contracts theretofore made in respect of, 
under or by virtue of which any person 
other than the Zemindar may bave any 
right to any land, portion of his estate, 
or tenure in the place in which such 
land may be situate.” The latter words 
may not be very happily chosen, but their 
obvious intention is to preserve the right 
of third parties, They contemplate a case 
in which the villagein which the resumed 
lands are situate has been made the 
subject of a contract by the Zemindar, 
or those through whom he claims and that 
under this contract some third party may 
have an interest in tbe lands resumed. 
They are wide enough to inelude, and in 
their Lordships’ opinion do inelude, the 
rights of a pulntdar under a puint grant 
by -virtue of which the putnidar is lessee 
of the Zemindar’s interest in the lands 
resumed, and also the rights of a dar. 
putnidar under a dur-puine grant. In their 
Lordships’ opinion, therefore, not only 
does the Act recognise the existing title 
of the Zemindar to the lands resumed, 
but the estate taken by the ZGemindar 
under the order of transfer is in confirmation 
and by way of continuance of his existing 
estate, and when the “Zemindar or those 
through whom he claims has or have 
entered into contracts affecting his existing 
estate, the rights of third parties under 
these contrasts are preserved. It is a 
satisfaction to their Lordships to find that 
the view above expressed is that hitherto 


almost universally adopted in the Indian 
Courts, 
The result is that the appeal fails and 


should be dismissed, and their Lordships 
will humbly advise His Majesty accordingly. 
With regard to costs, the appellant should 
pay to the respondents who have appeared 
one set of costs between them, but these 
should, having regard to the terms on 
which leave to appeal was granted, be as 
between solicitor and client. 
Appeal dismissed. 


Solicitors for the Appellant: Messrs. 
Downer and Johnson. 

Solicitors for the Respondent Panchanani 
Dasi: Messrs. Watkins and Hut irr. 

Solicitors for the Respo dent Mina Kumari 


Debi: Mr. G. O. Farr, 
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PATNA HIGH COURT. 
* * Seconp Civit Appgan No. 1345 of 1916. 
June 7, 1917. 
Present:—Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
RAGAUBIR MISSER AND oTtHers— 
— APPELLANTS 
versus 
BHAJAN SINGH AND OTHERS-—- 


RESPONDENTS. 

Boundary fence, ownership of—Trees growing on 
fence-~Bengal Tenancy Act (VIII B.C. of 1885), s. 
103B--Record of Rights, entru in—Presumption— 
Conflict with established lan. 

A boundary fence is owned by the adjoining 
proprietors to the centre of the fence, each owner 
being entitled to claim the land forming the fence to 
its centre and the trees growing thereon. 

An entry in the Record of Rights cannot have the 
effect of overruling well-settled principles of law. 
Where such entry conflicts with the established law, 
the established law must prevail over the entry and 
the presumption attaching to the entry must be 
deemed to have been rebutted, 


Appeal against a decision of the District 
Judge, Gaya, dated the 25th September 1911, 
reversirg that of the Munsif, Aurangabad, 
dated the 4th June 1916. 

Mr. Sicnandan Rai, for the Appellants. 

Mr. Siveshwar Dayal, for Mr. Kulwant 
Sahay, for the Respondents. 

JUDGMENT.—The plaintiffs in this 
action seek that they may be declared 
entitled to 57 toddy palm trees standing 
upon an ar between Survey plot No. 83 and 
Survey plot No. 87 situated in Mauza Khan- 
pura in the District of Gaya. 

The Record of Rights in this case shows 
that the trees on this ar have been declared 
to be the property of the defendants, but 
this entry in the Record of Rights cannot 
have the effect of overruling well-settled 
principles of law. If, therefore, the entry 
in the Record of Rights sonflicts with the 
established law, I think the established law 
must prevail over the entry in the Record 
of Rights, and that the presumption attach- 
ing to the entry in the Record of Rights 
must be deemed to have been rebutted. The 
plaintiffs and the defendants are. occupiers 
of adjoining lands and their holdings are 
separated by an ar which operates as a 
boundary between the holding of the 
plaintiffs and the holding of the defendants. 
On this ar ‘are planted the trees in suit. 
On the northern side of the ar are the 
defendants’ lands; and on the southern 
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side are the plaintiffs’ lands; and it is on 
the southern side of the ar that the trees 
which are the subject-matter of this sult 
are planted. 

The defendants claim these trees by 
virtue of the entry in the Record of Rights. 
The plaintifis on the other hand contend 
that inasmuch as the trees in suib are 
planted on their side of the ar they are 
entitled to the trees. The ar, as I have 
said, operates asa boundary fence between 
the property of adjoining owners and it 
is well settled according to the English 
Law that a boundary fence is owned by 
the adjoining proprietors to the sentre of 
the fence, each owner being entitled to 
claim the land forming the fence to its 
centre. 

The learned Judge has held in this case 
that the ar isa boundary fence and that 
the trees in dispute are growing in the 
portion of the fence which belongs to the 
plaintiffs; that the ownership of the trees 
must depend upon whose land they are 
growing and that inasmuch as they are 
growing on the plaintiffs’ land, the plaint- 
iffs are the proprietors. I see no reason 
to dispute or challenge the accuracy of 
law stated by the learned Judge. He says 
that thisis the settled law of the Settle- 
ment Department and that it accords with 
the general custom existing in this country 
and it also accords with the principles of 
equity. .Therefore the Record of Rights 
cannot prevail in this caseand as the trees 
in suit are growing upon the plaintiffs’ 
lands they must be declared tc be entitled to 
them. 

The appeal is accordingly dismissed, each 
party bearing its own costs throughout, 


Appeal dismissed. 
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SURAJ NARAIN ť. RATAN LAL. | 
PRIVY COUNCIL. 
APPEALS FROM OUDE JopiclAL COMMISSIONERS 
COURT. 
~ January 30, 1917. 
Present;—-Lord Chancellor(Lord Buckmaster), 
Lord Wrenbury and Mr. Amaer Ali. 
Pandit SURAJ NARAIN AND anorssr— 
APPELLANTS 
VETSUS 


Pandit RATAN LAL AND ANOTHER— 


RESPONDENTS. 

Hindu Law—Mitakshara—Joint family—Blending of 
relf-acquired property with ancestral property—EHffect 
of entries in account books as showing whether funds 
are joint or separate—Hvidence Act (I of 1872), ss. 21, 
32-—-Admission— Statement against party's interest, 
admissibility of. 

A, a member ofa Hindu joint family, whose home 
. was at Lucknow, practised as a Pleader at Hardoi, 
and made considerable savings from his professional 
earnings. He eventually became managing member, 
but was all along entrusted with the management of 
the joint family property in Hardoi district. Through- 
ont he kept the accounts of the joint property and of 
bis own earnings in one account book. He purchased 
sundry properties out of the funds so entered in the 
name of his son-in-law B and stated that he made 
such purchases to provide for B: 

Held, that, by blending his private earnings with 
the receipts and payments on joint account, he 
showed an intention to make them joint property: 
but that it was not conclusive that all purchases 
entered in the book were made for the joint family: 
and that as regards the purchases in the name of 
B, A’s statement that they were made to provide 
for B wasa statement against his own interest and 
as such admissible ic eyidence, and that coupled 
with the other evidence in the case it established Bs 
title to such properties as againsL the joint family. 
[p. 994, col. 2; p. 995, cols. 1 & 2 ] 


Consolidated appeals from a judgment 
and decrees of the Court of the Judisial 
Commissioner, Oudh (Piggott, J.C., and 
Evans, A.J. C.), dated the 30th October 1909, 
modifying sundry decrees made by the Ad- 
ditional Judge, Hardoi, dated the 27th 
August 1908. 

FACTS.—The parties belonged toa family 
of Kashmiri Brahmins whose history is set 
out in Suraj Narain v. Iqbal Narain (1). 
Bishan Narain formed a joint family with his 
sons, Raj Narain, Ram Narain, Bakht Narain, 
and Suraj Narain. On his father’s death in 
1867 Raj Narain became the manager of the 
family. Ram Narain qualified as a Pleader 
and started practice in 1:69 at Hardoi, away 
from the family home which was in Lucknow, 

(19 18 Ind. Cas, 30; 401. A. 40;17 C. W. N. 333; 
13 M, L. T. 194; 11 A. L.J. 172; (1919) M.W. N. 


183; 17 C. L.J. 288; 24 M.L. J. 345; 35 A, 80; 16 
Bom. L. R. 456; 16 O. C. 129 (P. C.), 
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Raj Narain died in 1890, and Ram Narain’ 


then became manager, but continned his 
practice as before at Hardoi. From 1869 
till his death in 1900 Ram Narain kept 
account books in which he entered all his 
receipts and expenditure, The account books 
of the joint family continued to be written as 
before at Lucknow. Ram Narain’s daughter 
was married to Ratan Lal, respondent, who 
lived with his father-in-law for some time, 
and afterwards left him to reside in a Native 
State where he was employed. Ratan Lal 
sent sums of money to his father-in-law from 
time io time, and Ram Narain purchased con- 
siderable properties in the name of Ratan Lal. 
On Ram Narain’s death it was claimed on 
behalf of the joint family that all properties 
so purchased by Ram Narain stood ¢sfare? 
in Ratan Lal’s name and formed part of the 
joint family property. The Additional 
Judge held that most of the properties in 
dispute were purchased with Ram Narain’s 
money ‘and that the family undoubtedly 
poss2ssing a nucleus of ancestral property, the 
properties so purchased by Ram Narain 
really belonged to the joint family. The 
Appellate Court held that the transactions 
impugned astsmfarz: were not of that nature, 
and that in any case the properties were pur- 
chased by Ram Narain with his self-acquired 
income over which he had full -power of 
disposal, and that having regard to the 
circumstances of the case and the statement 
(quoted in their Lordships’ jadgment) of 
Ram Narain himself, the purchasing of pro- 
perty in the name of Ratan Lal was by way 
of gift to him and to his wife. Piggott, 
J.C. (in whose judgment Evans, A. J. O., con- 
eurred) summed upas followa:— . 


“For the reasons given, Iam of opinion 
that the fair conclusion upon the evidence is 
that the money invested by Pandit Ram Narain 
in favour of Ratan Laland Madan Mohan Lal, 
in s0 faras it was not an investment of 
money remitted to Ram Narain by Ratan Lal 
for that purpose, consisted cf Pandit Ram 
Narain’s own self-acquited property over 
which be had full rights of control and dis- 
posal, His intention in making these invest- 
ments would appear to have been expressly 
to prevent this money from blending with the 
joint property of the family, and to make 
provision out of it for the benefit of his only 
daughter, as well as to give expression to the 
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affection felt by him for bis son-in-law Ratan 
Lal. ThisI may note is substantially the 
view taken by the District Judge of Hardoi 
ina rent suit to which Pandit Bakht Narain 
and Pandit Ratan Lal were parties which 
came before him for disposal, and I think he 
put the case very fairly in the said judgment 
which is on the record as Exhibit F-61. 
Before leaviog this part of the case, however, 
1 wish to add a few words upon another 
point. lam by no means satisfied that, 
even apartfrom my finding that the gifts in 
favour of Ratan Lal and Madan Moban Lal 
were made by Pandit Ram Narain ont of his 
self-acquired property, the plaintiffs would 
in this case be entitled to sueceed, at any rate 
as regards the bulk of the property in dispute, 


once the main issue regarding the ismfargi, 


nature of the transactions was decided 
against them. The position of Pandit Ram 
Narain must be considered, first, as it stood be- 
fore he became manager of the joint family on 
the death of his brother Pandit Raj Narain in 
August 1890, and secondly, as it stood, after 
that date. Up to the year 1890 we have 
Pandit Ram Narain living, exercising his pre- 
fession as a Pleader, and carrying on business 
asa bankerand dealer in cloth at Hardoi, 
while his brother Pandit Raj Narain, the 
manager of the joint family, resided, practis- 
ed and carried on business at Lucknow. With 
the consent of the manager of the joint family 
Pandit Ram Narain was allowed the control of 
a portion of the jint family property, consist- 
ing of shares in villages acquired by pur- 
chase, or on usufructuary mortgage, or taken 
on farm from Government in the District of 
Hardoi. The oral evidence of some of the 
Ztladars and other Estate servants produced 
by Pandit Ikbal Narain as witnesses in this 
ease shows that the income of some of the 
Hardoi villages was ordinarily remitted direct 
to Pandit Raj Narain at Lucknow; but no 
doubt in the main the control of the income 
arising out of the immoveable property own- 
ed by the family in'the Hardoi District was 
in the hands of Pandit Ram Narain. We do 
not know with any certainty how accounts 
were settled up between Ram Narain and 
Raj Narain, and how they stood to one 
another with reference to their respective 
enjoyment of the income of the joint family 
property which came into their hands; but 
itis fairly presumable that Pandit Ram 
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Narain was allowed by his elder brother to 
spend a certain portion of the joint family 
income according to his own will and plea- 
gure, as representing an allowance made to 
him for his personal enjoyment out of the 
joint family funds. Now if it be conceded, 
though Iam not prepared to do so except 
for the sake of argument, that the invest- 
ments made by Pandit Ram Narain in favour 
of Ratan Lal and Madan Mohan Lal were 
partly drawn, or even wholly, from that por- 
tion of the joint family income thus left to 
his control and disposal, what would now be 
the position of the plaintiffs with reference to 
these investments? Suppose Pandit Ram 
Narain had simply squandered the money 
in riotous living; suppose he had made largo 
gifts of cash or jewelry in favour of some 
women of bad character on whom he was 
besotted; or suppose he had made large gifts 
in favour of some religious teacher, or ‘of 
some political cause to which he had become 
violently attached, would the plaintiffs now 
be entitled to call in question these trans- 
actions, or to pursue in the hands of the 
donees property which could be proved to 
have been acquired by means of these dona- 
tions? I conceive not, We know that 
Pandit Raj Narain himself as manager of 
the joint family never called in question any 
of these transactions. If he had felt dissatis- 
fied with Pandit Ram Narain’s management 
of the joint family property he would have 
been entitled to take the same under his own 
control, and to Jimit Ram Narain strictly to 
the enjoyment of such earnings as might 
admittedly represent his own self-acquisi- 


tions, together with such specific allowance 


from the joint family funds as he in his 
capacity of manager might see fit to make, 
He might, if very seriously dissatisfied with 
his younger brother’s conduct, have brought 
a suit for partition, or have taken such 
stringent measures towards excluding Ram 
Narain from the enjoyment of the joint family 
property as would have driven the latter 
to sue for partition on his own account. In 
such suit for partition, there might also have 
been a settlement of account, and issues 
might have been raised as eto whether the 
money squandered by Pandit Ram Naraiy, 
or used by him for purposes to which joint 
family funds should not have been applied, 
might not be assigned to Pandit Ram Narain’s 
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own share, as having been drawn by him 
in advance from the corpus of the family 
property. I very much doubt, however, 
whetber any suit would have been maintain- 
able against the donees for the recovery of 
money given to them by Pandit Ram Narain, 
not out of the corpus of the joint family pro- 
perty or by alienation of immoveable property 
belonging to the joint family, but out of the 
income enjoyed by him with the consent of 
the manager. In any case we know as a 
matter of fact that Pandit Raj Narain made no 
attempt in his lifetime to interfere with any 
of the dispositions in favour of Ratan Lal or 
Madan Mohan Lal which it is now sought 
to call in question. From the month of 
August 1890 onwards to the time of his death, 
Pandit Ram Narain occupied the position of 
manager of the joint family. In this capacity 
his control over the joint family funds 
would extend so far as to permit him to make 
gifts of affection to a reasonable and proper 
extent out of the income of the joint family 
property. I may refer on this point to 
Bachoo v. Mankorebai (2), The rights 
of the other members of a joint family to 
control wasteful or improper expenditure of 
the income on the part of the manager rest 
principally upon their right at any moment 
to claim a partition, 


proper settlement of accounts. The question 


how far they would be entitled to sue for. 


the revocation of gifts made out of the 
income by the manager of the joint family 
seems to me at least adoubtful one, and 
might depend upon the particular sircum- 
stances of each oase. In the present case 
at any rate we know that no objection 
was taken-by any otber member of the 
family in Pandit Ram Narain’s lifetime to 
any dispositions made by the latter in 
favour of his son-in-law or his daughter’s 
son. It is only after Pandit Ram Narain’s 
death that the plaintiffs come into Court 
with the plea that, even supposing the 
property now in possession and enjoyment 
of the defendants Ratan Lal and. Madan 
Mohan Lal was received by them by means 
of gifts made by Ram Narain, such gifts 
should be held to be invalid and the 
dgfendants liable to restore or account 
for the same. From every point of view 
this part of the plaintiffs’ case, in my 


opinion, fails. 
(2) 29 B. 61; 6 Bom, L. R. 268. 
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Hence these appeals. 

Mr, A. M. Dunng, for the Appellants.—There 
were two questions for determination: (1) 
Whether there is sufficient evidence to 
show that Ram Narain so blended his 
self-acquired property as to make" ib, 
joint. (2) If the purchases were made 
with the joint funds—the result of the 
blending——was the claim of the respondent 
maintainable? As tothe first, it has been 
concurrently found that the family was 
joint and undivided, and that for some 
years Ram Narain was ils manager. The 
whole property possessed by the members 
of the family ought to be presumed to 
be joint and the burden of showing that 
if-was not joint lay on the respondent. 
Lugimon Row v, Mullar Row Bajee (3). 


The purchases in Ratan Lals name 
were benamz. In such cases the test is the 
source from which the purchase-money was 
paid, Dhurm Das Pandey v. Musammat ‘Shama 
Quondri Debiah (4). There is no presumption 
of advancement in India. On the contrary 
the presumption is in favour of its 
being. a benamz purchase unless the con- 
trary is shown, Gopeekrist Gosain v. 
Gungapersaud Gosain (5) and Prankishen Paul 
Uhowdry v. Mothooramohun Paul Chowdry 
(6). There was nothing to show that 
Ram: Narain made any distinction between 
his professional earnings and the income: 
from the family estate. The accounts 
kept by him indicate that both incomes 
were blended together and the statement 
of Ram Narain shewed that -all was 
joint. The present case falls within the 
in Lal Bahadur v, 
Kanhaiya Lal C7). 

As to the second point the respondent 
has failed to prove that any gift was 
made to him, nor was a gift of such 
valuable property by the manager of a 


(8) 2 Knapp 60; 5 W. R. (P.O) 67; 1 Norton's L.’ 
0.1 


oak L A. 229 at p. 240; 6 W. RB. (P.O) 43; 1 
Sar. P. O. J. 271; 1 Suth. P. C. J. 147; 18 E. R. 484. 

(5) 6 M. I. A. 53; 2 Suth. P. O. J. 13; 1 Sar. P. C. 
J. 493; 4 W. R. (P. C.) 46; 19E. B. 20. | 

(6) 10 M. I. A. 408; 5 W. R. (P.O) 11; 1 Suth. P. C. 


. J, 609; 2 Sar. P.O. J. 164; 19 E. R. 1025. 


(7) 341. A. 65; 9 Bom. L. R, 697; 11 0. W. N. 417; 
5 0. L. J. 340; 4 A. L.J. 227; 2 M, L. T. 147; 17 M. L. 
J. 228; 29 A. 244 (P. 0.). 
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joint family to his daughter warranted by 
the Hindu Law. 


” Messrs. DL, De Gruyther, K. O., aaa B. Dube, 
for Ratan Lal, Haspondentsubmiited that Ram 
Narain did not blend his professional income 
with the joint family funds. The real 
Did Ram Narain throw his own 
self-acquired income into the common 
stock? There was no evidence that he did so. 
The system of accounts that he adopted 
only shewed that he made entries of all 
his recsipts and expenses in one book. 
But he kept other account books also 
which have not been produced by the 
plaintiffs and which would have shown 
that he kept the funds of the joint 
family separate from his own. In the 


case of Lal Bahadur v. Kanhaiya Lal (7) 


there was 
members 


one common stock, and the 
of the family were father and 
son. Ram Narain became manager after 
189). Ram Narain had absolute power 
to dispose of his professional income, and 
that he did by purchasing properties in 
Ratan Lals name for the benefif of his 


daughter. The purchase was not benam or 
ismfarzi, It was made with the deliberate 
object of providing for his daughter 


His statement made in 
1899 and his conduct showed that the 
gift was . intended and made. There 
was no reason for the transaction to be 
benamt, 


In Gopeekrist Gosazn’s case (5) 
the family was joist and the purchase 
was made by the father in his son’s name. 
But: here all the circumstances point to the 
fact that Ram Narain intended that the 
beneficial interest in the properties purchas- 
ed with his funds should belong to the 
respondent and his wife. Reliance was 
placed on the following authorities: Obhoy 
Churn Mookerjee v. Punchanun Bose (8); 
Rajah Chundernath Roy v. Ramjoy Mozoomdar 
(9); Ngwab Azimut Ali Khan v. Hurdwaree Mull 
(10); Uman Parshad vy. Gandharp Singh (11). 


(8) (1864) Marshall 564; 2 Hay 630. 

(9) 15 W. R, (P. 0.) 7;6 B. L., R. 303; 2 Sar. P, C, 
J. 613. 

(10) 13 M. I. A. 395; 14 W. R. (Pp. 0.) 14 6 B. L, R. 
(P.'0) 578; 2 Suth. P. C. J. 343; 2 Sar, P. C.J. 571; 20 
E. R. 599. 

(11) 141. A. 127; 15 0. 20; 11 Ind, Jur. 474; 6 Sar. 


and her children. 


P. 0. J. 71; Rafique & Jackson’s P. O. No. 98; 7 Ind. 


Dec. (N. s.) 599. 
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The Courts below were right in respect 
of the properties to which section 517, Civil 
Procedure Code, 1882, applied. 

Mr. Dunne in reply—The case in Mar- 
shall’s Report (8) ia distinguishable. It was 
under the Dayabhaga Law under which the 
money belonged to the father, but here the 
money was joint property, 

The statement made by Ram Narain in 
1899 is inadmissible in evidence. Section 32 
(3), Evidence Act, does not apply as it is 
not against the interest of Ram Narain. 
He was interested in supporting a gift of 
a portion of the joint family property which 
he had illegally made. It was a statement 
made in his own favour rather than against 
himself. Some properties were purchased 
in Ratan Lals name at auction sales, aud 
both Courts have held that section 517, Civil 
Procedure Code, 1882, precludes the plaintiffs 
from claiming them. As to that reference 
was made to Bodh Singh Doodhoovia v. Gunesh- 
chunder Sen (12); Sankunni Nayar v. Nara- 
yanan Nambudré (13). 


JUDGMENT. 


Loro CaancerLor (Lorn Buckmaster —In 
April 1857 Bakhshi Bishnu Narain died, leav. 
ing four sons, whose names in order of birth 
are: Raj Narain, Ram Narain, Bakht Narain 
and Suraj Narain. The family was a Hindu 
joint family, governed by the Mitakshara 
Law and possessing ancestral property. 
Accordingly, upon his father’s death the eldest 
son, Raj Narain, became karta and so 
continued until his death in August 1890. 
His brother, Ram Narain, then succeeded 
and acted as karta until his death in 
October 1900. Disputes then arose between 
Bakht Narain .and Suraj Narain as to 
Bakht Narain’s claim to be registered as 
karta and as to their rights and the 
rights of their respective sons in the 
joint family properties. Some arrangement 
and reconciliation of this family quarrel, 
though one neither firm nor durable, seems 
to have been effected, but disputes broke 
out again with regardto the property, and 
four suits were instituted on the 3rd 
November 1903 by Bakht Narain, and a 


* 


(12) 12 B. L, R (P. C.) 317 at p. 329; 19 W. R. 856; 
3 Sur. P, C.J. 2 


(13) 17 M. 083, 4M. L. J. 64; 6 Ind, Dec, (N. s.) 
196. 
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fifth suit in 1905 by Suraj 
claimed a half share in the 
estate. These appeals are 
appeals in those suits, the question for 
determination being whether certain very 
numerous properties acquired since the death 
of Bakshi Bishnu Narain are joint property. 
The appellants, who are certain members 
of the joint family, contend that they are. 
The respondent, who is the son-in-law of 
Ram Narain, says that theyare not. The 
Subordinate Judge decided in favour of 
the present appellants. The Court of the 
Judicial Commissioner of Oudh reversed 
‘that decision. Hence these appeals, 

Raj Narain had no son. Ram Narain also 
had ‘no son, but had one daughter, to 
whom her father was much attached. She 
married Ratan Lal, the respondent, who 
contends that the disputed properties were 
either bought with his money or were 
given him by Ram Narain, and for those 
reasons are his own, or, at any rate, are 
not joint property. 

The material facts that led up to this 
dispute are these:—From about the year 
1:64 to the year 1280, or, perhaps later, 
Raj Narain prastised as a Pleader at 
Lucknow. In the year 1869 Ram Narain, 
who was then 23 years old, left Lucknow 
for Hardoi, and from that year onwards 
practised asa Pleader at Hardoi, He was 
successful, and later in life became a 
rich man. Before 1850, while Raj Narain 
was karta, and after 1890, when Ram 
Narain was kerta, properties were acquired 
at Hardoi. They were taken in various 
names—-that of Raj Narain, that of Ram 
Narain, that of Ratan Lal, those of Ratan 
Lal and of his son Madan Mohan Lal, 
and of other persons. The books of 


Narain, who 
entire joint 
consolidated 


account of the family property were kept 


at Lucknow, where Raj Narain lived; 
buf Ram Narain, who was at Hardoi, 
acted as manager of the properties at 
Hardoi as well before as after 1899. He 
bought properties at Hardoi, receiving, at 
any rate in one instance which is proved 
(that of the village Mahora), money from 
Lucknow to maky the purchase, and he 
received income and made disbursements 
in respect of joint family property at 
Hardoi, But the purchases at Hardoi were 
made to a large extent not with joint 
family moneys, but with fees earned by 
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Ram Narain in his practice as a Pleader 
and it is with these properties that these 
appeals are concerned. Under these circum- 
stances their Lordships have taken as the 
first question to be answered in order to 
adjust the rights between the parties this 
question: — j 

Whether there is sufficient evidence 
show that Ram Narain sn bleuded his own 
property with the joint property as to 
makethe whole joint property. 

In the Hindu joint family the law is 
that, while it is possible that a member 
of the joint family should make separate 
acquisition, and keep moneys and property 
so acquired as his separate property, yet 
the question whether he has done so is 
to be judged from all the circumstances 
of the case. The latest authority is Lal 
Bahadur v. Kanhaiya Lal (7). The facta 
there were that in 1866 a partition of 
ancestral property had been effested between 
three brothers. The question arose in 
the case of one of the brothers who had 
thus taken his third share of the ancestral 
property. He had children. From the 
year 1852 onwards he had earned money 
as an official of the Indian Education De. 
partment, which he had paid into 
the same banking account as moneys ad- 
mittedly joint. The question was whether 
these earnings were joint property. This 
Board held that they were. The dominant 
sentence in the judgment is as follows:— 

“It is admitted that Darga Parshad and 
his sons lived together as a joint Hindn 
family, and it is established that there 
was a considerable - nucleus of ancestral 
property in his hands after the partition. 
The onus was, therefore, on the re- 
spondent to prove that his subsequently 
acquired property was his separate estate.” 

Their Lordships call attention to the 
fact that the person here 7 spoken of as 
having ancestral property in his hands” 
was the karta. Down to 1890 Ram Narain 
was not the karta. After that date he 
was. The decision, therefore, applies in 
strictness to the present case only from 
that date. Further, iu thatcase the father 
was the kartz and not, as in the present 
case, a brother. But in the facts to ke 
presently stated their Lordships find that 
the decision has a very close application 
to the presént case. 


to + 
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~ The position with regard to the private 
earnings of Ram Narain is this: It has 
not been established that any circumstances 
existed from which it could be inferred 
that there was any joint family estate in 
the separate earnings of the four brothers, 
and it must be accepted that the earnings 
of Kam Narain were monies which he was 
at perfect liberty to use in any manner 
that he thought fit. At the same time, it 
would be quite consistent with the principle 
which regulates joint family estates that he 
should, in fact, have brought them into the 


joint property and made them part of the 


whole. The question is: Has he done so? 

-~ There is really little or no direst evidence 
upon the point except the books of account 
that he kept,, supplemented by his own 
verbal evidence in a suit that was decided 
in 1893. But this evidence is important, 
and, in their Lordships’ view, throws 
considerable light upon the true history 
of the case. The book of account that 
he kept, 
business carried on at Hardoi and admit- 
tedly joint property, and separate registers 
and accounts of each of the villages, was 
a book which appears to have been in 
the same form and continued from 1869 
down to the date of his death. It is 
not strictly an account book at all, but 
a book in which is recorded from day 
to day various payments and receipts of 
money from different sources, and undoubt- 
edly it includes—and, so far as their 
Lordships are aware, it is the only book 
that includes—the receipts of his earnings 
as Pleader and his private payment. For 
the year 1876 the book has been placed zn 
extenso in the record. This year has been 
selected as a typical year, and their 
Lordships have accepted itas characteristic 
of the accounts throughout the whole mate- 
rial period of time. In addition to receipts 
from his professional income, it shows 
receipts from several properties which are 
admittedly joint properties, and, although 
the books and materials were open for the 
respondents’ inspection, and these books 
included the register of the villages 
admittedly owned by the joint family in 
the Hardoi district, it has been impossible 
to show that these estries do not include 
receipts from all the joint properties that 
were then under Kam Narain’s manage- 
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ment. The entries also undoubtedly show 
certain payments of joint accounts, and in 
the case of the Mahora village they show 
the receipt of money from the joint 
family estate and its application in the 
purchase of this property. There are entries 
of revenue payments in respect of villages 
which were joint property; of income receiv- - 
ed from such villages; of fees received for 
professional work as Pleader; of payments 
for the purchase of villages—e.g., the 
village of Samrihta, which was acquired 
in the name of Raj Narain, the karta, 
in duly 1876; the villages of Kasmundi 
and Backharwa, acquired in the name of 
Rai Narain in the same month; the 
village of Masit, acquired in December 
1876 in the name of Ram Narain; of pay- 
ments made to servants at Luoknow on 
account of their pay, and so on. The 
account may be called an “omnibus” 
account, into which Ram _ Narain’s 
professional fees are carried in common 
with other items such as described, and 
from these mingled sourcesa balance is 
struck day by day, and the whole account 
is abstracted and summarised at the end 
of the year. The receipts amount to 
Rs, 27,203-13-8, of which Rs. 2,866-4-9 are 
fees, Rs. 12 ars presents, Rs. 1,578-3-6 
are income from “personal villages on 
account of village Mahora” and from “joint 
village”, Rs, 2,819.6-3 are “from the account 
of the personal and the leased villages,” and 


soon. On the other side are purchases, 
Rs. 19,056-14-0." among which the 
villages of Masit, Samrihta, and Kas- 


mundi are found. As the result, a credit 
balance of Rs. 189-1-6 at the beginning of 
the year becomes a credit balance of 
Rs. 141-11-1 at the end of the year. 

Now there is nothing whatever to show 


that out of this account payments were 
from time to time transmitted to the 
joint family accounts that were kept at 


Lucknow, and this, in their Lordships’ 
opinion, is a most material matter 
because, if no such remittances were 


made, it follows that the balances that 
were carried forward from time to time 
ana brought into account against futuré 
purchases were blended balances -of Ram 
Narain’s own earnings and of joint monies 
and that they remain so blended throughout 
the whole period of time. It is quite trug 
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that, as time went on, other monies were 
also entered in these accounts which cannot 
be. regarded as joint. There were monies 
received from Kishan Lal and Ratan Lal, 
- from his daughter, and, it may even be, 
- from other sources, and it is urged that 
these monies cannot possibly be regarded 
as blended with -the joint family estate, 
and that, therefore, Ram Narain’s private 
earnings. ought equally to be regarded as 
outside the joint property. But this argu- 
mént is not conclusive, because these monies, 
regarded as the monies of Kishan Lal, 
Ratan Lal and his wife, were not the monies 
of people sharing in the joint estate, and 
were incapable of being blended in the 
manner suggested and they would remain 
monie; for which Ram Narain would be 
liable to account; but his own means stood 
in a different position, and if their associa- 
tion with the joint family monies in the 
ascount in the manner- mentioned would 
be sufficient evidence of their being blended, 
the mere fact that other monies were there 
also would ‘not necessarily destroy the yee 
of the inference. 


‘The respondents: had. the redns of show- 


ing before the Subordinate Judge that this 
system of account could be and was ex- 
plained, e.g., that this was but,an omnibus 
book, and that he kept a separate joint 
property - account. The respondents did not 
do so.’ The Subordinate Judge had all the 
books before him. Their Lordships have 
not. He concluded that the appellants were 
right. Their Lordships are not prepared 
to differ from him as tothe effect of the 
books, all of which he saw and some of 
which their Lordships have seen. They 
have looked carefully to see what the Judicial 
Commissioners held on appeal as regards 
this part of the case. They express them- 
selves as “perplexed” by the entries and 
found it “impossible to arrive at any certain 
conclusion as to the system on which these 
various account books were kept up.” Their 
Lordships are not prepared to stop atthe 
point of perplexity. They think that the 
books blend Ram Narain’s professional earn- 
ings with his receipts and payments on 
account of joint properties, and thus afford 
evidence upon the question under considera- 
tion. 


A second and most 


important head of 
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evidence is found in a deposition made by 
Ram Narain on the 5th August 1493. This 


was three years after he became karia, He 
says:— 
“The money was of our family, partly 


on account of savings from my practise and 
partly from remittances from Lucknow. 
The sale-deeds are in names of Raj Narain 
and some in’ my name too. I did not send 
any money in cash to Raj Narain from 
Hardoi. He never asked me to send.” 

And in cross-examination: — 

“Money was not sent from Hardoi, as 
property was being purchased there. The 
proceeds of sale of ancestral villages and, 
other aricestral money were used in villages 
in this district and also in other work of 
the family. No profit was [ste| ever , took 
place in our family.. My father had‘ “four 
sons: viz, Raj Narain, eldest, myself, Bakht — 
Narain, and Suraj Narain. We, were all 
joint and all family property was joint. 
Partition never took place. One member 
of the family works as manager, Raj Narain 
was manager and now I am manager. I, 
Bakht Narain, and Suraj Narain are still 
joint ” 

Their Lordships cannot find that the 
Judicial Commissioners gave any effect to 
this evidence. It is plain and directly “to 
the point, and they have found no answer 
to it, 

‘This conclusion, however, does not de- 
termine the case. Some of the properties 
that are in dispute are properties that were 
purchased in the name óf the respondent, 
Ratan Lal, and it is still opento him ‘to 
show that each of those transactions re- 
presented a gift from Ram Narain to him- 
self. This question also is singularly des- 
titute of direst evidence. There is an un- 
doubted foundation from which such an 
intention could be readily assumed. Kam 
Narain was on terms of very close and 
intimate affection with his daughter. She 
was his sole child, and the formal phrase 
nurchashmi, under which he constantly re- 
ferred to her, conveyed more than a formal 
meaning. Ratan Lal, his son-in-law, also 
shared his affection, and seems to have made 
considerable sacrifices in return. He allow- 
ed his wife to stay in her father’s house, 
and in the disputes which divided the family 
he took the side of Ram Narain against 
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. bis own parents, and itis said, was, there- 
ore, disinherited. Ram Narain undoubtedly 
received from his son-in-law monies for 
profitable investment, and the suggestion 
that these monies might be regarded as 
returned by the payment of certain house- 
hold expenses is one repugnant to the best 
ideas and traditions of a Hindu family, 
and one which their Lordships wholly reject. 
16 is, therefore, easy to infer that Ram 
Narain had many motives which would 
prompt him to make abundant provision 
for his daughter and her husband, neither 
of whom would in the absence of such 
provision have any share in his estate. 

Bat even with this presumption, the mere 
fact of purchases of properties -in the name 
of Ratan Lal would not of itself be suf- 
cient to show that they were intended as a 
gift, but their Lordships think that eyi- 
dence is not wanting to make the inference 
somplete, and that evidence. is contained 
in the statement of Ram Narain himself. 
Their Lordships are in entire agreement 
with the Subordinate Judge and the learned 
Judicial Commissioners in holding that the 
statement of Ram Narain made in 1899 is 
- properly admitted in evidence. It was a 
statement which, whether the property was 
joint or whether it was his own, it was 
against his own personal interest to 
make, since in effect it declared that the 
properties there referred to were those 
of Ratan Lal; nor do their Lordships see 
any reason why it should be discredited; and 
if accepted it furnishes sufficient evidence, 
taken in connection with the circumstances, 
to support the claim of Ratan Lal. It is 
in these terms:— 


“The capital outlay required to pay the ar- 
rears of revenue was provided partly by 
me and partly by Ratan Lal. The profits 
will be enjoyed entirely by him. I manage 
this estate for him and also his other 
Zemindari in this District. I have bought 
a lot of Zemindari in his name, in order 
to make provision for him, as against my 
adopted son, who would be my heir.” 


Their Lordships do not think that this 
evidence and that given in 1893 are 
irreconcilable. The former related to a period 
different from the latter, and it does not 
follow that they cover the same transactions. 
Upon: the view which their Lordships have 
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already expressed, Kam Narain did blend 
his own monies with the-joint family monies, 
and purchased property in his own name 
and that of Raj Narain which must be 
regarded as joint estate; but this does not 
necessarily lead to the conclusion that the 
properties purchased inthe nameof Ratan 
Lal were of the same character. It is 
admitted that there were abundant monies 
coming from the private earnings of Ram 
Narain to furnish the consideration for these 
purchases, and that he wasat full liberty 
to use them for that purpose if he so 
desired. But if once the intention to buy 
them for Ratan Lal be accepted, as their 
Lordships think it must, there only remains 
the question as to whether these monies 
had been so dealt with by Ram Narain 
before his purchase asto put it ontside his 
power to gratify the intention of making 
the gift. The material before their Lordships 
does not lead them to this conclusion. 
Remembering that Ram Narain had full 
power to deal with his earnings as he 
thought fit, the fact that he blended those 
that were not otherwise used does not 
mean that every entry of a purchase in the 
book is an entry of a transaction so dealt 
with that it must be regarded as joint 
property. If, for example, having monies 
of Ratan Lals in his own hands, he either 
by using his own monies or by borrowing 
on his own account obtained the funds 
necessary for the purchase of the property 


in question, and such properties were 
bought with the intention of benefiting 
Ratan lal, the mere fact that the 
transactions were recorded in the books 


which also recorded the receipts of hisown 
and the joint monies would not prevent 
them being used for that purpose, and 
this view appears to have been taken by 
the Subordinate Judge; but if this be so, 
it appears to their Lordships to apply equal- 
ly to purchases made with Ram Narain’s 
monies alone, when once it is accepted 
that they were used with the intention of 
making a gift. The learned Judicial Com- 
missioners appear to think that even as- 
suming that they had been blended in the 
first instance, there was nothing to prevent 
Ram Narain from making this use of them 
and there would appear to be some sup- 
port for this view in the fact that similar 
joint monies were apparently used for the 
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endowment of the daughter of Ikbal 
Narain 


Their Lordships do not, however, think 
it is necessary to rely on this circumstance. 
For reasons already given, they think that 
the gift in favour of Ratan Lal may be 
regarded as established so far, but so far 
only, as the properties are concerned in the 


Hardoi district, which were bought in the - 


nameof Ratan Lal alone. 

There only remains one further point for 
consideration, and that affects certain pro- 
perties, Nos. l—-4 inclusive and No, 32 in 
List 5, which were purchased at auction 
at a sale under order cf the Court in the 
name of Ratan Lal. Their Lordships were 
satisfied that any claim to these properties 
by the appellants is defeated by section 
317 of the Civil Procedure Code. 


Their Lordships wil], therefore, humbly 
advise His Majesty (1) that these appeals 
ought tobe allowed in part; (2) that the 
decrees of the Court of the Jadicial 
Commissioner of Onudh respectively, dated 
the 30th day of October 1909, 
and the decrees of the Court of the 
Additional Judge of Hardoi respec- 
tively, dated the 27th day of August 1908, 
ag regards the following properties which 
have not been in question upon these 
appeals ought to be affirmed: List V annexed 
to plaint in Suit No. 1 of 190s, Item 23, Mauza 
Gobardhanpur, 2 beswas; List VIa annexed 
to plaint in Suit No. 1 of 1808, Item 1, houses 
and shops in Hardoi Khk-s; List VIII 
annexed to plaint in Suit No. 1 of 1905, Item 
4., decree in suit of Pandit Ratan Lal v, 
Sripal Singh, and the business carried on 
in the cloth shop at Hardoi; (3) that it 
ought to be declared that the appellants 
are also entitle? to the following pro- 
perties: List Y annexed to plaint in Suit 
No. 1 of 1908, Item 30, Kashmiri Bagh 
Sitlaji, Item 31, half share of the land 
at Pakra; List Via annexed to plaint in 
Suit No. 1 of 1908, Item 19, land at 
Suklapur, Item £0, land at Thok Khala, 
Item 21, land at Thok Uncha; List VIII, 
annexed to plaint in Suit No. 1 of 1908, 
litem 34, deerce against Pandit Ram Narain, 
Item 35, agreement for costs; (4) that the 
appellants’ claim to the remaining properties 
ought to be dismissed; (5) that in other 
yeepecte, except as to costs, the decrees of 


INDIAN OASES., 


[1917 


the Court of the Judicial Commissioner ought 
to be set aside; (6) that subject to thé 
aforesaid declarations and modifications the 
decrees of the Court of the Additional 
Judge ought to be restored; and (7) that, 
the parties ought to bear their own costs of 
these appeals, 
Appeals allowed in part. 

Solicitors for the Appellants: Messrs. 
James Gray & Son, 

Solicitors for the Respondents: Messrs. T. 
L, Wilson & Co. 





CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 134 
or 1915, 

April 20, 1917. 

Present:—~Mr. Justice Fletcher and 
Mr, Justice Newbould. 

NANDA LAL BANERJEE —PLAINTIFE—- 

APPELLANT ; 
| VETSUS 
UMES CHANDRA DAS—Derenoani— 
RESPONDENT. 

Bengal Tenancy Act (VIL B.C. of 1885), s. 167—In- 
cumbrance, annulment of —“Date of sale,” meaning of. 

The words “date of sale” in section 1¢7 of the 
Bengal Tenancy Act mean the date when the sale 
is confirmed, and not the date when the property 
is actually sold to the purchaser. This is especially 
so where the sale took place when the Civil Pro- 
cedure Code of 1882, under which the purchaser 
could acquire no interest until the gale certificate was 
issued, was in force. [p. 998, col. 1.) 

Yusuf Gazi v. Asmatullah, 15 Ind. Cas. 430; 17 O. 
W. N. 440; 16 0. L J. 131, not followed. 

Matangini Chaudhurani v, Sreenath Das, 7 0. W.N, 
552, followed. 

Appeal against the decree of the District 
Judge, 94.Perganas, dated the 12th 
September 1914, confirming that of the 
Subordinate Judge at Alipur, dated the 20th 
June 1913. 

FACTS of the case appear from the judg- 
ment. 

Babus Dwarka Nath Ohuckerbarty and 
Ramitaran Chatterjee, for the Appellant.— 


The case now set up for the defence is that’ 


the plaintiff had knowledge of the incum- 
brance, viz , the dar- putni lease but nosuch point 
was taken in the written statement, nor was 
there any issue raised on this point. So 
the defendant should not be allowed to 
raise this point not taken in the written 
statement, It is a question of fact, and the 
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defendant was bound to state it specifically 
“in the written statement. 

Then even if the plaintiff had any know- 
ledge of the incumbranco, that kuowledge.is 
pot sufficient because he had no notice of 
the incumbrance as a purchaser. A notice 
is no notice unless itis taken by a person 
interested or bound to take notice. The 


word “notice” in section 167, Bengal Tenancy ` 


Ast, contemplates notice by a purchaser as 
such.” To annul the incumbrance notice to 
the Collector under section 167 may be given 
within a year from the date of sale. “Date 
of sale” in section 167 should be taken to 
mean ‘day of confirmation of sale.” The 
notice given in this case within a year from 
the confirmation of sale was a good notice 
and was sufficient toannul the incumbrance. 
The section says that the incumbrance is 
annulled as soon as the notice is given to 
the Collestor. 


The purchaser, however, has no title to 
the property unless the sale is confirmed. 
So he cannot give any notice for the annul- 
ment of incumbrance prior to the confirma- 
tion of sale, for if would bean anomaly 
if the incumbrance can be annulled by the 
purchaser prior to the accrual of title to 
the property purchased. See Banko Behary 
Das v. Krishna Chandra Bhowmick (1). 


Babu Mohesh Ohunier Banerji, for Babu 
Jyotish Chunder Hazrah, for the Respondent.— 
The point that the purchaser had notice of 
the incumbrance at the time of sale was 
taken in the written statement, and an 
express issue was raised on this point. At 
the time of sale the plaintiff had knowledge 
of the incumbrance but still he did not give 
notice for its annulment within a year from 
the date of sale. 

As regards the question within what period 
notice for the annulment of incumbrance 
should be given, I rely on the express word- 
ing of the provisions of section 167, Bengal 
Tenancy Act. There is no ambiguity in the 
language used in the section and sec- 
tion 167, sub-saction (1), says that notice 
is to be given within a year from the 
date of sale or the date on which the 
purchaser first had notice of the incumb- 
rance. The caseof Yusuf Gazi v. Asmat- 


. (L) 9 Ind. Cas. 528; 18 O. W. N. 349, 18 OC. L.J, 
170 on L. P. A. 21 Ind. Cas. 419, 
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ullah (2) supports my contention. “Date 
of sale” cannot by any stretch of langu- 
age mean date of confirmation of sale. If 
the Legislature had in mind “date of con- 
firmation,”’ there is no reason why those 
words were not used but instead of them 
the expression “date of sale” is used. 


JUDGMENT. 


FLETCHER, J.—This is an appeal from a 
decision of the learned District Judge of the 
94-Pergannahs affirming the decision of 
the Subordinate Judge at Alipore, The 
plaintiff sued fora declaration of his right 
to a putini which he had purchased at a 
sale for arrears of rent held under the provi- 
sions of the Bengal Tenancy Act. The 
gale at which the plaintiff purchased took 
place on the 16th Decemb2r 1907, Litiga- 
tion ensued after the sale and the sale was 
not confirmed until the 5th September 1908, 
On the 22nd September 1905, the plaintiff 
took possession and the present defendant 
Oa the Sth 
March 1969, an application was made 
under section 167 of the Bəngal Tenancy 
Act to annul the defendant’s encumbrance 
and the notice was served on the 13th April 
1939. The present suit was brought on 
the 12th April 1912. The defence as raised 
by the defendant in his written statement 
was, first of all, that the plaiitiff was the 
benamidar of the défaulting tenant. That 
was found against the defendant. Sò was 
also the defence raised that no notice had 
baen served under the terms of sestion 167 
of the Bengal Tenancy Act. But the suit 
was dismissed on the ground that the plaint- 
iff had notice of the defendant’s eneumb.- 
ranta bafore he purchased the proparty 
and, therefore, he was out of time under 
the terms of section 167 in not having served 
the notica to annul the defendant’s encum- 
brance in time. Tb has been argued in this 
appeal t'at that print was not raised in 
the defence and no isane had boen settlel 
with regard to if and that the defendant 
ought not to have b2a. allowed to enter into 
that defence. There 11a good deal to say 
with regard to that. In the view that I 
take of the authorities of this Court, I fm 
unable to agree with the vi2w of the learned 


(2) 15nd, Cas, 430; WO. W. N. 449, 166.1, J, 
131. 
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Judge of the lower Appellate Court that 
the date of the sale was the 16th December 
1907, and not the date on which the sale 
was confirmed, namely, the 5th September 
1908. If the ‘date of sale’ mentioned in 
section 167 of the Bengal Tenancy Act is the 
date when the sale is confirmed, then it is 
quite cledr that the notice that was served on 
the 18th April 1909 was within one year 
from the date of the sale. The sale to the 
plaintiff was made under the provisions of 
the Code of Civil Procedure of 1882 and, 
under section 816 of that Code, the title to 
the property sold in execution vested in 
the purchaser from the date of the certifi- 
cate of sale and not before. Sesotion 65 of 
the present Code of Civil Procedure is in 
different terms. The question as to what is 
the meaning of the words “ date of sale” as 
used in the sestions of the Bengal Tenancy 
Ast has formed the subject of judicial desi- 
sion in certain cases befcre this Court. The 
first case that reference may be made to is 
the case of Matangini Chaudhurani v. Sreenath 
Das (3), where Maclean, ©. J., and Mr. 
Justice Stevens held that the words “date of 
sale” used in section 169, sub-section (1), 
clause (e), of the Bengal Tenancy Act meant 
the date of the confirmation of sale and not 
the actual date of sale. It is quite true that 
that decision was on section 169, but there 
cannot be any difference, so far as I can see, 
between the meaning of the words ‘date of 
sale’ as used in section 169 and in section 167, 
It is quite true that subsequent to that 
decision, the Legislature amended section 
169 by altering the words ‘date of sale’ 
to ‘the date of the confirmation of sale; 
but still the decisions of this Court remain un- 
affected that the words ‘date of sale’ used in 
the Act as they existed before the amend- 
ment meantthe date when the sale was son- 
firmed. There is no reason why that decision 
should not govern the words ‘date of sale’ as 
used in section 167. The next decision that 
reference may be made to is the decision in 
the case of Yusuf Gari v Asmatullah (2), 
a decision of Mr. 


Justice Sharfuddic. There the learned 
Jadges held that the words ‘date of sale’ 
in section 167 meant the date on which 


the sale of the holding or tenure had aétually 

taken place and the reason on which they 

based their judgment is this: that as section 
(3) 7 U. W. N. 652, 
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169 as amended referred to the date of the, 
confirmation of the sale, therefore, in sec- 
tion 167 where the words ‘the date of the 
confirmation of the sale’ did not appear, the 
words ‘date of sale’. must refer to a period 
other than the date of the confirmation of 
the sale. In my opinion, there is a manifest 
fallacy. Section 167 and section 169 prior 
to the amendment both used the same words, 
namely, the words “date of sale.” It was 
judicially declared in this Court that the 
words ‘date of sale’ in section 169 meant 
the date ofthe confirmation of the sale and 
the Legislature in amending section 169 
clearly did not consider the terms of ‘seastion 
167, and sestions167 remained unaffected by 
that amendment. I think that the learned 
Judges who decided the case of Yusuf Gaz 
Asmatullah (2) were not justified in dis- 
finguishing the case, or, at any rate, in 
departing from the desision in the case of 
Matangini Ohaudhurani v. Sreenath Das (3), 
on the ground that by a subsequent amend- 
ment of section 169 different words had been 
used to those that appeared in section 167, 
It may be doubted whether the same learned 
Judges in a subsequent case did not to some 
extent go back upon that decision, because in 
the case of Taibatannessa Chowdhurani v. 
Pravabatt Dasz (4) those learned Judges 


came to the conclusion that in certain 
sircumstances the words ‘date of sale’ 
as mentioned in section 167 of the 


Bengal Tenancy Act meant the date of the 
confirmation of the sale. With all due 
respect to the learned Judges, the conduct of 
a defendant cannot alter the meaning of the 
words used by the Legislature in a particular 
section of an Act. I think the learned Judges 
in the decision reported as Tatbatannessa 
Ohcewdhurant v. Pravabati Dasi (4) haveshown 
that in certain cases at any rate, the words 
‘date of sale’ as used in section 167 of the 
Bengal Tenancy Act mean the date when 
the sale is confirmed. The next decision 
that has been referred to is the decision of a 
Judge sitting singly in this Court; that is, the 
decision of Mr. Justice N. R. Chatterjea in the 
ease of Banko Behary Das vy. Krishna Ohandra 
Bhowmick (1). There the learned Judge held 
distinctly that the words ‘date of sale’ used in 
section 167 of the Bengal Tenancy Act meant 
the date when the sale was confirmed and he 


did so relying upon the decision of this Conrt 
(4) 4Ind, Cas. 750; 10 O. L. J. 640, 
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in the case of Matangini Ohaudhurani v, Sreenath 
“Das (3). It is quite true that that desision 
is not binding on us; bub the opinion of the 
learned Judge is, of course, entitled to the high- 
egt respect. In his view, the case was covered by 
the case of Matangini Chaudhuranz v. Sreenath 
Das (3), and I think he rightly held so. The 
ease of Matangini Ohaudhurani v. Sreenath Das 
(3), which is the first of these authorities is 
not distinguishable from the present case. 
It is quite true that against the decision of 
Mr, Justice N. R.Chatterjea a Letters Patent 
Appeal was preferred; but the judgment of 
the learned Judges who heard the Letters 
Patent Appeal rested on grounds other than 
that as to the meaning of the words ‘date of 
sale’ as used in sestion 167, but they cast 
no doubt upon the correctness of the decision 
of Mr, Justice N. R. Chatterjea in that 
respect. I think the words ‘date of sale’, 
especially where the sale took place under 
the Code of 182 and where the purchaser 
could acquire no interest until the sale certif- 
cate was issued, mean clearly the date of the 
confirmation of the sale. To hold otherwise 
would practically in some eases take away 
from the plaintiff the right to annul encum- 
brances at all because, as in the present 
case where the plaintiff has been found to 
have known of the encumbrance before the 
date of the actual sale and litigation ensued, 
and the sale was not confirmed for a consider» 
able time after the date of the sale, if the 
date referred to in section 167 of the Bengal 
Tenancy Act be the date of the actual 
sale, than the purchaser will have no period 
within which he can annul encumbrances 
unless he elects to annul the encumbrances 
before his title to the property has been 
finally determined. I think that the view 
that was expressed by Mr. Justice N. R. 
Chatterjea in the oasa of Banko Behary Das v. 
Krishna Chandra Bhowmick (1) is the correct 
view and that the words ‘date of sale’ referred 
to in section 167 of the Bengal Tenancy Act 
mean the date when the sale is confirmed, and 
not the date when the property is actually 
sold to the purchaser. That being so, even 
if this defence was open to the defendant in 
this case, I think it was not sufficient to bar 
the plaintifs suit. The learned Judge of 
the lower Appellate Court dismissed “the 
plaintiff’s sait on his finding that the plaintiff 
was out of time for the purpose of annulling 
the encumbrance, There were other issues 


arising on the merits and they have not been 
determined. The case must, therefore, go 
back to the lower Appellate Court to have 
the appeal re-heard with reference to the 
other issues which have not been disposed of, 
Costs will abide the result of the re-hearing 


by the lower Appellate Court. 


Newsoutp, J.—I agree. 
Case sent back, 


CALCUTTA HIGH COURT. 

IN THE MATTER OF Appzat No, 87 or 1914. 
January 9, 1917. 
Present:—-Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir Asutosh 

Mookerjee, Kt. 
Re KETOKEY CHARAN BANERJI AND 
OTHERS - DEBTORS—~PETITIONERS 
versus 


Srimatt SARAT KUMARI DEBI— 


Crepitros—Opposits Party. 

Costs awarded against nominal party put forward by 
real party, whether can be recovered from real party 
—Inherent power to award costs--Appellate Insolvency 
Jurisdiction of High Court—Civil Procedure Code (Act 
V af 1908), s. 151. 

Proceedings for the adjudication of the petitioners 
in insolvency, instituted in the Original Side of 
High Court by certain persons in the name ofa 
lady, were dismissed with costs against the lady 
by an order of the Court, aud an appeal against the 
order preferred in the name of the lady was also 
dismissed with costs by the Appellate Court: 

Held, on a substantive application of the petition- 
ers to the Appellate Court that the real people 
who put forward the lady to institute the proceed- 
ings for the adjudication in insolvency should be 
made to pay the costs of the proceedings awarded 
against the lady and taxed by the Taxing Officer, 
although those persons were not present when the 
taxation of costs took place on notice to the lady, 
and although one of them did not live or carry on 
business within the limits of the Original Side of the 
High Court. [p. 1000, col. 1; p. 1001 col. 2.] 

The High Court in its Appellate Insolvency 
Jurisdiction has ample inherent power to make an 
order in regard tothe costs of the proceedings for 
adjudication in insolvency, where it is satisfied upon 
the facts of the case that the proceedings have been 
an abuse of the process of the Court. [p. 1000, col. 2.] 


Rule granted on the application of the peti- 
tioners on the 21st December 1916, 

FACTS of the case will appear from 3 
Ind. Cas. 71. * 

Mr. N. Sarkar, for the Petitioners, 

Mr. H. D. Bose, for the Respondent, 

JUDGMENT. 
SANDERSON, Č. J.—In this case there was 
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a firm consisting of certain persons Ketokey 
Charan Banerjee, Apurna Chunder Banerjee, 
Keshini Charan Banerjee, Gyanada Churn 
Banerjee and Nagendra Nath Banerjee, who, 
as I understand, it has been found, had 
certain interest in the firm. The business 
‘ was carried on under the style of A. O. 
Chatterjee & Co, The first four of the above- 
mentioned persons were adjudicated insolvents 
upon the application of one Sarat Kumari 
Debi who is the wife of one Surendra Nath 
Banerjee, and it has been found that Surendra 
Nath Banerjee and Nagendra Nath Banerjee 
were joint in business. The basis of the appli- 
cation for the adjudication in insolvency was 
that certain shares in the business had been 
assigned to an individual whose name was 
Dinonath Mukerjee and the order of adjudi- 
cation was made upon that allegation. After 
two or three investigations, it was found that 
the assignment to Dinonath was an assign- 
ment to him as a benamdar for Nagendra 
Nath Banerjee and Surendra Nath Banerjee. 
lt has also been found by this Court that 
Sarat Kumari Debi was not a real creditor 
of the firm at all but that she was pat for- 
ward merely as a blind for Nagendra Nath 
Banerjee and Surendra Nath Banerjee, so 
that the real position was this that Nagendra 
Nath Banerjee and’ Surendra Nath Baner- 
jee were in reality presenting the petition 
for the adjudication in insolvency based upon 
an assignment which was apparently made 
to a third person but was in reality made to 
themselves, and then having got that adjudi- 
cation they were putting forward Sarat 
Kumari as a creditor whereas they were 
themselves in reality making a claim as ore- 
ditors in the adjudication. It should further 
be added that upon the application of the 
petitioners, Greaves, J., by an order dated 
4th August 1916 annulled the adjudication 
‘order. The Court of Appeal having held that 
the application of Sarat Kumari Debi was 
not the application of a bona fide creditor of 
the firm, and her claim having consequently 
been dismissed with costs, the petitioner now 
comes before the Court asking for an order 
that the real people behind Sarat Kumari 
Debi should ba madeto pay the costs of the 
froseedings connected with the claim of 
Sarat Kumari Debi asa creditor in the in- 
solvency, and this application is based upon 
the allegation that the proceedings by 

Ragendra Nath Banerjee and Surendra Nath 


* 


Banerjee in the name of Sarat Kumari 
Debi were an abuse of the process of the 
Court. 

The first point taken by the learned Coun- 
sel who showed cause against this Rule was ° 
that this Court bad no jurisdiction to make 
the order. The section of the Civil Proce- 
dure Code to which our attention was drawn 
was section 151, which provides as follows: — 
“Nothing in this Code shall be deemed to 
limit or otherwise affect the inherent power 
of the Court to make such orders as may 
be necessary for the ends of justice or to 
prevent abuse of the process of the 
Court.” 


As regards the inherent power of the 
Court to deal with an abuse of the process 
of the Coart there is authority to be found 
in the case of Jointee Chunder Sein v. 
Anundo Lall Doss (1). I need not refer to the 
facts of thatease, but it is an authority for 
saying that this Court has ample power to 
make an order with regard to the costs of the 
proceedings, where it is satisfied upon the facts 
of the case that the proceedings have been an 
abuse of the process of the Court: and in my 
judgment there is no doubt that on the 
facts of this case we have jurisdiction to 
make the order asked for if we think it 
proper so to do. 


The next point raised is that inasmuch 
as Nagendra Nath Banerjee lived outside 
the jurisdiction of the original side of this 
Court and he did not carry on business 
within the limits of the original juris- 
diction of this Court, we could not now 
make any order as against him, it being 
admitted that Surendra Nath Banerjee 
was within the jarisdiction of this Court. 
As regards Nagendra Nath Banerjee in 
my judgment the position is this: This 
Court bas held that in reality he was one 
of the two persons who came to the Court 
for the purpose of making use of the process 
of the Court, and if we come to the con- 
clusion on the facts of the case that not 
only did he make use of the process of 
the Court but also that he abused the 
process of the Court, 1 have no donbt 
that this Court has jurisdiction to make 
an’ order not only in his case but also in 
the case of Surendra Nath Banerjee. 


(1) 14 W. R. O. C. Lat p. 4, 
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The third point that was raised by the 
‘learned Counsel, Mr. Bose, was that on 
the facts of the case no order as to costs 
ought to be made. In my judgment this 
eRule should be made absolute. I think 
that I have already stated the facts suffici- 
ently to show that from the beginning to 
the end the proceedings instituted by 
Nagendra Nath Banerjee and Surendra Nath 
Banerjee were an abuse of the process of the 
Court. In the first instance, as I have already 
said, they put forward an assignment which 


- - purported to be made to a third person 


as a basis of the insolvency proceedings, 
whereas it hag been fonnd as a fact that 
the assignment was in reality made to these 
two. They then put forward the Jady 
Sarat Kumari Debi, who was the wife of 
Surendra Nath Banerjee, as a bona fide credi- 
tor, whereas it has been found as a fact 
that she was not a bona fide creditor; and 
for the purpose of my judgment and to 
make the statement of facts quite clear, 
I propose to read what was said by my 
learned brother Mr. Justice Mookerjee on 
the hearing of the appeal as follows: “The 
essence of the matter is that her . account 
opens with two sums, Rs. 2,487-8-6 
and Rs. 14,233-13-6 respectively; in res- 
pect of one of these sums, the lady was 
a benamdar of her husband, while in res» 
pect of the other, she was a benamdar of 
her brother-in-law. True it is that there 
is no evidence of the source of the subse- 
quent adyances, but in the absence of 
tangible proof, we cannot assume that 
those sums belonged rather to her 
husband than to her brother-in-law. 
There is, further, a significant admis- 
sion by Nagendra Nath Banerjee 
that he and his brother, Surendra Nath 
Banerjee, are joint, and this account may 
lend some support to a possible theory 
that both the brothers used the name of the 
respondent as their benamdar, But what- 
ever the real state of affairs may be, one 
cardinal fact is established beyond contro- 
versy, namely, that the respondent is-not 
a creditor of the insolvents. How much 
of the sum which stands in her name is 
her husband’s money and how much thereof 
is her brother in-law’s money, we do not 
know; but if she be not a creditor of the 
jnsolyents, as I hold she is not, the gon- 


“with these 


clusion is irresistible that her name must 
be removed from the category of the 
creditors of the insolvents in these proceed- 
ings’. I ought to have said that Sarat 
Kumari Debi is a purdanashin lady with, 
as I understand, no property of her own. 

Now, under those sircamstances I think 
in such proceedings as these, when they 
have failed in consequence of the decision 
of this Court, and when, if the costs are 
taxed, there are no means of getting them 
paid by Sarat Kumari Debi, she having 
no property, and when we find that the 
real people behind her were first of al] 
her husband, and secondly, her brother-in- 
law, who have used her name in connection 
proceedings, it would be most 
unjust if we were prevented from making 
& proper order as to costs. In my judg- 
ment there has been an abuse of tho 
process of the Court. Consequently the 
costs which have been taxed with respect 
to this matter, which I understand, amount 
to Rs. 1,872, should be recovered from 
Nagendra Nath Banerjee and Surendra 
Nath Banerjee. 

There is one final point taken by the 
learned Counsel, and that was that his 
client was not present when the taxation 
of the costs took place. It is, however, 
admitted that notice was given to Sarat 
Kamari Debi of the fact that the taxation 
of the costs was going to take place, and 
if either of his clients had desired {she 
being the wife of one and the sister-in. 
law of the other, and the facts must haye 
been known to them) to dispute any item 
of the taxation, they should have appeared 
through their attorney to investigate the 
costs. I do not think in this case any 
further taxation of costs ought to take 


“place. 


My learned brother Mr. Justice Mookerjee 
reminds me that there was one other point 
to which I have not referred, and that was 
this; 1& was contended by Mr. Bose that 
inasmuch as the appeal was heard by 
a Bench constituted by myself, Mr. Justice 
Woodroffe and Mr. Justice Mookerjee, this 
matter could not be disposed of by “the 
Bench constituted as at present by® my 
learned brother Mr. Justice Mookerjee and 
myself, There is nothing in that contention 
for this reason. This is not. a question of 
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review of the judgment which was passed 
by us sitting together with Mr, Justice 
Woodroffe. This is a substantive application 
made to us to-day, and in my judgment 
there cannot be any doubt that the Bench 
as at present constituted has full jurisdiction 
to deal with this matter. It would probably 
have been more convenient if the applica- 
tion could have been made to the Bench 
when Mr. Justice Woodroffe was sitting 
with us,and we could have been glad to 
have had his assistance bub I have no 
doubt that the Bench as at present con- 
stituted has full jurisdiction to deal with 
the matter. 

The Rule is made absolute with costs. 

Mooxerses, J.—~ I agree. 

Rule made absolute, 


BOMBAY HIGH COURT. 
Seconp Civic ApPPRAL No, 1128 or 1915. 
December 15, 1916. 
Present:—-Mr. Justice Batchelor and 
Mr. Justice Shah. 
PARSHOTTAM VERIBHAT AND OTHERS — 
DEFENDANTS — APPELLANTS 
VETSUS 


CHHATRASANGJI MADHAVSANGJI 


THAKOR~—~Postntire — Responpent, 

Broach and Kaira Incumbered Estates Act (XXI of 
1881), s. 28— Mortgage by talukdar, validity of—Mort.- 
gagee, right of, to recover mortgage nioney— Contract Act 
(IX of 1872), s. 65, applicability of, 

Section 65 of the Contract Act has no application 
to á case of transfer of property by way of mortgage, 
where the transfer is perfectly valid when made 
and remains valid for a certain period of time fixed 
by the law, i. e. the lifetime of the mortgagor, [p. 
1002, col. 2.] 

Therefore, where a mortgage effected by a talukdar 
becomes void under section 28 of the Broach and 
Kaira Incumbered Estates Act, 1881; after the death 
of the talukdar, the mortgagee is not entitled to 
recover back the money advanced by him on the 
mortgage. [p. 1002, col. 2.) 

Javerbhai Jorabhiat v. Gordhan Narsi, 28 Ind, Oas. 
442; 17 Bom. L. R. 259; 39 B. 358, distinguished. 


Second appeal from the decision of the 
District Judge, Ahmedabad, in Appeal 
Na. 127 of 1914, reversing the decree passed 
by*the Subordinate Judge, Umreth, in Civil 
Suit No. 29 of 1913. 

Mr. G. N. Thekor, for the Appellants. 

Mr, N. K. Mehta, for the Respondent, 


e y 


: distinguished. 


JUDGMENT. 

BATOHELOR, 
this ‘appeal arises was brought by the plain- 
tiff for a declaration that a deed of mort- 
gage made in March, 1894, by his father 
is null and void. The plaintiff also sought 
to recover possession of the property. 

The plaint stated that the plaintiff is, 
and his father was, a talukdar of Kherda, 
and the mortgage-deed was void - under 
section 28 of the Broach and Kaira Incumber- 
ed Estates Act, XX1 of 1881, after the 
death of the mortgagor, the plaintiff’s father. 
The defendants are the representatives of 
the original mortgagee. 


The lower Appellate Court has decided 
in favour of the plaintiff upon the main 
contention, and nothing has been said in 
the argument before us to lead us to doubt 
the accuracy of that conclusion. Under 
section 28 of Act XXI of 1881 it is pro- 
vided that in circumstances such as we 
have here no mortgage shall be valid as 
to any time beyond the natural life of the 
mortgagor talukdur. . 


Mr. Thakor, however, on behalf of the 
defendants, has contended that they are 
entitled to recover back the money advanced 
by them on the mortgage and that until 
this restitution is made to them, the plain- 
tiff has no right to recover possession of 
the property. The learned Pleader has relied 
in the Srst instance upon section 65 of the 
Indian Contrast Act. That section, how- 
ever, in my judgment is of no application. 
For the case before us is not a case where 
an agreement is discovered to be void or 
where a contract became void. The present 
is a case rather of a transfer of property 
by way of ‘mortgage, the transfer being 
perfectly valid when made and remaining 
valid for a certain period of time fixed by 
the law, z.¢., the lifetime of the mortgagor. 

Then the learned Pleader called in aid of 
his contention this Courts decision in 
Javerthai Jorabhai v. Gordhan Narsi (1). 
That case must, however, as I think, be 
Tt was a case under the 
Bhagdari Act, 1862, and the consideration 
for the mortgage failed ab initio. In those 
circumstances the Court held that it was 
open to the plaintiff mortgagees to recover 


(1) 28 Ind; Cas. 442: 17 Bom. L, R, 259; 39 B. 358, 
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„under the covenant, which provided that if 
there should be any hindrance or obstruction 
sonesrning the house, the defendants and 
their property, their heirs and representa. 
tives would be liable for any loss which 
the plaintiffs might suffer and for the moneys 
which the plaintiffs had advanced. In other 
words, in that case, since the mortgage was 
void from the beginning, the event con- 
templated in the covenant had in fact 
happened, and the plaintiffs were entitled to 
take advantage of that happening’ The 
covenant in the present case is in form very 
like that in Javerbhav’s case (1). It runs 
in these words: “If any manner of obstruc- 
tion or hindrance be caused or any claim 
or right be preferred as regards this land, 
I personally, my heirs and representatives 
and children are to be answerable for your 
amount in respect of the mortgage.” Baut 
it seems to me impossible to say here that 
the event contemplated in the covenant has 
in fact happened. For the defendants aetu- 
ally obtained possession of the mortgaged 
property and retained possession of it until 
the death of the mortgagor, z.e,for a total 
period of about nineteen years. 

Now the parties to this mortgage and 
this covenant must, I think, be taken to 
have contracted with reference to the 
existing law, and the covenant must be read 
as limited to the time daring which the 
mortgage remained valid under that law. 
During all that time, as I have said, there 
was no hindrance or obstruction or any other 
circumstance which could call the terms of 
the covenant into operation. It is true that 
the defendants’ term of possession has been 
shorter than it would have been if the law 
had heen otherwise.. But I cannot see how 
the defendants can lawfully complain of 
that. They must in my view be regarded 
as having taken their chance as to the length 
of their possession. As the learned District 
Judge observes: “Presumably the mortgagor 
and mortgagee knew how they stood, and 
I suppose the mortgagee took proper care 
of his interests in view of the unsatisfactory 
nature of his security.” I am of opinion, 
for these reasons, that the contract between 
the parties has effectually been carried out, 
subject to the law of the country accord- 
ing to which they must be taken to have 
sontrastel. It follows, therefore, that the 
defendants are not entitled to any money 
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compensation for handing over possession 
to the plaintiff. | 
The appeal, therefore, in my opinion, fails 
and should be dismissed with costs, 
Saay, J.-- I am of the same opinion. 
Appeal dismissed. 





PUNJAB CHIEF COURT, 
Second CIvIL Arrasar No. 2617 or 1916. 
February 19, 1917. 
Present:—Sir Donald Johnstone, Kr., 
Chief Judge. 

KAURA AND otaers—PrLatntires— 
APPELLANTS 
VETSUS 
KALU RAM AND OTHERS — Derenpants— 


RESPONDENTS. 

Appeal, second—Onus, question of—Question of law 
and fact—Punjab Courts Act (111 of 1914), s. 41. 

In a case where, inthe absence of all evidence 
on an issue, a decision is arrived at ona wrong 
laying of onus, the question of onus would be a 
question of law and a second appeal would be 
competent. [p. 1004, col 2.] 

It is otherwise, however, where the onus having 
been wrongly laid, the case is nevertheless decided 
on a oe of evidence on both sides. [p. 1004, 
col, 2, 


Second appeal from the decree of the 
District Judge, Mianwali, dated the 7th July 
reversing that of the Munsif, First 
Class, Mianwali, dated the 8th November 
1915, decreeing plaintiffs’ claim. i 

Mr. B. N. Kapur, for the Appel- 
lants. 

Mr. Nand Lal, for the Respondents. 

JUDGMENT.—The plaintiffs are Kaura, 
Sarfaraz, Allah Ditta and Khanan, 
sons of Bahadur, and the defendants the 
two sons and a son’s widow of the late 
Thakur Das. In 1878 we find, (a) 
Thakur Dass entered in Ravenue Records 
as malik-z-adna of 53 kanals in the kachhz 
(land subjsct to river action), he having 
acquired hy purchase from plaintiffs’ 
father; and (b) plaintiffs as the ala maliks 


of the same. In 1904 Kaura plaintiff 
and one Ahmadyar applied for portion 
of some 13,000 kanals known as Thul 


shamilat-i-deh, and the Revenue authorities 
found themselves face to fase with the quès- 
tion of the rival rights in this shamilat of ala 
and adna malzks, the plaintiffs and Ahamad- 
yar being among the ‘ala maliks. On 21st 
July 1904, the Revenue Assistant ruled 
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that only adna maliks were entitled to a 
share, the ala maliks’ rights being limited 
to taking 6 per cent. caloulated on the 
Government revenue. On this basis in 
1907 an area of 75 kanals 5 marlas (now 
in suit) was allotted to defendants. Plain- 
tiffs’ case is that their father Bahadur 
sold to Thakur Das only the adna rights 
in the 58 kanals and not any corresponding 
share in shamilat. 

Defendants pleaded that the sale 
included share in shamilat and that plain- 
tiffs are estopped by their own declarations 
and condact from denying this. 

The first Court laid upon defendants 
the onus of proving what the sale included 
and after a lengthy discussion found the 
point in favour of plaintiffs. It also 
considered the grounds on which estoppel 
was set up aud held that there was no 
waiver or estoppel. 

The lower Appellate Court reversed this 
decision and set aside the decree granted by 
the first Court. Its judgment is not to my 
mind very clear, but in a general vay it may 
be said that the learned District Judge on the 
authorities seems to find that there is 
much to be said for the presumption that 
the sale, though it did not mention share 
of shamilat, did include that, and that the 
conduct of Kaura and Sarfaraz, plaintiffs, 
coupled with the inaction of all the 
plaintiffs from 1904 (when the Revenue 
Assistant found in principleagainst them), 
tells heavily against them. 

When this second appeal by the 
plaintiffs was laid before Mr. Justice 
Leslie Jones in Chambers, he admitted it 
with the remark: “Js the onus rightly 
placed?” This has led to a preliminary 
objection that the question of impcsition 
-of onus proband: not being a question of 
law, no second appeal lies, and in support 
certain rulings have been quoted——Sadhu Ram 
y. Muszmmat Baini Bai (1), Nur Ilahi v. 
Municipal Committee, Delhi (2) Conly indirectly 
in point); but in my opinion the problem 
cannot be put in this naked form: much 
depends upon the nature of the case and 
the way in which the oase has been 
handled in the lower Appellate Court. I 
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distinguish, for instance, between a oase 
in which, in the absence of all evidente’ 
on an iésae, a decision is arrived at ona 
wrong laying of onus, and a case in 
which, onus having been wrongly laid, the 
case is never heless desided on a weighing 


of evidence for and against. In the 
present case the lower Appellate Court 
haa noticed all the substantial matters 
favourable to each party and has come 


to a conalusion. Tt first points out that 
there. was no deed of sale to Thakur 
Das but merely an entry in the 1878 
Settlement Record that he had bought 
the land from Bahadur for Rs.210 and was 
in possession and was adna malik. Thken 
it discusses sash rulings as Ram Das v. 
Amir Shak (8) and Mr. Thorburn's Settle- 


ment Report explaining the creation of 
adna milkiyat; quotes with approval the 
Settlement Commissioner’s judgment of 


December znd, 1904, which insists upon a 
presumption in favour of Thakur Das; adverts 
to Sarfaraz’s statement of 29th June 1904, in 
which he seems to give a sor: of half-hearted 
assent to defendant’s claim; refers to the 
statement of Kanra plaintifand 1! othe s 
made on 13th September 1907, to the effect 
that they had seen the spot and were satisfied 
with the partition, Finally, after discussing 
and distinguishing farther judgmerts as to the 
right presumption in such cases, it adverts to 
the plaintiffs’ long silence and their ocnduct. 
Now, though in my opinion the initial onus 
was on defendants, yet the facts and 
cons‘derations set forth by the lower 
Appellate Court lead fairly to the conclusion 
that the onus was shifted to plaintiffs by 
reason of them; and after all, the lower 
Appellate Court never says the initial onus 
was on plaintiffs it is only after disausaing a 
gond many features of the case that it says, as 
it were, In these circumstances the onus i3 on 
plaintiffs. 


I have thus disposed of grounds | and 
2 of appeal. Ground 3 raises no question of 
Ground 4 is merely a defence against 
possible attack. Ground 5 is now  uaeless, 
as the lower Appellate Court’s decision 
az to what was sold must stand. Ground 
7 has not been argued. 

Appeal dismissed with costs. ¢ 


Appeal dismissed, 
(3) 118 P. R. 1901; 84 P. ly. R. 1902. 
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CALCUTTA HIGH COURT. 
” APPEAL FROM APPELLATE ORDER No, 507 
or 1914. 
May 11, 1917. 
Fresent:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
KEDAR NATH DEY ROY — DEFENDAN —- 
- APPELLANT 
VETSUS 
LAKHI KANTA DEY—PLamntirr— 


REIPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182, cl. (5)—~ 
Step-in-aid of execution—-Application for summoning 
witnesses as to standard of measurement. 

During the pendency of a substantial application 
for execution of a decree for possession of certain 
property, an application made by the decree-holder 
for summoning witnesses for the purpose of deter- 
mining the standard of measurement without which 
he could not, in the opinion of the Court, obtain 
execution of the decree by delivery of possession, is 
a- step-in-aid of execution within the meaning of 
a 182, clause (5), of the Limitation Act. fp. 1006, 
col, 2, 


Appeal against an order of the District 
' Judge, Mymensingh, dated the lst August 
1914, affirming an order of the Munsif, 
Mymensingh, dated the 23rd May 1914. 


FACTS of the case appear from the judg- 
ment. 


Babu Heramba Charan Guha, for the Appel- 
lant.—-The question for determination in this 
appeal is whether the application for exeou- 
_ tion of the decree ig barred by limitation. 
The decree-holder applied for delivery of 
possession of certain properties and in that 
proceeding the judgment-debtor raised an 
objection to the standard of measurement. 
The Court found it necessary to take evidence 
in the matter, and thereupon the decree-holder 


applied for summons upon his witnesses on 


llth February 1911. The question is whe- 
ther the application for summoning witnesses 
may be treated asa step-in-aid of execution 
within the meaning of Article 182, clause (5), 
of the Limitation Act, and whether the 
period of limitation is to run from that date. 
As that application was not a positive act done 


by the decree-holder in furtherance of his ap- 


plication for execution, if was nota step-in- 


aid of execution, and the present application 


made within three years from that date is 
time-barred. The period of limitation can- 
not be taken to run from the date of applying 
for summoning witnesses with a view to 
meet the objection of the judgment. debtor, 
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Opposing any objection of the judgment" 
debtor is not a step-in-aid of execution. See 
Troylokya Nath Bose vw. Jyoti Prokash Nandi 
(1), Umesh Chunder Dutta v. Soonder Narain 
Deo (2), Shib Lal v. Radha Kishen (3). 


Babu Birendra Kumar De, for the Respond- 
ent.—-The cases referred to in support of 
the appellant’s case are distinguishable and 
do not apply to the facts of the present case, 
In none of these cases was the decree-holder 
doing any act in furtherance of his applica- 
tion for execution, as has been done in the 
present case. In this case, the decree-holder 
applied for summoning witnesses to prove 
the standard of measurement which was a 
necessary step for obtaining delivery of pos- 
session in execution of the decree? This 
application, therefore, wasa step taken by him 
for the execution of his decree. Of course, 
merely opposing an objection may not give 
a fresh start of limitation, but where any 
positive act is done in furtherance of the 
application for execution, a fresh period of 
limitation runs from the date of that Act; and 
as in the present case, the decree-holder 
applied for sammons for the purpose of get- 
ting the relief prayed for by his application in 
the execution case, this application ought to 
be taken as a step-in aid of execution of hig 
decree, 


-JUDGMENT.—The question involved in 
this appeal is whether the application for 
execution of the deoree, out of which this 
appeal arises, is barred by limitation. 

It appears that the appellant obtained a 
decree for possession of certain ‘property and 
possession was delivered to him on the 28th 
January 1911. The judgment-debtor raised 
objections to the delivery of possession by the 
Commissioner, and the Court found it neces- 
sary to determine the standard of measure- 
ment and, for that purpose, to take evidence 
in the matter. The decree-holder applied 
for summons upon his witnesses who were 
examined. The Court, aftertaking evidence 
on both sides, directed fresh delivery of pos- 
session by another Commissioner and ordered 
the decree-holder to deposit costs, which not 
having been paid, the execution case wag 


(1) 30 C. 761, 8 C. W. N. 251. 
(2) 16 C. 747; 8 Ind. Dec, (N. s.) 495. 
(3) 7 A. 898; A. W. N. (1885) 287; 4 Ind. Dec, 


(N. 8.) 989. ý 
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dismissed on the 80th January 1914 for 
default. 

The question is whether the application 
made by the decree-holder on the llth Feb- 
ruary 1911 for summoning witnesses was 8 
step-in-aid of execution under-Article 182, 
clause 5, of the Limitation Act. 


It is true, as contended by the appellants 
that a step-in-aid of execution must be a 
positive step taken by the decree-holder on 
his own account in furtherance of his own 
application, and not merely in opposition to 
any objection taken by the judgment-debtor. 
But, in the present case, although possession 
had been delivered to the decree-holder, the 
judgment-debtor filed a petition of objection 
to the delivery of possession; and the appli- 
gation for execution was pending and had 
not been disposed of. 

Upon the objection of the judgment-debtor, 
the Court found it necessary to ascertain the 
standard of measurement, without the deter- 
mination of which possession could not be 
delivered. Under these circumstances, it 
became necessary to adduce evidence on the 
point. 

The application to the Court for summon- 
ing witnesses, therefore, was an act in fur- 
therance. of. the application for execution 
which was still pending and was, therefore, a 
step-in-aid of execution. 

The cases relied upon on behalf of the 
respondent were of a different nature. In the 
ease of Trolokya Nuth Bose v. Jyoti Prokash 
Nandi (1) it was held that the deeree- 
holders’ opposition to an application of the 
judgment-debtor to sell his properties in an 
order different from that in which they had 
already been directed to be sold, was not an 
application to take some step-in-aid of exe- 
cution. It was only asking the Court to re- 
frain from taking the coarse which had 
already been taken and not asking the Court 
to tale some positive step. In Umesh Chun- 
der Dutta vy. Soonder Narain Deo (2) the ap- 
pearance of the decree-holder by his Pleader 
to oppose an application made by the judg- 
ment-debtor to set aside a sale in execution 
ef a decree was held not to be an application 
i@ take a step-in-aid of execution. In Shib 
Lal v. Radha Kishen (3) the Court held that 
resisting or offering objections to an attempt 
on the part of the judgment-debtor to set off 
the amount of the decree against the amount 
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due to himself is not taking some step-in-aid 
of execution. On the other hand, in fhe 
unreported case (Miscellaneous Appeal No. 373 
of 1894, desided on the 7th August 1895) it 
was held that where a decree-holder opposipg 
an application to set aside a sale held at his 
instance puts in a list of witnesses and asks 
the Court to summon and examine the wit- 
nesses, he takes a step-in-aid of execution 
and is entitled to have a fresh period of three 
years for another application for the execu- 
tion of his decree. l 
In the present case, as already stated, there 
was a substantive application by the deoree- 
holder which was pending and his application 
for summoning witnesses was in furtherance 
of the execution of the decree, namely, for 
determining the standard of measurement 
without which he could not, in the opinion of 


the Court, obtain exesution of the decree by’ 


delivery of possession. 

We think, therefore, that the application 
was a step-in-aid of execution and the present 
application for execution, having been made 
within three years of the date on which such 
a step was taken, is not barred. 

The appeal fails and is dismissed with 
costs, one gold mohur. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
O1vit Reviston No. 201 or 1916. 
May 28, 1917, 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 

MOTI LAL—Puainrirr—AppLicant 

VETSUS l 
RAM NARAIN—-DEFENDANT 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXII, r. 4 
~Preliminary decree—Death of defendant before 
final decree — Application for substitution-—Limitation 
Act (IX of 1908), Sch. I, Art. 177. 

A preliminary decree does not put an end toa 
suit; it must be continued up to the stage of the 
final decree, [p. 1007, col 1.] 

Where after the passing of a preliminary decree 
in a suit the defendant died, and an application to 
bring his representatives on the record was made 
more than six months after his death: 

Heid, that the application was barred by time. [p. 
1007, col. 1.] 

Jamnadas Chhabildas v. Sorabji Kharsedji, 16 B. 
27; 8 Ind. Deo, (x. s.) 495, relied upon. 

Civil revision froman order of the District 


Judge, Agra. 
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Mr, Narain Prasad Asthana, for the Appli- 
gnt. 
_ Mr. Ninal Ohand, for the Respondent. 
JUDGMENT.—Tho facts of the case, so 
far asthey are necessary for the purposes 
of this application, may be reduced to this. 
The present applicant obtained a pre- 
liminary decree in a partnership case against 
one Pirbhu Dayal and others. Pirbhu 
Dyal died after the preliminary decree 
had been passed. Some two years after 
his death, the plaintiff applied to have the 
name of his heir brought upon the record and 
asked the Court to proceed with the suit. 
The heir objected on the ground that the 
application was barred by limitation as it 
ought to have been made within the 
period of six months from .the date of the 
death. The Court of first instance held 
that it was a case to which Order XXII, 
rule 10, applied and granted the application 
as having been made within three years of 
his death. The defendants appealed. The 
Court below has held that Order XXII, 


rule 4, applied and that the application is - 


barred by time. The plaintiff comes here in 
revision. The first plea taken before us is that 
if Order XXI, rule 4, applied an appeal lay 
to the Coart below. As a matter of fact 
the applicant went into Court urging that 
Order XXII, rule 10, applied and the 
Court of first instance agreed with him 
and passed an order under that rule, and 
an appeal did lie from such an order. 
It is again argued before us as a second 
point that Order XXII, rule 10, applies 
to suits like the present and not 
XXII, rule 4. It is quite clear that rule 
10 applies to all other cases which are 
not dealt with or covered by rules 1 to 9 
in Order XXII. It is urged that a pre- 
liminary decree has been passed in this 
case and, therefore, rule 4 cannot apply. 
With this we cannot agree, In our opinion 
the suit was still pending. A preliminary 
decree does not put an end to the suit. 
It must. be continued up to the stage of 
the final decree. That being so, it is 
clear that rule 4 covers the present case. 
If authority be deemed necessary for our 
decision we would point to the case of 
Jamnadas Ohhabildas v. Sorabjt Kharsedjz 


(1), which is a clear authority in point. 
(1) 16 B. 27;8 Ind, Dec. (N. 8.) 495. 
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Our attention was called to the case of 
Ohunnit Lal v. Abdul Ali Khan (2). This, 
however, is by np means in favour of the 
present applicant. That was a mortgage 
suit to which sections 88 and 59 of the 
Transfer of Property Act of 1852 applied. 
There it was held that a decree under section 
88 of the Transfer of Property Act, 1282, 
was only a decree nist and not a final 
decree, and that the suit in which such 
a decree is passed does not terminate until 
an order absolute is made under section 89, 
Whether the law laid down there was 
correct or incorrect, if is clear that the 
law as it now stands, since the present Code 
of Civil Procedure came into force, is in ac- 
cordance with that decision, The sait is 
clearly still pending. Rule 4 of Order 
XXIL clearly does apply. The Court of 
“first Instance was wrong in applying rule 
10, and we, therefore, disallow the present 
application with costs. 


< Application dismissed, 
(2) 23 A. 981. 


COURT OF THE BOARD OF 
REVENUE, MADRAS. 
Revenue Revision PETITION No. 4 
July 12, 1917. 
Present:—Mr. Aziz-ud-Din, Ag. 4th Member. 
SATAGOPA BHATTAR, son or 
VENKATA KRISHNA NAMBIAL of 
THIRUNIUGU R—Petitioner 
VET8SUS 
VENKU NAYUDU, Honorary MANAGER, 
THIRUMUGUR DEVASTANAM, AND 
ANOTHER——-COUNTER-PETITIONER, 

Madras Estates Land Act (I of 1908), ss. 3 (5), 205 
—Board of Revenue, revisional powers of, extent of— 
Order refusing to recognise petitioner as landholder 
—~Revision, whether lies. 

The revisional powers vested in the Board of 
Revenue by section 205 of the Madras Estates Land 
Act ii subject to considerable limitations. [p. 1008, 
col. 1. 

No revision lies to the Board of Revenue under 
section 205 of the Madras Estates Land Act against 
an order refusing to recognise tho petitioner as a 
ak under section 3 (5) of the Act. [p. NES 
col, I 

Revision against the order of the Revenue 
Divisional Officer, Melur, D. Dis. No, 407 
Rev., dated 4th February 1917, 


or 1917. 
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RAMA NAND Y. EMPEROR. 


Mr. K. S. dayarama Ayyar Avargal, for 
the Petitioner. 

Mr. P. Chenchayya, for the Ist Counter- 
Petitioner. 

ORDER.—This is a revision petition 
against the order of the Deputy Collector 
of Melur, refusing to recognise the petitioner, 
Sadagopa Bhattar, asa landholder under ses- 
tion 3 (5) of Act I of 190. 

The point requiring adjudication at 
ihe outset is, whether a revision petition 
lies to the Board of Revenue against the 
order. Section 8 (5) lays down that 
“where there is a dispute between two or 
more persons as to which of them is the 
landbolder forall or any of the purposes 
of this Ast (1 of 1908) or between two 
or more joint landholders, as to which of them 
is entitled to proceed and be dealt with 
as such landholder, the person who shall- 
be deemed to be the landholder for such 
purposes shall be the person whom the 
Collector, subject to any decree or order 
of a competent Civil Court, may recognize or 
nominate as such landholder in accordance 
with the rules to be framed by the Local 
Government on this behalf.” Thus, it is 
clear that the Deputy Collector’s order 
can only be revised by a competent 
Civil Court and by no other authority. 

The revisional powers vested in the Board 
of Revenue by section 205 of the Act 
are subject to considerable limitations aud 
do not obviously govern cases of the kind 
under consideration. The revision petition 
is dismissed. 

Petitioner should bear his own and the 
sounter-petitioner’s costs. 


Petition dismissed. 
Vv. R P. 





PUNJAB CHIEF COURT. 
CRIMINAL Petition No. 111 or 1916. 
January 12, 1917. 
Present:— Mr. Justice Broadway. 
RAMA NAND AND OTHERS—PETITIONERS 


. VETSUS 
e EMPEROR, raroven TEJA SINGH— 
CompLalINnanT——RESPONDENT, 
Actio personalis moritur cum persona—Pena! 
Code (Act XLF of 1860), s. 823—Death of com- 
plainant—Right of prosecution, survival of, 


INDIAN CASES, 
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A prosecution under section 823 of the Indian 
Penal Code is a persona) action and the right to carry 
on a prosecution under that section does not survite*® 
to the legal representatives of a deceased com- 
plainant. 

Ishar Das v. Emperor, 10 P. R. 1908 Cr; 8 P.W. R. 
1908 Cr. 7 Or, L. J. 290; 112 P. L. R. 1998, Krishna 
Behari Sen v. Corporation of Calcutta, 310. 998; 8 O. 
W. N. 745, relied upon. 


Petition, under section 528 of the Code 
of Criminal Procedure, for transfer of the 
case pending in the Court of the Honorary 
Magistrate, 3rd Class, Bhiwani, District 
Hiasar, to some other competent Court. 

Mr. Kirkpatrick, for the Petitioners. 

ORDER.—This is an application for trans- 
fer of the case from the Court of Sardar 
Bihadar Captain Umda Singh, Honorary 
Magistrate, Bhiwani. It is not necessary 
for me, however, to go into the varions 
grounds set forth in the application, which 
Mr. Kirkpatrick contended were amply 
sufficient for the grant of this application, 
as if appears that the complainant in the 
ease is dead. The case was one under 
section $828, Indian Penal Code, which is 
a compoundable offence. It was urged 
before me that on the death of the com- 
plainant the case came to an end, and as 
authority for this proposition I have been 
referred to Iskar Das v. Empsror (1) and 
Krishna Behari Sen v. Oorporation of 
Calcutta (2). These two desisions- refer to 
cases of defamation, buf, in my opinion, 
the principle therein enunciated applies 
equally to an offence under section 323, 
Indian Penal Code. Just as a prosecution 
for defamation is essentially a personal 
action, so, in my opinion, is a prosecution 
under section 323, Indian Penal Code. This 
being the case, it follows that the right 
to carry on a prosecution under this section 
does not survive to the legal representatives 
of the deceased, see section 89 of Probate and 
Administration Act (V of 1831). In my 
opinion, therefore, the Magistrate ought to 
have dismissed the case on the death of 
the complainant, and I accordingly treat 
this application as a revision and direct 
the dismissal of the case. 

Petition accepted. 

(1) 10 P. R. 1908 Cr; 8 P. W.R, 19030r, 7 Cr. L, 


J. 290; 112 P. L. R. 1908. 
(2) 31 0. 993; 8 O.-W. N. 745. 
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ACCOUNTS, suit for—Acknowledgment, suit on basis 
of, whether maintainable. 

A suit for a sum of money due upon accounts, 
stated between the parties and for money lent, can lie 
on the basis of a mere acknowledgment. A KALLU 
v BHAGIRATA Lan” * l . 58 
—: =~, sutt for, aguinst administrator — imitation. 

The limitation for a suit for accoùnts against the 
administrator of an estate rans from the date when 
the plaintiff is entitled to put an end to his administra- 
tion, i.e. on attaining majority and not from the date on 
which he does in fact putan end to it. PAT JANAR- 
DHAN PROSAU V. JANKIBATI T'HAKURAIN . 860 


ACORETION, principle of, relatiag to Indian rivers— 
Lankas, formation of —Title—Derelict and alluvial 
Jjands—Bengal Regulation [I of 1825 8°6 

ACQUITTAL, petition »gainst—Revision—High 
Court, power of interference of—Jurisdiction 316 


ACTS—GENERAL. * - 


y» 
lar) 


CT 1856~XV. See Hinnov Wipows’ RE-MARRIAGE 


Act, 

1860—-XLV. See Penan Cope. |, 
1863 — AK. See RELIGIOUS ENDOWMENTS Act. 
1870-—-VII. See Court FBES Act. 
187 1— VII. See REGISTRATION Act, 
-1872--I. Seé Evipexce Act. 
1872—-IX. See Contract Act. 
Ik74-——-X{[V. See SCHEDULED Disrricts Act. 
1875—IX. See MAJORITY Act. 
1877—~I. See Specivic RELIEF Act, 
1877——XV. See LIMITATION Act. 
1881—V, See Prosats AND ADMINISTRATION 

` ACT. 
1882—-I]. See Trusts Act. i 
1882-—IV. See TRANSFER OF PROPERTY ACT. 
1882- XIV, See.Ciyin PROCEDURE CODE. 
1862—XV. See Presipency SMALL CAUSE 

COURTS ACT. 
1887-—IX. See PROVINCIAL SMALL CAUSE COURTS 
ACT.. 

1889-——ViI. See SUCCESSION CERTIFICATE ACT. 
1890—VIII. See GUARDIANS AND WARDS ACT. 
1890 IX. See Raruways Act. 
1898--I1V¥. See PARTITION Act. 
1894-—I, See LAND ACQUISITION Act. 
1n95-—XV. See Crows Grants Act. 
1898 ~ V, -See CRIMINAL PROCEDURE Cope. | 


HP PU NIH 


| 


1881-——X XVI. See NEGOTIABLE INSTRUMENTS ACT. - 


y- 


ACT3—GENERAG—concld. 


1899—IT. See Sramp-Act. 

I899—~IX, See ARBITRATION ACT, 

1907—III. See PROVINCIAL INSOLVENCY Act. 

1908—V. See CIVIL PROCSDURE CODE, 

1908—IX. See LIMITATION Act. 

1908— AVI, See REGISTRATION ACT. | 

1909— 111, See Paesipency Towns Insouvency 
: Act. 

1918—-VII. See Companies Act. 


ACTS ~ (LOCAL) —-BENGAL. 


1859 -XI. See Bexear Lanp REVENUE SALES 
ACT. 
I8S70—VI. See BENGAL VILLAGE CUAUKIDARI 
Act. 
1875-V, See BENGAL Survey Act. 


- 1894—ITT, See BENGAL MUNICIPAL ACT. 


1885 -VIIUI. See BENGAL Tenancy Act. 
1899—ITI. See CALCUTTA MUNICIPAL Aci. 
1957—IL. See Eastfan BENGAL AND Assam Dis. 
ORDERLY HOUSES Act. 

1908—VI. See Cuota NAGPUR Tenancy Act, i| 


1909—V, See BENGAL Excise Act. 


AOTS—(LOCAL)—BOMBAY. 


‘1881—-X XI. “See Broacu AND KAIRA INGUMBER- 


ED Estates AT. 
1887—IV. See BoMBAY PREVENTION oF GAMBL- 
ING ACT. : 
1888 -LII, See BomBay Orry MUNICIPAL Act. 
1899—II. See BOMBAY SALT Act. i : 
1890 -IV. See Bossay Distercr POLICE Act. 


ACTS—~(LOCAL)—MADRAS. ` 
1865—VII[, See Mapras Rent Recovery Act. 
1889—III See MADRAS Town NUISANCES Act, 
1900 —I, See MALABAR COMPENSATION FOR TEN- 

ANTS’ IMPROVEMENTS ACT. 
1992—I. See Mapras Court or WARDS Act. 
1908—I. See MADRAS Estates LAND Act. 


_ ACTS—(LOCAL)—PUNJAB. 


1887—XVI. See PUNJAB Tenancy Act, 

1900—I. See PUNJAB LIMITATION (ANCESTRAL 
LAND Avrenation) Act. 

1905 -IIl. See PUNJAB PRE-EMPTION Acr. 

1914 —111. See PUNJAB Counts Act. ¢ 
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ACTS—(LOCAL)—U. P. 


ACT 1869—-I. See OUDH ESTATES Act. 

1886— XXII. See OUDE Rent ACT, 

wm 1990-7, See U. P. MUNICIPALITIES Act, 
owen JOOL-—-IIT, See U. P, LAND Revenver Act, 
ween 1916—JI, See U. P. MUNICIPALITIES Act. 


katan nana ahan 


ORDINANOKS. 


t 


-ORD. 1914-——VI. See COMMERCIAL INTERCOURSE WITH 
ENEMIES ORDINANCE. “ 


REGULATIONS. 


REG. 1793—VIII, See BENGAL DECEYNIAL SETTLE- 
MENT REGULATION. 
1819--VIIT. See PUTNI REGULATION. 
J8lA VIII, See REGULATION. 
1872—-III. See SOsNTHAL PERGANNAS REGULA- 
TION. 


STATUTES. 


1915—5 & 6 Geo, V, C. 61. See GOVERNMENT OF 
INDIA ACT. 


ACT 


ADVERSE POSSESSTON against lessee, when adverse 
against lessor, 

The possession of a aaia of land let outon 
lease does not become adverse as against the lessor 
until the termination of the lease. C HAJRA SARDARA 
v, Konsa Benar! Nac, 25 0. L. J. 635; 21 0. W. N. 
1001 271 
, whether question of law— Burden of proof. 

A question of adverse possession may be a question 
of law where the facts are fiot in dispute and where 
the conclusion depends upon inferences to be drawn 
from admitted facts. A CRAMPA LAL v. MANGAN, 
CHAND i 420 


—Trespassers in succession— Title to properties, 
by whom acquired. 

Where there are successive independent tres- 
passers who have been continuously in possession 
for the statutory period, the tirst trespasser gets the 
title and not the last who is in possession at the 
time when the title of the real owner is extin- 
guished. ME SUBBAIYA PANDARAM V, ManAaMaD MUS- 
TAPHA MARACAYAR, 2L M., L. T. 62; 6 L. W. 690; 32 
M. L. J. 85 50 


ALIENATION —-Gift—Suit for declaration of in- 
validity of gift Non-ancestral property 237 
ALLU V.ON—Ae cretion, principle of, relating to Indian 
rivers—Lankas, formation of—Title—-Derelict and 

alluvial lands Bengal Regulation LI of 1825, 

Land, to be an accretion, must, according to the 
Common Law, be formed by gradual, slow and im- 
perceptible degrees. By ‘imperceptible’ is meant 
imperceptible in its progress, ie, step by step as the 
accretion is being formed and not imperceptible in 
the result, i.e. after a long lapse of time. [It is the 
manner of tho formation, not the result, which 
decides whether the addition is an accretion or not. 
4 the addition was by gradual and insensible 
degrees, it ig an aceretion, “while if a considerable 
increase takos place at one time, it is nob an 
accretion, The incroaso must be imperceptible to an 
ordinary person as the addition is being formed. 


6 








INDIAN CASES, 
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ALLUVIO aeons 


Nataral silting up, if gradual and imper- 
ceptible, will give the land to the adjoining owner, 

A perceptible addition made in the course of a 
single year during the annual rise of a river is a 
sudden incredse and is not an accretion to the 
adjoining riparian land. 

There is no reason for giving the mud and sand 
deposited in large quantities in the bed of a river, 
which belongs to the Crowh in trast for the public, 
to the adjoining Owner simply because the deposit is 
also adherent to the adjoining land, so long as such 
deposits are distinguishable from the adjoining land. 
The principle of identity is applicable only to 
derelict lands exposed by the sudden recession of the 
sea or change of a river’s course. 

In adopting the law as to alluvion in India the 
Courts should be guided by lucal physical conditions, 
The principle laid down in Bengal Regulation II of 
1825 affords the best practical guide in applying the 
law of accretion to the case of large Indian rivers. 
Under that Regulation, all that is necessary is that 
the acerction should be by gradual alluvial process; 
it need not be inrperceptible, and it need not be 
slow. 

The fact’ that original boundary is known or 
ascertainable does.not render the law of accretion 
inapplicable. M Secretary oy STATE v, RAJAH or 
VIZAYANAGARAM, 22 M. L.T 57 


ALLUVION AND DI LUVION—Re-for mation in situ-~ 

Limitation—Bur den of proof, : 

A chur, which was found to be a re- formation in 
situ of plaintiff? s ldnd, was occupied for some years 
by Government. It was then claimed by defendants 
as their property, and Government made over pos- 
session tothem. On plaintiff’s suing to recover pos- 
session, defendants. pleaded -limitation and to make 
out their plea dlainfed to tack on to their own occu- 
pation the per iod of Government's possession: 

Held, that the defendants did not derive their 
liability to be syed “from or through” the Revenue 
Authorities within the meaning of section 2 (4) of 
the Indian Limitation Act and that, therefore, their 
plea must fail. PC Basaxnta Kumar Roy v. SEC- 
RETARY OF STATE, | P. L. W. bun; 32 M. L. J. 505; 21 
O. W. N. 642; 15 A. L. J. 398; 25 C. L. J. 487; 19 Box. 
L. R. 480; (1917) M. W. N, 482; 6 L. W. 117; 22 M. L, 
T.3 0 337 


APPEAL ‘CIVIL)-—Admissibility of document admitted 
objection, whether can be questioned—Pleadings. 
Documentary evidence which is not altogether 

irrelevant and which has been admitted withont 

objection, caunot be objected to in appeal on the 
ground that it isnot admissible for the purposes for 
which it has been used. © Prasanna Des Rarxat 

» MoHANANDA Das 553 


Court-feea on memorandum of appeal—Objec- 
fton, 

Where onan objection being taken gsto the insuffi- 
ciency of Court fec on a memorandum of appeal it 
appeared that the Court-fee was exactly the same 
as that onthe plaint und that the Trial Judge had on 
an objection by the defendant framed an issue on 
the point and decided it in favour of the plaintiff 
aud the defendant had accepted the decision and 


stamped his own appeal in the jower Appellate Court 
accordingly: 


Vol, XL] 
APPBAL (CIVlL)—toncld. 


Held, that under the circumstances the objection 


“cduld not be entertained. P Cracynu Lat v. Bank. 


or UPPER INDIA, LTD, Dewi, 104 P W R. 197 004 
amim decided on.new case not made out in pleadings, 
e-haaring of ~R-emand. A — 
° Where an Appellate Court dismissed the plaintiff's 
suit affirming the decision of the primary Court 
on a casé which was neither set up by the plaintiff nor 





by the defendant and was absolutely inconsistent | 


i defendant’s case: 

Ta that the.judgment ofthe Appellate Court 
could not stahd and that the case should be remand. 
ed to the Appellate Conrt for a re-hearing of the 
appeal. © JNANENDRA Monan Sen v. HARI Ram 
RABHA Wr 467 
~ -Execution—Decision on preliminary P 
Finding on particular point against party in 

whose favour decree is made—Reg judicata. 

Where it is necessary to decide a particular point 
between the parties to the suit and the Court comes 
to a finding upon that point, the finding Operates as 
res judicata between them and the aggrieved party 
can prefer an appeal against that finding, although 
the decree is in his favour, PAT RAGHUNATH 
Kurmi v. Deo NARAIN Bat 771 

ames Pleadings, amendment of, in appeal, 

When a plaintiff desires to amend his plaint so as 
to convert his declaratory suit into a suit for recovery 
of possession and for an injunction at a time when 
the case is being decided on appeal, he ought not to 
be permitted to do so if substantial injustice will not 
be done by directing him to bring a fresh suit, or if 
the change sought to be made inthe plqintis of an 
unprecedented description. PAT Satya NARAYAN 
CHAKRAVARTY © DWARKA NATH SADHU, 2 P. L. J. 879: 
1 P. L. W 738 174 
Point going to voat of suit not argued, effect of, 

Where in an appeal which comes before an Appel. 
late Court and is heard upon the merits a point: 
which goes to the root of the snit is not argued it 
must be taken to be abandoned. A HANSRAJ 4, 
Bisat BAM SINGH 7 621 

— , when can be treated as revision — Technical 
objections. rae 

The High-Conrt can, to meet substantial justice, 
treat an appeal presented to it as p revision petition 
where technical objections as to adequacy of Court. 
fees, etc., prevent its entertaining the appeal. M 
SUBBA PILLAI v. RANGASAML, (19:7) M W N, ia 

= Withdrawal of suit—Res judicata 853 
~ -namn (CO RIMINAL}-—Judgment, contents of —Pos. 

session, determination of factum of—Court, oo 

„oË A 
— — (SHECOND)—Evitence of usage, decision on—~ 

High Court, duty of. 

Where the jadgment of a Court of Appeal ona 
gnestion of custom or usage is reversed by the High 
Court in second appeal on a prelitainary point, it 
shonld not take on itself to examine the evidenc» as 
to usage as if if were hearing a first appeal, but 
should remand the case for disposal by the lower 
Appellate Court. NI PANKaAYAM¥aL V SECRETARY 
ov stats, 5 L, W, 345, 32 M. L. J. 287; Zi M. L'E, 
4'l i 516 
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e A 
- -Finding ef fact —Bunrden gr: proof, wrong vreu 
- of allocation of. KEN, Niemeyer aT 

A wrong view of the allocation of the burden of 
proof isa good-groutid for setting aside a finding of 
fact in second appeal. P ‘Niaz ALI KHAN u, SHER, 
87 P. W. R. 19:7 . n~- 176 
Finding of fact; :erroneous—Hich Court, 
power of interference of 772 


Bindings on issues referred to lower Appellate 

Court — High CoM, intirjerence by 

Findings on issues referred to’ a lower Appellate 
Court in second appeal are Just as much findings of 
fact as the findings in the original’snit and‘cannot be 
disturbed by the High ‘Céurt in second ‘appeal, A 
Newar SINGH v. Sewa RAM 128 
=— — Person joined in appeal without c neent-— 

Issue, abjection to, whether can be taken, 

A person who is joined’ in an--appeal without his 
authority cannot be regarded as an appellant, 

No objection’ to the frame’ of an issue can be enter- 
tained for the first time in second appeal, where the 
issue is wide enough to cover all the grounds of 
attack and defence and all flie available evidence haa 
been produced before the “Court, 'P NANDA v. JAI 
CaAxp, 35 P. W. R. 1917 -° s ; 184 
Onus, question of-—Qvrestion of law an? fret — 

Punjab Courts Act (HI of Y91414), s, 41, 

‘Ina case: where, in the absenbe of all evidence 
on an issue, a decision ik’arrived at ona wrong 
laying of onus, the question of onns would ban 
question of law and a Second appeal would be 
competent. 3 

Tt is otherxise, however, where the onus having 
been wrongly laid, the case is nevertheless decided 
on a weig'ing of evidence on both sides. P Kaura 
v, Kantu RAM, 34 P. W, R. 19 7° 1003 


Question of law —Summary dismissal —Board's 

Circular, 8-IT, r. 19. 

An allegation that there is no ovidenca to support 
a specific finding of fast is’a ground òf law; and 
where such aground is taken in second appeal, the 
Court is not justified in gaummarily dismissing the 
nppeal under the Board’s Circular 8-II, rale 19. 
UPBR_ GANGA Bakusn Bixen v. Har PRASAD, 4 
O L.J. 140 ` : 139 


Pa] a 














-~= Tenure, whether permanent — Fiù ling of fact. 

The decision of the question whether a certain gote 
(tenancy` is a tenure or &aiyati holding, is a finding 
of fact which ii not opon to question in second 
appeal, - i 

The question whether “a tenure is a permanent 
tenure is not merely one.of fact if it depends, at any 
rate to a large extent, on the construction of the 
kabul‘ yats executed from time to.time bythe tenant 
or his predecessors © ‘Provvot Coomar TAGORE v. 
KRISUNAMONI Dasya, 21.0. W. N. 809° 513 


~~~ Trndue influence—Finding of fuct, 

The finding of a lower Appellate Court that one 
of the pirties toa suit for cancellation of a docu. 
ment executed it under andue influence ig a finding 
on the merits and is, therefore, not open to question 
in second appeal, where thrre is some evidence, Row- 
ever, untrustworthy, ‘to show that pressure . was 
put upon that party and that the other party in 
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«whose favour the document was executed obtained 
av unfair advantage. © Prosnat“Onanpra SHOME 


v. BHASHADIWAR KUMAR GHOSE 215 
Vaguo and unsatisfactory tindings 496 





APPELLATE COURT, Criminal—Judgment, we 


tents of 
APPELLATE INSOLVENCY JURISDICTION oF 

HIGH COURT-—Jnherent power to gward costa. 

The High Court in its Appellate Insolvency 
Jurisdiction bas ample inherent power to make an 
orderin regard tothe costs of the proceedings for 
adjudication in insolvency, where it is satisfied upon 
the facts of the case that the proceedings have been 
an abuse of the process of the Court. C= KetTokry 
CHARAN BANERJI v. SARAT Kumari Dewi, z1 C. W. N. 
826; 260 L J. 44 999 
ARBITRATION—-Arbitrators, absence of some, from 

meetings, effect os —Award, validity of. 

Inasmuch as the parties to a submission to arbi- 
ration have the right to the presence and effect of 
the arguments, experience and judgment of cach 
arbitrator at every stage of the proceedings, so that 
by conference they may mutually assist each other 
in ‘arriving at a just conolusion, it is essential 
that there should be a unanimous participation by the 
arbitrators in consulting and doliberating upon the 
award td be made. The operation of this rule is in no 
way affected by the fact that authority is conferred 
upon the arbitrators to make a majority award; even 
where less than the whole number of arbitrators may 
make a valid award, they cannot do so without con- 
sulting the. other arbitrators, © ABU HAMID ZAHIR 
ALA v, GULAM SARWAR, 25 O. L. J 896 422 
ARBITRATION ACT (IX oF 1899), 8, 19—‘Step in 

the proceedings’, what amounts to, 

‘Any application whatsoever to the Court, even 
thotigh it be merely an application for time, is a ‘step 
in the proceedings’, within the meaning of section 19 
of the Arbitration Act, irrespective of the intention 
with which the application is made 

Even a mere acquiescence in a proceeding initiated 
by the other party and in an order made on his 
separate application amounts to a ‘step in the pro- 
ceedings’. S- PLEMING SHAW AnD Co. v. HAJI YUSIF 
Erns, 105. L. B. 190 < A 81 
BALLM EN T—Pledgor and pledges, rights of—Pledge 

by person in possession of goods having limited 

` authority—Principal, knowledge of _ 148 
BENAMIDAR, whether can sue for possession 
.' A benamidar who has no interest of his own in the 
land in dispute cannot maintain a suit for possession 
on the basis of the sale-deed in his favour. PAT 
BEGAN KUER V. JHARI MAHTON 610 
BENGAL DECENNIAL SETTLEMENT REGULA 
“ TION (VHI or 1793), 8s. 38 to 41 -Fatai tennre — 

Chowkidari chakrnn lands, resumption of—Perma- 

nent Settlement-—Zeminda?, rights of. 981 


BENGAL EXCISE ACT (Y or 1909), Ss 46, S0— 
Act VII B. C. of 1914, s. 2, cl. 14— Medicinal pre- 
paration containing alcohol, manufacture’ and sale of 
Offence. i Eae 
“A preparation.containing alcoho) is not outside the 

provisions of the Bengal Excise Act as amended by 

Béngal Act VII of 19 4, simply because it is a 

medicinal preparation or may be used for medicinal 

purposes. i 


INDIAN OASES, 


BOY 
BENGAL EXCISE ACT—ooncld. 


The mannufatture and sale of Mrita Sanjivani 
Budha prepared in accordance with the “Ayurvedio” ° 
Pharmacopoia and used for medicinal purposes only 
otherwise than in conformity with the provisions of 
the Excise Act is an offence, unless it is exempted by 
notification under the provisions of section 99 of 
the Act. C GANESH CHANDRA SIKDAR v. EMPRROR 
18 Cr. L, J. 740; 96 O. L. J. 342 740 


——~ 6, 90 740 


BENGAL LAND REVENUE SALES ACT INI oF 
1859), Ss, 6, 838—~—Sale notification, defective, con- 
struction of - Revenue sale, annulment of Limitation 
— “fjmal,” meaning of —Collector, duty. of ~Sale- . 
certificate, value of. p 
Per Curiam (Chapman, J, dissenting), Where a 

notification under section 6 ofthe Bengal Land 

Revonue Sales Act is not sufficient in itself to tell 

intending purchasers what they are invited to bid for, 

it renders the gale void. 

Case-law discussed 

Whenever a residuary share is advertised for sale 
under section 6 of the Bengal Land Revenue Sales Act 
the ‘mouzas comprising that share must be correctly 
described by the Collector. 

Per Chipman, J—Where a bona fide attempt has 
been made to describe the share or -shareg ro- be 
sold in the notification under section 6 of the Bengal 
Land Revenue Sales Act, the s4le is not void but the 
mistakes should be treated as irregularities which 
may form the basis of a suit within the limitations of 
section 33 of the Act. 

Where a sale notification contains defects, the 
Collector has no jurisdiction to-amend anything in 
the original notification under section 6 of the Bengal 
Land Revenue Sales Act. : 

A sule-certificate is not a certificate of title in 
the case of a purchaser under a sale under Act XI 
of [3459 and the statements contained. therein are 
not conclusive to show what was offered to and pur- 
chasod by the auction-purchaser. j 

Under the Bengal Land Revenue Sales Act the 
Collector is not required to specify the mauzas when 
selling an entire estate or a separate account, but 
he is required so to do when selling the residuary 
share, ; 

The Bengal Land Reyenue Sales Act is a complete 
Code in itself and is quite independent of the goneral 
law of limitation. 


Therefore, when a sale is not one under the pro- 
visions of the Revenue Sales Act, a suit to set aside 
the sale is not affected by the provisions which require ` 
an appeal to the Commissioner but falls onder Article 
342 of the Limitation” Act. PAT KRISHNA DAYAL 
GIR v. ABDUL Garrur, 2 P. L J. 492; 2 P.L., W. gr 

1 


-e 





8. 83, scope of. 

Section 34 of the Bengal Land Revenue Sales Act 
provides that ho sale shall be annulled by a Cout 
except on ih ground of its having been m»de con- 
trary to the provirions ofthe Act, and that vo gale 
shall be annulled n:n such a ground unles: the ` 
ground relied upon has been declared and specified 
in an appeal made to the ‘om-nigsinner under: section 
25 of the Act PAT KRISHNA DAYAL ĠIR v. ABDUL 
Garrur, 2 P, L. J. 402; 2 Pl. W, 229 13 
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BENGAL MUNICIPAL ACT (IIL B. O. oF 1884, S. 

224 —“Cesepool”, what is—Cisterns for collection of 
, tice water, and rainwater, whether “ceaspools— 

** Drain,” ‘meaning of. ` 

The common meaning of the word “cesspool” is a 
pit into which a drain discharges its contents The 
word “drain” means not merely a water channel but 
a Channel nged for the flow of offensive matter. 
Before: a channel can be called a drain within the 
terms of the Municipal Act, it must be shown that 
offensive matter is carried by it and before a pit at 
the end of such a channel can be called a “cesspool” 
it must be shown that offensive matter i; discharged 
into it, ` 

Whore a gentleman coustructed two masonry re- 
servoirs, 4 feet by 234 feet, near his house (without the 
permission of the Municipality within which ib was 
sitnate!, one to collect surpins rainwater from the 
roof of. his house and the other to receive rice water 
from his kitchen, and no offensive matter was 
‘allowed or was intended to be carried into these two 
reservoirs: ; . 

Held, that the cisterns were not cesspools and as 
such were not liable to be removed or closed under 

- section 221, Bengal Municipal Act, and that unless it 
was definitely proved that they were used for 
collection of obnoxious matter no action under’the 
section could be taken. 

Rice water is in itself not an offensive thing, 
although if allowed to stagnate it becomes offensive 
in time. PAT Kası Paty Mukaueine v CHAIRMAN 
oF THE Port Municrpatrry, 1 P, b. W. 774 552 


BENGAL SURVEY ACT (V or 1875), S. 62, whether 
applies to suit for possession, . 
Section 62 of the Rengal Survey Act has no appli- 
cation to a suit where the plaintiff being ont of 
_possessién claims possession as ownor of land from 
which he has been dispossessed by reason of Survey 
and Settlement proceedings. PAT NAWAL KISHORE 
Natu Sant Deo v. JALESHWAR DAYAL SINGH 588 


BENGAL TENANCY ACT (VIII B. C. or 1885), 

S; 4—Raiyats, kinds of. 

Obiter dictum —The Bengal Tenancy Act does not 
contemplate a raiyat who does not come under the 
classes enumerated in section 4 of the Act. PAT 
Upar CHAND v. JANG BAHADUR SINGH, 2.P. L. J. P53: 
2 P.L. W. 118 509 


— S. 29—Reni reserved with temporary remis- 
sion, whether recoverable in full —Penalty, 

Where the original rent of an occupancy holding 
was Rs. 18 a year, but, for some unexplained 
reason, in a kabuliyat taken from the ryot, the rent 
was stated to be Rs 19-14-0, out of which, 
for. the term of the kabuliyat, a remission was 
allowed and the actual reat payable for the term was 
stated to be Rs, 12 only, and it was further provided 
that if the fenant failed to take a fresh settlement 
at an enhanced rent on the expiry of the term of 
the kabuliyat he would be liable to pay the full rent 
reserved in the kabuliyat: N i 

Held that the true rent of the holding, when the 
kr butiyat was execnted, being Rs 12, the provision as 
ti‘the payment of rent at the rate of Rs. 1¥-14-0 
offended - against or was a device to evade the 
provisions of section °9 of the Bengal Tenancy Act, 
and was, «therefore, inoperative, 
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Per Fletcher, J.—That the provision as to the en. 
hanced rent wasa penal one, held in terrorem over 
the head of the tenant to make him come to the 
landlord and enter into a new settlement after the 
expiry of the kabuliyat, and was merely an attempt 


to evade the provisions of section 21 of the 
Bengal Tenancy Act. © Satis CHUNDRA MUST ri 
v, AMANULLA BEPARI 113 


-am S3 80, 52 -Enhancement of rent, suit for— 
Undivided share in parcel of land, whether holding — 
‘Parcel of land,’ meaning of. 

An undivided share ina parcel or parcels of land 
is not a holding within, the meaning of the Benga) 
Tenancy Act, and, therefore, no suit for enhancement 
of rent in respect of such share would lie either under 
section 30 or section 52 of the Bengal Tenancy Act, 
The word ‘parcel’ in the definition of the word 
‘holding’ cannot be said to mean an undivided share. 
PAT Harxannan Kal v. KesHo Prasan SINGH, | P, 
L. W, 798; 2 P. L.J 653 585 

S. 80, suB-SEC. (b}—Suit for enhancement of 
rent on ground of rise in prices of staple food crops— 

Evidence— Landlord, whether bound to prove price of 

crops ut inception of tenancy, 

Ina suit for enhancement of rent on the ground 
that there has been a rise in the average local prices 
of staple food crops during the currency of the 
present rent, it ig nob incumbent upon the landlord, 
in order to enap’ him to get a decree for increased 
rent under thé provisions of section 30, sub-section 
(b) of the Bengal Tenancy Act, to prove by positive 
evidence what was the value of the staple food crops 
at the date of the inception of the tenancy in order 
to enable the Court to compare that value with the 
current list of prices-kept by thé Government under 
the provisions of theRengal Tenancy Act. C Buy. 
DHAR CHANDRA Roy CHOUDHURY v. NANDA TAL Roy 

vA 6 
ee S, BO — Preswmption——Slight variation of TT 

A slight variation in the rents paid in the preceding 
years, unless explained as having been due to an 
increase of area orany other*cause than that of 
enhancement of rent, ir sufficient to rebut the pro- 
sumption arising under section 50 of the Bengal 
Tenancy Act. C Prasanna Des RAIKAT o. MOHA. 
NANDA DAS 583 
——~—— 8 52, applicability of—Lease—Agreement 

not to vary rent until actual measurement 494 

Ss 62, 830-—-Enhancemont of rent, snit for— 

Undivided share in parcel of land, whether holding 

—‘Parcel of land’, meaning of 585 

S. 68—Landlord and tenani — Interest on 

arrears of rent disallowed. 

fi In decreeing a suit for arrears of rent a Court jg 
entitled under section 68 (1 of the Bengal Tenancy 
Act to disallow interest to the landlord-plaintiff, if 
it finds that a proper tender had been made by the 
tenant defendant of the rents due before proceed- 
ings were instituted for their realisation: © Bgy- 


PENDRA KUMAR SARKAR v. KISSORI DASI 614 
B. 7e 655 
S. 86-- Incumbrance, meaning of 5 44 





~= 8. 03B— Record of Rights, entry imn— Pap. 
sumption—Conflict with estublished law, 
An entry in the Record of Rights cannot have the 


effect of overruling well-settled principles of law, 


a 
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Where such entry conflicts with the established law, 
the-established law must prevail over the entry and 
the’ presumption attaching to the entry must bo 
deemed to have been rebutted. PAT RAGHUBI? 
Misser t BHAJAN SINGH, 2 P, L. W. 27 987 


S. ILIA, suit under ~Consequential relief, 
Where in a suit under section 111A of the Bengal 
Tenancy Act, the plaintiff tenant asks not only for a 
declaration of the ocerpancy right of which he claims 
he isin possession, but also asks fur a declaration that 
the entry in the Record of Rights asto his status as 
tenure-holders isa nullity, the plaint comes within 
section 7, sub-section 4, clauso (c), of the Court Fees 
Act, inasmuch ns a consequential relief is asked 
therein. 
. . Phe proviso to section 111A of the Bengal Tenancy 
Act must be strictly applied. © MIDNAPUR ZEMIN- 
DARY, Co. v. SECRETARY or State, 410 342; 210 W. 
N. 834 96 


S. 116—Mortgage—Construction of deed~ 
Mortgagor left in possession of part of mortgaged 
property, position of—Occupancy rights, acquisition of, 
Uniess there ure the strungest reasons for doing 

‘sn, a Court ouglié not to give a construction to an 
alleged attornment clause in a mortgage-deed 
which will-have the effect of creating rights of 
tenancy in derogation of the mortgagee’s rights. 
> In order to determine whether a clause in a 
‘mortgage decd, aliowing the mortgagor to remain 
. ‘in possession of i portion of tho mortgaged property 
` on payment of a nominal rent, amounts to an 
‘attorument clause, what is to be looked at is the 
veal intention of the parties, and the facts of each 
particular casc must be takon into account in order 
‘to see what the intention of the parties was, If the 
intuntion was b. create the felatiouship of landlord 
‘and tenant, then the rent law of the country will 
ly. . 
hag en when the alleged attornment is created by 

a conveyance other thau the mortgagé-deed, it is 

open to the Couft to hold that the mortgage and 

the lease constitute one, transaction and that the 
mortgagee is entitled to count the alleged rent as 

a ‘chargé upon the mortgaged property qua principal 

and interest. | i 

. Out? of 200 bighas of zerait land mortgaged by the 

“defendants to the plaintiff in 1896, an area of 50 

bighas was left in possession of the former who 
were liable to pay a nominal rent of 8 annas per bigha 

_ for use and occupation. In 1902, a farther area of 

` 4 bighas was by a kabuliyat let out to the defendants 

at a rontal of Rs. 14. Plaintiff broughta suit for 
-orvears of rent and for khas possession in terms of 
‘the mortgage: aoe 
"Bela, (1° that the clause relating to the 50 bighas 
was not an attornment clause; bat was merely an 
arrangement made by favour, of the landlord by 
‘which the mortgagor was allowed to “remain in 
“possession in the capacity. -of -something - like a 
‘licensee, and that the land being zeraié land, the 
‘protection afforded by’ section “116 of the Bengal 
®enancy Act ‘against the acquisition of occupancy 
rights applied; i 

(2) that’ the kabuliyat in respect of the 4 bighas 
created “the relationship- of landiord and. tenant 








t 


INDIAN CASES. - 


. limits ‘of section 161, Bengal Tenancy Act. 


(1917 
BENGAL TENANCY ACT~—contd. l 


between the parties, and that the defendants had 
acquired occupancy rights in the land as against tle 
plaintiff, ` 
The law doesnot preclude a mortgagor from 
securing the status of an occupancy raiyat under 
his mortgagee, PAT Upar CHAND v, JANG BAHADUR 
SINGH, 2 P L; J. 353; 2 P, L. W. 1:8 50) 


B. 107 —Incumbrance, annulment of —“Date 
of sale,” meaning of. : Me 
_ ‘The words “date of sale” in section !67jof the 
Bengal Tenancy Act mean the date when the sgle 
is confirmed, and not the date when the property 
is actually sold tothe purchaser. This is especially 
s0 where the ‘sale took place when the Civil Pro. 
cedure Code of 1882, under which the - purchaper 
could acquire no interest until the sale certificate was 
issued, was in force. C NANDA TAL v UMES CHANDRA 
Das, 26 C, L. J. 328 996 
~ ——- 8s. 170 13‘, 161 ~Transferee of portion of 
occupancy holding not transferuble by custom, whe- 
ther entitled to make deposit Interest of transferee— 
Interest atid encumbrance, difference between. IN 
Per Curiam ( Mullick, J,dissentingi.— The transferee- 
of a portion ofan occupancy holding not transferable 
hy custom is not a person wh? has in the holding 
proclaimed for sale an interest which is “voidable on 
the gale” within the meaning of section "70-41, Bengal 


‘Tenaney Act, and is not, therefore, entitled to deposit 


the amount of the landlord’s decree and costs under 
that section. ` 

The interest of such a transferee is not an encum- 
brance as defined in section 161 of the Act, 

Per Mullick, J—The purchaser of a portion of an 
occupancy holding not transferable by custom has 
an interest voidable on the sale, andis entitled to: 
deposit the arrears under section 170 (3), Bengal 
Tenancy Act. The interest of such a person is not àn 
‘encumbrance within the meaning of section 161, 
Bengal Tenancy Act. The word “interést” in section 
170 is a wider term than encumbrance and includes 
rights other than those falling within the narrow 

ot. PAT 
MAHADEO LAL v. Laneat SINGH, 1 P. L. W, 504; (1917) 
Par. 169; 2 P. L. J. 457 i 25 
l S..174, erder under—Appeal, whether ties- 
Dispute between parties to surt. ` e 

Where a decree-holder himself is the auction. 
purchaser an appeal lies from an order ‘dismiss. 
ing an appliéation of tho ‘judgment-debtor under 
‘section 174 of tre Bengal Tenancy Act seeking to 
‘deposit the money due under the decree. PAT 
‘AKHOURI PREM NARAIN v., FAHIMUNNISSA, (1917) Pat, 
244; 2 P. L. J, 525. 662 
demi RO, IT, ArT. 8, applicability of 59 4 


, ART. R, applicability of—Disposres- 
sion by landlord as such, whether necessary — dimitas 
tion. 

In order thatthe special rule of limitation as com- 
prised in Article 3 of Schedule IH of the Bengal 
‘Tenancy Act may apply, it is not necessary that the 
dispossession must be by the landlord as such." 

A suit by a ryot to recover possession of a holding, 
from which he was dispossessed by the defendants 
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.with whom it. was settled-by the landlords after they 


had purchased it in execution of a decree, is gorerned 
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by Article-3, Schedule III, of the Penya Tenancy - 


Ast. G Satis CHANDRA Basu v, Nirrya GOPAL 
HALUAH, 210. W. an. WIS | - 419 


~~ — Ecu II, Art. 3, applicability of —Disposses- 
Sion of tenant by landlord as auction-purchaser of 
jote—Suit te recover possession-——Limitatiun. 

Article 3 of Schedule IIl‘of the Bengal Tenancy 
Act appliestoa suit by a tenant to recover pbs- 
sefeion of the holding from the’ landlord, whether 
the dispossession of the tenant was by the landlord 
in his capacity of landlord or that of an auctidn- 
purchaser of the jote. PAT GOWHAR ALI v. ENAYAT 
ALI, 2 P. L. W. 46 à 244 








ART, 8, applicability of — Possession, 
suit for, by tenant—-Dispossession by landlord, nol 
assuch Limitation, 


‘Per Chamier, C. J-—~Article 3, Sch, III, Part J,, 
Bengal Ténancy Act, applies “only to a snit by, 
landlord, © 


a- raiyat or under-raiyat against his 
including one or more of sevéral landlords.” lf 
it is shown that’ the’ plaintiff raiyat is in fact 
a tenant of the defendant who dispossessed 
him in respect of the land olaimed in the suit, the 
Article will apply. The reason dr, excuse given or 
supposed to have been given by ‘the landlord for 
dispossessing his tenant appears to have no bearing 
en the enactment. 

Per Mullick, J.-Whether the plaintiff admits the 
defendant to be his landlord o not or the défendant 
admits that the plaintiff is his raiyat or not, if in 
fact the relationship of landlord and tenant is ‘found 
to exist then Article 3, Schedule III, Part I, Bengal 
Ténancy Act, will apply. 

„The policy of the Legislatare since 1886 is to 
rigorously exclude all other Statutes of Litnitation 
whenever it is possible to apply the special limita- 
tion’ ‘provided by the Rent Acts 

Where a co-sharer landlord dispossessed a raiyat 
claiming the land as his zerait and in a suit for 
recovery of possession by the tenant bronght more 
than two years after the date of dispossession it was 
found asa matter of fact that the land was really 
the kasht of the tenant: 

Held, that the suit was barred by limitation under 
Article 3, Schediile ILI, Part I, Bengal Tenancy Act, 
even | ‘though “when diepossessing the tenant the 
landlord did not purpo:t to act as landlord of the 
holding. PAT Kunti Dari v. SHABU LAL Das, 2 P. 
L. W. 16; (1917) Par, 247; 2 P. L. J. 567 907 


BENGAL VILLAGE CHOWKIDARI ACT (VI B.C. 
oF 1870), Ss 49, 50,5 —Bengal Decennial Settlement 
hegulation (VLILI of i138), ss. 66 to 41—Patni tenure 
—Chowkidari chakran lands, resumption of- Fer- 
manent Settlenent—-Zemindar, rights of. 

Chowkidari Chakran lands resumed by Govern- 


ment and transferred to the zemindar under Bengal , 


Act Vlof :870 pass by. virtue of such transfer to 
the holder. of a patmi lease of the villages within 
which such lands are situato. , 

The prima facie title of the zemindar to Chakran 
lands within his district is recognised»by the Per- 
manent Settlement. The zemindar’s interest in such 
lands, in the absence of express provision to the 
contrary, passes under a patni grant. 
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Notonly does Bengal Act VI of 1870 recognise 
the existing title of tho zemindar to the lands 
resumed, but the estate taken by the semiadar 
under the order of transfer is in confirmation and 
by way of continuance of bis existing estate, and 
when the zemindar or those through whom he 
claims enter or have enteréd irito contracts affecting 
his existing estate, the rights of third parties under 
such contracts are preserved PC RANJIT SINGH 
v. KALI Dasi Deer, 210, W: N. 099; 32 M. L. J. 565; 
I5 A L. J. 899): 25 0. L. J 499; 19 Box L. R. 462: 2 
P. L. W. 1; (1917) M. W. N. 459; 6 L. W. 101 981 


S. 51—Chowkidari Chakran. lands—-Putni- 

- dar, liability of; to pay additional vent .« 
Where there is nothing to suggest in dhe terms of. 
a putni lease that in any event a larger - or smaller 
rent isto be paid for the pùtni, the putnidurs are 
not liable to pay any additional rent in respect of 
the chowkidari chakran lands resumed and .trang- 
ferred to the zemindar under section 51 of Act VI. 
of 3870, which the putnidars have 4 right to hold as 
forming part of their putni. © NALINAKIIYA BASU 
Vv. BIJOY CHAND MABATAP 395 


BOMBAY CITY MUNICIPAL ACT (Bos. "ACT 
III or 1888), Ss. 461 (0), 418—Bombay Municipal 
Bye-Laws, Oh, IH, Bye-law d, whether ultra vires— 
Measure, honest and current, but mot verified, use of 
— Offence—Commissioner, duty of. 

The fourth bye-law in Chapter UI] of the Bye-Laws 
framed by the Bombay Municipal Corporation, which 
prohibits the use of any measure which has not been 
duly verified by comparison with the standard measure, 
is beyond the powers vested in the Municipal Còr- 
poration under section 461 ofthe City of ombay, 
Municipal Act, inasmuch asit purports to give the 
Municipal Corporation or the Commissioner far wider 
power than that conferred by séction 418 of the’ Act. 

Clause (0) of section 461 of the City of Bombay 
Municipal Act means no more than that the Cor- 
poration shall have power to pass bye-laws to prevent 
the practice of fraud by the use of measures which 
are false or defective with reference to the standard 
measures assumed to have, been verified by the Com- | 
missioner as directed in section 418 But neither 
under section 418 nor under section 461 bas the 
Corporation the power to say ‘that in the private 
markets of the city no measure shall be brought into 
use unless it has already been verified by the Coms 
missioner. Rather the provisions of the Act import 
that if the Commissioner has reason to suspect any 
particular measure which is current, his method of 
controlling it is to verify it as directed under sec- 
tion 418, and thereafter to secure that the measnres 
of that denomination in use shall correspond with 
the verified measure, 


There is nothing in section 4°8 or under sec. 
tion 461, clause (a), of the City of Bombay Municipal 
Act which would justify the Municipality in prohibit- 

ing the use of an honest measure in a private marked, 
merely on the plea that ifthe use of that mensuge 


_ were prohibited, it might be easier for the Munici- 


pality to ensure that, the measures actually in use 
should not be false or defective with reference to the 
yorified and standard measgures, 
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The use of an honest measure of one description, 
cannot be said to facilitate the commission of fraud 
by the uso of false or defective measures of a wholly 
different name and description. 
In re, 19 Bom. L. R. 858, 18 On. L. J. 701 701 


BOMBAY DISTRICT POLIOH ACT (Bom. Act IV 
of »8#0), S. 61 .b}—Vehtcle, bicycle whether is—~ 
“Drive”, meaning of, 

A bicycle isa vehicle within the menning of the 
word as used in clause (b: of section 61 of the 
Bombay District Police Act, 1890, and it is a vehicle 
“driven” by the man who rides it. B EMPEROR v. 
KIKARHAI RANGHHODDAS, 19 Bom L. R., 849; 18 Cr. 
L. J. 641; 41 B. 464 
BOMBAY PREVENTION or GAMBLING ACT (Bow. 

Act IV oF 1887), Ss. 8, 6 (c)—Forfeiture, articles 

liable to, 

The second paragraph of section 8 of the Bombay 
Prevention of Gambling Act, 1887, refers back to 
clause ic) of section 6 and the articles Hable to 
seizure and forfeiture are limited to articles of value 


reasonably suspected to have been used or intended - 


to have boen used for the purposes of gaming and 

found within the premises. B RasuL GULAB KADJA 

v. ÉMPEROR, 19 Box. L. R. 352; 18 Cr. L. J, 653 311 

BOMBAY SALT ACT (TI or 1890), S 11— License to 
manufacture salt Licensee taking partners to share 
in profits, legality of. 

Where a licensee under section 11 of the Bombay 
Salt Act, who is prohibited, by the terms of his 
license, from sub-letting the whole or a part of the 
privilege, admits some members of his family and 
others as partners in the business to share the profits, 
the partners, however, not having any part in the 


manufacture of salt, the arrangement does not. 


infringe the provisions either of the license or of 
section Ll of the Ach: - : © 

The admission of ‘partners to share in the profits 
cannot be considered as a sub‘letting or alienation 
of a partof the privilege, unless there has been a 
document directly transferring to the partners -or 
attempting to transfer to the partners a part of the 
. right to manufacture or vend. B Cuampsry Dossa 
v. GORDHANDAS Kessowg1, 19 Bos. L, R. 381 805 
BOND, suiton Interest, when to be granted as damages. 

Where there is no stipulation ina bond for pay- 
ment of interest after due date, interést can be 
allowed only up to the date of payment of the debt 
as damages for recurring breaches of the contract 
to repay for tue period of six years prior to the date 


of suit. PAT GITA Prosap SINGH v, RAGHO SINGH, 

1 P. L. W. 777 809 

BOUNDARY FENCE, ownership of — Trees growing on 
fence. 3. & 


A boundary fence is owned by the adjoining 
proprietors to the centre of the fence, each owner 
being entitled to claim the land forming the fence to 
its centre and the trees growing thereon.- PAT 
RAGHUBIR MISSER v. BHAJAN BINGU, 2 P. L. W. 27 à 
. 987 
TAROACH AND KAIRA INCUMBERED ESTATES 

AOT AKAL or i831}, 5. 28 - Mortgage by talukdar, 

validity of —Mortgagee, right of, to recover mort- 

gage money—Contract Act (IX of 1872), s 65, 

applicability of ~ 1002 


INDIAN CASHES. é 


B JIVRAJ DHANJI, . 
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BUDDHIST LAW, Burmese—Gift, : 
Under the Buddhist Law a gift made during the 
donor’s last illness with. tho effect of excluding his: 
heirs would be invalid without delivery of possession. ° 

LB MAUNG Ba Maunc v, Macne Pru 8 


BURDEN or PROOF, question of, when evidence let in 
on both sides. 

In cases where evidence. has been let in by botf 
partiés to a suit, the best courseis for the Court 
to weigh the evidence a3 a whole without throwing 
the burden of proof on cither party. Mi PANRAJAM- 
MAL V. SECRETARY OF State, 6 L. W., 346; 32 M. L.J. 
237; ZLM L.T. 411 516 


CALCUTTA MUNICIPAL ACT (III B. O. or 15995, 
S. 836, whether controls s. 91, Civil Procedure Code 
— Public highway, dedication of. 

Section 336 of the Calcutta Municipal Act does nob 
impose any limitation on section 91, Civil Procedure 
Code, so as to exclude from its scope cases in which 
a local authority, such as a Municipal Committee or, 
a District Board, might be regarded as competent 
to safeguard the interests of the public against acts 
of public nuisance created by the obstruction of à 
public highway. i 

No formal aot of adoption by any person or 
authority is required for the acceptance of a high- 
way dedicated to the public use, such acceptance 
can be inferred from the public user of tho way. € 
ScursJ Mau Kuarap v. Axsnoy Kumar Roy, 2 0. W 
N. 595 


74 

- S. 561—Bye-laws framed under Act, Nos. 98, 
85, interpretation of—Persons guilty of breach of b ye~ 
law, whether punishable separately l ae 

Per Curiam, i| Teunon, J.,dissenting.)—The breach of 
abye-law of the Calcutta Corporation by several persons 
acting in concert is punishable under the Calcutta 
Municipal Actas a single offence, the individual 
offenders not being punishable separately, = °° 

The joint proprietors of a theatre are “a person” for 
the purposes of Bye-law No. 85 of the Calcutta Cor. 
poration, framed under the Calcutta Municipal Act. 
Therefore, for a breach of the bye.law the proprietors 
are not liable to be fined separately or more than 
Rs. <Q in all. z 

When a theatrical performance is continued later 
than 1 A. M. in. violation of bye law Na. &3 of the 
Calcutta Corporation, the Calcutta Municipal Act 
provides a punishment for the offence and not for the 
individual offenders 

Per Chitty, J. The provisions of the Indian Pena] 
Code have no direct bearing on the question of the 
interpretation of a bye-law of the Calcutta 
Corporation 

It will be ultra vires of the Calcutta Corporation to 
frame a bye-law under the Munici;al Act providing 
separate punishments for offenders jointly implicated 
in a breach of the bye-law. 

Per Teunon, J.—-Under section 56! of the Calcutta 
Municipal Act a breach of a bye-law framed by the 
Calcutta Corporation makes the persons jointly guilty 
of the breach separately liable to be punished with 
a fine of Rs. 20 each. C AMRITA Lar Bose v. Coan. 
MAN OF THE CORPORATION OF CALCUTTA, 260. L, J. 29; 
21 O. W. N. 10 9; 18 Cr L. J. 674 322 
CHOTA NAGPUG TENANCY ACT (VI or 1908-, 

Ss. 87, 224 (21—Declaration, suit for, that entry in 

Record of Rights is wrong—~Appellate deoree by * 


Vol. XL] 
CHOTA NAGPUR TENANCY ACT —coneld. 


` Judicial. Commissioner Appeal, second, whether 


2 


S. 224 (2)-—~-Declaration, sutt- for, that entry 

in Record of Rights is wrong—Appellate decree by 
Judicial Commissioner—Appeal, second, whe'her lies 
to High Court—Decrec, meaning of —Ciril Procedure 
Code t Act XIV of 1882!, Ch. XLII. 
Where the Judicial Commissioner In pronouncing 
judgment in an appeal makes an appellate decree 
within the meaning of section 224 (2) of the Chota 
Nagpur Tenancy Act, there ig a second appeal from 
his decree to the High Court and the provisions of 
Chapter XLII of the Civil Procedure Code, 1882, 
apply. 

In a suit under section 87 of the Chota Nagpur 
Tenancy Act filed in the Revenue Court for a decla- 
ration that an entry in the Record of Rights is wrong 
and that the lands are the zerait lands of the plain- 
- tiffs and that the defendants have no right of ocon. 
pancy therein, a second appeal jies to the High 
Court from the decision of the Judicial Commissioner 
in appeal, 

The word ‘decree’ 
Chota Nagpur Tenancy Act means ‘decision’ PAT 
Lan MAN NAIK v. KANHAYA LALL 891 


CHOWKIDARI CHAKRAN LANDS—Putnidar, liabil- 
ity of, to pay additional reni 395 
CITY OF BOMBAY MUNICIPAL ACT (Bom. Act 

TIL of 1888). See BOMBAY : ITY MUNICIPAL ACT. 
OIVIL POCEDURE CODE Act XIV or 1582), 8. 

248—High Court Original Side decrees, revivor of 

— Decree against several persons——Notice, issue of, 

to some—-Limitation, fresh starting point of 608 
Ss. 274, 276, 295 —Hvrecution—Atiachment — 

Sale of attached property by judgment-debtor— 

Subsequent attachment and sale of same property in 

execution of another decree — Execution purchaser and 

private purchaser, rights of. 

Where certain immoveable properties of a judg- 
ment-debtor were successively attached in execution 
of two decrees held by the same decree-holder and 
were sold under the second attachment and purchased 
by the decree-holder himself and it was also found 





that on the day previous tothe second attachment ` 


in pursuance whereof the execution sale was held, the 
judgment-debtor had conveyed the properties abso- 
lately to the plaintiff by a private sale: 

Held, in 9 suit by the plaintiff to recover posses. 
sion of the properties, 

(1) that the private sale, being prior to the second 
attachment, took effect in preference to the Court 
sule; 

12) that nae section 276 of the Code of Civil 
Procedure, 1882, the decree-holder could not take 
advantage of any attachment other than the one 
which actually led up to the sale and that, therefore, 
the decree-holder could not avail himself of the first 
and earlier attachment in execution of his earlier 
decree to render the sale to the plaintiff void. 

Held, also (1 that the existence of asseis in Court 
was a condition precedent to bring section 295 of the 
Code into play ard there being none such in the case, 
the decree-holder was not entitled to rateable dis- 
triblition: 


(2, that even assuming that section 295 could. 


apply and the cunditions required by that section 
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were fulfilled, the decree-holaer could not under 
section 276 of the Code take advantage of any 
attachment other than the one which actually led up 
to the sale. 

Where a purchaser in Court auction questions tho 
validity of a prior private sale on tho ground that it 
was either benami or fraudulent, but admits that the 
vendor owed the private purchaser more than the 
actual consideration for the sale, the admission is 
a complete answer tothe plea of benami and also 
operates strongly against the plea of fraudulent 
transfer. PC Mina Kumari Bint v. Buoy SINGA, 
32 M, L. J 425: 1 P D., W. 425; 21 C. W. N. 385; 6 


L. W. 711; 21M. L. T.3tk Lh A, L J. 882 250. 0. 
J. 608; 19 Bom. L. R. 424; 1917) M. W, N. 473; 44 
C..662 243: 


— §. 319—Symbolical possession ~ Limitation, 

. An order of Court giving symbolical possession 
to an auction-purchaser under section 319. Civil Pro- 
cedure Cade of 1882, onan application by the auction. 
purchaser made more than 3 years after the sale 
is confirmed is not without jurisdiction and a 
nulhty, as such ap order can be made by the Court 
of its own motion, without the intervention in any 
way of the auction-purchaser, and no period is 
fixed for such an order fnder section 319 of the 








ola Code. © HArish CHANDRA Roy v., SARAT 
CHANDRA BANDOPADHYA 605 
= Cn. XLIL.- 891 


CIVIL PROCEDURE CODE (Acr V or 1908)— 
Forms given in Schedule, whether control Code 
itself. 

The forms givenin the Schedule tothe Code of 
Civil -Procedure cannot control the clear words of 
the Code itself. C Munsur ALI v. ABHOYA CHARAN 
Das, 21 C. W. N. 1147 86 
maan §, 2, CL. (2)—Decree ~ Determination of right 
_ of party to account for certain years, whether decree 

—Appeal, whether lies 

An adjudication by a Court determining the right 
of one party to an account for certain years and dis- 
missing the claim for certain other years comes 
within the definition of a decree as given in section 2, 
clause (4), Civil Procedure Code, and as such is 
appealable. PAT .Nanp KUMAR SINGH” v, nun 
Ss z (2), 80, 97—Suit against public servant 

— Notice, necessity of ~Preliminary decree, what is 

— Appeal. 

The decision in a suit that a notice under section 
50 .of the Civil Procedure Code was necessary before 
the institution of the suit doos not amonnt to a 





` preliminary decree, where the plaintiff alleges that 


ho has given notice, and the decision is not, there- 
fore, appealable. U B NGA Meik v. NGA Gyr, 3 U. 


B. R. (19:7) L 677 

m oe S2C 11)— Legal representatives, suit against 
— Estate not in hands of legal representatives, effect 
of. 


A suit against the legal representativos of 8 
deceased debtor should not be dismissed on the mere 
ground that the defendants are not in possession Sf 
any portion of the estate left by the deceased. A 
SHANKAR LAL v. ABDUL RAHMAN 407 

Se Bw 229 
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—~—~ 8.11. 587 
— 8. J l—Bostoppel-— Landlord and tenant— 


Derision in vent suit that there is no relationship of 
landlord and tenant--Suit for khas possession by 
landlord—Res judicata.” 


In a suit for rent in which tho only issue , was 


whéther the ‘relationship’of landlord and tenant 
subsisted between the parties, it was found that the 
plaintiff had failed to prove such relationship, There- 
upon the plaintiff brought a suit to recover possession 
of the land from the defendant on the'allegation tnat 
the defendant having in the previous rent suit 
denied the relationship of landlord and tenant, the 
plaintiff was entitled to recover khas possession: 
Held; that ‘the Court was precluded by the 
estoppel created by the decision in the rent suit, 
from finding that -the plaintiff was the landlord, so 
that the plaintiff’s suit for khas possession must fail 
C JATINDAR NATH BOSE n, MAHAMMAD MALLIK 659 


S. 11—Res judicata as between co-defend- 
ants—Hinding on issue not in active controversy 
between, defendants inter se, effect of— Vendor and 
purchaser —Morigage by vendee, 
validity of, in action by vendor against vendee 
and his mortgagee—Transjer pending suit -Lis 
pendens—-Transfer of Property Act (IV of 1882, 
8. 52, 


r 





M. sold certain properties to Ist defendant, who ` 


mortgaged them to plaintiff’s father after purchase. 
Bf, brought a suit against Ist defendant and 
plaintiff for a declaration that both the said sale and 
mortgage were colourable transactions, The Court 
held that they were both valid. During the pen- 
dency of that litigation Ist defendant sold the pro- 
perty to 2nd’ defendant, who, in turn, transferred it 
to 3rd defendant, In a suit by the plaintiff to 
enforce the mortgage security: 4 

Held, per- Curiam, that the previous decree in 
favour of M., wherein the validity of the mortgage 
was admitted by both Ist defendant and the plaint- 
iff’s predecessor nd: which was not in active con- 
troversy between them, did not operate as res judicata 
in the present suit, 

Held, by Phillips, J. (whose opinion prevailed under 
section 9%, Civil Procedure Code), Oldfield, J , dissenting, 
that under section 62 of the Transfer of Property 
Act, the transfer to 2nd defendant could not affect 
the plaintiff's right to a valid mortgage over the 
property, a right which he obtained as the result of 
the suit during which the property was transferred, 
M MANJESHWARA KRISHNAYA v. VASUDEVA KAN 

ae l 26 
-— N. 11—Bes judicata—Finding on point on 
which opinion nol invited—Consiruction of decree. 

A finding or decision given by a Court on a matter 
en which its opinion is not invited does not operate 
as res judicata. 





Yf a Conrt construecs 2 docree as n final deorece 
in any contested execution proceeding between the 
pagties, that construction will operate as res judicata, 
Mp SETHUEAMA SAHIB ù. Cuotra Raga SARIB, (1917) 
M, W. N. 327 820 


- -e §, 11—Res judicata —Parties, different, in 
subsequent suit, 


= 
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D. sued P. for rent on the allegation that hé had 


sottled certain kasht lands with him as under tenante * 


on produce rent. P, denied settlement under D. but 
set up direct tenancy under D. and his other co- 

sharers who were no parties to the suit. The suit 

was decreed. P. then instituted the present suit, 
against D.and his other co-sharers for a declaration 

that he was a tenant directly under them: 

Ueld, that the decision in the rent suit was res 
judicata so far as the question of settlement between - 
P. and D was concerned but not so with -regard to 
the question of P’s title. PAT PALKI PANDEY ù 
Dwarka Panpey, 1 P. L. W. 634 530 


- -~~ §.11,0 XXIII, R. 1—Res judicata—Re- 
linquishment of portion of claim withont leave, 
consequence of 408. 
S. 11—Res judicata Rent suit ~Decision as 
to annual rent payable —Subsequent suit. ` 
Where in a suit for rent, the question as to what 
ia the rent annually pavable for the holding is’ 
directly raised and decided by the Court, the decision 
operates as res judicata in a subsequens suit between 
the parties or their representatives, unless it is shown 
that the rent has been subsequently changed. C. 


“~ 





JOGESA Cnanprd Roy v. Ram KEBAL NATH 460 


~——-——- §, 11—Suit to recover share of inheritance 
—Suit, subsequent, to recover share of gifted pro.’ 
perty, whether barred—Res judicata 455 


S. 11, O. XXII, B. 1—Withdrawal of 
claim, order for—Incompetency of Court to permit 
withdrawal, effect of-—Res judicata 611 








S. 20—Jurisdiction—Contract for sale and 
purchase of cotton and grain—Pukka arhat system 
— Accounts, rendition of, place of. 
Plaintiffs, residents of Bareilly, sued the defend- 

ants, commission agents doing business in Bombay, 

inthe Bareilly f ort on the allegation that the 
defendants made a contract with the plaintiffs for 
the sale and purchase of cotton and grain under 
pukka arhat system and agreed to render accounts 
at Bareilly The defendants pleaded inter alia that the’ 


‘Bareilly Court had no jurisdiction. The plaintiffs 


gave no evidence of the contract: 

Held, that, under the circumstances.of the case, the 
Bombay Conrta had jurisdiction. A Laura PRASAD v. 
RAM SARUP | 505 
Ss. 29, 28, 24,. scope of—Trangfer of case to 

Court not subordinate to same High Court, whether 

competent, - 

Section 24, Civil Procedure Code, 1908, is exhaustive 
of the judicial power to transfer suits, and no Court 
has jurisdiction to transfer any suit from one Court 
to another unless both Courts are subordinate to it. 

Even where a High Court has power to declare 
whether or not a suit shall proceed in a Court subor. 
dinate to it, it has no power to, compel its institution - 
in any Court beyond its jurisdiction. 

The transfer of a suit from one Court to another is 
something entirely different in character and legal ` 
effect from making an order for the return ofa’ 
plaint by one Court with aview to its being pre- 
sented in another. N . Ano BAKAR ABDUL RAHIMAN 
& Co, v. RAMBUKN, 13 N. L. R. 8} 303 





r 
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Vol. XL] 


CIVIL PROCEDURE CODE—1608—contd. 


S. 24— Transfer 
whether necessary. 
- The transfer of a suit under section 24 of the 
Civil Procedure Code without giving notice to tho 
parties is illegal, P ALI NAKI v. DAMODAR Das, H 
1 





of sutt—Notice to parties, 


S 34 (2)—Decree silent as to interest, con- 

struction of, 
Where a decree is silent with respect to further 
interest from date of decree to date of payment, the 
Court must be deemed to have refused such interest 


- and a separate suit will not lie for its recovery. 


The matter must be treated asif the Court had 


exercised its discretion and refused to give interest, 


t 


unless it can be shown that its silence was due to 
oversight or mistake. LB YAGAPPA CHETTY v. 
MAHOMED 858 
§ 44—Presidency Small Cause Courts Act 
(XF of 1682), ss, 3, £5- Foreign Courts, decrees of, 
whether ewecutable by Presidency Small Cause Courts 
~- Registrar, power of, to issue process— Ju isdiction. 
A Judge of a Presidency Small Cause Court has 
jurisdiction to execute the decree of a foreign Court 
` transmitted to ib under section 4+, Civil Procedure 





_ Code, 


But the Registrar ofa Presidency Small Cause 
Court has no power, under section 13 or 25 of the 
_ Prosidency Small Cause Courts Act, to issue pro- 


cesses in execution of a foreign decree, 


A decree transmitted for execution does not become 
"the decree of the Court to which it is transmitted, 
although its powers of execution are similar to the 
powers conferred on it in respect of the execution 
of its own decrees. Wi SRINIVASA AIYANGAR v. 


< NARAYANA AIYANGAR, (1917) M W. N. 492; 6 L. W. 


„ 361 


t 


. case,. the Munsif dismissed the case 


S. 47,0. X VIJ, R. .1—Application falling 

n 8. 47 purporting to be under O. XLVII, r. l= 
orm of application~—Appeal, 

On an application purporting to be made by the 

_ decree-holder certifying satisfaction of the decretal 

' amount and asking. for the dismissal of the execution 

Thereafter the 





. decree-holder put in two other petitions questioning 
. the genuineness of-the application certifying satir- 


. tion case 


faction of the decree, .and asking that the order 
passed thereon shoulu be cancelled and the exeou- 
allowed to proceed. -The Munsif 
onan enquiry dismissed both. the petitions on the 
. finding that the decretal muney had really been paid: 

Held, that although the words “Order XLVII, rulo 


. 1” were to be found in the devree-holder’s petitions and 


.. in the. order sheet, 
.. Btance they must be treated as applications under 


yet having regard to their sub- 


section 47, Civil Procedure Uode, so that an appeal 
did lie to the District udge from the Munsif’s order 
of dismissal. ©  JAGANNATE MONDUL V., JALADHAR 
Monpon, 26 C. L. J. 8.7 839 
S. 47, O. XUV, R 15 Revenue sale of ijmali 
share-——Annulment of sale and recovery of possession 
of shares in.ijmali share, suit for ~Order in Council 
---Decree—Partition . of ijmali share Huwecution — 
Decree-holder, whether entitled to share substituted by 
partition for share decreed. 
. Plaintiffs brought a suit for the annulment of a 
| ravenna sala and. recovery of possession of separate 
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and distinct shares inan ~¢jmali share and got a 
decree The share had in the meantime been 
partitioned. On appeal the High Court reversed 
the judgment of the Subordinate Judge and dis- 
missed the suit. Seven of the original plaintiffs 
then appealed to His Majesty in Council and their 
appeal was allowed Some of the appellants then 


‘applied tothe High Court under Order XLY, rule 


15 of the Uivil Frocedure Code. The matter was 
sent down to the Subordinate Judge, who held that 
the applicants were not entitled by means of pro- 
ceedings in the Execution Department to ask the 
Court to enquire and determine what estates or 
interests had been substituted by the partition for 
the shares originally claimed and that the decree- 
holders could not get possession without bringing a 
regular suit to establish their title to the substituted 
estates or Interests: 

Held, that the decree-holders were entitled to 
ask the Subordinate Judge under section 47 of the 
Civil Procedure Vode to ascertain in execution 
proceedings what estates and interests had been 
substituted for their original shares in the ¢jmal¢ 
mahol and to give them possession of the substituted 
estates or interests. PAT RAVENESHWAR PRASAD 1, 
BAIJNATH Goenka, 1 P. L. W. 711; (1917) Par. 205; 
2P L.J. 446 508 
5. 48 . 820 
- 5, 60 (c)—Insolvent possessed of zemindari, 
whether agriculturtst House, whether can be sold, 
Where the chief source of income of an insolvent at 








“tho time of his application is his zemindari, he is not 


an agriculturist in the true meaning of the word, 
although he cultivates some land, and his house is 
not, therefore, exempt from sale under section 60 (c) 
of the Civil Procedure Code. A TEJ SINGH v. 
BANWARI Lat, lə A. L. J, 540 544 
Ss. 80, 2 (2}, 97—Suit against public servant 

— Notice, necessity of. 

Plaintiffs sued defendant, the Bench Clerk of a Sub. 
Divisional Judge, for the recovery of a sum of money 
which they alleged had been lost through his care- 
lessness in losing or concealing an ayplication 
for the execution ofa decree, which became time. 





. barred through the loss: 


Hetd, toat the suit could not be instituted without 
giving the defendant a notice under section 80 of the 
Civil Procedure Code. 

Lhe adjudication referred to inthe definition of a 
decree in section 2 (2) of the Civil Procedure Code 
is an adjudication granting or refusing any of the 
reliefs claimed in the plaint and embodied in a formal 





declaration, UB NGA MEIK v. Nea Gri, 3 U. B, R. 
(1947), 4 677 
5.91, scope of—aleutta Municipal Act 


(IIT B. O. of 1899), s. 336, whether controls s. %1, 
Uivil Procedure Code - Public highway, dedication 
of 74 
—— §, 92, applicubility of-—Trustee, de son tort. 
Section 92 of the Civil Procedure Uode, 1908, 
applies to the case of persons who are trustees de son 
tort, A SIDDHAN LAL r. GAURI SHANKAR 165 
mmm Q, 92—Management of trust ~ Court, dighretion 
of.. 


In a suit uudersection 92 of the Civil Procedure 


_Code, 1993, a Jourt has complete disoretion in arrang 


s 
2 
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ing for the management of a trustto which the 
section applies, although it is the duty of the 
Court to take into consideration such matters as 
the wishes of the founder where these can be 
ascertained) and also the past history of the institu- 
tion and the way in which the management has heen 
carried on theretofore. A DHARAM Dass v. Sapuo 
PRAKASH 177 


S. 92-—“Such further or other relief as the 
nature cf the case may require”, meaning of—Sepurate 
suits for same trust, consolidation of—Judge, power of 
we Jurisdiction, 


. The words “such further or other relief as the 
nature of the case may require” in section 97 of the 
Civil Procedure Vode cover every subsidiary order or 
direction on uny matter of detail necessary for 
carrying out che main purposes of the section 

Where more than two suits in the matter of the 
game trust have been sunctioned and are brought to 
trial, although with different parties, in the same 
Court, at the same time, onthe same subject-matter, 
under the same ciroumstances and for the sêmo kind 
of relief, a Jndge has power under the Civil Procedure 
Lode toconsolidate the suits; that is to say, for the pur- 
pose of the hearing to merge them into one and treat 
them as one for all practical purpoves. 


A Judge making an express order consolidating 
such suits even without the consent of the parties 
acts within his jwisdiction. A DHARAN Das n 
DHARAM Das 1823 





S. 82-——T,ust created for public purposes of 
religious nature ~- Muhammadan, religious, founder of 
mew religious order—-Mausoleum, mosque and 
khangah built to his memory, management of— 
Offerings, title to. 

‘the management of the, matsoleum, mosque and 
khangah of a religious Mubenpimnadan, who was the 
. founder of a new religious order and to whom there 
could be no succession under any recognised rules, is 
a constructive trust created for public purposes of a 
religious nature, such asa Civil Court is competent 
to interfere with. © SHARFUDDIN v. MAQBULUNNIAA, 
4 0. L.J. 174 101 


-——— §, 99,0. XXXIV, R. 1 — Mortgage—Redemp- 
tion, suit for-- Adverse claimants, joinder of, whe- 
ther irregular — Misjoinder—Pract.ce - KOORA 


ae eee 656 100 126 
Ss. 100, 101—Finding of fact grossly erro- 
neous--Appeal, second, whether maintainable. 


‘the High Court has no jurisdiction to entertain 5 
second appeal on the ground of an erroneous finding 
of fact, however grossor inexcusable the error may 
seem to be. 

Where in a suit for pre-emption the lower Appellate 
Court found that a portion of the consideration stated 
in the sale-deed was fictitious and that the price 
had not been fixed in- good faith, the finding being 
based on the evidence ofthe vendee produced by the 
plaintiff as wellas certain books of account: 

Heid, that the Chief Court was precluded from 
disturbing this finding in second appeal, even though 
the correctness of the lower, Appellate Court's conclu. 


INDIAN CASHES, 
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sions was open todoubt: P PHARAYA Mat v. ILAHI, 
Baxrusy, 104 P. W. R. 1917; 89 P. R. 1917 772 
S. 100 (a)—‘Usage having the force of law,’ 

meaning 0f— Private right, whether falls under s. 100 

(a)— High Court, 

The expression ‘usage having the force of law’ ir 
section 100 (a), Civil Procedure Code, should ordi- 
narily be contined to the usages of the country or of 
the community, the law merchant and usages referred 
to in section 11 of Act Vill of 1865 It is doubtful 
whether questions as to private rights fall within the 





section. Wi PANKAJAMMAL v. SECRETARY OF STATE, 
5 L. W. 346; 82 M. L. J. 257; SUM, L. T. 411 Slo 
5. 102—-Appeal, fecond 6055 








~~ 5, 102—-Suit for damages for breach of con- 
tract—Appeal, second, whether lies—-Mortgage— 
Zar-t-peshgi lease — Ejectment by lessor-— mortgagee, 
right of, to recover damages tor dispossession 37% 
Ss, 104 (2), 47, O. XXI, R. YO—Appeal, . 
second, whether lies from appellate order setting 

aside sale—Fraud, antecedent to sale proclamation, 
allegation of 4.0 


a a 





S. 105 (2)— Decision on interlocutory matter, 
failure to appeal against, effect of. , 
Apart altogether from the doctrine of res judicata, 
a decision in a suit given on an interlocutory matter 
whether appealable or not, if not appealed 
from is binding upon the parties in every proceeding 
in that suit, A HANSRAJ v, BIJAL RAM SINGH O44 


S. 107 (2) 846 


Ss. 109, 110, O. XLV, R, 8—Privy Council, 
appeal to—Certificate, conditions for grant of—KHases 
ment, decree as to, rights of—Vulue of subject-matter 
— Value of claims or right affected—‘Substantial 
question of law, meaning of—-'Pruperty in section 110, 
para. 2, meaning 'of. 

Where the subject-matter of a suit is an alleged 
easement right, which is negatived by the final 
decree of the “High Court, the real value of that 
right, for the purpose of an appeal to the Privy 
Council unde: the first paragraph of section 110, 
Civil Procedure Code, can be properly ascertained 
only on the basis of the detriment or injury which 
the party cluiming the right would sustain by its 
being negatived. And whero the actual detriment or 
injury caused does not amount to Rs 10,000, it is not a 
fit case for the grant of a certificate under paragraph 
1 of section 1.6, Civil Procedure Vode. 

Paragraph z of section 1,0, Civil Procedure Code, 
is intended to extend the privilege given by the 
first paragraph only to cases where a claim regarding 
rights of Rs. 10,0L0 or upwards in value is involved 
indirectly, though not directly ‘The second paragraph 
means that the suit must, to satisfy its conditions, 
involve rights and claims to property which rights 
and claims are worth Ks 1u,0C0 and upwards, not 
that the rights affect properties whose value is 
Rs. 10,000 und upwards : 

Under paragraph ë of section 110, the case must 
involve a question of Jaw of general interest or im» 
portance, and not the application of the law to the 
particular facts of the case. 

ler Sudasiva Aiyar, J.—Tho word ‘property’ in 
the seoond paragraph of section 1,0, Civil Procedure 
Code, means rights in property inferior to ful 
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ownership whore such inferior rights alone are the 
subject-matter in dispute, -p 
- Per Spencer, J.-—When ;some subsidiary interest, 
such as an easement of inconsiderable value attached 
ta property of great value, is in dispute, the value of 
the property affected rather than the value of tho 
subject-matter of the suit should determine the right 
of appeal The claim must be one “to or respecting 
property” of Rs. 10,000 in value, not a claim merely 
affecting property of such value. M APPALA RAJA 
_v, RANGAPPA NAICKER, (1917) M. W. N. 414 UL. W. 
12; 33 M, L. J. 481 620 


S, 110- Appeal to Privy Council- Substan- 
‘ tial question of law” — Construchon of document. 
‘Semble.—The construction of any particular’ docu- 
ment is not a substantial question of law within the 
' meaning of section 110 of the Civil Procedure Code. 
A KALLYAN SINGH v, Kanarya Lan 110 
> S. 115— High Court, revisional powers of, ex- 
tent of “Case,” meaning of. 

Section 115 of the Code of Civil.Procedure enables 
the High Court, in a casein which no appeal lies, 
tg call for the record and to pass such an order in 
the case as the Court may think fit, Lhe section 
applies to jurisdiction aloue, the irregular exercise, or 
non-exercise of it or the illegal assumption of ir, it 
is not directed against conclusions of law or fact in 
which jurisdiction is not involved. , ` 

' he word “case” is not defindd in’ the Code. It 
cannot be confined to litigation in which there is a 
plaintiff who seeks to obtain a particular relief 
against a defendant before the Court, and includes 
an ey parte application praying that persons in the 
position of trustees or officials should perform their 
trust or discharge their judicial duties. Ib includes, 
therefore, proceedings under section Oof Act XX 
of 863. P © BALAKRISHNA Upayar v. VASUDEVA 
AIYAR, 15 A. L, J. 645; 2 P, L. W. 101; 53 M. L. sa u9; 
26 C. L. J. 143; 19 Bom. L. R. 715; (L917) M. W N. 
628; 40 M. 793; 6 L. W. 501 650 


8-115, O. XXIII, R. l—Leave to withdraw 
with liberty to bring fresh suit—Insufficient grounds 
-~Revision-— High Court, interference by 14 
8. 1 5—Review— Discretion 

Court—Revision—High Court, power of 

he High Court in revision ander section 115, Civil 
Procedure Uode, cannot interfere with the discretion 
of a subordinate Conrt as to whether it should or 
should not review its judgment. © BuHas.ainpuc 
HALDAR v Kesan CHANDRA HALDAR 409 








Mauna ira aa 





S. 116—Revision-—Interlocutory order—High 

Court, puwer of, to interjere, 

The Chief Court has power to interfere in revision 
with interlocutory orders, but such poweris exercised 
only in very exceptional cases, e. g, where the order 
is so unjust and is likely to put things into so meon- 
venient æ position that irreparable harm would be 
done to the applicant for revision. P JMDAD ALI 
SHAH v. SAYED ALI, 26 P, R. 19:7 us 
S. 1lo—kevision-—Refusal to restore applica- 

i to set aside appellate decree—<dAppeal, whether 

ies, 
No appeal lies against au order refusing to restore 
, an application to set aside an appellate decree waich 
baji been dismissed. But where there has been a 
pt » x e. 09 e Ea S 
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serious miscarriage of justice, the. High Court wiil 


admit the case on the revisional side. A KAMESHAR 
DAYAL v. MISRI LAL r 330 
S. 146 846 





I 





S. 148, ScH. I, PARA. 16—Award fixing 
time for payment- Court, whether can extend 


time 609 
BS. 161 Ysy 


0. I, R. 1—Non-joinder of minor brother in 
suit to set aside alienation, effect of 004 


——— 0. I, Rr. 3, 5 429 


O. IL R. 2, S. 11—Suit to recover share of 
inheritance— Swit, subsequent, to recorwer share of 
gifted property, whether barred—Res judicata— 
Specific Relief Act (I of 1877), s. 42—-Suit for decla- 
ration of share in decree, maintainability of. 

One B. M in his lifetime divided his moveable pro- 
perty among his four sons, >», K. B. and A., and 
directed that a sum of Rs. 3,000 odd due to him from 
one B. i. should be held jointly by all four of them. 
On his death §. sued the representatives of B L. 
and got adecree for the whole sum as due to him. 
self. K then broughta suit to recover his share in 
the moveable andimmoveable properties left by B. 
M. His suit was decreed in respect of the immove- 
able property but was dismissed as regards the 
moveable property, inasmuch as it was held that B. 
M. had divided all his moveable property among his 
sons in his lifetime K. then sued for a declaration 
of his one-fourth share in the decree obtained by 8. 
against B. L.’3 representatives: 

-Held, (1) that the suit for a declaration was com- 
petent; ý 

2) that inasmuch as the previous suit related to a 
share in the property left by B M-it was not incum- 
bent on K to include init aclaim"for a share in the 
property held by S in which A. had an interest, and 
that, therefore, the suit was not barred cither by 

Order LI, rule 2 or by section 11 of the Civil Procedure 

Codo. P Sri Ram v. KANSHI Ram, 121 P L,R. 19 


255 
429 


O. II, Rr. 6, 7— Possession or joint possession 
of particular plot, suit for recovery of, maintain- 
ability of—Frame of swit—Contradictory causes of 
action Estoppel by pleading. 

The plaintiff brought a suit in the alternative, first 
of all, to recover a particular land on the footing 
that a legal partition had been made between the 
parties, and if the partition was not legal, then 
he asked to be putin joint possession with the defend- 
ants. The case went to trial without any application 
by the defendants under the provisious of the Civil 
Procedure Code to exclude one of the causes of action 
from the trial. The Trial court awarded the. plaint- 
iff a decree for joint porsession, which was affirmed 
in appeal without any objection having been made to 
the frame of the suit: 6 

Held, that in second appeal the defendant cod 
not urge that the whole of the proceedings cul- 
minating in the decree for joint possession should be 
put an end to on the ground that contradictory 
causes of action ought not to have been tried 
together, © Diraris Bata v, Nipur RAM Bara 402 

a > s se f., x ' 8 
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O. VI, R. 16—Pleadings—Plaint, amendment 
, of Inconsistent allegutions—Court, position of, 

The rule that the Court is-not to dictate to the 
parties how they should frame their case is one 
that ought always to be preserved sacred, subject to 
this limitation that the parties must not offend 
against the rutes of pleadings which have been laid 
down by the law, and introduce what is unnecessary 
.or tends to prejudice, embarrass and delay the trial 
of the suit. 

Where in a suit for possession, the plaintiff denied 
the genuineness of the deed of wakf set up in defence 
and pleaded in the alternative that the deed had 

‘been obtained from her by the defendants by fraud 
and undue influsnce: 

Held, that there was nothing in: the above allega- 
tions that could be regarded as likely to embarrass, 
delay or prejudice the trial, so as.to justify the Court 
in taking action under Order VI, rule 16, Civil Pro- 
cedure Code. - FARID-UN-Nisa v, MUKHTAR AHMAD, 


40. L, J. 280 - : -488 


aaa aaa A) VI, R. 17, S. 115—Plaint, amendment of 
am Revision—High Court, power of, to interfere. 
Plaintiff brought a suit claiming certain shares in 
the property in dispute Before issues were settled 
he filed on application under Order VT, rule 17, 
| Civil Procedure Code, praying for leave to amend the 
plaint go as to increase the number of shares claimed. 
The lower Court rejected the application: 
Held, |) that the plaintiff should have been given 
leave to amend the plaint; 
(2) that the Chief Court could interfere in revision 





with the order refusing leave to amend. P Inpap 
ALI SHAUL v. SAYED ALI, 26 P. R. 1917 65 
. 0. VU, R. 11 , 429 


mn oom O. VII, R. 11 Rejection of plaint -Court. 
fee, deficient, ` Se ite a, 
_ The provision of Yule 11, Order VII, Codo of Civil 
* procedure, is mandatory, so that u Court has no 
alternative but to reject a plaint written upon an 
‘insufficiently stamped paper, when the plaintiff on 
being required by the Court to supply tho requisite 
stamp paper within the time fixed, by the Court fails 
to do so. C MIDNAPUR ZEMINDARY CO. v. SECRETARY 
or Stave, 44 O. 352; 21 C. W. N, 834 9 


O. VIII, Re 1 mo 10, O. IX, Rr. 6(1) (a) 

(7), 18—Omission of defendant to file written 

statement—Declaration of ex parte, validity of. 

A defendant in a suit appeared in person on 4th 
September :915; he was then ordered to file a written 
statement and given time till 2Ist September 1915; 
on the latter date, he appeared and asked for further 
time. The request was refused, and he was declared 


ex partes 
e Held, per Ayling, J. (Seshagiri Aiyar, J., dissenting), 
twat the order declaring the defendant ex parte was 


not ultra vives. 

Per Ayling, J.—The rules- iu -Order VIII of the 
-Civil Procedure Code, intervening between rules | and 
“fi, aro all directed to making clear what should be 
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contained in a written statement referred to in rple 
J. They are really of the nature of explanations to 
rule 1. Rule 10 of Order VIII relates back to rale 1 as 
well as to rule 9 

Por Seshagiri Aiyar, J., (dissenting \— A party should 
not be declared ex parte when he appears in persdh, 
tho..gh his defence may be struck out. 

The omission to make a provision in rule 13 of 
Order IX, regarding the non-filing of a written state-- 
ment, isa clear indication that a declaration of ex 
parte can be made only for the non-appearance of a 
party. 

The words: “from whoma written statement is 
required” in rule 9 of Order VIII, cannot be read as 
referring back to rule 1. A whole mass of matter 
intervenes between the two rules and it would be 
doing violence to the language to read those words 
as referring torule 1. Rule 10 cannot be connected with 
rule lof Order VIII, M Rancasamt UDAYAN v. 
Manicxam PILLAL (1917 M.W: N 241 > 223 
—— 0. VII, R, 6- Set-off, principles gorern- 
ing. 

In a suit for the recovery of money the defendant 





“is not allowed to set off against the plaintiff's 


demand any sum which is not an ascertained sum 
legally recoverable and the claim. with respect to 
which does not arise out of the same transaction, 


"PAT Bisnun Caan v. AUDH Binanı Lat, 1 P. L. 


W. 615; 2 P, L. J. 45 ; (1917 Pat 279 350 


m -- O. IX, R. 5—Defendant not served—8uit 
consigned to record room — Second suit on same cause 
of action, maintainability of. i 
In a suit ona bond it appeared that the plaintiff 

had, on the 19th February 1909, brought a suit for 

recovery on the same bond against the same defend- 
ants, but as one-of the defendants could not then 

be served, the Court had, on the. IOth March 1909, 

consigned the suit to the record room’, making a 

reference to Order IX, rule 5, Civil Procedure Code: 
Heid, that it was impossible for the Court to 

dismiss the first suit under Order JX, rule 4, Civil 

Procedure 1 ode, that it was still pending and that, 

therefore, a second suit on the same cause of action 


. was not maintainable. P Nandk OHAND v. NUR- 


448 


Q: TX, Re 18-—-Suit against principal and 
surety Decree ex'parte against principal whether 
can be set aside without discharging ‘swrety— 
Plaintiff withdrawing suit against principal, effect 
of. 

A decree was passed against œ principal debtor 
and his surety, the decree being ea parte against the 
principal debtor. He thereupon applied to have the 
decree set aside: Plaintiff ‘consented to have his suit 
‘against the principal debtor dismissed on condition 
that he was allowed to execute his decros against the 
surety. The Small Cause Court Judge passed an 
order in ‘these terms: < 

Held, (1) thatthe Judgo wasin-error in setting 
aside the decree against the principal debtor without. 
setting it aside against the surety as well; 
` (2) that the plaintiff having -withdrawn his-suit 
against the principal debtor, his suit against the 
surety was liable to bo dismisséd. P MUNSHI Raw 
v MATAYA RAM 400 


UD-DIN 
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ome oem (), XX, R-4.(1)—-Judginent of Small Cause 

„Court, contents of. 5 

The judgment of a Court of Small Causes need 

not contain mote than the point for determination 

and the decision thereon, L B -Ko Kyaw Zan v, Daw 

Mya 890 

an —- Q), KX, R. 14—-Pre-emption—Decrer, co:- 
ditional upon payment into Court, compliance with 

--Mortgage of subject-matter of decree by decree- 

holder, 

Plaintiff obtained a decree for pre-emption con- 
ditional‘on payment into Court of the pre-emption 
money within a certain period. He raised the amount 
by a simple mortgage of the decreed property itself 
and paid it into Court: 

Held, that it was a sufficient compliance ‘with the 
terms of the decree,” A LAKHPAT SINGH v. Banu 
Ram | 35 
—— — 0. AK, R 18 ; 820 

— ©. XXI, R. 2—Adjustment, certifying of 

Rule, applicability of, to complex decrees. 

Order XXI, rule 2 (1), which requires cértifying 
to Court of adjustments made out of Court of 
decrees ‘of any kind’ applies not only to money. 
décrees, but-includes complex decrees under which 
possession of immoveables is also awarded and, 
as regards execution of that portion'of the decree, 
an uncertified adjustment cannot be’ recognized. M 
SETHURAMA Sanip v-Cuorra Rasa Baug, (1917° M. 
W: N. 821 82 


— —- 0, XXI, R, 2—Adjustment of decree out of 
Court nt certified to Court, whether can be recognis- 
ed. 

An adjustment. of a decree ont of Court can, 
under no circumstances, be recognised unless certified 
to Court. Me Marnar Dravia SAHAYA ELA NIDHI 
Co. LTD. v. SUBRAMANIA Pinas, 5 L. W. 644 889 


——-— O, XXI, Ri2 Decree, adjustment of —Decree- 
holder, right of, to release some or all judgment- 
“débtors from liability 
Under Order XXI,-rule 2, of the Civil Procedure 

Code, a decree-holder and his judgment-debtor can 

adjust their respective rights and liabilities in regard 
to the decree in any manner agreed upon by them 
including the discharge of the judgment-debtor. 

There is nothing in Order XXI, rule 2, or any other 
provision of the Civil Procedure Code to prevent the 
release by the decree-holder of some of the judgment- 
debtors from their liability under the decree. 

LALJI SINGH vi GIRJA PRASAD SINGH 


—— ~ Q XXI, R. 2—Mortgage -Payment of 
amount awarded by preliminary decree out of 
Court, whether can be recognized without certifica- 
tion. 

On an application made for a decree absolute in a 





suit to enforce a mortgage security by way of sale, . 
the Court cannot take cognizance of the payment to. 


the mortgagee out of Court of the amount awarded by 

the preliminary decree, which has not been certified 

to the Cours under the provisions of Order XXI, rule 

2, Civil Procedure Code. © Pinan Bist v. JITENDRA 

Mouan, 250. L. J 558; 21 C. W. N. 920 

—— <= 0, XXI, R. 4, whether reatricted to decrees of 
British Courts; 
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Order XXI, rule 4, Civil Procedure Code, is not 
restricted in its application to decrees of British 
Courts, it applies equally to decrees of foreign 
Courts Wl Srinivasa ALYAVGAR v. NARAYANA 
Aryvangar, (1917) M. W. N. 498;6 L. W. 261 670 


- = 0. XXT, R 22—Arrest without notice, lega- 
lity of. 

Sub-clauge (1) of Order XXI, rule 2°, Civil Pro. 
cedure Code, is- imperative and must be followed, 
unless notice prior to arrest is dispensed with under 
sub-clause (2 , in which case the Court should defi- 
nitely record its reasons for doing s0 WE Srinivasa 
AIYANGAR t NARAYANA AIYANGAR, (1917) M. W.N. 
498; 6 L. W. 261 670 


ed 


QO. XXI, R. 22-—-Civil Procedure Code (Act 
XIV of 1882), s. 248—High Court Original Side 
decrees, revivor of - Decree against several persons 
-——Notics, issue of, to some—Limitation, fresh starting 
point of-—-Limitation Act 1X of 1908., Sch. I, Arts, 
182, 183. 

Both on the reason of the thing and on the analogy 
of the provisions of the Civil Procedure Code which 
apply the doctrine of revivor to India, as regards the 
revivor of the decrees of tho High Court, Original 
Side, notice must go to the parties against whom it 
is sought to revive the decree. 

Explanation Lin the 3rd column of Article 182 of 
the Limitation Act refers only to applications under 
the Article and has nothing to do with the revivor 
of Original Side decrees. M KRISIINAIYAH ~, 
GAJENDRA NAIDU, 22 M. L. T 20; 6 L. W. 290 608 

O. XXI, R. 35—Delivery of possession to: 
agent, ` 

Under the provisions of Order XXI, rule 35, of the 
Civil Procedure Code, delivery of possession can be 
made to any person orally authorised by the decree. 
holder to take possession, even though he does not 


hold a power-of-attorney from the latter N Lava 
v. EMPEROR, 3 N. L R. 87; 18 Gr. L. J. 689 6&9 
—- Q XXT, R. 63 43) (b) ai) 816 


—— ama 


O. KAI, R 90, Ss. 104 (2), 47—Appeal, 
second, whether les from appellate order setting 
aside sale—Fraud, antecedent to sale proclamation 
allegation of. 
An order in first appeal setting aside an execution 
sale on the ground of fraudulént suppression of the 
sale proclamation and consequent inadequacy of price 
does not become open to second appeal, merely 
because the judgment-debtor impeached the sale 
not only.on the gronnd of fraud in the publication of 
sale but also on the ground of fraud antecedent to the 
publication, and the ourt of First Appeal held that 


“the latter was notestablished. - 


Quxre.--Whether the decision of a question of 
fraud antecedent to the publication and conduct of 
an execution sale brings the case within the scope ‘of 
section 47, Civil Procedure Code © FuLsSUMMANNESSA 
Bises v. HarAMADDI MoLLa, 25 C. L. J. 399 426 


P = O. XR, R. ,90-—Teregularity in sale pro- 
amation—Two vy tions ~ J ny 
Sa atuatons —~Substantial murya 
Itis essential for a judgyent-debtor in order *to 
succeed on an application under Order XXI, rule 90 
ef the Ciril Procedure Code to show that the 
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inadequacy of the prices stated in the gale proclama- 
tion was. can:ed in consequence of the irregularity 
alleged. : 

. A sale proclamation stating two separate 
vilnations, the decree-holder’s valuation and the 
judgment-debtor’s valuation, is not irregular. PAT 
Nasp KISHWAR BAHALU KEDAR Nati 849 


mn O. KAI, R. 4— Preliminary decree —Deith 
of defendant before final decree—Application for sub- 

stitution l 

A preliminary decree does not put an end toa 
suit; it must be continued up to the stage of the 
final decree. 

' Where after the passing of a preliminary decree 
in a snit the defendant died, and an application to 
bring his representatives ou the record was mado 
more than six months after his death: 

- Tell, that the application was barred by time. A 
Morr Lat v Ram NARAIN, 15 A. Te. J. SAN 1006 
O XXIf, Rr 40, ti OO. XLU, RAD, 

Ss. 107 (2), 146-——Devolution of interest pending suit 

—Application under O. XXIL, r. 10, after decree, 

maintainability of-—-Appeal, right of, by person ac- 

quiring interest who was no party to decree appealed 
`- against —Merits of appeal —Court, duty of. 

Order XXITJ, rule 10, Civil Procedure Code, does 
not apply to cases wherein the new party alleging 
acquisition of oa interest takes action after the 
decree and before the appeal against itis begun. 
The discretion of the Court to allow or refuse the 
substitution’ of a new party under the rule should be 
exercised only ip connection with pending pro- 
ceedings in which the material considerations of 
immediate convenience are within its knowledge. 
The new party cannot apply, under the rule, to be 
impleaded only for tho purpo-o of preferring an 
appeal ‘against a concluded decree. 

The appeal can, however, be entertained under 
section 146, Civil Procedure Code, if the merits are in 
favour of the'appellant, so that substantial justice 
may not be defeated. Mi SUBBA PILLAI v. RANGA- 
sAMI, (1917) M. W -N. 806 i 846 
O. XXII, Rr. 10, Ll-~ Official Receiver, appeal 

by —Continuation of proceedings by successor without 

amendment of cause Title, validity of—Intimation 
of change to Court—Decision on merits, effect of. ` 

Quzre.—Whether, on the-resignatiou of his office 
by an Official Receiver maintaining a suit or appeal 
his ‘successor can continue the proceedings without 
his name being brought on the record, 

Where, however, the change of personnel was 
intimated tothe Court, which proceeded notwith- 
standing to pronounce a decision on the merits, the 
record must be deemed to have been amended by 
substitution of the name of the new officer in place of 
the one who had vacated office. M è RAMAKRISHNA 
Tver v OFFICIAL RECEIVER, TINN&VELLY, 9 L. W. 507; 
32 M.L. J. 520 ` 170 
O, XXHI. R. 1, 8. 1]—Appeal—- Withdrawal 

of swit - Res judicata. 

Once a case is taken on appeal it cannot be said 
tohave been finally determined until the Appellate 
Co@rt hus adjndicated upon the question in issne 














between the parties, and by reason of the Court - 


allawing the suit to be withdrawn by the plaintiff it 
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cannot be said that its order possesses that nacessary 
degree of finality soas to operate as res judicatac 
relative to the rights of the parties to the antecedent 
litigation. PAT RAM LOCHAN SINGH v. JATADAARI ` 
SINGH 853 


- -— 0. XXIII, R, 1, S. 115—Leare -to withdraw 
with liberty to bring fresh suit—Insufficient growads 
—Revirtun— High Court, interference by. . 

The mere fact that the Primary Court granted 
Jeave to a plaintiff, to withdraw from his suit.with 
liberty to bring a fresh suit on the same cause $f 
action on insufficient grounds is no ground for the 
Jligh Court's interference in revisiun under section 
115, Civil Procedure Code, unless the lower Court in 
granting- leave acted without jurisdiction or with 
material irregularity in the exercise of its jurisdiction. 
C- Basupes Narayan BINHA u. KADAMBINI DASSI j 

-~ — O XXIII, R. 1, S. 1!—Res juđdicata~ Relin- 
quishment of portion of claim without leave, con- 
sequence of. . 7 < 

In asuit for recovery rf possession of land, the 
plaintiff included within the boundaries described in 
the plaint two purcels A and B, and put forward his’ 
clainn for ejectment in respect. of both on the allegation. 
that the defendants had dispossessed him therefrom, 
but before the Commissioner at the local enquiry, and- 
atthe trial, the plaintiff relinquished his claim with- 
out leave of the Court in respect of the parcel B, 
with the result that the suit was dismissed with 
regard to that- parcel: : 

Held, that a subsequent suit for recovery of pos- 
session of parcel B agaiust the same defendants was 
res judicata and was also barred under Order XXIII, 
rule 1, Civil Procedure Code, as the dispossession which 
was the cause of action in both the snits was in 
reality the same, although the plaintiff falsely allegéd, 
in his p'aint-in the subsequent suit, dispossession at 
a later date. © DanesH MoLLA v, DHANANJOY 
Biswas 408 


0. XXIII, R. 1—Will—Probate, application 
: for, withdrawal of—Court, duty of—O, XXIII, R. 1, 
applicability of, to Probate proceedings 345 
O. XXIII, R. 1, 5. 11— Withdrawal of claim, 
order for-—Incompetency of Court to permit with- 
drawal, effect of ~Res judicata—Jurisdiction, trregu- 
lar exercise of. 

An order permitting the withdrawal of a claim 
under Orier XXIII, rule |, Civil Procedure Code, 
which is beyond the competency of the ‘ourt 
pass, is not a nullity but an order passed in the 
irregular exercise of jurisdiction, and such an order 
does not operate as res judicata so asto bar a subse- 
quent suit for the same relief. 

Evenif the orderin the earlier suit be treated as 
a nullity, a second suit for the same relief is not — 
barred as the claim remains undisposed of, Ml THUL- 
JARAM Row +. GOPALA AlYAR, ( 917) M. W. N. 234; 
2: M. L. T. 229; 32 M, L. J. 434 611 


QO. XXIII, R. 8~—Agreement dealing with 
-matters not included in claim, whether lawful. 
A compromise is not unlawful within the meaning‘ 
of Order XXIIT, rule 3, Civit Procedure (ode, merely 
because it deals with matters not included in the 
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glgim.” In such, a case the Court should see how 
far it relates to the matters in suit and should pass 
a decree in regard to those matiers. P HARI CHAND 
v. MAGHI Mat, 95 P. W. R. 1917; 12 P.L. R. 1917; 
18 P.R 917 675 
O. XXIII, R. 3, O. XXXIV, R. 5—Prelimi- 
nary decree-—Part payment out of Court—Adjust. 
ment of such puyment, whether permissible at final 
decree, 

There. is nothing in Order XXXIV, ‘rule 5, of the 
Civil Proceduré Code to justify the view that Order 
XXIII, rule 3, does not apply to adjustments of 
accounts made between the date of the preliminary | 
decree and the date on.which the accounts between 
the parties are finally settled. . 

If a preliminary decre¢.is satisfied in part out of 
Court, the Court at the final taking of accounts will 
permit such payment towards the “satisfaction of the 
decree. PAT JoGENDRA PRASAD NARAIN SINGH 44. 
GouRI SANKAR Prasan Sanu, 2 P. L. W. 66; 2,P. L. 
J. 533 138 

oe QO. XXXII, R. 4—Guardian ad litem, appoint- 

ment of — Adverse’ interest——Copsent of guardian— 

Minor, decree against—~Suit to set aside decree—Pre- 

judice to minor— Proof. 

The mere omission to obtain the consent of the 
person whom it is proposed to appoint guardian 
ad litemof a minor is not fatal tothe proceeding. 
It must bè shown that the minor was prejudiced by 
the defect. 

A minor when he comes of age can attack a decree 
obtained sgainst him during his minority upon the 
ground that the person who represented him in the 
litigation had an adverse interest, but he must, show 
that in that particular case that particular person 
had in fact a particular adverse interest. He cannot 
be allowed to succeed on mere surmise. 

Where 8., a minor, was sued on a mortgage-bond 
exeonted on his behalf. by his mother for legal neces- 
sity and benefit of the minor, and the mother, who was 
also.the: certificated guardian of the person and pro- 
perty of the minor, was appointed his guardian ad 
litem, but she failed to: appear in the suit though 
notice was served upon her, and a decree was passed 
against the minor: 

Held, that the decree could not be set aside merely 
ou the ground that the mother’s consent to act as 
guardian ad litem was not obtained, when it was prov- 
ed that the minor was in no way prejudiced by the 
procedure adopted PAT SuRrAJ Dao NARAIN MISSRA 
v. SARIUG PRASAD SIERRA, I P. L, W. 647; (1917) Pas. 
WA 2. L. J. 390 227 


O, XXXII, R. 4 (8)—Minor—Guardian ad 
litem. 

The provisions of rule 4 (8) of-Order XXXII of the 
Oivil Procedure Code are mandatory and imperative 
in their nature and it would amount to want of 
jarisdiction in the Court to appoint a guardian 
ad litem on behalf of a minor without his consent. 
PAT MOHAN KRISHNA Dar v. Har PRASAD l 2 


sO XXXI I, R. 7— Agr dement var ying ter M3 ah 
decree—Parties minors- ~ Agreement, whether can be 
avoided. . -~ 
: An agreemeut varying the terms ‘of a Jura bate 
ween parties who are minors, whioh is not sanctioned 
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by the. Coart under Order XXXI, rule LA Givil Pro- 
cedure Code, can be avoided by each of the parties as 
against the other, A. party who is barred by limita- 
tion from actively avoiding it as plaintiff can, how- 
ever, defend a suit bronght against him on that 
agreement by pleading the voidability of the transac- 
tion as against him. M SETHURAMA SAHIB Ve Onorra 
Rasa Sanres, (1917) M W. N. 327 820 
—— 0. XX X1V-——Mortgage—Scheme for pada 
under decree for foreclosure, sale or redemption, 

The procedure under the provisions of Order 
XXXIV, Civil Procedure Code, is essentially different 
from the procedure in-a. mortgage suit under the 
terms ofthe repealed sections of the Transfer of Pro: 
perty Act and the: method of payment tothe mort- 
gagec as authorised by the Transfer of Property Act 
has been abolished. 

The schemo stated under the terms of Order 
XXXIV, Civil Procedure Code,’ for the paymenit of 
mortgage money under a decree for foreclosure; salo. 
or redemption noted. C PIRAN BIBL v, JITENDRA 
Mouan, 25 C, L, J. 553; 21 C. W. N. 920 e` 845 
O. XXXIV, R. 1—Mortgage-decree against 

father —Ewecution— Sale—Redemption, suit for, by 

son not in @wistence at date of decree, maintainability 

of — Right of son not made party to suit. i 

Ason, who was not born at the date of a mortgagé- 
decree ana sale, cannot bring a suit for redemption 
of the mortgage; nor can a son succeed in a redemp- 
tion suit „after sale on the sole ground that he was 
not impleaded as a, party in the mortgage suit 
against his father; even though the mortgagee had 
notice of his existence, unless ib is proved that he 
was intentionally omitted from’ the mortgage snit in, 





“ order to defeat his right to redeem. PAT SUBALAL 


SINGH v RAMESHWAR SINGH, 1 P. L. W. 7386 "525 

O. XXXIV, R. 1, 8. 99— Mortgage — Redamp- 

tion, susi for — Adver Se ' claimants, joinder of, whether 
irregular —Misjoinder— Praciice— Procedure. 

In a suit for redemption of a mortgage, it is not 
irregular to implead persons. claiming title to the 
mortgaged property adversely to the mortgagor. 

Even if the joinder of such persons amounts to 
misjoinder and the Trial Court does not take the 
necessary. steps to cure -the defect before deciding 
the suit, the Appellate Court should not reverse the 
decision of the Oourt of First Instance on tlie 
ground of misjoinder alone, unless such misjoinder 
has affected the merits of the case or the jurisdiction _ 
of the Court. 

The question whether merits or jurisdiction “have 
been affected should not be assumed but should 
be deduced from the facis of each case, the evidence 
and the course of the trial in the Court of First 
Instance. M PUMULLI Manakan NARAYANAN’ W. 
V BNKITAJELA Alvar, b L. W. 615; (1917 JM, T - 

417 > 
mama (), KAKIV, R. Ngan saka Banger ao 
mortgage—Pr oper parties, - 

Where a prior mortgagee of an entire: topless ; 
brought a suit against his mortgagor and the sube. 
sequent, montgagee of. a portion of..the property, ang: -: 
the applicants sought tò be made:-parties:!to tha: suit.:+ 
on the allegation that they were the owners: of the 
whole property and had PARANTAN the subsequent. .. 
mortgage: l De s 


` Lab v. Karam SINGH, 15 A. L. J. 448 


f 


1026 


CIVIL PROCEDURE GODE—-18908—contd. R 

Held, that the applicants were not strangers, but 
proper parties, to the suit. O NAGESHWAR SHUKUL 
u. JASODRA, 4 Q. L. J. 852 288 


m m O, XXXIV, B, 5—Instalment decree—Default 
~ Application for final decree, nature of—Limitation 
Act (IX of 1908), Sch. I, Art, 181. 

Under the Civil Procedure Code, 1908, an applica- 
tion for a final decree is not an application in exe- 
cution. a 

In a suit on a mortgage a compromise was effected 
by which the defendant was required to pay the 
money by certain instalments and in default of pay- 
ment of any one instalment the property was to be 
sold for the full amount of the claim. On default 
being made, the decree-holder applied under Order 
XXXIV, rule 5, of the Civil Procedure Code, for a 
final decree. The application was dismissed on the 
ground that the decree was harredjby time: 

Held, that Article 181 of Schedule I of the Limita- 
tion Act applied to the case and that time began to 
run from the date when default was made. A RAMJI 
424 


~ = (), XXXIV, B.5, O XXI, R. 3—Prelimi- 
nary decree—-Part payment out of Court—Adjust- 
ment of such payment, whether pormiesible at 
tinal decree 28 


— 0O, XXXIV, Br. 14, 15-—-Transfer of Property 
Act {IV of 1882), s. 99 — Decree on security bond— 
Euecution—Property charged, whether can be sold— 
Rateable contribution— Value cf properties, determi. 
nation of. 

The respondent executed a security bond in favour 
of the appellant by which some properties were made 
security for a certain sum. A money decree was 
obtained by the appellant on the bond which, though 
it declared a lien on the properties mentioned in the 
bond, did not amount toa decree on the footing of a 





“mortgage: 


Held, that the decree-holders could not bring the 
charged properties to sale in execution of the decree 
and that their only course was to institute a suit on 
the lien declared by the decree. 

The distinction between section 99 of the Transfer 
of Property Act and rule 14 of Order XXXIV, Civil 
Procedure Code, pointed out. 

Semble.— Where several properties are made 
security for a debt, in arder to determine the liability 
of each property to contribute rateably to the debt, 
the practice of she High Court is to take the valua- 
tion of the properties at the date of the instrument 
creating the security. © GOBIND CRANDRA Par v. 
KAILASH CHaNnpra Pat, 25 0. L, J. 354 2 

O. XXXVIIT, B. 6 816 


— 0. XL, R. 1, O. XIN, cu. (s)—Receiver, 
order for appointment of, without naming person, 
nature of— Appeal. 

Per Abdur Rahim and Srinivasa Aryangar, JJ.—The 
pronouncement by a Court that a Receiver should be 
appointed without naming a specific person is an 
ogder under Urder XL, rule 1, Civil Precedure Code, 
and'is appealable under Order ALI, clause si. 

Per Srinivasa Aiyangar, J.—An order for the 
appointment of a Receiver is as much an order 
appointing a Receiver’ as an order naming a partionlar 
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person as Receiver and the right of appeal conferred 
by clanse (5) of Order XLIII, Civil Procedure CA, 
against orders under Order XL, rule J, is not restricted 
to any particular kind of order but against all orders 
under the latter rule. 

Per Spencer, J.dissenting.— An order that a Receiver 
should be appointed ig merely interlocutory and as 
it cannot be putinto operation until some one is 
actually appointed, an appeal against tho same is 
premature. WI PALANIAPPA CHETTY v, PALANIAPPA 
Currry, 32 M, L. J. 804; 40 M. 15; (1917) M. W. N. 
343; 5 L. W. 776 185 


O. XLI, R. 4, applicability of. 

The provisions of Order XLI, rule 4, of the “Civil 
Procedure Code do not apply toa case where the 
yrounds of appeal are not common to althe appel- 
lants P Naxpa?d JarCuanp, 36 P. W. R. k 84 
rme: O, XLI, R. 10, ce. (2) —Appeal, dismissal of 

~- Re-adimission—Judge, power of. 

A Judge has jurisdiction to re-admit an appeal 
dismissed by anordor under clause (2), rule 10, Order 
XLI, Civil Procedure Code. 

But an order re-admitting such an appeal without 
notice to the other ‘side is not binding on ‘it. -C 
GOLJAN BIBI v, NAFAR ALI 234 


0, XLI, R. 22—Appeal.—Practice—Respond- 
ent, whether can maintain decree on ground deciled 
against him-——Cross-objections—Suit for declaration 
of invalidity of gift~ Non-ancestral propzrty. 

Ono B. made an oral gift of his landed property to his 
unmarried daughters and mutation of the gifted land 
was effected in favour of the donees. On B.’s death 
his collatcrals in the sixth degree sued for a 
declaration to the effect that the gift made by B. to 
his daughters should not affect their reversionary 
rights after the death of the widow. The Subordinate 
Judge, holding that the land was ancestral but that 
by custom applicable to the parties the gift was 
valid, dismissed the suit. In appeal it was contend- 
ed by the defendants that the plaintiffs had no 
locus standi to question the gift because the land in 
suit was not the ancestral property of B. The District 
Judge refused tohear arguments on the point because 
no cross-objections had been filed against the finding 
that the land was ancestral: ` 

Held, (1) that the decree of the Subordinate Judge 
being one dismissing the suit, the defendants in their 
capacity of respondents in the District Judge's Court 
were entitled to maintain that decree upon any 
ground decided against ‘them by the Subordinate 

Judge without filing any eross-objections under 

Order XLI, rule 22, Civil Procedure Code, and that the 

District Judge acted illegally in declining to hear 

arguments on the question whether the land in 

dispute was ancestral or not: | 

(2) that the evidence on the record was insulficient 
to prove that the land was ancestral and that the 
plaintiffs’ suit was, therefore, liable to be dismissed 
upon this ground alone. P Parsant v. MANGAL 

Sineu, 103 P. L. R. 1917 237 

0. XLI, Rr 28, 25—Remand — Preliminary 
point—Decision on some issues—Order, proper. 
Under Order XLI, rule 23 of the Civil Procedure, 

Codo, 1908, it is only when the Appellate Court res 
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verges the order of the Court of First Instance on a 
preliminary point that the sait should be remanded, 

Therefore, where an Appellate Court decides -some - 
of the :isenés in @ case and: leaves-the other issues” 
to. be dééided -by the- Trial Coté; the cis shoul? 
a b£ remanded - under “Order XLE: “fule . 25, and “not 
under Order XLI, rule 93. A KALLU v, BAAGIRATE 
LAL 58 
=- —— 0. XLI, Rr. 24, 25- Issues, ve-setiling of— 

Framing new isane - Remand—Pr ocedure. 

The Court of First Instance decided a case on 
framing a materialissue as: “Have the plaintiff and his 
co-villaugers their alleged right of way by necessity, 
grant or prescription”. The Judge in the First Appel- 
late Court,.coming tothe cvnclasion that the issue 
which was really material had not been stated in the 
Court below, framed the issue thus: “Has the 
plaintiff acquired the right ofuser over the disputed 
path by virtue of any custom,” and then purporting to 
act under Order XLI, rule 24, Civil Procedure Code, 
dealt with the case on the evidence as it stood, 

- without taking any further eridenge or remanding 
the case for further evidence: 

Held, that the Judge acted wrongly as he did not 
realise that he was not re-settling the issues, but was 
framing an entirely new ‘issue, and that the proper 
course for him to take was to proceed’ under Order 
XLI, rule 25, Civil Procedure Code. © LASKARI «v. 
ABBAS BEPARI, 28 C. L J. 527 411 
-— —— 0, XLI, Er. 26, 3l— Failure to file objections 

—Court, duty of. 

The omission of a party to file objections against a 
finding, under rule .6 of Order XLI of the Civil 
Procedure Code, does not reliéye an Appellate Court of 
the duty imposed upon it by rule 31 of the order to 
give its decision on the issue. S JERAMDAS v. WADERO 
Snau Att, 108. L. R. 203 405 
— — 0. XLIU, R. 1 (1) 846 
O. XLII, cu. (8), O. XL, R. 1—Receiver, 

order for appointment of, without naming peraan, 

nature of --Appeal 
——— 0. XLV, R. 3 680 
O. XLV, R. 15 - Revenue salo of ijmali suare 
—Annuiment of sale and recovery of possession of 
shares in ijmali share, suit for—Order in Council - 

— Decree ~ Partition of ijmali share ~Kxecution— 

Decree-holder, whether entitled to share substitut- 
ed by partition for share decreed 508 





em 2; 


a 





O. XLVII, R. |, 8. 47—Application falling 
within s. 47 purporting to be undor O. XLVITI, r. 1 
—Form of application—Appeal 839 


= — 0. XLVII, R. 1 (o) -~-Reviews—Document not 
“produced at trial - : Negligence. 

Where a document which was not produced before 

judgment through gross negligence is subsequently 





produced and shows that an injustice has been done, . 


the interests of Justice demand that the party to whom , 
the injustice has been dons should bo granted a review 
notwithstanding his negligénce. , PAT BHAGELA 
KCE? V. ABDUL RAHMAN l 79 
Ses. II, paras 4, 15—Arbitration and award 
—Arbitrator giving evidence before his colleagues, 
effect of—Majority award, validity of ~Party deli- 
‘berately absenting hi mself —Misconduct of arbitras 
tors. 





GENERAL-INDEX, 


1024 


CIVIL PROCEDURE CODE —1903—oouold, 


The mere-fact that one ‘of three ‘arbitrators * "gave 
evidence befote the others, does not constitute mis- 
cdndtict “on the part the arbitrators 80 As to vitiate 
their award, - 5 

A majority award by s arbitrators is not pad, 
merely because the reference to arbitration did not 
provide that the opinion of the majority should 
prevail, where thè application to Court for reference 
contained a provision to that effect, 

Where one of the parties to an arbitration deli- 
berately absents himsélf from the hearing, the award 
concluded on the hearing of the arbitration in his 
absence is not bad, C Haripas Darra v BAIDYA 
Natu GHOSE, 21 0. W. N 895 646 
——m —— Sou. IT, PARA, 16,8. 148 — duard fixing 

time for payment—Couri, whether can crtend time. 

A valid award on a voluntary reference in a pend. 
ing suitis binding and conclusive on all the parties 
and the Court is not authorised to interfere with any 
portion of it. i 

Where in a suit, the matter in dispute is referred 
to arbitration by agreement of the parties and 
an award is duly madé by which one of the parties 
is directed to pay a certain sum to the other party 
within a specified time and a decree is made thereon, 
the Court has no power to extend the time fixed by 
ths award for the payment, even on the ground that 
the case isa hard one. C ABINASH CHANDRA Das 
v Hem Kumari Das 609° 
maan PARAS, 17, 5, 19—Agreement, pri. 

rate, to refer to arbitration—atters, some, covered 

by pendiny suits—Arbitrator refusing to act—Substt- 
tution of arbitrator—Court, power and duty of. 

Where, after the filing of an agreement under 
paragraph 17, Schedule TL Civil Précedure Code, 
one of the arbitrators refuses to act as such, the 
Court has power, under paragraph 19 read ‘With 
paragraph 5, Schedule IL, Civil Procedure Code, to 
substitute another arbitrator i in place of the refusin g 
arbitrator. 

A private agreement to refer to arbitration 
certain matters, some of which form the subject 
of pending suits, is not interdicted; but, where 
an application is made under paragraph 17, Schedule 
II, Civil Procedure Code, with respect to the filing 
of such an agreement, the order of the Court 
directing the reference to arbitration must be con- 
fined to the matters not covered by the suits 
pending on the date of the agreement, unless 
those suits have meanwhile been withdrawn or stayed 
pending. the reference. QO RAHAT Untan KHÅN v. 
Isap Untan Kuan, 40. L. J. 1814 38 


COMMERCIAL INTERCOURSE wiry ENEMÍES 
_ORDINANOE (VI or 1914) h R51 
——-—({War Proclamation of 12th September 
1914;—Contract, C. I F, for sale of goods by enemy 
firm —Declaration of hostilities before delivery of 
documents, effect of 526 


COMPANIES ACT (VIP or 1913), S. 153--Creditors | 
` and share-holdera, meeting of —Arrangement—Accept- 
ance by creditors not present at meeting, effect of — 
Majority. A 
Ina meeting held under the provisions of section 

153 of the Companies Act, the written acceptance of 

the arrangement by those ‘share-holders and creditors 
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who are not present, either in person or by proxy, 
cannot he taken into, consideration to make, up the 
majority in number representing three-fourths in value 
of the share-holders and oreditors. © KASHMIRI 
Bang, LTD. v. Goxut OHAND, 40. L, J. 10 57 
= 8. 153-—Scheme of composition, when takes 
effect —Declaretion, suit for, that plaintiff's liability 

. , on pro-note has ceased—Frame of sutt. . 

Plaintiff had a deposit of Rs. 4,000 in. the defen- 
dant Bank payable on the 10th October 1914. On 
the 3rd. September 1914 he borrowed Rs. 2,000 at 
12 per cent. per annum on the security of his deposit 
and executed a pro-note for the amount. On the 8th 
October 1914 the Bank suspended payment, and on the 
12th and 13th October the plaintiff wrote to.the Bank 
to pay him the balance after deducting Rs. 2,000, 
and received a raply that as the Bank. had stopped 
bitsiness'tio action could .be taken, The Bank started 
busitiess again on the Jst, July 1915 undera scheme 
sanctioned by the Allahabad High Court, by which 
debentures and preference shares were to be issued 
to all “fixed depositors” in lieu of their deposits. The 
plaintiff brought this suit for.a declaration that his 
‘liability ori the pro-note had come to an end and for 
an injunction that the Bank be directed to make 
entries jn the books accordingly:., 

Held; (1) that the operation of the scheme 

sanctioned by the High Court did not date back to 
the time when the Bank suspended payment but 
that it affected only those persons who were creditors 
at the'time when the sanction was accorded by the 
Court; — í ` : 
(2) that at the latter date the plaintiffs debt had 
come to an end and he was.a creditor tothe extent 
of Rs, 2,000 and that, the arrangement must, there- 
fore, be confined in its operation to his position as 
i creditor to that extent; 

h (3) that inasmuch as the Bank wanted the plain- 
tiff to accept the position ofa creditor to the extent 
of Rs. 4,000 and that of a debtor for Rs. 2,000 and 
the plaintiff repudiated his liability as such, urging 
that he was a creditor to the extent of Rs 2,000, and 
was prepared to accept the terms of the scheme 
to that. extent, no other remedy was open to him to 
haye an adjudication upon his alleged liability as a 
debtor other than. the action for declaration and 
injunction as brought by him and that he was, there- 
fore, entitled.to the relief claimed. P CHHUNNU DAL 
Vv. BANK OF UPPER INDIA, Lro, Denn, 106 P, W.R. 
1917 tog A 904 
CONFESSION, how ta be made—Magistrate, duty-of, 


¢ when recording confession l 721 
703 


h , retracted— Corroboration 
CONSTRUCTION or DOCUMENT—Bond authoris- 
ing sutt on default of payment of yearly interest or of 
' principal after fixed: period —Suit for principal sum 

—Cause of action. : 

Where an unregistered bond executed on the Ist 
of July 1906 provided that the borrower was to pay 
interest yearly and the principal sum’ was tobe paid 
within a period of six years and the general clause 
relting to what was to Happen in case of default 
was “dar surat wada khilafi mahajan mazkur ko 
ikhtiar hasl hai ki jaiddd. mankula wa ghair mankula 
se wasul-kar len?! | Se 8 l 
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Held, that on the proper construction of these words, - 
the plaintif had a cause of action for a suit for -the 
principal sum, if he brought it within three yekrs 
from the-date of the period fixed for payment, but 
that the suit for interest which had not been . paid 
for more than three years was barred. O AMIS 
HAIDAR Kaan v. Ram Dar, 20 O. C 152 229 

-: Intention. ‘ 

For the purpose of construing a document the Court 
has to look at the whole of the document and con- 
sider all its terms one with the other, and for the 
purpose of ascertaining the intention of the parties 
the Court is also entitled to look at the position 
of affairs at the time when the document was entered 
into and also at the position,of the parties who 
executed the document. ; 

- Per Chatteryea, J. - If the expressions used in a 
deed are capable of two constructions, that construc. 
tion should be adopted which is consistent with the 
law to which the parties are subject. C MOHAMAD - 
Umag v Man Koer, 21 C. W. N. 905, 783. 


Kabuliyat -Agreement to deliver half -pro- ~ 
- duce or pay fixed sum-—-Landlord’s right to insist | 











upon half produce 836 

Lease~Heritable rights~Lessee holding 
over, position of j ~» 116 
~- = SAle-doed, interpretation of 361 


CONTEMPORANEA EXPOSITIO, doctrine of, appli- 
cability of : 581 


CONTRAOT, construction of —Contract for supply of 
goods by agent of enemy firm-—— Declaration of hostili- 
ties.before arrival of vessel—Commercial Intercowrse 
wilh Enenies Ordinance (VI of. 1\914)—Capture of 
vessel and condemnation by Prize Court—Subsequent 
release, effect of—Breacà of contract—Damages, lia- 
bility for~ Contract Act (IX of 18725, s. 56, 
illus, fd). 

Defendants, agents of a German firm, contracted 
on 25th August i914 to deliver to plaintiff at Madura 
certain casks of dye in 3 instalments of 2 casks each 
‘to be delivered on arrival of the steamers, one lot of 
two casks to be delivered each time at Rs. 501-4-0 
for each cask.’ Tho defendants were not to be res- 
ponsible if the steamers did not cometo Madras or 
Tuticorin, the port for Madura, where the goods were 
to be consigned: One of the steamers, Barenfels, left 
Hamburg and Antwerp before the outbreak of svar but 
before ib could arrive, war had broken out and the 
Commercial Intercourse with Enemies Ordinance was 
in force. The Barenfelx ‘and-her cargó were captured 
in October 1914 and condemned by the Prize Court, 
She was, however, subsequently released and allowed 
to proceed on ker voyageto Colombo. “The defend. 
ants were precluded from taking delivery of the 
goods, unless they deposited a sum, amounting ‘to - 
twice the invoice value of the goods | In an’ action 
for damages for breach of contract against the 
defendants: ` ARANG Hip da deer 

- Held,’ that the defendants were not liable’ inas. 
much as ki 
{) on the.true construction ‘of the contract the 
defendants were uot liable to deliver the. goods even 
if the steamer did arrive when.thore were no, such 
goods in it; 


Hi 


t 
Fol. XL] 
OONTRACT— concld, 


(2) the capture of the ship was one of the 
possibilities contemplated under the clavse in the 
contract relating to the non-arrival of steamers which 
relieved the defendants from the obligation to supply 
the goods on the said contingency; 

(3) the condemnation of the goods related back 
and divested the owners of the goods as from the 
date of seizure and the effect of the proclamation was 
to render the further performance of the contract 
illegal; 

_ (4) the subsequent release of the vessel and her 
cargo did not impose on the defendants any 
obligation to purchase the goods “At a greatly 
enhanced price from the Prize authorities and make 
them over.to the plaintiff. WM BANGUY ABDUT, RAZACK 
SAHIB v. Knanpr Rao 251 


CONTRACT ACT (IX or .872', 8. 15—Coercion — 
. Threat to commit suicide, whether ‘coercion’ Suicide, 
:whether ‘act forbidden by the Penal Code’—'To the 
prejudice of any person whatever’, meaning of —Docu- 
ment, execution of, under threat of suicide, validity 


of. 

Per Wallis, C. J., and Seshagiri Atyar, J., (Oldfield, 
J., dissenting).—A threat to commit suicide, in conse- 
quence of which a dooument is executed by a person, 
is the threatening to commit an ‘act forbidden by the 
Indian Penal Code’ and amounts to ‘coercion’ within 
the meaning of section 15 of the Contract Act, and the 
document executed in pursuance of the threat is 
invalid and inoperative. i 

"Per Wallis, C J—It is impossible to` hold that an 
act which it is made punishable to abet or attempt 
is not forbidden by the Penal Code, especially as 
the absence of any section punishing the act itself 
is due to the fact that suicide is, in the nature- of 
things, beyond the jurisdiction of the Court. 

Per Seshagiri Atyar, J.~ Though, there is no pro. 
vision in the Indian Penal Code which forbids in 
terms the commission of suicide, there can be no 
doubt that the intention of the Legislature is to 
forbid such an sct simply because a man, by com- 
mitting the act, is beyond the reach of the law 

The word ‘prejudice’ in section if ot the Contract 
Act does not mean mere sentimental prejudice. 
Some legal injury must flow before a person can be 
said to be ‘prejudiced’ under the section. 

A wife who executes a document in consequence 
of the husband’s threat that he would . commit 
suicide is prejudicially affected by the threat. 

Per Oldfield, J.— Section 15 of the Oontract Act 
should be strictly construed, and the act of prohibi- 
tion not being expressly forbidden by the Penal 
Code, the prohibition cannot be inferred from the 
prohibition of attempts to commit it. An attempt, 
in the legal sense, can be recognized as such only 
after the criminal’s intention,.has been frustrated, 
not when. it is expressed, i.e, when the threat is 
made. M1 CHIKKAM AMMIBAJU V. GHIKKAM SESHAMMA, 
323 M. L. J. 494, 5 L. W. 7385; 1917 M.W N. a 


z Ss. 20, 21, 22 ~Document, ewecution of— Mis- 
take, nature and effect of, rendering document in- 
operative. so ` o 
The execution of a document by a person on a mis- 

taken assumption which bears only on the motive which 


+ 
= 
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induced the execution does not amonat to ‘a mi 

as to his rights’ which would justify a Bethan 

passing a decree for its cancellation M ALYAVIER 

V SUBRAMANIA JYER, 32 M,L J. 48961. W 9y 205 
meee S *3—Promissory nole—Vaunayal service. on 

liew of interest —Public policy — Limitation Act ( IX 

' of 1908), Sch. F, Art. 68-—~Rond, suit on—Condition 
breach of - Limitation. 

The plaintiff lent a certain sum of money to the 
defendant, on condition that the latter should hand 
over three of his pannayals to work with plaintiff 
that their services should be in lien of interest on the 
money lent and that if the pannayals failed to do 
satisfactory work, the money should become payable 
The pannayals left plaintiff's service and the plaint. 
iff more than three years after brought a suit to 
recover the amount lent with interest: 

Held, (|) that the transaction amounted tog trans- 
fer of possession of human cattie and wasg opposed 
to public policy and the money was, therefore, not 
recoverable; ' 

(2) that tho suit was barred by limitation as it was 
brought more than three years after the condition of 
the bond had been broken. M Soarr AYYANGAR v 
SUBB BAYAR, 5 L. W. 706 235 


~- §.23—Public policy—-Agreement to compound 
crimnal case, validity of-—Compoundable and non. 
compoundable offences. 

Quzre.— Whether an agreement for the com promise 
of acriminal case is void as being opposed to 
public policy, where the case was initiated by a com- 
plaint alleging compoundable and non compoundable 
offences but the Magistrate issued summons only in 
respect of the compeundable offence C Propuat 
CHANDRA SHOME V. SHASHADHAR KUMAR Guose 218 


— R. 23— Railway Company, liability of, to com. 
pensate consignor—Risk note exonerating Company 
from liability except for loss of complete package, whe. 
ther contrary to public policy, 

The form of risk-note under which a Railway Com. 
pany is exonerated from liability to compensate a 
consiguor, except for the loss of a complete package 
ig not contrary to public policy. C KALI Dass Mut. 
LICK v. BAST INDIAN RarLway Co., 21 GC. W, N., 815 
S. 26—Muhammadan tie Na 
Divorce~-Tafviz—Delegation of power of divorce 
‘to wife, valıdity of 803 


Ss. 88, 45 -Payment to one of several joint 
promisees, whether valid discharge ` 405 


ue 








S. 43, cope . 

The real effect of section 43 of the Contract Act 
is to deprive a co-contractor sued alone of hig right 
to have his co-contractor joined with him in the 
action It enables the plaintiff to get a decree against 
the one if he does not wish to or will not join the 
other it does not enable him to fil separate actions 
against both. It does not deprive the secondeco 
contractor of his right to plead the previous jedg- 
ment, or split up one cause of action into ag many 
causes.of action as there aro joint contractors. B 
ŞSHIVLL MOTILAL v, BIRDICHAND Jiveas, 19 Bom, L., 


4030 
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~—-——~ §§, 45, 88--Payment to one of several joint 


promisees, whether valid discharge. 

A payment to one of several joint promisees does 
not operate as a complete discharge of the debt. 
S JERAMDAS v, WADERO SHAH Au, IQ S. L. R ne 
m — S, 55—-Martgage of agricultural. land -—Re- 

demplion to be had, in khali fasl Jeth—Time, whe- 

ther essence of contract, se . 

In cases of mortgage with possession in respect of 
agricultural land, providing for redemption only at a 
particular season of the year known as khali fast Jeth, 
time is of the essence of the contract, and the mort- 
gagor, in order to. maintain a suit for redemption, 
must show that he madea fulloffer to redeem in, 
Lhah fasl Jeth and that such offer was refused, O 
KARIM Bixusn v. IDU Sean, 4 0. L. J, 834 381 


—— — S, 56 — Performance rendered impossible by 


outbreak of war-——Rights and liabilities of parties—- 


Contract of affreightment with aliewenemy before war, 

whether subsits after outbreak of war-—C. I. F. con- 

tract, incidents of —Emecutory contract, dissolution of 

—Hstoppel — Vendor and purchaser. 

Under a C. I. F. contract the defendants ‘vendors) 
sent ont an order to Europe for supply of certain 
goods to the plaintiffs (purchasers) in Calcutta The 
goods were shipped on the 2nd July 1914 in a 
German vessel which was onthe high seas when war 
broke out between England and Germany, and the 
vessel was captured by tha Government as an 
enemy ship and brought before the Ceylon Court of 
Admiralty. Onthe 25th Angust 1914 the ship was 
condemned as a lawful prize, but the cargo was 
released on condition that on its conveyance by the 
Crown to its destination the Crown would be 
authorised to recover certain expenses against the 
cargo released and delivered in Calcutta On the 
arrival of the goods in Calcutta, the defendants 
asked the plaintiffs to take delivery on payment of 
those expenses. On the plaintiffs’ refusal to do so the 
defendants disposed of the goods in the market, 
whereupon the plaintiffs instituted a snit for re- 
covery of damages for failure of the defendants to 
deliver the goods in terms of the contract: 


Held, that the plaintiffs were not entitled to- 


recover damages, as the contract between them and 
ths defendants became void under section 56 of the 
Contract Act, inasmuch as by the outbreak of tlie 
war, one essentialelement of the contract, namely 
the contract of affreightment, became unlawful and 
the fact that‘the defendants at one stage offered to 
deliver the goods.to the plaintiffs on certain terms 
did not estop them from pleading that the contract 
had become void under section. 56 of the Contract 
Act. ; 


“The incidents of -a C. I. F. contract explained, - 
„An executory contract made with an alien enemy- 
in, pgaco time is avoided or dissolved by the outbreak - 


of. gar, if it ennres tothe aid of the enemy or if itis 
in its. nature incapable of suspension. ~ 

A.eontract is deemed in its nature incapable of 
suspension, if its proper performance necessitates 
intercourse with the enemy during the war or where 
time is of the essence of the contract, or the parties 
canna, on. the restoration: of peace be put ona 
footing of equality. 
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A contract of affreightment may he dissolved 
without execution not-only by act of the parties, but 
in many cases by the act of the law.» If the voyage 
becomes unlawful or impossible to be performed, or- 
if it is broken up, either before or after it has actually - 
commenced, .by war or interdiction, complete or 
partial, of commerce with the place of destination, the - 
contract is dissolved. 

~ Per Mookerjee, J~-Where a ship is condemned as a 
prize but the cargo is released, the Crown is entitled - 
to impose the payment of freight as a condition of its 
release and has a lien on the goods till it is paid. 

The ultimate conveyance of the goods by the’ 
condemned ship toits destination is in no sense a 
continuation of the original voyage in fulfilment of ` 
the contract of affreightment but is essentially a 
new voyage under new conditions. CG’ MADHORAM 
Hourpeopass v. G. C. Sart, 21 C. W. N. 670; 25 0. TL. 
J. 62° ; M 383 

- —- § 46, illus, (d) 851 
~~ —— 6, 65, applicability of—~Broach and Kaira In- 

cumbered Estates Act (XXI of 1881), s. 28—Morigage 

by talukdar, validity of—Mortgagee, right of, to re- 

cover mortgage money. A 

Section 65 of the Contract Act has no application 
to a case of transfer of property by way of mortgage, ` 
where the transfer is perfectly valid when made 
aud remains valid for a certain period of time fixed 
by the law, 7. e., the lifetime of the mortgagor. 

Therefore, where a mortgage effected by a talukdar 
becomes void under section 28 of the Broach and 
Kaira Incumbered Estates Act, 1881, after the death 
of the talukdar, the mortgagee is not entitled to 
recover back the money advanced by him on the 


mortgage. B ParsHortam VERIRHAI v CHHATRA- 
SANGJI MapHAYVSANGJ, 19 Bom. L R. 545; 41 B. 546 


w = S 70, scope of -Transfer of Property Act- (IY 
of 1982), s. 51—Trespisser in good faith, improving 
land—Owner, liability of, to pay costs, of invprove- 
ment, 

The defendant encroached upon the land of the 
plaintiff, believing in good faith that it belonged to 
him as forming part of his adjoining land, cleared it 
of jungle and rendered it fit for cultivation at his 
expense: 

Held, that the defendant was not entitled to a 
charge upon the land decreed to the plaintiff for the 
expenses, as it was not established that the plaintiff 
or his predecessor was aware of the encrodichment 
but as what was done by the defendant for the 


improvement of the land was done by him lawfully | 


and was not intended to be done gratuitously and- 
as the plaintiff enjoyed the benefit of it, the defend- 
ant was entitled, under section 70-of the Contract Act, 


emt 


to be compensated for the money spent by him and, ` 


the plaintiff should geta decree to recover possession 
upon payment of the amount which’ was laid out by 
the defendant in improving the land of the plaintiff, 

Section 70 of the Contract Actis not limited to 
cases where the person lawfully doing the thing for 
another person knows who the other person is. C 
BHUPENDRA Kumar v Pyarr Monan Roy 464 


~m ——=- §, 74—Mortgage—Mortgagor, stipulation by, 
-to pay. by instalments —Def sult — Interest, whether 
‘penalty: ™ ' ue a” a NG 


. Lak PES 
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A mortgagor undertaok to pay the morigage-m oney 


#e ininstalments and it was agreed that in case of 


breach of promise the creditors would have the right 
to realize the instalment money as regards the expired 
and unexpired” period, principal with interest at 2 
per cent. per month from the expiration of the kist 
till realization: 

Heid, that the stipulation to pay the interest was 
not by way penalty, PAT SanpEo SINGH v. 
KARIMAN SINGH ‘770 
= mama R, 74—Penally—Vipulation to pay interest at 

higher rate on delaulfé of payment of lower rate - 

Court, power of, to give relief. h 

A stipulatiof to pay interest at a higher rate on 
default of punctual payments of interest at a lower 
rate is a penalty. But in the converse case, 4, €e., 
where the stipulation is for a certain rate of interest 
which would be reduced to a lower rate, if punctually 
paid, the stipulation for the higher- rate would not 
be treated as atpenalty, although if the question were 
res integra there is noreason why the stipulation for 
the higher rate of interest should not be regarded as 
a penalty in both cases. 

Section 74 of the Indian Contract Act does away 
with the distinction between penalty and liquidated 
damages, and under the section, as amended by Act 
VI of 1899, the Court has .the power to grant relief 
if the contract contains any stipulation by way of 
penalty, even where the contract was entered into 
before theamendment by Act VI of 1899. 

Where a mortgage-deed stipulated for the pay- 
ment of interest at Y} por cent. to be reduced to 73 
percent on punctual payment, but the scheme for 
liquidation of the mortgage debt, which was a 
material part of the deed, showed that interest was 
calculated at 72 per cent. only: 

Held, that, as it appeared from the construction 
of the mortgage deed taken together with the scheme 
that the intention of the parties was that interest 
should be paid at 7¥ per cent.~and on default at 9} 

“per cent , the mortgagees could not recover interest 
at more thax% per cent. but that they were entitled 
to reasonable compensation for non-payment of 
interest punctually—which compensation would be 
interest at 7} per cent. on the interest which was not 
punctually paid. C Syam Peary Dassya v. EASTERN 
MORTGAGE & AGENCY Co., LTD. - 865 


— mn §s. 78, 56— Effect of s. 78 on concluded O. I.” 


. F. contract— War Proclamation of 12th September 
1914 (Commercial Intercourse with Enemies Ordi- 
mance VI of 1914)—Contract, C. I. F.,for sale of goods 
by enemy firm—Declaration of hostilities before de- 
livery of documents, effect of—Inpossibility of per- 
formance—Non-enforceability of contract — Release 
of goods, effect of. 

The effect of a O. I. F. contract is that the buyer 
under it is entitled to the documents of title only 
on payment of the money due on those documents, 
Until then, he has noright to the goods. 

Where the documents of title are made oat to tho 
order of the shippers vendors, the buyer doss not 
acquire any right to the goods before he obtains 
the documents of title in exchange for payment 
and a contract of that description is not overridden 
by section 78 of the Contract Act which expressly, 
reserves from its operation any special contract 
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which the parties may enter into and impliedly 
accept the ordinary incidents attached to itt by 
mercantile usage. 

A buyer who had contracted for the supply of goods 
by an enemy firm before the commencement of 
hostilities under a O, I. F. contract cannot enforce 
its performance if, before delivery of documents to 
him, war had been declared. The contract had 
become impossible of performance and void by the 
combined operation of section 56 of the Contract 
Act and the Proclamation of 1Zth September 1914. 
_ The fact that the goods were released by Govern- 
ment after having been temporarily detained will 
not have the effect of reviving the contract or 
renewing the validity of the contract which had 
become void before the order of release was passed. 
lts only effect is that the Government withdraws 
its hands so that any party entitled to the goods 
may establish his right tothom. M SOORTHINGJER 
SaKALCHAND v. MAHOMED NASURUDEEN, 32 M.L. J, 
146 7 526 


Ss. 102, 108, 178—Transfer of Property 
Act (IV of 1982), s. 187-—Contraét-—-Negotiability— 
Delivery order, whether negotiable - Document of 
title— Test 86 


—- — §s.178, 179—Bailment —Pledgor and pledyee, 
rights of--Pledge by person in possession of goods 
having limited authority— Principal, knowledge of. 
Section 179 of the Contract Act does nob 

limit the scope of section 178, but saves a pledge to 

the extent of the pledgor’s own interest, notwith- 
standing the presence of invalidating conditions 

falling under one of the provisos to section 178, 

In other words, whenever he has an interest the 

person in possession of the goods or documents has 

unconditional authority to charge at least that 
interest. 

Plaintiffs, up-country cotton merchants, used to 
consign their cotton for sale to A and frequently 
called upon the latter to remit large sums of money, 
the security being the cotton ‘in A’s hands. A used 
to raise this money by pledge of the cotton to B, 
Subsequently A became an insolvent, and- the 
accounts between the parties showed a balance of 
Rs. 50,000 owing to A from the plaintiffs and 
Rs. 83,000 borrowed by A from B on the security of 
757 bales of cotton. In a suit by plaintiffs to recover 
the cotton from B: ` 

Held, that the plaintiffs were liable to pay B the 
money advanced by him to A on the security of the 
éotton, inasmuch as the plaintiffs knew the manner 
in which their cotton was being dealt with by A and 
consequently approved of the pledging and had urged 
A to pledge the cotton, when necessary. B LAKHAM- 
SEY LADHA & Go. v. LAKHMICHAND PADAMSEY, 19 Bom. 
L. R. 335 148 


——— §, 211 — Principal and ageni—Ayent for sale 
of goors—~Delivery order recerved Jrom broker—Pay: 
ment to broker, whether discharges agent. e 
A delivery order for certain goods belonging to 

the plaintiffs’ firm was handed over tothe defend- 

ants, for the purpose of enabling them to sell the 
goods at a commission, by a broker who. in the 

t 
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‘defendants’ presence, endorsed the name of the 
‘plaintiffs’ firm on the order. The defendants sold 
the goods and paid the price to the broker: 

Held, that in the absence of a custom of the trade 
warranting the defendants to pay the price of the 
' goods to the broker, or of proof that the plaintiffs 
had expressly or impliedly authorised the broker to 
receive payment, the defendants were not discharged 
from their lability to the plaintiffs for the price of 
the goods. ©  HARIBANGSA SHIBDAS RAKSAIT T. 
NALINI MOHAN SHAHA 799 
= — S, 233— Principal and agent—Ayent persane 

ally. liable — Principal, undisclosed — Swit against 

agent—Sutt, subsequent, against principal, whether 
maintainable. 

A plaintiff who has aright to sue bothan agent 
and his principal ander section 283 of the Contract 
Actis not competent, after he has sued one of them 
to judgment, to sue the otherin a second suit, 

Section 233 of the Contract Act enacts substantive 
law, laying down who shall be held liable, and not 
adjective law, defining the procedure by which the 
liability may be enforced, This section merely 
creates a joint liability so that judgment mny be 
obtained against both principal and agent. 

The illustration to section 233 shows that the 
words “hold them both liable’ mean that the party 
denling with the agent can join both the agent and 
the principal in one suit, and there is no suggestion 
that if he does so he is only entitled to u decree 
against one or the other and not against both. 

Section 233 ‘of the Coniract Act gives the party 
dealing with an agent who is personally lable a 
double form of election. He-can choose between 
suing both principal and agent jointly or electing to 
sue one of them. So that in any case if he sues 
one to judgment a suit against the other will be 
barred. But if he sues both and one consents to 
judgment that cannot be a bar to his continuing the 
suit against the other. B SHIVLAL Mornay v. BIRDI- 


CHAND JIVRAST, 19 Bom. L. R. 370 194 
CONTRACT, O. L F., meaning and scopsof M wa 


tile usage 
COSTS awarded ayame nominal party put forward by 

real party, whether can be recovered from real party 

Inherent power to award costs—Appellate Insol. 

vency Jurisdiction of High Court. B 

Proceedings for the adjudication of the petitioners 
in insolvency, institnted in the Original Side of 
High Court by certain perrons in the name ofa 
ady, were dismissed with costs against the lady 
by an order of the Court, and an appeal against the 
order preferred inthe name of the lady was also 
dismissed with costs by the Appellate Court: 

Held, on a substantive application of the petition- 
ers to the Appellate Court that the real people 
who put forward the jady to institute the proceed- 
ings for the adjudication in insolvency should be 
made to pay the costs of the proceedings awarded 
against the lady and taxed by the Taxing Officer, 
although those persons were not present when the 
taxat@on of costs took place on notice to the lady, 
and although one of them did not live or carry on 
business within the limits of the Original Side of the 
High Court. C KETOKEY CHARAN BANERJI V. SARAT 

Kumari Dugi. 21 C. W, N, 526; 26 0. L. J. 44 999 
+ 


INDIAN CASES. 


[1917 
COSTS — concld. 
Lender of rent-—-Contract Act (IX of 1872), 4 38, 





Ordinarily a litigant who succeeds on’ his claim, 


although he may be deprived of his ‘costs for some 
reason, cannot be ordered to pay the costs of the 
other side. But in a case where the tenant defendant 
having tendered the rent due made an offer of per. 
formance under section 38 of the Contract Act before 
& suit was instituted for its recovery, the Court 
which decrees the suit has jurisdiction to direct that 
the plaintiff should pay to the defendant his costs in 
the suit, C BHUPENDRA Kumar SARKAH v. Kissori 
Dası 


COURT FEES ACT (VII or 1570), S. 7, cn. (IV)— 
Mesne profits, valuation of, claim fur—Court-fee; 
amount of. i ra 
A claim for mesne profits is not a claim the valué 

of which cannot be ascertained. The plaintif in 

such a case must, therefore, puta valuation on his 
claim and pay ad valorem Court-fee~ thereon. He 
cannot recover anything in excess of the valuation 


` thus put by him 


Per Roe, J.—#Even if a claim for mesne profits is to 
be regarded as a claim for accounts, section 7, clause 
(IV), of the Court Fees Act is pre-emptory that such 
suit shall be approximately valued. PAT Nanp 
KUMAR SINGH ù. BILAS Ram MARWARI, 1 P. L. W. 781 

“79 
S 7, cp. 4 (c)—Suit to declare deed mot bind- 
ing on person not party to it—Valuation—C ourt-fee. 

‘the plaintiff in a suit to declare that a deed is not 
binding on a person not a party to it and for con- 
sequential relief is entitled to value the reliefs as he 
likes ard pay the Court-fee on such valuation. 

Such a suit 
the cancellation of the deed. M Ramasami NADAN” 
V. SUBKAMANIA NADAN, 32 M. L J 447 620 


— §s.19 (H) 4), 19 (1)—Motion of Collector, 
delay in, effect of—Probate, grant ot, delay in 
The grant of Probate to a petitioner, who has’ 
filed the valuation required by section 19 11) of the 
Court Fees Act and has also paid the Court-fee’ 
requisite under that section, cannot be delayed on 
account of the Collectors omission in making a 
motion under section 19 (H', sub-section (4), of the 
Court Fees Act. © BRIMATI PRASANNA Moyge Basu, 
In re 576 


Sug. IL, Art. 17, ot. (iii), S. 7, SuB-s. 4, on. 
(e) - + 96 


CRIMINAL PROCEDURE CODE (ACT V or 1898)— 
S. 4 (1) (4)—Complaint, what is 289 
S. 15—Bench of Honorary Magistrates—Tria 
by two out of three, legality of-—Proceedings, part of, 
before three, but decision by two, effect of. < 
A case was opened before a Bench of three dul 
appointed Honorary Magistrates, but one of them 
left at an early stage of the proceedings and took no 
further part in the proceedings The other two 
Magistrates heard the whole of the case and one of 


pikekah maa awe 


them wrote the judgment but did not sign it, although , 


he initialled certam corrections in the text. The 
third signed it: 


Held, (1! that in the absence of a special order in 


the case, or applicable to all cases of the class to 
which the case belonged, requiring as a matter of law 


614. 


is not in substance a suit to’ obtain > 


. A BRBANGPAL v. EMPEROR, 18 Cr. L. J. 666 


In re, 18 On. L. J. 709 
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three persons to hear and decide it, the hearing and 


ecision by two Magistrates was in accordance with 
laws , 

i2 thatthe mere fact that three or any other 
number of Magistrates happened to be present during 
any part of the hearing did not invalidate the trial 
of the-case by two Magistrates. A KHUDA Baxsu 
v. Emperor, 16 A. L. J. 468; 18 Cr. L. J. 749 749 
Saka — S, 54, scope of—Cognisable cases——Poltce, 

power of, to arrest when warrant already issued by 

Magistrate. = 

Section 54:of the Criminal Procedure Code does not 
prevent any Police Officer from arresting a person 
where a warrant for his arrest has already been 
issued by a Magistrate. and the exercise of the power 
is not restricted only tothe officer to whom the 
warrant is directed. ` - - 

Per Napier, J —The object of the Code is to give the 
widest powers to the Police in cognisable cases 
and the ouly limitation is the necessary requirement 
of reasonability and credibility ofthe information to 
prevent the misuse of the powers. M RATNA SNORE 


sam ae Sg, B4 (1), 587—Arrest without warrant—~ 

Arrest without notifying substance of warrant—OQOmis- 

sion, efect of. 

The omission to notify the person arrested of the 
order for ‘his arrest is an irregularity covered by 
section`ã37 uf the Criminal Procedure Oade, > ` 

The writing out of a warrant or an order for arrest- 
when the person to be arrested comes within the first 
clause of section 54 of the Criminal Procedure Code 
is a superfluous act but cannot be considered Bae Sy 

i 


wt mee S, 7), scope of—Summons to give evidence at 

Police investigation, disobedience to — Service not 
effected through departmental superior, effect of— 

Offence~~Penal Code Act XLV of 1860), s. 174. 

Section 72 of the Code of Criminal Procedure 
requiring service of summonses to Gorernment and 
Railway servants’ to be effected through the heads 
of their departments applies only to summonses 
issued by a Court of Justice, and not to orders of 
Police Officers investigating a crime under Chapter 
XIV of the Code. i 

Non-attendance, therefore, in obsdience to a 
summons issued by a Sub-Inspector of Police and 
served personally on an amin requiring him to 
give evidence at a Police investigation constitutes 
an offence under section “74, Indian Penal Code. 

The matter, however, is one tn be departmentally 
dealt with. The practice of lannching a prosecution 
without consultation with the delinquent’s official 
superior deprecated M GUMPAHRTII VENKATARAMIAH, 
In ve, IS On. L. J. 733 733 


—— mn $s. 110, 387—Evidence—Appellate Court, 
duty of—Judgment, nature of—Findings to be 
supported by reasons —Evidence, examination 5 

e 97 
= — §. 110 —Ervidence as to suspicion, value of ~ 

Ea-conviet: position of—Locus penitenti. 

Where'a person bound over to be 6f good behaviour, 
undér -section 110, Criminal Procedure Code, was, 
shortly after his release, handed up again under the 


same section, and the evidence against him consisted 
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of the suggestion that he had been suspected of 
having been concerned in two or three thefts: . 
Held, that in the absence of any tangible evidence 


“to show that he had since his release been leading 


a life of crime and in view of the short period which 
he had had toreform himself;dhe could not be bound 
over again. © AKBARA t. EMPEROR, 4 Q. L, J. 319; 
18 Cr. L. J. 710 710 


———— 8, 110 (d) -Eatertion und mischief— Habi- 
tually bringing false claims in Civil Courta— Offence. 
Section 110 (d) of the Criminal Procedure Code 

does not apply to the case of a person who has 

the reputation of habitually bringing false claims in 
the Civil Courts, 

A person who brings a claim in the Civil Court 
which he knows to be false, commits an offence 
punishable under section 209 of the Penal Code, 
but he does not by so doing commit an offence either, 
if he succeeds, of extortion, or if he fails, of attempt- 
ing to commit extortion. © KHUSHAL v. EMPEROR, 
40. L. J. 143; 20 O. C. 129; 18 On, L. J. 651 299 


——-——— N, 137, proceedings wnder-——Magistrate, whe- 
ther can act as arbitrator—CQlatin of- right, bona fides | 
of. : 

Section 137 of the Criminal , Procedure Code is 

imperative and mandatory. 

In proceeding’ under that section a Magistrate is 
not justified in assuming the role of an arbitrator, 
simply because both the parties agree to his acting as 
such. Consent or waiver of the parties cannot invest 
a Magistrate with jurisdiction which he does not 
possess 

Where ina prdceeding<under-section 137 of the 
Criminal Procedure Code, a party appears and shows 
cause, alleging that what is claimed as a public 
pathway is notso, the Magistrate should record evi- 
dence on the matter of. the complaint as in a 
summons case, and should at the outset enquire into 
the bona fides or speciosity of the claim. C CHANDRA 
MANDAL v. Ram MANDAL, 265 O. L. J. 849; 21 C, W. N. 
926; 18 CR. L. J. 738 738 


— 5, 145—Arbitration—-Magistrate, whether can 
make reference — Jurisdiction, 

A Magistrate, acting under section 145 of the 
Criminal Procedure Code, has no jurisdiction even 
with the parties’ consent to refer the dispute to 
arbitration, and to make an order in regard to thé 
possession of the parties upon the award of the 
arbitrators. PAT HARI Prasad TEWARI v. SEWAEK 
Das, 1 P. L, W. 748; (1917) Par. 251; 18 Cr. L. nee 
—-——— S. 145—Crops, dispute as to-—Jurisdictton— 

Attachment. 

The right to make collections or to appropriate the 
crops or produce of a village or shares in a village 
comes within the purview of section 145 of the Crimi- 
nal Procedure Code. 





A Magistrate has jurisdiction under section 145 of 
the Criminal Procedure Code to. pass an order 
restraining the disputing parties from interfering 
with the crops stored in the threshing floor or to 
attach such property PAT Punit MAHTON v, SIRAJ- 
ULHAG, 2 P. L. W. 07; 18 Or. L. J. 652 . 300 
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S. 145- Proceedings, object of—Portion of 

~” property made subject-matter of dispute— Mistake in 

law — Non-joinder of party— Order giving party more 

than hig claim, validity of—smeviston—High Court, 
interference by. 

The purpose of a proceeding under section 145 of 
the Criminal Procedure Code is merely to prevent a 
breach of the peace andif the Magistrate thinks 
that it is sufficient to prevent a breach of the peace 
to include in his proceeding only a portion of the 
land which is the subject of the Police report there 
is nothing to prevent him doing so. The rule that if 
a suit is brought only in respect of a portion of the 

land claimed a snbsequent suit for the remainder 
might be barred is not applicable to proceedings 
under this section. 

A mistake of law is not a ground upon whick the 
High Court can interfere with proceedings under 
section 145 of the Criminal Procedure Code, unless 

` the mistake goes to the jurisdiction. 

Failure do add a party interesied in the land in 
dispute as a party tothe proceedings undcr section 
145 is not a ground for interference by the High 
Court. ' 

A Magistrate goes beyond his jurisdiction if by an 
order under section 145 of the (1iminal Procedure 
Code he awards to a party more than that party has 
claimed, and in such a case the High Court will 
interfere with the order. PAT MUKHAL SINGH ce. 
RAMSARUP SINGH, 18 Or. L. J. 692 692 
e S, 145, proceedings under— Symbolical posses- 

sion of subject-matter delivered to party some time 

before proceedings—Evidence of actual possession on 
date of proceedings, whether can be discarded, 

Where symbolical possession of a holding’ was 
delivered to e party on the 2nd June 1915 and 
proceedings under section 145, Criminal Procedure 
Code, in respect of the same holding were instituted 

_ in November 1916: i 
= ` Held, that it wasincumbent on the Magistrate to 
go into the question of actual possession between 
those two dates and consider the evidence tendered 
by the parties on that question before he could 
properly pass a tinal order under section 145, Criminal 
Procedure Code and that it was notvompetent to him 
to wholly discard and leave ont of consideration 
the eviderce of actual possession on the date on 
which the proceedings were instituted. © Hazan 
- Kuan v. Naver CHANDRA PAL, 18 CR. L, J. 718 718 
=——— §. 145, scope of— Order of ejectment, whether 
- competent-— Mogistrate, whether can decide claims to 
hold possession and reap cróps— Irregularity— Juris- 
diction Revision—High Court, power of interference 
of. 
‘he scope of section 145 of the Criminal Proce- 
dure Code is merely a determination of actual pos. 
session for the purpose of preventing a breach of 
the peace. pending a decision on the merits in 9 

civil dispute. : 

The section does not provide for eviction by the 
eMagistrate cr fora decision by him of any claims to 
ea right to hold possession or to reap crops. 

Clause (1) of section 145 is imperative with regard 
to the necessity of serving an order in writing on the 
patties. The mere omission to record such an order 

' gives the Chief Court power to interfere in revision, 
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Where the proceedings under section 1:5 of the 
Criminal Procedure Code are irregular and the 
Magistrate has acted without jurisdiction, the Chief 
Court can interfere in revision. ` 

Where the lands in question were attached to a dera 
and there being two rival claimants to the mahaniship, 
each claiming to be in. possession through his 
tenants, the Magistrate pasted an order directing the 
men of one of the parties to leave at.once and Lot 
to re-enter or interfere with the crops under penalty 
of a prosecution under section 1&8, Indian PenalCode: 

Held, that the order was bad inasmuch as the 
Magistrate had neglected to come to any clear 
finding on the one point on which a decision was 
really necessary, the date of forcible possession, 
and had passed orders for which the section gave no 
authority whatever. 


| It is not snfficient’for a Magistrate to come to 
a general finding that certain fields are in the posses- 
sion of one party and certain others in the possession 
of the other and that the latter has taken wrongful 
and forcible possession. The date of such forcible 
possession must be determined and uuless there is a 
tinding that the forcible possession occurred in the 
case of all the fields at fhe same time, there must be a 
finding as to the date of possession with regard to 
each field separately. P KAKU v. HaRNAMAN, 15 CR. 
L. J. 680-28 P. W. R. 1917 Cr; 40 P. R. 1917 Cr. 
308 
S. 145 (6)—"Due course of law,” meaning of. 
The phrase “duc course of law” in section 145 (6) 
of the Criminal Procedure*Code does not necessarily 
mean a decree of a Civil Court, but an order which 
evicts a party must either be an order of a Civil 
Court or of a Court acting under statutory authority, 
In the latter case, there must be a clear indication, 
express or implied in the terms of the Statute itself, 
to show that the order has the effect of a decree, 
PAT KRISENA Deyat Gin v. NIRMALI, IP. L, W. 
642; 18 Cr, L. J. 582. «30 


—— — Ss. 147, 148, 587—‘Local enquiry,’ meaning 
of-- Evidence, recording of, by Magistrate deputed to 
make enquiry, legality of— Order on report and evi- 
dence—Jurisdiction— Waiver of objections, effect of 
—High Court— Revision, grounds for—Government 
of India Act (5 & 6 Geo. V, Ch. 61), 8. 107—Letters 
Patent (Mad.), s. 15. 

Per Curiam,—The High Court does not interfere, 
under section 15 of the Charter Act, with orders 
passed by a Magistrate. under section 147 of the 
Criminal Procedure Code, unless such orderg were 
passed without jurisdiction. 

The words ‘local enquiry’ in ‘section 148, Criminal 
Procedure Code, are not synonymous with mere 
local inspection, and a person deputed to make an 
enquiry under the section is competent to examine 
witnesses. 

. Per Ayling, J.—WLatever may be the scope of the 

enquiry contemplated by section 148, the Magis- 

trate delegating the enquiry toa Subordinate Magis- 
trate is not absolved, on receipt of the latter’s 
report from the duty imposed on him by section 

146 (4) of receiving any evidence produced before 

him by the parties and taking any further evidence 

he may find necessary. 
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Where a first class Magistrate acts on the evi- 
dénee recorded by the Magistrate who was deputed 
to make the enquiry without objection by the 
parties and bases his order thereon, the order is not 
one passed without jurisdiction and the High Court 
cannot interfere with ib in révision. - 

Quarre.— Whether such am order would amount to 
a defect of jurisdiction where the first class Mayis- 
trato refuses to take cvidenge tendered bofore him. 

Per Seshagiri Aiyar, J—~Where a firet class Magis- 
trate acts upon evidence taken by a Subordinate 
Magistrate the former must be deemed to have acted 
without jurisdiction, but the defectis cured by section 
557 where the parties do not object to the procedure 
and are not prejudiced thereby. M è  MUTHUSWAMI 
Napan v. KALIANGA Moopan, 88 M. L J. 78; 18 Or. 
L, J. 718 715 

-— m S. 164-—Confession --Recording of confession 
by Magistrate - Magistvate, power of, to put questions 

—-Inspection of scene of occurrence by Judge accom- 

panied by confessing accused—Additional statements 

made by confessing accused and recorded by Judge, 
admissibility of. 

Though the law does not contemplate or authorise 
inquisitorial procedure by Magistrate who is 
called upon to record a confession under section 164 
of the Code of Criminal Procedure, he is not for- 
bidden to ask questions tg satisfy himself that the 
statement proposed to be made is volantary cr for 
the purpose of making clear and intelligible any parti- 
cular passage of a statement made to him. 

A Magistrate not trying a case can only record 
the confession of an acoused person if voluntarily 
made under section 164 Of the Code -ci Criminal 
Procedure, aud it is not permissible for him to ques- 
tion the aconsed closely and at great length for the 
purpose of extracting statements to be afterwards 
used as evidence. 

The statement of an accused elicited by the Magis- 
trate iu this way is not admissible in evidence 

In a case while the trial of several accused, one 
of whom had made a confession, was in progress, 
the Sessions Judge went himself to the scene of 
the crime accompanied by the assessors and the 
confessibg accnsed, who showed him over the ground 
and made certain additional statements by way of 
comment or illustration of his confession, and tho 
Judge made note of them: 

Held, that the Judge was wrong in allowing tho 
accused to make these additional statements which 
ought not to have been regarded. © KESHO SINGU 
y. EMPEROR, 20 O. U. 136; 18 Cr. L. J. 742 742 
mraman mm §, 164 (8)—Confession, how to be made — 

Magistrate, duty of, when recording confession. 

Under section 164 (3) of the Criminal Procedure 
Code, no Magistrate should record any confession 
unless upon questioning the person making it he 
has reagon to believe that it is made voluntarily. 
What is meant by the Code is that the Magistra'e 
should ask the accused some such question as “s hy 
are you confessi~2? Are you sorry for your crime ot is 
it that some one has told, you that you will gain 
something by a confession?” and should refuse to 
proceed with ‘the recording of the confession until 
he has Lad a satisfactory answer to his quest on. 
PAT R'aHo LAYA v. EMPEROR, 18 Cr. L. J, 721 al 
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S. 181 (2)—Property subject of- offence— 
Penal Code (Act XLV of 1860), s. 406-—-Criminal 
breach of trust—Jurisdiction. 

Where accused was entrusted with a railway 
receipt for goods in one district with instructions to 
take delivery of the goods at their destination in 
another districh and sell them on complainant’s 





‘account and accused did so sell them and mis- 


appropriated the sale proceeds: 
Held, (1; that the offence was triable within the 


-jurisdiction of the Court where the goods were sold 


and the money was received and misappropriated; 

(2) that the property which was the subject of the 
offence in the case was not the railway receipt but 
the money received on sale of the goods. LB P.L. 
T. A. Kast Cuetty v. V. V. KASI Cretrty, 10 BUR. L, 
T. 50; 18 Or, D, J. 615 293 


— — §. 190 (1) (a) 289 


wen —— SE, 195, 476,— Prosecution of complainant— 
Sanction, form of--Court, duty of 328 


—~—— —§. 195 (7)—~Sanction for prosecution of wit- 
ness during pendency of suit, propriety of—District 
Judge, whether can revoke sanction granted by Sub- 
ordinate Judge. 

Sanction for the prosecution of a witness for 
deposing falsely in 4 suit whichis still pending 
is improper, particularly when the witness is a near 
relative and am mukhriar of the plaintiff, a lady who 
depends upon him for the proper prosecution of her 
suit. ` 

Generally speaking, ib is not desirable that 
witnesses should be prosecuted while the case in 
which they have deposed or are about to depose is 
still pending. 

Ona petition to the High Court for the revocation 
of asanction for prosecution granted by a Subordinato 
Judge, the High Court having formed a firm opinion 
as to the impropriety of the sanction, set it aside’ 
though it felt thatthe prop r course for the petitione” 
should have been toapply tothe District Judg® 
under section 194 (7) of the Criminal Procedure 


Code. C Ras Kumar Deory v. SATISH CHANDRA 
Gross, 21 0, W. N, 753: 18 Cr. L. J 735 735 
a ome Se 200 289 


marana — $8, 334, 235—Churges, misjoinder of-—Trial, 
legality of —Offences of same kind—Forgery and 
giving false evidence-——“Same transaction," meaning 
of. 

Where an accused was charged at one trial with 
four offences, viz, of having abetted an unknown 
perscn to fix a false thumb impression purporting it 
to be of someone else on a summons issued by a 
Civil Court, and of swearing false affidavits in regard 
to such service:on different dates: f 

Held, that the offences being more than three and 
being neither of tho same kind, nor committed in 
the course of the same transaction, there was a mis- 
joinder of charges in contraventiou of the provisions 
of sections 234 and 235, Criminal Procedure Code 
and that consaquently the proceedings were illegalan 
should be quashed ii 


The oxpression “same transaction” in section 235 
of the Criminal Trocedure Code is not applicable tg 
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cases in which the-offences are separated by distinct 

intervals of time or.place and which require to be 

proved by distinct evidence. $ GERIMAL v, EMPEROR, 

10 S. L. R. 192; 18°Ox. L, J. 664 312 

S, 22865 (1)— Joint trial for distinct offences 

against different persons commitied at different times, 
whether legal-—“Same transaction,” meaning of. 

The trial of several accused in respect of several 
distinct offences committed at different times and at 
different places against different persons is illegal, 
The fact that the complaints were lodged on the 
same day or that the motive for the commission of 
the offences was the rame in all the occurrences 
does nol at all go to show that the offences were 
committed in the course of the same transaction. 
PAT Gaasi RAM v. SUKRA Uraon, 18 Cr. L.J. LER 
S. 239— Several tenants holding separate lands 
- of same landlord charged with mischief, whether can 
“be tried together. 

Where five tenants who act in concert are 
charged with the offence of mischief, committed in 
respect of different plots in their respective posses- 
sions they can be jointly tried under section 239 of 
the Criminal Procedure Oode. PAT EMPEROR v. 
Lant Gore, 1 P. L. W. 691; 18 Cr. L. J. 687 335 


8. 258—Discharge, effect of —District Magis. 
trate, power of, to hold or direct further inquiry. 
Where an aconsed is discharged by a Magistrate 

under section 256 of the Criminal Procedure Code, 

the District Magistrate bas jurisdiction to hold a 

farther inquiry himself or to direct a further inquiry 

by a Subordinate Magistrate. A PABBHU LAL v. 

JANKI, 18 Cr. L. J. 706 706 


— S. 271. 

Section 271 of the Criminal Procedure Code, though 
it directs that a plea of guilty shall be recorded, does 
not direct that the accused shall be convicted thereon 
but only that he may be so convicted, that is to say, 
it is left to the discretion of the presiding Judge in 
each particular case to determine whether in spite of 
the plea it is or is not desirable to enter upon the 
evidence. B LAXMYA SHIDDAPPA T. EMPEROR, 19 
Bom. D. R. 866; 18 Cr L. J. 699 699 


Ss. 271, 164—Joint trial of several accused— 
Plea of guilty entered by one of accused—~Procedwre. 
The trial of an accused does not necessarily come 
to an end as soon as he offers a plea of gnilty, and 
where a -Judge does not convict on such a plea the 
only other course open to him is to proceed with the 
trial of the accused. 











When a plea of guilty is entered by one of several 
co-acoused who are to be tried jointly, a Judge has, 
under section 27] of the Code of Criminal Procedure, 
a discretion to decide either that the accused be 
convicted on such plea or that he should be put on 
his trial in spite of his plea of guilty. The proper 
procedure to follow in such cases is that if the Judge 
convicts the accused on his plea of guilty, he should 
be removed frora the dock, in which case he can be 
called as a witness against the other accused; or the 
Jndge should put it on record that he decides to put 
accvsed on his triol in spite of his plea cf guilty. 
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The Judge is bound to read and explain 
the charge to the accused and he ought to satisty 
himself by interrogation of the accused, if necessary, 
that he fully understands the responsibility which 
he assumes in making a-plea of guilty. Having 
done so, the Judge is then in a position to exercise 
properly the discretion. which the Jaw allows and 
to put upon record the reasons which guide his 
discretion. The course which it is intended.to pur- 
sue should not be left in doubt. - 

Tt is, however, not illegal for the Court to proceed 
with the trial of an accused who has pleaded guilty 
without previously placing upon record its reagons 
for doing so © Kesno SINGH v. EMPEROR, 20 0. C. 
136; 18 Cr. L. J. 742 742 


S. 288— Evidence trunsferred te Sessions re- 
cord, value of —Conviction—Confession, retracted— ` 
Corroboration. 

Evidence brought on to the Sessions record, under 
section 288 of the Criminal! Procedure Code, must be 
treated as substantive evidence and there is nothing 
illegal in basing 9, conviction on such evidence, but it 
would not be safe to .do so withont any other evi- 
dence to support it, and no responsible tribunal 
would permit the conviction of a person upon such 
evidence if it stood by itself. . 

Such evidence cannot be accepted as proper 
corroboration of a confession made toa Magistrate 
and subsequently retracted. P Pirtut v. EMPEROR, 
19 P. W. R. 1917 CR; 18 Cr. L. J. 703; 37 P. R. 1917 
OR. 703 
S. 345 (1)—Penal Code (Act XLV of 1260), 
s 8%3-Compounding of offence—Compromise, 
who can 729 
5. 367—Appellate Court, Criminal—Judg- 
ment, contents of 689 

Ss 467, 424— Appellate Court, judgment of 
contents of—Finding, definite. necessity of 698 
- 5s. 367, 110—Hvuidence Appellate Court, 

duty of Judgment, nature of—Findings to be sup- 
ported by reasons — Evidence, examination of. = 

It is the duty of an Appellate Criminal Court 
to show by its judgment that it has duly weighed 
and examined the evidence against the accused, 
has appreciated the points both for and against 
him, and has brought a judicial mind to bear 
upon the case. Its findings must be supported by 
reasons, however brief they may be. 

Where the judgment of a District Magistrate 
was, “Ib is obvious that if one quarter of the 
evidence for the prosecution is true, and I ste 











“na reason to doubt that it is, the appellant is a 


most proper person to be bound over under section 
110, Criminal Procedure Code,” 

Held, that it was no judgment at all and could 
not stand..O Banst DHAR v EMPEROR, 4 O.L J 14): 
18 Cr. L. J. 649 f 297 


S. 403 (4)—Acquitial by second class Magis- 
trate- Offence, different, constituted by same facts— 
Subsequent charge before first class Magistrate — Pre- 
wious acquittal, whether operates as bar Penal Code 

dct XLV of 1860 , ss. 406, 409 © 
The uccused was charged under section 408 of the 

Penal Code and was tried and acquitted by a Magis- 

trate with second class powers. He was subsequently 
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è 
, charged on the same facts under section 409 and 
“was brought before a Magistrate with firat class 
powers to take his trial: r 

Held, that the subsequent charge being with 
relation to an offence which the first Magistrate 
e could nottry, vide section 403 (4) of the Criminal 
Procedure Code, the previous order of acquittal ‘with 
respect to the minor offence for which the accused 
had already been tried was no bar to the subsequent 


proceedings Ml VENKATARANGA JOSIAR, In re, 18 
Cr, L. J 638 291 
4 


—— § 424—Appeal, criminal—Judgment, con- 
tents of— Possession, determination of factum of— 
“'ourt, duty of. 

The judgment of a Court of Criminal Appeal 
must show on its face that the Court has considered 
the facts and eviience in reasonable detail. 

A person in possession of land has a right to 
protect his possession by show and use of reasonable 
force against trespassers and wrongdoers. 

Where the factum of possession is the determining 
element in a case, a Magistrate must find which of the 
parties was in peaceable possession on the date of 
the offenceand was trying to protect such possession, 
and which party was trying to acquire possession by 
use of force. M VEERAPPA NAIcK, In re, 18 OR. L. 
J. 762 752 





Ss, 424, 367—Appellate Court, Criminal— 

Judgment, contents of.. 

The judgment of a Criminal Appellate Court 
must show that the Court has fully considered the 
evidence on both sides and the pleas raised- in 
appealand that its conclusions are well supported 
by reasons. O BENI v. EMPEROR, 40. L. J. 80: 18 
Cr L.J. 689 689 


Ss. 424, 367 - Appellate Court, judgment of, 
contents of —Finding, definite, necessity of. 

“A, Court of Appeal dismissed a criminal appeal with 
the observation that the evidence for the p:osecution 
was, onthe whole, slightly stronger and that the story 
of the prosecution as regards probabihty was far 
more likély than the story set up by the defence: 

Held, that the opinion expressed by the Court was 
not sufficient for a conviction in a criminal case and 
that unless the Court could come to some more 
definite opinion regarding the guilt of the accused, 
the latter ought to be acquitted. C Kosnat ALI v. 

‘Barpgror, 21 C. W. N. 550; 18 Cr. L.T 648. avg 
S. 424—Judgment of Appellate Court, rules 
to be observed in writing. 

Section 424 of the Criminal Procedure Code requires 
that a judgment, whether it be under section 421.0r 
under sevtion 423, should be written by an Appellate 
Court in accordance with the rules laid down in 
Chapter XVI, including section 367 of the Code, for 
the recording -f a jadgment. 

When the order of an Appellate Court is liable to 
revision by the High Court, the former 








Court should give some reason for dismissing an ` 


appeal to show that the points raised ,in the appeal 
Were properly considered by it. PAT TALEBAR v. 
ivearor, 2 P. L. W. 49; :8 Cr. L. J. 750 750 
S. 437—Discharge of accused District Magis- 
‘ trate, power of, to order further enquiry, limite of. 
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A District Magistrate should not exercise his 
powers under section ‘47 of the (Criminal Procedara 
Code prom'scuously, whenever he forma a different 
N of the witnesses, whom he has not seen 
rom that which was formed b i 
eres y the Magistrate who 

A District Magistrate shuuld not ordera further 
enquiry merely upon the strength of his own 
appreciation of the evidence in a case where th. 
accused has had a perfectly fair trial reachinu g la 
ful conclusion, and the Trial Magistrate’s disanak i 
of the evidence nas been apparently quite an bie 
B NaBaINAH VENKATESH, In re, 19 Bom. L R 350. 
18 Cr L 4, 616 "204 


TS 439 Acq ittul, petilion a ainst— Revision 

— High Court, power of inte fer nce of—Jurisdiction 
A High Court has jurisdictio to interfere on 
revision with an acquittal, but it should exercise 
this jurisdiction sparingly, and only where it is 
urgently demanded in the interests of public justice : 
“By a longest blished practice of the Bombay Hi h 
Court, revisional applications against orders a 
acquittal are not entertained from private petitie Werk 
except on some very broad ground of the exceptional 
requirements of public justice. B FarEpoon Cowasg! 
PARBRU, In re, 19 Bow, L R. 354; 18 Cr. L, J. 668: 41 
B. 560 ` 316 


S. 439—Aequittal, setting aside of ~ Revisi 
- Mistake of lw as to accused’s right to rae 
Penal Code (Act XLV of tkrO), s. 379— Theft—Bona 
a a of right—Exzecution—Land delivered io 
ecree-holder in execution of decree—C OUT 
avhether pass. caer 
Where, in execution of a decree in a title suit 
possession of land is given to the decree-holdor the 
growing crops pass with the land. 
The accused, having cut and removed paddy f 
land of which possession had been delivered. ma 
complainant in execution of a decree in a title suit 
was prosecuted for theft, but was acquitted by the 
Magistrate on the ground that h- had grown the 
paddy prior to the delivery of possession: 
Held, (1. that the case had not been pro 
| erl 
eii therefore, the order of acquittal sould ste 
stand; 


(2) that the case should be re-tried but that the 
accused should not be convicted of theft if it wag 
proved that though he may have made a mistake as 
to his rights under the law, he was acting in the 
exercise of a bona fide claim of right. C Upa 
NABAIN GAIN v RAMANATH Mippa, IS Cr. L. J. 732 

73 
S. 439—Appealuble and non-appealadle ds 
tences—Appeal—Conviction set aside Sessions Judge 
duty of —Revision — High (ruri, power uf, oi 

If at one and the same trial an appealable sentence 
is passed against one or more accused and non- 
appealable sentences are passed against others and 
the Sessions Judge, hearing the case on the merits 
on the appéals of those convicis who had aright of 
appeal, comes to the conclusion that the convietions 
are bad as against all the accused persons, he should 
consider it his duty to refer to the High Court the 
case of those persons against whom non-appealable 
sentences were passed, and the matter should the: 
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be dealt with by the High Court under section 439 of 
the Criminal Procedure Code, 1898. A BHOLA v, 
EMPEROR, 15 A. L. J. 674; 18 Cr, L. J. 684 332 
S. 489--Penal Code Act XLV of 1860), 

s. 323 -- Conviction Loss of record, whether ground 

for acquittal Sentence, petty—Re-trial, whether can 

be ordered. 

Petitioner was convicted under section 323 of the 
Penal Code and sentenced to pay a fine of Rs. 50. He 
moved the Sessions Judge to exercise his revisional 
powers and to refer the case to the High Court. It 
was discovered that the record of the case was lost, 
so that the Sessions Judge could obtain no materials 
upon which to make his reference. He, therefore, 
asked the High Court to set aside the conviction and 
sentence and to order a re-trial: 

Held, that the loss of the record after conviction 
was no ground for the acquittal of the accused and 
that the sentence being a petty one no re-trial could 
be ordered. PAT Sao Jnawan Panna tv. RAM BARHI 
KuarI, 18 Cr. L J. 737 737 


S. 489—Revision—Enhancement of sentence 

—High Court, interference by. 

The enhancement of a sentence by the High Court, 
under section 439 of the Criminal Procedure Code, is 
a serious proceeding. The High Court shonid not 
ordinarily interfere where a substantial sentence has 
been passed by the Trying Court and will be always 
slow to interfere, unless the sentence passed ig 
manifestly inadequate. $ EMPEROR v PARIO, 108. 
L. R. 207; 18 Cr. L. J, 708 708 
a ame S, 476, 195-—Prosecution of, complainant— 

Sanction, form of--Court, duty of. 

Where the prosecution of a complainant is 
justifiable in the general public interest, it should 
be carefully guarded against becoming a means of 





oppression or revenge in the hands of individuals. 


‘Therefore, unde? such circumstances an order 
under section 476, Oriminal Procedure Code, is more 
appropriate than an order for sanction under section 
195, Oriminal Procedure Code. 

Ter Walsh, J—The absence of an authority whose 
duty it is to decide upon and undertake prosecutions 
under section 211 is a flaw in the criminal procedure 
in this country. ' 

There ig no higher duty laid upon a Court of Law 
than that of strict enforcement of a strict adherence 
to truth. 

` Por Piggott, J.— Where one of two Judges constitut. 
ing a Bench is clearly of opinion that the case under 
consideration is a proper one for the institution 
of further proceedings, it would be improper for his 
colleague to refuse to concur, A HANSRAJ SINGH v. 
BHAGWANA, 18 Cr. L J. 680 328 
— -= S, 475— Penal Code (Act XLV of 1860), s. 198 

— Sanction lo prosccute—IFalse statement— Materials 

arising out of cross-eramination, whether sufficient, 

An order directing prosecution for perjury 
merely upon materials arising ont of cross-examina- 
tion is a very unsafe proceeding, especially where 
the cross-examination has been protracted. PAT 
Raxtoo Rar v. Emperor, 2 P. L. W. 99; 18 Cr. L, J. 
72] @ ee 727 
enw maan §, 488 (9)—Complaint Husband complained 

‘against living temporarily in Calcutta — furisdietion 
of Calentta Courts, +: 
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Respondent who livedin Darjeeling came to 


Calcutta where he resided from the 16th to 23rd oe 


January. While he was residing, in Calcutta an 
application under scetion 488, Criminal Procedure 
Code, was made by his wife to the Presidency Magis- 
trate’s Court in Calcutta: 


Held, that the residence of fhe hisband in Calcutta “ . 


from the ‘6th to the 28rd January, when the appli- 
cation under section 48%, Criminal Procedure Code, 
was made, was sufficient to give the Presidency 
Magistrate’s Court in Calcutta jurisdiction, having 
regard to sub-section 9 of section 488, Criminal Pro- 


cedure Codo, C Jotny v. Jonny, 21 C. W. N. 872; | 


IR Cr. L. J. 706 706 
-~ Bs, 497, (1), 498—-Bail—High Court, power 
of. 


The power of a High Court to direct admission to 
bail under section 498 of the Criminal Procedure 
Code is unfettered and in no way limited by the 
provisions of section 497 (1) of the Code; but the High 
Court will not grant bail in non-bailable offences 
except when special circumstances are disclosed. S 
HARCHAND JHAMATMAL v. EMPEROR, JOS, L, R. 208; 
S 526—Refuset to allow accused to cross-eu- 

amine complainant — Transfer. 

An application for transfer of a case was made on 
the ground that the accused had not been allowed to 
properly cross-examine the complainant and that 
certain orders and remarks recorded by the Magis. 
trate clearly indicated that he had formed a strong 
opinion against the petitioner. It appeared that the 
Magistrate considered that the accused should be 
allowed toinspect certain bank books before cross- 
examining the complainant and the bank having 
objected to allowing the necessary inspection, tho 
Magistrate passed an orderonthe 18th July 1916 
directing the bank to give the accused’s Counsel 
opportunity to inspect the necessary registers On 
the 4th of August, however, in the absence of the 
accused’s Counsel and without any reference to the 
previous order relating to the registers, the evidence 
of the complainant was closed. The complainant 
was then summoned as a witness by the defence 
but when UVounsel wished to cross-examine him his 
request was refused: 

Held, (1) that although the Magistrate’s refusal 
may have been strictly legal, it was improper in the 
circumstances of the case and the Magistrate would 








have been well advised to have allowed at any rate a, 


reasonable amount of cross-examination, especially 
when the prosecution raised no objection to such 
cross-examination: ; 

(2) that inasmuch as the case had reached a very 
advanced stage, thecharge having been framed and 
a certain amount of the defence evidence having 
been recorded, it could not be transferred but that 
the Magistrate should allow the accused to cross- 
examine the complainant after giving him an oppor- 
tunity of examining the bank registers. P Susan 
Sisan, v Jia LAL, 18 Cr. L. J. 690; 29 P. W. R. 1917 
Or. on 690 


S. 526 —Transfer of case—Altercation between 
Judge and Counsel, whether ground for transfer. 
It is for the High Court, exercising its jurisdiction 
mnder section 5°6 of the Criminal Procedure Code, 
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eto transfer a case from one Court to another, to 


satisfy itself that on the facts disclosed thore is a 
reasonable apprehension that the accused may be 
prejudiced and not havea, fair trial, 

A quarrel orunpleasantness between the Judge 


“and the Counsel for the accused is no ground for the 


transfer of a case under section 526 of the Criminal 

Procedure Code. PAT NIBARAN CHANDRA CHATTERJI 

v. EMPEROR, (1917) Par ¥30; 2 P. L, W. 83; 18 Cr, L. 

J. 670 318 

S. 626—Transfer of case- Apprehension, 
reasonable. - 

To justify an order of transfer under section 526 
of the Criminal Procedure Code, the apprehension of 
not receiving a fair and impartial trial must be m 
reasorable apprehension inthe opinion of the Court, 
and not such as would merely appear reasonable to 
the accused. S WALI MAHOMED v. EMPEROR, i058 
L R. 183; 18 Cr, L. J. 644 292 


S. 526— Transfer of case, grounds for—Reason- 
able apprehension. 

Where an accused person has a reasonable 
apprehension that he will not be fairly treated by 
the Magistrate bis case should be transferred, but 
ths apprehension must be a real and reasonable one. 

The sole guestion to be considered is whether the 
facts disclosed in the application for transfer give 
rise to @ reasonablo inference that the Magistrato 
who is seised of the case may be wittingly or un- 
wittingly prejudiced against the accused P ALIQ- 
ULLAH V. EMPEROR, 13 P, W. R. 1917 Cr; 18 Cr. L. 
J. 739 719 


S. 637 715 


CROSS-EXAMINATION — Court, interference by, 

lt is for the Judge, when he sees that a t.ounsel is 
harassing or browbeating a witness unduly or 
trying to suppress his answers, to intervene and 
protect the witness in the interest of justice. PAT 
NIBARAN CHANDRA OHATTERJI v. EMPEROR. (1917) 
Par. 230; 2 P. L. W, 83; 18 Or. L. J. 670 318 


CROWN GRANTS ACT (KV or 1895), Ss. 2, 8— 
Primogeniture sanad, applicability of-——“Successor,” 
meaning of 69 











+ mune Sg, 2, 3—Primogeniture sanad, effect of grant 
of, in cases of estates entered in lists IV and Vl — 
Sanad, supersession of, under Oudh Estates Act- 
Ordinary law, whether includes sanad under sec- 
tion 28--Revival under Crown Grants Act of sanad 
already superseded 555 


CUSTOM, meaning of —Pre-emption—Single pro- 
prietor acquiring entire village, effect of —Custom, 
whether continues to exist 427 


—— mm ALIENATION-Sale—Suit for déclaration that 
sale shall not affect plaintiff's reversionary rights ~ 
Sale, whether can be converted into mortgage— Decree, 
proper — Necessity —Appeal, second —Vague and un- 
satisfactory findings, 

_ Plaintiffs sued fora declaration that a sale-deed 

in respect of a certain house executed by defendant 

No, 2, in favour of defendant No. 1, was null and void 

and shall not affect their reversionary rights. The 

First Court dismissed the suit, holding that the sale 
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was for necessity The District Judge on appeal held 
that necessity was proved only for Rs: 800 out of 
the total sale price of Rs. 2,000 and gave plaintiffs a 
decree to the effect that the sale should be converted 
into a mortgage for Rs. 800, which should be liable io 
redemption after the death of the alienor. Tho 
vendee preferred a second appeal to the Chief Court: 

Held, (1) that whether the sale was for necessity or 
not, it could not be converted into a mortgage which 
could be redeemed anywhere within 60 years; 

(2) that the proper decree in such a case would be 
a decree declaring that the alienation shall only 
affect the reversioners’ rights to the extent of Rs. &00 
it being open to them to pay down the Rs 800 and 
claim to recover the property anywhere within 12 
years of succession opening out to them; 

(3: that the findings of the District Judge with 
regard to the various items which formed part of the 
sale price were so vague and unsatisfactory that tho 
Court was constrained togo into the merits of the 
case even in second appeal. P RADHA RANI v, GUJAR 
MAL 








496 

ALIENATION by widow— Mortgage,[prior— 
Necessity i 63 
SUCCESSION — Alienation by widow == 


Widow's estate, nature cf —Propriefary body, rights 
of—Riwaj-i.am, entry in, construction of—Succes. 
sion—Sister and sister’s son. 

A widow’s estate is only limited for the benefit of 
reversioncers and where there are none she is, to all 
intents and purposes, an absolute owner; and the 
onus is upon the proprietors of the patti to establish 
their right to contest an alienation by such a widow. 

A riwaj-t-am contained an entry to the effect that 
if a man dies intestate leaving no relations, his im. 
moveable property devolves on all the landowners of 
the thula or panna in which the land of the deceased 
is situate: 


Held, that the entry was not intended to be an 
absolute provision excluding a sister or a sister’s son 
from succession and it was not contemplated that 
they should yield to the proprietary body of a 
heterogeneous character P GIANI Ram v. MARI, 24 
P. R. 1917. , 61 


` ~—Duughters, exclusion of—Palwal, Qur- 
gaon District. 

One A, originally a resident of the town of Palwal 
in the Gurgaon District, obtained the village of 
Wair Badshahpur in the District of Bulandshahr from 
the Government for services rendered during the 
Mutiny of 1-57 A diedin 8 6 leaving him surviving 
two widows, a minor son and two daughters, The 
estate being crippled with the debts contracted by 4, 
the two widows applied to the Government to take 
over the estate in the Bula.dshahr District under 
the management ofthe “ourt of Wards. The Court 
of Wards took over the village under its manage- 
ment and it was assumed that it belonged to the 
widows, the minor son and the two daughters. Jn 
1897 the minor attained majority and one half oP? the 
property was released to him, the other half remafhing 
under the management of the Court of Wards on 
behalf of the daughters. The son sned for posses- 
sion of the other half on the ground that according 
to the personal law and the custom prevailiny in 
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Palwal inthe District of Gurgaon the daughters 
and their issue did not in any case get a share in 
the paternal estate in the presence of the son: 
Held, thet the plaintiff had failed to prove an 
- ancient invariable custom prevailing in his family in 
derogation of Muhammadan Law whereby a daughter 
was excluded from inheritance. A ALI ASGHAR v. 
COLLECTOR OF BULANDSBAHR, 15 A L J. 597 753 
SUCCESSION Guji to daughter—Right of her 
descendants to succeed—Collaterals of donor, TEvErsion 
Where a gift of ancestral property is made to 4 
daughter, the property after the death of the donee 
does not revert to the collaterals of the donor, but is 
inherited by the descendants of the donee P ATA 
AHMAD v. NIAZ ALI 72 


Primogeniture Proof— Exclusion of females 
~- Single heir succession 555 


——Sangat of Nank Shalt Udasis Ma- 
nt, appointment, successto7 of. f 

te Peer anand of Nanak Shahi Udas: Sathus at 
Benares the gustom as to the appointment of Aa new 
Mahant is that the Mahant for the time being has- 
the right to appoint a chesen disciple, or chela, to 
succeed him on hisdenth A DHARAN D ser, SapHo 
PRAKASH f 177 

Widow's estate — Right to enjoy 
income—Bhoplas of Jfultan Tauhsub— Widow, whether 
entitled to marnlenance only 

The universal rule of Punjab agricultural custom is 
that a widow in rhe absence of m le issue succeeds to 
a life-interest in her deceased hnsband's estate. 

She is entitled to the enjoyment of the whole of 
the income of the e tate and ia not ı ound to account 
for her expentiture to possible reversioners 

Where the reversinners of one A, & member of the 
Bhopla tribe in the Multan Tashil, sued his widow for 
possession of the property lett by the deceased or in - 
the alternative for an injunction restraining her from 
wasting the estate, alleging that accord ug to the 
custom of the tribe the widow was entitled ‘only to 

inten nce: 
TAN that the plaintiffs had failed to establish the 
custom set up by them , P MOHAMMAD BaKHSH Ww. 
KARM ILAHI, (MP L R LEYE 2:6 


DASAUNDH, right to, whether connotes right to pos- 
session or under-preprietary right in land a 
A right to cash d-saundh in a village is in the 
nature of a charge on its rents. It does not connote 
aright to possession of the village nor can it be 
deemed to be an under-proprietary right in its land, 
© PARTAB Barro BINDENHRI Prasan SINGH oll 


DECLA” ATION, suit for, that plaintiff’s liability on 
ro-note has ceased— Frame of suit 904 
DECREE obtained by fraud, suit to set aside— Previous 
relevant decree, whether must be set aside—EHvidence 
Act I of 1872‘, 8. 44 | 
The plaintiff b ought a snit to set aside an ex parle 
decree on the ground of frand. In order to succeed 
inethe suit, is was necessary for him to show that 
an earlier High Court decree to whirh he was no 
party) was also invalid on the ground of fraud: 
Held, that the suit was maintainable without the 
plaintiff first setting aside the High Court decree 
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by a suit framed for the purpose, as he was entitled , 


under section 44 of the Evidence Act to impeach i 
in the present suit on the ground of fraud GC 
À WINI KUMAR SAMADDAR V. BANAMALI CHAKRABARTY, 
210. W. N. 494 607 


, setting aside of, for fraud—Irregularity in 
initial prom dure, effect of. 

The jurisdiction toimpugn a previous decree on 
the ground of fraud is established law. But such 
jurisdiction should be exercised with care and reserve 
and proof must be required that there was actaal and 
positive fraud, thatis, a meditated and intentional 
contrivance ‘o keep the parties and the Court in 
ignorance of the real facts of the case and a decree 
obtained by that contrivance. PAT MOHAN KRISHNA 
Dar v HAR i’Rasap ' 


DEED, recital in—Estoppel 669 


DEFAM ‘TION LInbellous statements in documéent— 
Innuendo - Party defamed, question as to—Fair com- 
ment Justification ~ Damages, quantum of-—Findings 
by Court— Questions of fact—Appeal, second—High 
Court, interference by-——-OCiwil Procedure Code (Act V 
of 1908), s. 100. 

The question whether the whole or part of an alleged 
defamatory writing would be construed by an ordinary 
reader io refer toa particular person is a question’ of 
fact which, in English Courts, would be leit toa ury, 
and where the Jury arrives at its verdict on this 
particular point through a misconstruction of the 
writing readas a whole or through other circum- 
stances appearing in the oase, that verdict is a verdict 
uz vo a question of fact, 

The questions of justification, fair comment, bong 
fide~ and quantum of damages, in an action for 
defamation, ave also all questions of fact. 

‘hough it is a question for the Judge to say 
whether if certain facts were proved they would 


-amount to justific tien, yet it is a question for the 


Jury to say whether an article complained of isa 
fair comment on a matter of public interest, It is 
only where the article is s clearly fair that there can 
be no question of libel on the admitted facts that a 
Judge may stop the case, l 

The High Court cannot, in second appeal, interfere 
with a finding on any of the above matters ; 

Per Sudasiva Aiyar, J. — The doctrine of penal and 
exemplary damages is due to an illegitimate en- 
croachment on the considerations of punishment 
by fine in criminal j risprudence into realms of civil 
law and such doctrine should not be introduced 
into British India Ni NAGANATHA SASTRI v. SUBRA- 
MANIA Iyer, 34 M. L. J. 392;5 L, W., 598; 21 M. L. 
T, 324 126 


DHARA dues—Talukdar, liability of Decree, settle- 
ment, construction of. 

At the time of the first Regular Settlement the 
ex-proprietors of a village whioh had been included 
ina taluka got a decree against the talukdar for 
their right to receive dhara dues in the village: 

- Held, that the talukdar was liable under the 
settlement decree to render the said dues to the 
ex-proprietors, whether he chose to collect them or 
not. O MAHESH CHARAN v1. MUHAMMAD BAQAR ALI, 
40. L. J. 154 49 
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DOCUMENT, construction of. - i ‘ 


Where a document is silent with regard to 
interest and where there- is no special mention -of 
interest aba particular . rate or of a particular sum 
handed over to the creditor, it must bọ taken that the 
intentio#’ of the parties is-in making re-payment, to, 
pay only the interest actually due under the written 


instrument. PAT Gira PRosaD SINGH v. RaGuo: 
Singa, 1 P. L. W. 777. ` vt = e 809 
- , execution of —Date—Presumption 





it is a general though not a conclusive presumption 
that a document was made on the day of the date it 
bears. P.C MINA. Kumari BIBI v. Bisoy SINGH, 52 
ML. J, 423; 1 P. L W. 425; 21 C. W. N. 385; 5 L. We 
Fik 21 M. L. 2.864; 15 A. L. J. 382; 260 L.J. 508; 
19 Bow. L. R 424; (1917) M. W. N. 473; 44 0. ee 


KASEMENT—Right to catch fish—Owner of lower 
land, whether can restrain owner of -higher land 
from catching fish in his own land—Injunction 135 


EASTERN BENGAL axb ASSAM DISORDERLY 
HOUSES ALT (II or 1907), S 3, order passed under 
. — Jurisdiction of- District Magistrate to . interfere 
with, 
A District Magistrate has no jurisdiction to inter, 
fere with an order passed by a Criminal Court in the 


exercise of its jurisdiction under section: 3 of the ' 


Eastern Bengal and Assam Disorderdly Houses Act, 
1907. © Larra Mouan CHAKRAVARTY. © HARENDRA 
KuMAR Ds, zi © W. N. 1185 18 CR. L, J. 736 436 


EIECTMENT—Co-sharer in possession of whole pro. 
perty dispossessed by trespasser - Adverse possession 
against co-sharer, effect of-—Jus tertii, pl-a of 
One of two brothers, who had an undivided 

S-annas shere in a holding, assuming to himself the 
sole ownership of the holding leased itto the plaintiff 
intending to exclude his co-sharer, wno had dis- 
appeared and was considered’ as dead or having 
abandoned the property. The plaintiff, having been 
ousted by the defendant a trespasser , brought a 
suit for his-ejectment: 

. “Held, that as the title of the plaintiff's lessor had 
become adverse to his co-sharer, the plaintiff obtained 
title to the whole by adverse possession and that, 
therefore, he was entitled to recover the whole pro. 
perty from the defendant whose plea of jus tertit could 
not be of any avail, — 

‘Quwre. Whether ‘an undivided co-sharer who is 
in: exclusive possession of the whole property is, 
entitled to recover the whole from a trespasser who 
dispossessed him, or is liable to be put in joint pos. 
session with the trespasser. © BASIRUDDI SHEIKH ve 

MOBARAR MUNSHI Mi 157 
ESTOPPEL See Civis PROCEDURE Cope s. 11; 

-Evipenoe Act, & 116. 


nee by pleading ` ee “462 
~ Deed, recital in, truth of.- ° 

No person who isa party to the putting forward of 
a recitalina deed- by. another and induces a third 
person tò'acton it can. afterivards bo -heard to say 
ihat that recital is n t accurate. ‘C BHUBANESWARI 
Dpr- v. HARDHAN BHATTACHARJYA, 2l OO, W.N : = 
383 


— doctrine of, applicability of 
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EVIDENCE — Judgment in criminal trial,. value of, | 
A judgment ina criminal trial is by itself evidence 
only of the conviction or acquittal which jit records, 
and of no other matter QO MUHANDI. BEGAM +. 
Durga Prasan, 40. L. J. 299 4352 


EVIDENCE AOT I or 1872), 8s, 13, LI5—Estoppel— 
Judgments not inter parties, admissibility of. o 
Judgments not inter parties are admissible in 

èvidence whore they are relevant under section 18 of 

the Evidence Act. They are evidence’ of usage as 
instances where the right in question was claimed or 
denied or recognized’ Their evidentiary value, 
however, must depend on the facts of the particular 
case. M SUNDARAM Iyer v. THEETHARAPPA eau 
15 


aam S, 13—Judgment not inter parties recognizing 

right in dispute, admissibility of. - ae 

Judgments not bet veen parties to the suit pro.” 
nounced by a Court of competent jurisdiction, 
containing a decla:ation that the rightin disputo 
has been asserted and recognized in a Court of Law, 
are admissible in evidence under the provisions of 
section 13 of the Evidence Act PAT MUHAMMAD 
Eura v, Ganga DAYAL OSHA i 838 


—— aman S. 18 — Tenant, status of Decree in favour of 

stranger, admissibility of. - ~ 

A decree (whether obtained by the'plaintiff’s pre- 
decessor.ra stranger, in which it was found that 
the defendants-tenants had a holding in a certain 
estate on a certain rental, is admissible under section 
13 of tho Indian Evidence Act for the purpose of 
showing that the defendants held a holding in that 
ostate on that rental, C ByMKesu CHAXRABARTTY v. 
JAGADISWAR Rox 442 


— §s. 21, 82—Admission Statement against 
party’s interest, admissibility of 98 


988 


S. 84—Deeree obtained by fraud, suit to 
set asidc—Previous .relevant decree, whether must 
be set aside ` 607 


— en S. 90 — Ancient document not signed or scaled 
- —Presumption under s. 90, applicability of. 

‘Section 40 of the Evidence Act does-not apply to 
an ancient document which is neither signed nor 
sealed nor purports to bein the handwriting of any 
particular person, © JANENDRA Monon v. (GOPAL 
CHANDRA HAR 450 


~ B 91—Suwit for possession of joint property— 
` Partition, deed of, unregistered admissibility of. 

The factum of a partition, as distinguished from 
its terms, may be proved by evidence apart from the 
deed of partition itself. 
` Per Beaman, J. A fact which does not necessarily 
con-tituteaterm, in any real sense, ofa contract, grant, 
or other disposition of property, may he proved, 
although the writing in which the terms of that con- 
tract, grant, or disposition of property are embodied 
cannot be proved for want of registration. B CHHOTTA- 
LAT ADITRAM Travp1 v. BAT Mauaxore, 19 Box. L. 
R. 322; 41 B.466° e 83 

— t. 92, applicability of-—Mortyugu by condi. 
tional sale —Mortgagee taking possession of mort. 

gaged properry 371 


—~— §. 32 
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~~ S. 92—Consiruction of document —Motive of 
parties, how far relevant, 

“In construing a contract a Court is not permitted 
to speculate about the possible intention and motive 
of the parties, it is concerned only with thoir intention 
as expresséd by the wordsthey have deliberately used. 
C BASIRUDDI V. AFSARANNESSA Bins, 210, W. N. pe 
ae oe SS, 94, 95, 96, 97 13 
S. 94—Construction of document—Evidence, 

extrinsic, admissibility of—Compronvise. 

‘Where the language of a document is clear and 
applies without difliculty to the facts of the case, 
116 extrinsic evidence can be admitted for the purpose 
of affecting its interpretation. 

, Ina compromise entered into between A and Z, A; 
agreed to pay a certain annuity to Z., and her heirs 
and subsequently a compromise was arrived at 
between A. and B. under which B. agreed to contri- 
puto towards the said annuity “for payment to Zr 

Held, that the former compromise or any other 
extrinsic ovidence was inadmissible to show that 
under the latter compromise B, had agreed to 
contribute towards the said annuity “for payment to 
Z, and her heirs.” QO Yar MUHAMMAD Kuan 2, 
Baqar Kuan, 4 0. L. d, 318 491 

Ss. 114, ilus, (b)—Statement of approver, 

value of -Corroboration, necessity of 696 
mn § 116—Estoppel Mortgage — Redemption— 
. Mortgagee in possession, whether estopped from deny- 

ing right of purchaser of moi tgnged property to re- 

deem. 

Property belonging to o lunatic was usufructuarily 
mortgaged by his brother, who was his guardian, to 
the defendant. On the death of the lunatic the property 
was sold by the brother to.the plaintiff, who there- 
upon brought a suit for redemption of the mortgage 
against the defendant: 

“Held, that section 116 of the Evidence Act did 
not estop the defendant, who was placed in posses- 
gion of the land asa mortgagec, from requiring the 
plaintif to make oub his title to redeem the mort- 
gaged property by virtue of. his purchase. C DENI. 
BESWAR SARNA BARA THAKUR v BETHORAN BANEU ê 

4 
me maea Ss. 133, 114, ILLUS. (b’—~Approver, statement 
of, value of—Corroboration, necessity of. 

An accomplice should not be convicted on the 
statement of an approver who is by nature a liar, 
unless such testimony is strongly corroborated and 
the corroboration distinctly implicates the accused in, 
and connects him with the crime committed. P 
Nand SINGH v. EMPEROR, 9 P, W. R. 1917 Cr; 18 Cr. 
L. J. 696 696 


BEXECUTION—Agreement to satisfy decree—Assign- 
ment, procuring of, in breach and execution Suit by 
1 judgment-debtor for recovery of amount paid in ewe- 
- cution, nature of—-Civil Procedure Code Act V of 
1908), & 47, whether bar. 
- Asnit for roturn of money paid by a judgment. 
debtor to a person, who, in violation of a contract to 
cutes satisfaction of tho decree, procured the assign- 
monk of it to himself and realized money in execu- 
tion, is one for breach óf contract and is not barred 
by the provisions of section 47, Civil Procedure 











Codo. M Cyapspuran BANG, Lro, v. ZAMORIN 
RAJA AveRGan, (1917) M. W. N, 359 849 
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EXECUTION — conid. 


— Amendment of decree—Person not juigment- 
debtor made judgment.debior— Decree, whether caw 
be exccuted against such person. 


A suit for “sale on a mortgage against GO. and J. 
was decreed against G. alonc. The mortgaged 
property proved insufficiont to satisfy the decree 
and an application was made for a personal 
decree under section 90 of the Transfer of Property 
Act as against Q. alone and the decree was passed. 
On the attachment of certain property as the pro- 
perty o! G., T; the widow of J. objected and got the 
property released. ‘The decree-holder applied for 
the amendment of the decree to the effect that the 
name of 1 might be added as judgment-debtor and 
got an ev parie order in his favour. He then applied 
for execution of the decree as against T, T, objected. 
The application was, however, dismissed as barred by 
time On the decree-holder’s appeal: 

Held, that apart from the question of limitation 
the Court below would have been, fully justified in 
refusing to put the decree into execution on the 
simple ground that the name of T. was fraudulently 
added to the decree without any decree having 
been passed against her. A BHARATH INDU v, TILOK 
KUNWAR 47 








Attachment—Sale of attached property by 
judgment-debtor—Subsequent attachement and 
salo of same property in execution of another 
decree ~ Execution purchaser and private purchaser 
rights of 242 





Decision on preliminary pointAppeal, whe- 
ther lies, 


Whero a judgment-debtor objected to execution on 
the grounds, first, that the decree was not capable 
of execution and, secondly, that there was nothing 
due under it, and the Court decided the first ground 
of objection against him: 

Held, that no appeal lay against that decision 
before the second issue was gone into. PAT MAHA- 
MAYA Prasab SINGH v, BUKHDIYA Kuar, 1 P. L. W, 
759; (1917) Par. 191 517 


— - Decree, construction of—Morigage-—Execuling 
Court, powers of. 


One G was a ca-sharery in four villages to the 
extent of eight gandas in each villare He executed 
a deed of mortgage in respect of his cight-gandas 
share in the villages in favourof R.andJ The 
latter obtained a decree for gale on foot of their 
mortgage and in execution applied for the sale of a 
four-annassharein mahal G. in each of the four villages, 
stating that the description of the property given in 
the mortgage-deed as eight gandas came to four annas 
in mohal G in each village The judgment-debtor 
fil d objections and contended that only eight-gandas 
out of the entire four annas, that is to say, one-tenth 
of the original share in each village was meant: 

Heid, that the property directed by the decrec to 
be sold was the entire share of the mortgagor, which 
after partition was described as four annas iu mahal 
G. in each village, and that the mortgagor had mort. 
gaged his entire share which he described as eight 
gandas jn each of the four villages. A Sugutan Ral 
v, Lacani Nagaran Ray, 15 4. U J. 276 £88 


Vol, XL] 


EXECUTION-—conold, 


— m Land delivered to decree-holder 
of decree—Crops growing, whether pass. 
Where, in execution of a decree in a title suit, 

possession of land is piven to tha déores-holder the 


in execution 


‘growing crops pass with the land. C Krisuna Pro- 


MODA Dasi v. KEDAR Nats Basu ` 732 


~ — Pardanashin lady—Fraudulent conduct. 

The mere fact that a judgment-debtor, whois a 
‘pardanashin lady, keeps her door closed is per se no 
evidence at all of fraudulent conduct on her part, 
unless thore is anything to show that she deliberately 
does so or attempts to do so against the executing 
officer. © SUGHRA BEGAM v, LACHHMI NARAIN, 4 
O. L. J. 345 399 
` Set-off of Statute-barred decree, whether allow- 





able, 

The form of execution by setting off cross-decrees 
is given in the Code of Civil “Procedure and no 
„equitable considerations can add toor detract from 
the provisions of the Statute, ‘Therefore, a Statute- 
‘barred decree in favour of the judgment-debtor can- 
-not be set off againat a decree sought to be executed 
against him. C MUNSUR ALI v, ARROI UHARAN 
Das, 21 C. W. N. 1147 816 


‘FRAUD, decree obtained by, suit to sot aside ~ Pre. 
vions relovant decree, whether must be set aside 

607 

FRAUDULENT conduct ia exeontion ~Perdanashin 

lady keeping doors of house shut . 399 


GOVERNMENT or INDIA ACT (5.8 6 Geo. V, On. 
61), S. 107-—-Revision-—High-Court, interference by, 
with order under section 147, Criminal Proceduro 
Code 715 


GRANT, construction of, ia Englantl and India~ 
Permanent, heritable and transferable tone ne 
al rights. 

When a grant ig made by a unai of a tenure 
ab a fixed rent, cyen though the tenure may be per- 
manent, heritable and’ transferable, mjnerals cannot 
be held to have formed part of the grant ii the absouce 
of express evidence to that effect. ~ "> 

-A Talabi Brahmattar grant. does net; by its mere 
gharacter, crente title to minerals, . 

The word ‘grant’ as used in legal ET A in 
“India is not to be understood in its technical Engliah 
meaning of a conveyance at “common law of re- 
mainders, reversions and incorporeal hereditaments 
‘which did not lie in livery or of which livery could 
not be given. PC BASHI BHUSHAN, MISRA v JYOTI 
PRASHAD Sincu Deo, 210. W, N.377; 15 A. u. J. 207; 
32 M. L.T. 245; (1917) M. W. N. 226; 250. L. J. 965, 
1 P. L. W. 361l: 21 M. L. T. 303; 19 Box. L. R. 418: 6 
L. W. 2; 44 C. 585 "139 


‘GUARDIAN AD LITEM, appointment of — Adverse 
interest—Consent of guardian 7 227 

‘GUARDIAN ano WARD —Alienation by guardian, 
suit for cancellation of, and possossion-—Article 
applicable to suit . 66 


GUARDIANS axnp WARDS ACT (VII oF IRAN 


S 17— Minor, appointment of, guardian of — Mother, 

right of—Reversioner, right of, as against step-father, 

An infant minor’s mother, even in case of her re- 
marriage, isthe natural guardian. of nue person of the 
minor, 
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GUARDIANS axb WABDS ACT—concid, 


A reversioner of the deceased father of tho minor 
is a fit person--to he appointod guardian of the 
property of the minor-ag-agamêt the new husband of 
the minor’s mother, praon” Cs RaUMATAN, 32. P, 
W.R. 1917 Pik ae “Te Foy 107 


S. 20--Contract. to sell minors praperty— 

Sanction—~Minor, liability.of. 

A contract, entered into by a guardian appointed 
as such under the Guardians and Wards Act to sell 
the minor's property, with the sanction of the 
Di-trict Judge, at 2 price-higher than, that fixed in 
the sanction, is valid and enforceable against the 
minor. © HeELALUDDIN.Mn’s wren v. JANAKI Natu 
SIRCAR 490 


Ss. 32, 43— Ba suspension of, effect of — 

Court, power of, to suspend guardian—-Construction 

of s. 32. 

The words of section 32 of the Guardians and Wards 
Act are wide enough to cover an order of suspension 
of the guardian by the Judge, as suspension is in 
effect. a total restriction for a time of the powera 
of the guardian. 

The suspension of a guardian fora time does not 
deprive the Court of Popes to deal with him sub- 
sequently, 

Until a guardian liza aċtually been removed or 
- discharged, he remains à guardian even though his 
powers may. have been Curtailed and the Court has 
authority under tho Act to pass such ordors on him 
asare necessary for tho protection of the minor's 
property. GC EERIE BU NDARI Dasi v. Rati KANTA 
SAHA ` 397 


- § 29 (a), (g )-<Giardian of minor's persi, 
removal Mania ‘of minor—Court, duty of. 

It is no part of a | ourt’s-duty under the Guardians 
and Wards Act to askumò-direct responsibility for 
the marriage of a minor. but award of Court cans» 
not marry without the consent of the Court and if a 
proposed marriage is unsuitable, the Court may 
restrain the marriage, even though the guardian has 
given his consent. A MOHAMMAD FARANAT ULLAH vy 

«PFARA BIBI Sk 136 


rf 











Ss. 48, 32—Guardian, suspension of effect of 
—Court, power of, to suspend guardian-—Construc- 
tion of s. 32 . NA 397 


HINDU LAW—Landlord and en ae ees perma» 
_ nent, by head of'muti; -validity of —Suit for possession 
by successor of matadhipathi —Adrerse possession, plea 
of Trust—Head of wut, position of-—Lintitation 
- Act (IX of 1908), & 10, Sch. I, Art. 184, 

The head of-a mutt stands i in Yolation tothe mutt 
in the position of 8. trustee. The assets of the 
mutt aro vested in him as tho -owner of the. mutt in 
‘trust for the institution, itself, 

The head of a. muti cannot, in the absence of 
necessity, bind hia successors-in-office by a perma- 
nont lease at a fixed rent for all time. 

A lessee, however, holding under a permanent 
lease from a matadhipad hi ean perfect his title to the 
permanent lease by adverse enjoyment, for ‚mbro 
than twelve years under Article 134 of the Limitafion 
Act, the permanent lease being & transfer within the 
meaning of the article. 

Tho fact of the Jessec’s jang jedoé aa .ta the 





_ properties ofthe mutts p- . 
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HINDU LAW —conti | “TO a 


restricted interest possessed. by the lessor at the 
time of tho grant may bë an important piece of 


-evidence in judging of what, interost the transferes 


+outracted totako, but sath knowledge cannot by 
itself disontitle the’ transferee to the bonefit of 
“Article 184 of the Limitation Act. Wi Banuswami 
AIYER V. VENKITASWAMY NAICKEN, 32 M. L. J. 24; 40 
M. 745 h i 531 
mmaa Religious ofice, appointment to—Appoint- 
‘ment by compromise, effect of—Compromise of 
- duubtful claims, applicability. of principles of, to 
` appointment of successor by head of religtuns insti- 
tution—Family settlement—Mutt, head of, whether 
© trustee—Mutadhipathi, powers of—Laches ta con- 
testing validity of appointment, efect of -Chinna- 
patam, nature and duties of—Limitation Act (IX of 
1908), Sch. I, Art. 120. 
The head of a mutt does not standiu relation to 
the mutt properties in, the position of a trustee-in the 
absence of evidence to tho contrary, and no suit lies 


to remove him from. offi¢g under section v2, Civil 


Procedure Code. : 

The appointment by the Head of a religious institu- 
tion of his successor-in-office in accordance with the 
usage of the institution is,,invalid if made as the 
result of a compromise, whereby the appoiutor either 
averts a danger or secures ab advantage to himself: 

Tho Chinnapatam is an office inferior in , sanctity 
to that of the Pandarasannadhi or head of a Mutt 
and the position pf the Chiribapatam is analogous to 
‘that. of an, ordinary reversioner with, a mere spes 
‘successionis dependent on his surviving the Pandara. 
sannadhi who appoints him? 


The cause of action for a suit to remoye a person 


from the office of Pandaragannadhi arises from the 


date of the vesting of the gid office in him on the 
-application of Article 120 of-the Limitation Act, and 
-not from the :date when he was appointed to tho 
‘Chinnapatam office. - ha ; x i 

` -During the progress of litigation between T. and N, 
in which the latter questioned: tho appointment of 
“Pas Pandurasannadhi undey an alleged forged Will, 
4! entered into n compromise with N, whereby, in 
‘vonsideration’ .of N, abandoning the contest and 
„refraining from putting T, to proof of the Will, 
f.‘appointed N, to succeed him to the office of 
.Pandarasannadhi on his death, and immediately 
-appointed ` him Chinnapatam,..giving him largo 


Held, that the appointment was invalid. 


Per Wallis C. J, ~The principles relating to family 
settlements and compromises of doubtful claims are 
inapplicable to agreements {0 fill up a religious office 
of importance in’ the eyes of Hindu worshippers, 
which raise very different considerations. `’ 

Per Napier, J ~The trasteo of a religious and 
charitable -trust has, in -respect ‘of litigation not 
affecting the office, thé samewig’:t of compromise as 

tan ordinary trustee has, and a -compromiso even of 
conflicting claims’ to an offige is’. not ‘necessarily 
unlawful or. opposed te.public policy, but must be 
„scrutinized by the Court’ before ‘which itis pleaded 
“for the’ purpose of .ascertaining whether it is in 
violation of the trust of the institution or affects 
“adversoly ‘the interests of the religious office. =~ 

Amere irregularity in the appointment may be 
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HINDU LAW—contd. p Aps Li eae 


cured by efflux of time. Hf the qualifications of a e 
person appointed fall little short of those required 
by usage and ithe appointment is ‘otherwise 
unobjectionable -.aud’-is made iu the interesis ‘of 
the institution, the Court will not interfere with 


es eae a 





The age of capacity of a persou, whether.male-or 
female, to make a valid ‘adoption undér Hindu Law -7 
commences at the age of 16, that is, on the com- 
pletion of the 15th year., © 


. £&A widow, therefore, has not the. legal diaoretion-to 
adopt a proper boy to’ her husband’ before: she 
Saw oy 3 


~ 


finishes the 14th year of her age. `. os 

It is only -the widow’s discretion exercised after 
she attains ‘majority. ‘ands’ is thus capable of legal 
discretion in civil matters that oan validate tho 
adoption made by her to her husband. The ‘discre. 
tion cannot bË replaced, when she is less than 15, 
-by her guardian’s’ intelligent and disinterested 
advice, r 7 aa 
..Where a “widow ig “directed by her husband to 
‘adopt a particular boy and she has no discretion 
in the matter, her adoption of that boy, even when 
she is under 15 years of age, is valid, a 
. An imperfect adoption by a-minor widow cannot 
be ratified by her after her attainment of majority 


Per Oldfietd, J.—The ratification of an adoption 
-Should not be interpreted loosely .as covering 
estoppel, which debars the party from denying; or 


‘conduct, which :would establish: against him a 


-consent when the ‘adoption: was made | The only 
‘doctrine that is akin to it in its relation ‘to adoption 
“is the definition of ratification given by Lord Watson 
in Stewart v Kennedy, .(*40) 15 A. 0. 75, as the 
‘confirmation of an imperfect obligation by “the 
party who was not legally bound byit. M- ‘Kovviptr 
SATTIRAIU V. PATAMSETTI VENKATASWAMI, 32 MLL: J, 
119, 5 L. W. 68 : “518 
-— ALIENATION —Father, -transfer by—Mort- 
gage for legal necessity —Interest, onerous—Mortgagee, 
. position af—Court, duty of—Decree ‘on mortgage 
obtained against father alone—Sons, position of, 





= at wh 

Where a Hindu father makes a mortgage for legal 
necessity at an oneroug rate of interest, the sons, 
‚although bound by the mortgage, are not bound by 
the rale of interest, unless the mortgagee establishes 
that sich rate of interest waa justified by the legal 
‘necessity of the faxriy. If.ithe ‘mortga.ee fails to 
prove this fact,:the Courts-not only have a dis 
cretion but are under am obligation. to vary. the rate 
10f interest to a reasonable limit. ; e 


Where g decree is obtained. by the “mortgagee 
against the mortgagor alone on the basis of a mort- 
gage executed by a Hindu father and carrying 
interest at an onerons rate, his ‘eons, who were no 
-parties to the said decree, çan, in a subsequent suit 
agamst the mortgagee decree-holder, be granted 
relief to the effect that if they pay to the mortgagee 
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` thé’ principal mortgazo-monéy together with interest 


“thereon at a reasonable rate and costs of his suit by 

a certain date, , the mortgage decree shall not he 
= executed against the mortgaged property. O Sapno 
” Çuanax Prasav’e, RAM Ratan, 4 0..L. J. 803 369 


„ALIENATION 
consent by. a ae 
“The plaintifis, who were consenting parties to a 


` 


, 
on ft 





by. widow— Rerersioners, 


~, (eed of saleby a Hindu widow in favour of-tho defend- 


“pnts purporting to be for legal necessity and which 
~ contained inaccurate recitals pot known to the defend 
“ants to be sucli, induced tho defondants, their 
nephews, by their conduct to Jay out money for the 
erection of permanent buildings upon the lands 
purchased by them, and on their succession as 
revorsioners after the death of the widow, brought a 
“suit to recover possession of the lands sold on the 
_ground that, there was no legal necessity for the sale: 
Held, that there was a clear case of estoppel by 
fonduct against the plaintiffs andthe mere fact that 
.at the bimé when the plaintiffs induced their nephews 
“to lay out, their money, there was a mere spes 
suecessiona was not a sufficient ground. why they 
.Bbould not be boting by tho sale. C BREUBANERWARI 
“Dest v. HARADHAN BHATTAÇHARJYA, 210, W. N. 728 
l l An i F .. 669 
ee e JOINT FAMILY — Alienation — Necessity :- 
Debt incurred by: managing membera—Liabilit} of 
family, MA Aare arr eee 
' "Where a debt is contracted on behalf cf a joint 
family governed by the Mitakshara Law by its manag- 
ing .member or members and itis proved that the 
‘debt was contracted for the bonofit of the joint 
family, any judgment obtained against such managing 
‘member or, members in. respect of such debt is 
sbinding’ upon all the members, adults.and minors, 
and the joint property of the family is liable for the 
satisfaction and discharge of the same. : PAT MOHAN 
~Krisuxa Dár- v. Har PRASAD MET. Z 
Alienation-~Sale, suit to set aside, 
by minor member—Consideration, major portion of, 
. for legal necessity.- | . fs - 
- Certain joint family property was sold by the 
mother and the-adalt ‘brother of a minor member 
of a joint Hindu family ‘and-it was found that a 
major portion’ of the consideration was for legal 
necessity. Ona suit by tho minor member to set, 
aside the-sale: : °° - mee a 
«-, Held, that: ingustiee of:the case-the ‘sale should 
stand on payment by the defendant-vendee to: the 
plaintiff the amount which was nosivequired for legal 
neceasity,. A (UHATTAR v-CHOTE - 269 
i ma Shicnution by father—Sons, right of, 
.to set aside sale—4ntecedent debt, consideration-paid; 
- whether corvstitudes. sa + bce a, a 
+The amount of consideration paid ‘tin‘cash tod 
Hindu father at the time of the sale by him of joint 
property, which is-not-rduted for the necessity of 
the family, is not antantecedént debt for which the 
òns are liable on the sale being set aside 
The money paid to a Hindu father as consideration 
for the sale at the time of the sale cannot be regarded 
as a debt of the father until the sale Has been set 
aside and the-“right of thé vendee “to get back the 
sale consideration fromthe father has accrued. A 
MADAN Gora. r. Sati Prasap, 15 A, L. J, 425; 39 A. 
485 451 
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: JOINT FAMILY- Miner—Guardian, natural ~ 
_ Fafker's brothers wife —Alieration—Legal necessity 

Persformance of gaya saradh of uncle, - 

A Hindu minor’s aunt (father’s brather’s wifo) is 
not his natural gnardian. 

Tho expenses of the performance of gaya sradh 
of a Hindu minor’s uncle, not being beneficial to 
the minor, dò not constitute any legal necassity, and 
the minor is not bound to defray the same. PAT 
625 
wwe Milakshara — Ancestral property— 

Partition, suit for, by son in futher's lifetime, whether 

mintainable—Partilion decree Minor 'unrepre- 

sented in suit, whether bound, 
- A suit for partition of ancestral property- by a 
Mitakshara son in the lifetime of his father- is 
-maintainable. ' = og. Ee aa 

A minor unrepresented in a partition suit, is, in the 
absence.of prejudice, bound.hy the partition decreb. 
PAT Asopiya Paasan r. MANOHAR PRASAD 131 


Mitakshara ~Blending of self-acquir« 
- ed property with ancestral property—Effect of entries 
in account books as showing. whether. funds are joint 
or separale— Evidence Act (I of 872°, sa, 21, 232—~ 
Admission -- Statement against party's interest, admis. 
sibility of. . 
$ A,a member of a Hindu joint family, whose homo 
was at Lucknow, practised as a Pleader at Hardoi, 
zand made considerable savings from his professional 
earnings. He eventually became managing member, 
but was all along entrusted with the management of 
the joint family property in Hardoi District. Through- 
‘out he kept the accounts of the joint property and of 
his own earnings in one account book. He purchased 
‘sundry properties out of the.funds so entered in the 
name of his son-in-law B and stated that he. made 





= gitaran a = 











such purchases to provide for B: rere 
¿z Held, that, by, blending bis private earnings with 
the receipts and payments on joint account, he 
showed an-intention to make them joint property: 
but that it was not conclusive that -all ‘purchases 
entered in the book were made’ for the joint family: 
und that as regards the purchases in tHe name of 


s 
ot 


`B, Vs statement that they were made to provided 


for B wasa statement against his own interest and 
as such admissible ic evidence, and that coupled 
with the other evidence in the caso it established Bis 
title to such properties as against the joint family. 
PC Suras Narain v. Ratan Lat, 21 C. W. N.-1068; 
20 O. C. 211; 2 P. L. W. 160; 84 M; L.J. 180; 15 A. L. 
J. 634, 19 Bom. L. R. 737; 22 M. L. T. 121; 26 C, L.l. 
267 Wih l 988 
Heee sarama aeee Mita kbhara— Mortgage by member— 
` Property to ectent of mortgagor's interest, whether can 
be made liable-—-Equily arising out of répresentation 
- of authority. eg et 
..Whera the property of a Hindu joint? family is 
mortgaged by one of the members -not being the 
head of the family far an antecedent debt or proveri 
necessity of the joint family, the general-law-is' tifat 
the mortgage is not valid at all, even to tha extent 
of the mortgagor's interest. | , 
: Itis possible, however, that exceptions to this 
general'rule muy ariec from special circumstances, 
e.g, from a representation or undertaking by the 
mortgagor that he had power to mortgage the joing 
& 
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property. P © LACHHMAN PRASAD v. SARNAM BINGI, 
. 15 A. L. J. 684 2 P, L. W, 28; 21 C. W. N. Y9: 33 M, 
L. J. 89; 19 Box. L. R. 646; 250. L, J. 97, (1917) M. 
W, N. 516; 6 L, W. 334 284 


JOINT FAMILY — afitekshara —Partition, 
suit for, dismissed, though right to partition 
admitted Status, whether joint or several, 

: A member of a Hindu joint family instituted a suit 
“for partition’ The suit was dismissed on the ground 
‘that though he had a legal right to partition, he had 
*intho Judge’s opinion no proper motive for éxervising 
that right. Thereafter he mortgaged his share in the 
family property, and on the mortgagee suing on his 
mortgage he claimed to bo still. joint: . 

Heid, that notwithstanding the judgement the mort. 
_gogor had, become separate from: the date of his 
suit gnd that the mortgage of his share was valid, 
P C Kawat Naix v. Bupa Singh, 16 A. L. J. EBR 
2 P., L W. 57; 21 0. W. N. 986; 33 M. L, J. 42: 19 
Box. L. R642; £6 C L, J. 103; (1917).M. WYN, 514, 
6L, W.330 . -a ; 286 
Money advanced by one member— 

Presumption— Burden of proof 

Where a membefofa joint Hindu familv advances 
money Qn a mortgage, the presumption is that tho 
méney is advanced from the joint funds and the 
burden of provingto the ‘contrary Hes on those who 
allego that he advanced the money out of His self. 
acquired funds. A Punsyu ~v Kovsa 463 


‘Partition, partial, effect of—Poases- 
Right of 


gs 





“siam of undivided propérty by one member- 

‘other members 

Where -after a partial partition of joint family pro. 
petty ` one member continues in possession of certain 
‘properties ‘not divided betwech'the members of the 
family, his possession still confinnes to be the 
‘possession of the other members ‘of the family though 
‘they may be divided, till some event happens which 


renders his possession exclusive or hostile to the. 


Winih, PAT JiGDANB LAL Wi BIKU LAL 115 


Par tition—-Pr esumption—Burden of 
7 proah—-Aadlpnient of. property to, different sons for 
_ business purposes, effect of— Property. acquired by 

member Jrom nucleus of jamily properly, nature of 

— Acquisition in name of one member, avhether exclu. 

sion—Suit for partition—Hotch pot.. 

Where’ a. Hindu family, has been found: to be join 
atá certain date the, pr resumption is that it con- 
tinues to ‘be joint, and, tho onus of proving that there 
was a partition or separation, subsequent to that date 
is on the person. who alleges it. 








The: meré” assignment by the father of certain pro- 


Perty to his sons to enable them to start in business, 


on theirown aceount has ‘not the same effect as s 
formal partition of the joint property. 


Where a family is joint and there is a nucleus from 
which, property may be acquired, the presum p- 
tion ig that property acquired by any member is 
joint property and the onus of prov ing that itis self- 
sat male is on those who allege it. 


The mere fact that any particular acquisition is in 
the name of one or more of the brothers does not 
warrant the assomption that it is the exolusive 


+ an 
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‘ant who was then in possession. 
“1696 the plaintiff sued for a declaration to the effect 


-82 P. R. 3417 


_ 
(1917 
HINDU LAW~—~contd. 


acquisition of the perron or persons named and not 
of the whole of the joint family. a. 


Tn a suit for possession of joint family property by 
partition, it appeared that R. the deceased father of 


, the parties had three sons, one of whom had received a 


thare of the property and executed a deed renourfe- 
ing all further claim thereto on the 25th April 1886 
Subsequently R and his othortwo sonscontinued to live 
together, but.some years before 1895 R. gave a house, 


.& shop and some moveable property to the plaintiff 


who thereafter lived separately aud conducted ‘a 
separate business. On the 29th Octoter 1895 R, 
executed a Will in which after reciting these facts he 
bequeathed all his remaining -property to the defend- 
On the sth April 


that this Will shogld not affect his rights of inherit- 
ance in ‘the property to the extent of a half share, 
This suit was’ decreed as it was held that there 
had been no formal partition or separation of the 


: plaintif from the family and he was not, therefore, 


bound by the tərms of the Will. The plaintiff 
brought this soit for possession of his share: 

Held, (1\ that the family having been found in 
the earlier suit to be joint and there being no formal 
partition thereafter, all property acquired by the 
“defendant out of the original nucleus of ancestral 
property was joint family property, as also was the 
property in the possession of the plaintiff which 
must be brought into hotch-pot atthe time of the 
partition; 


(2) that the plaintiff was entitled to a half share 


. in all the family property which was in the defend- 


ant’s possession as well ag in hisown possession. P 
Nanak GHAND v LACHHMAN Das, 97 P, W. R. 1917; 
775 


JOINT FAMILY property used fer joint pure 
poses-—Right, of one member to build upon joint 
land ~ Right of other members < 





Defendant, a member of g joint family, during the 
absence of the plaintif, another member of the 
family, erected a building bn a portion of the joint 
land which had been used for many years by the 
members of the family for certain purposes: 

Held, that as the portion of the land on which the 
building was erected was such that neither party 
could have exclusive use of it without injury. to the 
other, the plaintiff should have joint use of the 
building with the defendant, though the strict right 
of the plaintiff wonld have been to have the building 
demolished and to have the land restored to its 
original condition as it was before the defendant put 
up the building. © JATINDRA Monan Ray v. RAMESH 
CHANDRA Ray 504 


--— mar mn Specific performance—Agreement 
to sell by manager—Minor members, contract on 
behalf and for benefit of ° 1-42 

— ~- PARTITION—Declaration in writing of uni- 
lateral intention to become divided in status 
An unequivocal declaration by a member of an nn 

divided family of his intertion to be divided in 


i - 
y ~ 
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status is sufficient to effect a partition, although 
fliyision by metes and bounds may be deferred. MI 
SIKHAMANI PANDITHAR v AMMANI AMMAL 36 


: PARTITION— Father or grandfather, right of, 
- to efect partition—Share of co-parcener, gift of, 
e validity of, 

The right of a father to partition family property 
between himself and his ‘sons -and their sons 
includes the right to make such partition when the 
sons are dead and the grandsons are living. A 





partition at the will of the father or grandfather can 


only be valid if it is equal and fair. 

- Ordinarily a co-parcener cannot make a gift of his 
undivided share; but once the co-parcenary is con- 
verted into a tenancy in common by means of a 
partition, there is no bar to a member of the family 
disposing of his share by gift and it can make no 
difference in law that both the partition and gift were 
effected by means of one and the same instrument. 
fi AIYAVIER v, Supramania IYER 82M. L. J. 439; 
6 L.W, 22 - 205 


m me SU COESSION—Naikins — Daughiersand sons 

In the case of a naikin or prostitute dancing girl, 
daughters are preferential heirs over sons. B JAVA 
MADAN KALAVANT v MANJUNATH Tar CHANDU, 19 
Bom, L. R. 820 78 


Ee ee 





~ Sudras-—Illegitimate son, rights 
of—Shuve, claim for, after partition between father 

and legitimate sons, maintainability of, ° 

An illegitimate son of a Sudra can, under Hindu 
Law, take a shure equal to that. of a legitimate son 
at his father’s choice, and, after his, father’s death, 
can demand of the legitimate sonsa share equal to 
half that of a legitimate son. 

' Where, however, a partition has already been 
affected between the father and his legitimate sons, 
in which nothingis reserved for the illegitimate 
sou, the latter cannot claim his share. 

An illegitimate son does not take a share in his 
father’s estate at birth.. M Natuamunr MUDALI v. 
PaRTHASARADI Mupati, 22 M. L. T, 89; 6 L, W. 188: 
33 M. L. J, 203 A 830 


—WAKF—Mahant, powerof, scope of—Removal 
of meahant, whether can be effected through 

_ surrender, 

“The head of a religious or charitable institution 

has no power to bargain away his office or alter the 

constitution of the institution of which he isin 

charge, - | 

Where the right to remove a mehant had never 
rested with the plaintiff in the past: 

Held, that he could not acquire that right or take 
it out of the hands of the Court or other lawful 
authority by inducing the mahant for the time being 
toagree to surrender that right to him. PAT 
KRISHNA DAYAL GIR v. LALDHARI GIR | 276 


—WIDOW, compromise of suit by, whether 
binding on reversioners—Adoption, suit to set aside, 
by rerersioners in lifetime of widow, whether main- 
' tainable, = ih MEH 

“A Hindu widow has power to compromise a suit 








so as to bind. all.the reversioners, provided the com. ° 


promise is for the benefit of tho whole, family. 


} 


~ 


Where ont of collusion` or connivance a widow 
fails to have an adoption set aside, the next rever. 
sioners have a right to have it set aside or declared 
invalid during her Hfetime. PAT Suxpar Prasap 
SINGH vV. RAMBATI KUER 150 
~~ WIDO W—Co-widows—Sale of house by one 

co-widow-—Improvements by vendee—Death of 

vendor— House reverting to other co-widoiw— Pendee, 
right of, to compensation. 

Where atrausferee of a house: from a co-widow 
chooses to spend a Jarge sum of money upon the 
house, he does so at hie periland is not entitled to 
the amount so spent on the house reverting to the 
other co-widow on the death of the vendor co-widow. 
A NANDI v, SARUP Lar, 15 A. L. J 509; 39 A, 468 71 
:— Mortgage by widow Consent given 

by reversioners— Necersity Presumption. 

The consent given by-the reversioners to a mort- 
gage. executed bya Hindu widow raises a presump- 
tion of the existence of legal necessity, even where 
a sum of money is paid to one of the reversioners for 
obtaining his consent C SyAM Peary Dassya v. 
BASTEUN MORTGAGE & Acency Co, Lin - 865 
» re-marriage of- Forfeiture of pros 
: perty granted for maintenance. ; 

A Hindu widow on her re-marriage, although such 
re-marriage is permissible and legal according to tha 
custom of the caste to which she belongs, forfeits her 
interest in the property allotted to her by a family 
arrangement based upon herright to maintenance 
out of the interest which her deceased husband had 
in the ancestral estate. - 

. It would maka“ no difference. in her position 
whether section 2 of Act XV of 1856 does or does 
not apply to her case, as that section has not in- 
troduced any change in the Hindu Law so far as it 
relates to the forfeiture of a widows interest on her 
re-marriage. © MOHAMAD UMAR v Man Korr, 21 
C. W. N. 906 783 
— — ~-~ Sale of inherited property without 
legal necessity or consent of reversionera, validity 
. of —Purchaser, position of 
. The sale by a Hindu widow without legal necessity. 
or the consent of the reversioners of property inherit, 
ed from her husband, is not void, but is only. voidable 
at the instance of the reversioners or persons claiming 
under them. 

Obiter.—A purchaser under such a sale is entitled 
to sue inejectment .C MAHENDRA CHANDRA -DATTA 
v, ABHOY UHARAN BARMA 355 
Surrender Gift of whole estate to 

` presumptive reversioner, validity of. 

A Hindu widow is competent to surrender by way 
of gift the whole of her lhusband’s estate in favour of 
the presumptive reversioner of her deceased husband. 
A Suan BATHI Rar v. JAICHHA Kunwar, ISA. L. J, 
364 117 

on WILL—Ancestral property -- Dispositions in 
favour of female members, validity of. 
“The father ina joint and undivided Hindu family 
can, With the consent of his adult son and with the, 
consent of his rolations who are intergsted in ue 
minor son of his, make valid provisions by Will in 
favour of the female members of his family, provided 
ee said provisions are reasonable in extent and 
TALUR., i 
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,. A-disposition-by Will of ancestral property may, 
ln certain “circumstances, stand on the same foot- 
ing asa disposition by. deod inter vivos proyided the 
consent of the party to be affected is obtained, 
Mi Apban PATRACHARIAR v, SRINIVASACHARIAR, ; 32 
M. L. J. 864; 5 L. W. 544; (1917) M. W. N. 855; 21 M., 
L. T. 408- : i < H8 
ma m WILL, interpretation of—Will executed by 
` talukdar in favour of person who would not have 
succeeded under the Oudh Estates Act, efect of— 
Absolute estate conferred by Will— Devise, lapse of; 
. byaeath Ulterior. disposition becoming operative 
on death oftirst déviseé during hfetime of testator 469 
Cee a SANVASAIM OF asceticiam, incidents of 
girl of sanyasi,. construction .of-—Testamentary 
, disposition of sanyasi's property, principles govern- 
ing— Conduct negativing sanyasam, evidence of 
. The essentials of Sanyasam, according to Hindu 


Law,.,are that the postulant for Sanyasam Should - 


perturm the , necéssary rites and ceremonies pre- 
scribed by tho Sastras, in particular the prajapa- 
thiyeshtt or agneshtt and the viraja homam, and 
finally relinquish all property and abandon all 
worldly concerns, down to even a desire for them. 
The relinquishment need not be in favour of any 
particular person, but one about to become a Sanyasi 
may simply badon his property in which case 
the law wul vest it in his heirs, The mere adoption 
of the external symbols of Sanyasam as the wearing’ 
of coloured clothes or shaving of the head is not 
enough, ~ 

Hindu text-writers pxamined. - : 

- A’Will made by a Sanyasi taker effect from its 
execution, as the Sanyasi becomes dead to the world 
from the date of his ‘entry into the holy order, and 
not from his death, oo ; 

Evidence may be tendered to show by the conduct: 
ofthe Sanyaai that he did not intend to abandon his 
roperty and that a Will executed by him during his 
so-called Sanyasam` was not intended to take effect. 
The non-delivery of the. Will to the beneficiary named 
in it and its retention by the testator is one import- 
anttestehowing that the testator did not ‘intend to 
abandon hi8 Property during his natural life. 

. Where the Wijl of a Sanyasi directs the beneficiary 
ynder.it to perform the-testator’s death ceremonies,” 
it negatives the intention that the Will should take 
effect immédiately as there are no death ‘ceremonies 
to be pertormed for a Sanyasi and a subsequent: 
codicil Will prevail over the earlier Will. M Konpon 


Row v. SWAMULAYARU, 6 L. W. 147; (1917) M. W. N. 
583 l 535 


HINDU LAW axn USAGE—Ubhayam or festival, 
performance of, by female, right of. A ka 
“ithe right to perform an ubhayam or festival being 

a séeular privilege unconnected with the right to` 

honours, 2 female is not disqualified by reason of her 

sex from performing an ubhayam m a temple. 
. It would ordinarily be the duty of temple authori- 
tes to receive money that may be tendered to 
erform, a festival from whomsoever it- may come. 
Tho burden of proving that none but a malé can 
porform an ubhayam or festival is on the person. 
getting up sucha special custom. m PANKAJAMMAL 
uy, SRUBETARY OF State, 6 L, W,346; 32 M, L, d BY, 


gL TAU 516 


~_ 


INDIAN OASES. . 


` {1907 


HINDU WIDOWS: RE-MARRIAGE-ACT. (KV lor 
- 1556), S. 2, effect of 783 


INTERPRETATION or STATUTE. ao 
` „A construction which makes avertain provision ‘of 
an Act superfluous is not legitimate when another 
construction ‘explaining the insertion of the prok 
vision is easily available. M Srixivasa Ranca Row 
v. RAJAH or KARVETNAGAR, & L. W. 725 


INFERPRETATION or STATUTES.. © 


* 
t 


The-rule that where a Statute creates a right and . 


provides at the same time a remedy, that remedy 
and no other is available, has no application tose 
case where a right is not_ created by, the- Statute 
bat exists independently of it, .P Dyni CHAND v 
MoHAMAL Hussain, 22 P. R. 1917, : nat 220 


“w 


et 


w Contract: Act (IX of 1872)-—Illustration to 

section, value of. i oh ets 

The proper course in the construction of a- Statute 
is in the-first instance to examine the language of the 
Statute and to ask what is its natural meaning unin: 
fliienced by any considerations derived from the 
previous state .of the law, and not. to start, with 
inquiring how the law. previously stood, and then, 
assuming that it.was probably. intended to leave it 
unaltered, to see if the words of the enactment wil] 
bear an interpretation in conformity with this view, 


The Indian Contract Act dobs not profess to be a 
complete code dealing with the law relating to 
contracts. It purportsto do no more than to define 
and amend certain parts of that law. 


An illustration to a section ought: never to be 
allowed to controlthe’plain meaning of the section 
itself and certainly it ought not to do so when the 
effect wouid be to curtail aright which the section 
in ‘its ordinary sense would confer. B SHIVLAL 


:MOTILAL v. BIRDICRAND JivRAH, 19 Bom, L. R. 


370. e 194 


JUDGE AND COUNSEL, respective obligations of. < 
Obligations of the Bench and the Bar and to each 


~ other discussed. PAT NIBARAN CHANDRA.CHATTERIL 


v. EMPEROR, 11917) Pat. 239; 2 P, L. W. 88; 18 Cr Lid, 
670 316 


JUDGMEN'T—Ividence, nature of, ` ; 
A Court's decision must rest not upon suspicions 
but upon legal grounds established by legal testi- 
mony. P C Mina Kunari BIBI v. BIJOY SINGH, 32 M.. 
L. J. 425; 1 P. L W. 425; 21 0. W. N. 85; 5 L. W. 7133, 
91 M. L. T, 344; 15.A. L. J. 382; 25 C. L. J. 508;-19 
Bom. L. R. 424; (1917 M W. N 473; 440. 662 242 


JURISDICTION, irregular exercise of, | 

Where a.Court is properly seized of ‘jurisdiction of. 
the subject-matter of a suit and of. the parties,- 
orders passed in violation of the provisions of law. 
regulating the further proceedings .in the suit in. 
relation to the subject-matter till the termination of 
the suit cannot bo said to be so totally without 


` jurisdiction as to render thom nullities. Such an 


order can only amount to a material irregularity ‘In 
he exéroige of jurisdiction. M“TuuLIARAM Row ‘1, 


GOPALA Aryar, (1917) M. W. N. 234; 21 0E D. T, T 


23 M. L. J, 434, 


u Shl, 


~ 
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ag OME iad when, to be taken, 

e Where ina case which a Court is competent to 
ry the parties, without objection, join issue and go 
to trial upon the merits, the defendant cannot sub- 
Sequently dispute the jurisdiction of the Court upon 
the ground that thera were irregularities in the 
Initial ‘procedure which, if objected to atthe time, 
would have led to dismissal of the suit. PAT MOHAN 
KRISANA Dar v. HAR PRASAD 2 
of caste panchayat, whether subject to conirol 

of Civil Courts, 

The question of the power of the Civil Courts to 
-control “the jurisdiction of caste bodiés purporting to 
ex-communicate or censure caste offenders discussed 
but not decided. P C Govino Das v. BISHAMBHAR 
Das, 15 A. L. J. 629; 88 M. L.J 103; 2 P.L. W. 125; 
21 C. W. N. 1113; 19 Bom. L. R. 707;22 M. L. T. 132: 
26 C. L 1. 282; 6 L., W. 494 641 
LAMBARDAR, power of, to grant leases -—Co-sharers, 

rights of —-Wajib-nl. -arz, construction of. 

Where the wajib-ul-arz of a village provided that 
before granting leases of vacant lands the lambardur 
should consult the co-sharers of the village: 

Held, that the co-sharers could not claim to avoid 
abona fide lease merely on the ground that their 
wishes were not consulted before it was given. N 
HaARIPRASAD V. GOVINDRAO, 13 N. L. R. 96 542 


LAND ACQUISITION ACT (I or 1894, Ss. 9, 25— 
Failure to make claim for compensation, effect of—. 
District Judge, power of—Compensation—lInterest, 

- whether should be awarded, 

Where an appellant omits to make a claim within 
the meaning of section 9 of the Land Acquisition 
Act, the District Judge is justified in refusing to 
award anything more than the amount awarded.by 
the Collector under section 25 of the Act. 

, Interest should be allowed on compensation award- 

ed under the Land. Acquisition Adi, unless there is 

special reason to the..contrary. A Ram PRASAD 4. 

COLLECTOR OF ALIGARH | i 274 

emm an §, 9, Cn. (8 —"To the same effect, meaning 
| of—Notice—Time, whether allowable. 

. The words “to the same effect” in clause (3) of 
section 9 of the Land Acquisition Act mean that the 
second notice should have the same matters men- 
tioned in it including the time, as are mentioned in 
the first notice. 

. Therefore, in the second notice under clause (8) of 
- section 9 of the Land Acquisition Act to the occupier 
ofthe land 15 days should also be allowed to enable 
the occupier to make his objections. A Kxrisuna Sau 
v. COLLECTOR OF BAREILLY; 15 A. L. J. 460 


sa S. 18,Sun-s, 2, CL. (6)——Reference of Collector 
one Limitation, 

Where before the date of the award, the Collector 
having passed an order that Lhe party should go to 
the Civil Court, the Mukhtear of the party ceased to 
take any further part in the proceedings before the 
Collector and a reference was made more than six 
weeks after but within six months of the award: 

Held, that the reference was within time under 
section 18 (2) (6) of the Land Acquisition Act. C 
MAHENDRA CHANDRA Datta v VA BHOY ENUN, Sn 

— S. 25 274 
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LAND REVENUE in.Bengal and Bihar, date of pay- 
ment of—Arrear, non-payment f, effect UREE of 
estate, 

. In Bengal and Bihar the sum of land ‘revénué aide 

for Chait-Paisakh kist becomes payable on the last 

day of Baisakh which ordinarily falis between the Ist 
and 15th of May), from which date'it becomes an 
“arrear,” and if this arrear is not paid by the date 
fixed by the Board of Revenue as the latest date of 
payment the estate becomes immediately liable to 
sale. PAT BHIRUKHI OJHA v. RAJBANSI Kuer, 2 P 
L. W, 31 ° - 638 


LANDLORD anD TENANT—Barga kabuliyat, con- 
atruction of—Tenant, whether bound to pay stipulated 
simas value of crops or their market-value—Evidence 
Act (I of 1872), s. 92—Construction of ducwment— 
Motive of par ties, how far relevant, 

A Court cannot ignore the plain terms of a contract 
merely because they appear to be unreasonable. If 
the terms are clear and unambiguous, the Court 
is bound to give effect to them without stopping to 
consider how far they may be reasonable or otherwise. 

Where a barga kabuliyat (which was headed “value 
of the crops mentioned in the barga kabuliyat is 
Rs. 25”) provided that a half share of the crops raised 
on the land shall be made over to the landlord and 
the tenant shall cultivate, sow and weed and do 
other things for cultivating and if he does not 
cultivate, the landlord's share of the crops will be 
determined by reference to the crops raised: on 
the neighbouring fields and if the tenant fails to 
deliver the said -crops to the landlord, he shall pay 
Rs. 25 per annum to the landlord on account of, 
the value of the crops and if he dogs not do so 
the landlord shali be entitled to realise the same 
by instituting asuit in Court: 

Heid, (i) that under the terms of the kabuliyat, 
the tenant, if he neglected to deliver to his land- 
lord crops according to the terms of the instrument, 
became liable to pay Rs. 25.per annum on 
account of. the value. thereof and not their market- 
valine; 

(2) that under section 92 of the Evidence Act, 
no oral evidence was admissible to show that the 
clause about the payment of Rs. 25 was inserted 
solely for the purposes of registration of the 
document, as it was not so stated on the face. of 
the instrument itself, C BASIRUDDI v. AFSARANNESSA 
Bını, 21 C. W. N. 860 833 
Bhaoli danabandi tenant, ht of, ta .remove 





crop. l 

A bhaoli danabandi tenant can remove the orop 
either to the threshing floor or to his house, provided 
he does so in due course of husbandary. But before 
he cuts his crop he must give the landiord reasonable 
opportunity of appraising it. PAT EMPEROR v. LALU 
Gorr, L P. L, W. 691; 18 Cr. E J, 687 335 


-Construction of document —Kabuliyat —Agree- 
ment to deliver half produce or pay fiwed sum ~- 
Landlord’s right to insist upon half produce. 

A barga kabuliyat executed by ths tenant-defend- 
ant provided that the tenant shall deliver every 
year at the house of the plaintiff at the proper tinte 
a moiety share, after measurement, of whatevér 
crops are grown on the land and if the tenant does 
not deliver the same, then the landlord will ba com- 
petent to realiso a sum of Rs. 40 on account of value 
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thereof by filing a law suitradnd itfurther provided that 
of through default of the tenant in properly carrying 
on the cultivation, good crops are nob grown, then 
the tenint shall deliver without objection such 
quantity of crops as would be in proportion to the 
output of the neighbouring lands: 

Held, that the landlord was entitled to recover the 
value of half the crops raised on the land and was 
not bound to-accept the sum of Rs. 40 as its equi- 
valent. C KALI Kanta Das 0. MOHESIL CHANDRA 
KANTA 836 





Co-sharer landlord, right of, to recover his 
share of rent by suit, 

A co-sharer-landlord can by a suit recover his 
share of the rent when there has been separate 
collection in respect of that share. © MoHENDRA 
Nats Mapak v. PARESH CHANDRA GHOSH 506 


his 





——Covenant by tenant not to transfer 
interest, enforceability of. 
Where there ig no condition of forfeiture in a lease, 
a covenant by the tenant not to transfer his interest 
cannot restrain the latter from transferring the 
same, unless proper conditions are put in for enfore- 
ing the rights of the landlord on a breach of the 


covenant. © ANNopA CHARAN NAYA v. DASARATH 
HAGLDAR 444 
Decision in . rent suit that there is no 





relationship of landlord and tenant—Suit for khas 
possession by landlord Res judicata 659 


Ejectment of wnder-raiyat on eapiry of term 
of kabuliyat-—Stipulation for second setilement— 
Under-raiyat not expressing willingness to carry out 
stipulation, consequence of — Pleadings— Time, whether 
of essence of contract, 


In-a suit brought by the plaintiff, a raiyat, to eject 
the defendant, an under-raiyat, on the expiry of 
the term of his kabuliyat- which contained a condition 
to the effect that.on the expiry of the term of the 
lease the tenant shall take a second settlement and 
unless he does so he shall have no interest in the land, 
the defendant pleaded that the kabuliyat was im- 
properly obtained from him by the plaintiff and he 
was, therefore, not bound by the terms thereof, but he 
did not say that he was willing to take afresh settle- 
ment nor did he express such willingness until after 
thé close of the evidence and apparently when the 
case was being argned: 


Held, that the plaintiff was entitled to a decree 
for ejectment when it was found that the terms of the 
kabuliyat were binding upon the defendant and that 
the defendant was: not entitled to plead an equitable 
defence against the plaintiff's right to possess the 
land, ashe never pleaded that he was ever ready and 
willing to take a second settlement and did not prove 
that he was rendy and willing to perform his part 
of the contract. 

In a case of this nature, time is not of the 
essence of the contract unless it is made so. C 
MAHNATULLA Suerku v. ISABUDDIN SARKAR 616 


Kabuliyat, construction of—Tenure, naturo 
- Of-—Herilable and permanent--Burden of proof. 
À permanent tenure may bear g variable reyt 
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Per Richardson, J.~Qurre.— Whether a non-trans- 
ferable tenure can ‘be a permanent tenure? .. 

Per Walmsley, J—The descent of a tenancy from 
father to son and then to the son’s widow is not 
enough to establish that the tenancy is heritable. 

A tenant who claimsan hereditary right under g 
lease which does not contain the words “from genera- 
tion to generation” has a heavy onus to discharge. 

The right of alienation though not an essential 
feature of a permanent tenure, is commonly regarded 
as an invariable incident. | 

Per Curiam,—-Where a tenancy was held for a long 
time-and for a period of 70 years out of it only four 
kabuliyate were executed and the tenancy descended 
from father to son and then to the son’s widow, but 
the kabuliyats bound the tenant to keep the trees 
intact and restrained him from making any trans- 
fer or partilion of the lands and there- were no werds 
of heritability in the kabuliyats: 

Held, that the tenancy was a mnon-permanen 
tenure. © Propyot Coomar TAGORE v, KRISHNA- 
MONI Dasya, 21 C.-W. N. 809 513 


Lease by Government for 99 years—Covenant 
not to do any act ‘which may grow to the detriment 
or annoyance’ of existing tenants— Permanent occu- 
pancy rights, implication of -Trusts Act {II of 1882), 
s. 90 — Transfer of Property Act (IV of 188294, s. 43— 
Tenancy by estoppel, when created—Oontemporanea 
expositio, doctrine of, applicability of. : 
The doctrine of contemporanea exposilio must be 

restricted to the acts and conduct of the grantor 
beginning contemporaneously with the grant and 
continued for a long course of years and should not 
be extended to acts and conduct done, say, 40 years 
after the date of grant, 

Government, which absolutely owred certain 
lands, leased them to the plaintiffs. On the date 
of the lease, theré were tenants already on the land, 
One of the terms of the lease which the plaintiffs 
obtained on renewal and on whlich date the tenants 
claimed permanent rights of occupancy) was that the 
lessees will not do any act “which may grow to the 
grievance or damage of the Government of India or 
the Government of Madras or their tenants.” Subse- 
quent to the grant, one of the grantees described 
himself as a mirasidar in the pattas granted to the 
tenants and 11 years before the renewed lease one 
of the lessees recognised the right of permanent 
occupancy in the tenants and issued pattas in 
recognition thereof: 


Held, that this covenant was the usual one in 
English indentures creating leases by which tho 
lessor protects himself against the acts of his lessees 
which might injure other tenants of his, and could not 
be construed as conferring permanent rights of occu- 
pancy on tenants in the occupation of the land. 

Held, also, that it could not be said in the circum- 
stances of this case that the plaintiffs represented 
themselves as acting on behalf of these tenants also 
or ever did represent these tenants when or before 
thoy obtained a renewal of the lease from Gorern- 
ment and that in such circumstances they could not 
be presumed tohave secured un advantage which they 
must hald for the benefit of the tenants as trustees 
quer gectjuu 00 of the Tudian Tyusts Act. . 
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.. Where land really belongs to Government, ng 
-fuestion of estoppel and no question under section 
43 of Act IV of 1882 arise so as to interfere with 
the rights .of the subsequent grantee from the Gov- 
ernment. 


A tenancy by estoppel cannot be created where 
the act of the landlord which is relied upon and 
which created a lesser right. than the land- 
lord represented himself to be entitled to create, did 
confer upon the tenant a right as lessee for some 
term, however short. Mi SWAMINATHA MUDALI v. 
SARAYANA MUDALI, 88-M. L. J. 370 581 


"e Lease, construction of—Agreement not to 
vary rent until actual measurement —Bengal Tenancy 
Act (VII B. C. of 1885), s. 52, applicability of, 


_ Where by a permanent lease; a piece of land 
described as a plot of one thousand bighas, then in 
jungly state, was let out rent free for six years and 
thereafter at a progressive rent rising to 8 annas 
per bigha, and the lease provided that the tenant 
shall pay Rs. 500 every year, and after the rent- 
free period and the period of progressive rents 
were over, on a measurement being made...........-5 
for land found to be in excess the tenants should pay 
additional rent-at the above rate from the time of 
the measurement and .should -from that time get an 
abatement at the above rate for land which was 
found to be less, and the tenant or his heirs or 
successors should never have to pay any additional 
jama for the above lands, and the landlord or his 
heirs and successors should never receive or be 
entitled to receive any additional jama: 

Held, (1) that upon a proper construction of the 
lease what was demised was the land lying within 


the boundaries mentioned in the schedule to the lease . 
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at Rs. 500 per annum, with an option to the tenant | 


or the Jandlord to have an actual measurement made 
of the land,.and until that was done the rent was 
fixed at Rs. 500 per annum; < 

(2; that section 52 of the Bengal Tenancy Act 
- did not apply because the lease was a permanent 
one, batthat when the measurement would he 
actually made the tenant or the landlord would get 
the benefit of section 52 according as the measure- 
ment showed the land to be less or morethan one 
thousand bigkas. C Ras Kumar MISSRA wv. Rama 
Natu SINGHA 494 


memen -— Lease— Lessee, holding over, whether bound 
by conditions of lease—Thekadar, postition of— 
Ejectment without landlord's consent, whether per- 
missible—Tenant, knowledge of. 
A lessee holding over after the expiration of the 
lease is bound by the conditions of the lease. i 
A. thekadar cannot issue a notice of ejectment 
without his Jandlord’s permission, if his powers are 
in that respect restricted under the terms of the 
theka irrespective of the fact whether or not such 
restriction is known to the tenants U PBR 
ParMesusk Dart v. BISHESHAR, 4 O. L, J. 146 41 


~ Lease, permanant, by head of mutt, validity 
of—Suit for possession by successor of matadhi- 
pathi—Adverse possession, plea of 531 
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—Mokhasa holding—Rent~—Co-sharer tenants, 
liability of, nature of—Fractional shaver, right of, to 
pay proportional rent—Burden of proof—Kattubadi, 
suit for——Interest on arrears, claim for—Madras Rent 

. Recovery Act (VIL of 1865), s. 37-—~Rent payable by 
instalments — Limitation—Receipt for payment of rent, 
form of-—Evidence, 

The liability of co-sharer tenants in a mokhasa 
holding to pay rent to the landlord is joint and 
several. < 

The onus of proving that the landlord, by his con- 
duct, treated each fractional sharer as liable only for 
a proportionate share of the rent and released each 
of the fractional sharers from liability for the rest of 
the mokhasa kattubadi rent lies on the party setting it 
up. 
The release ofone or more of joint obligees of 
his or their liability in one year cannot affect their 
joint and several liability for the rents of the subse- 
quent years unless there has beena contract as between 
the landlord and all the joint tenants to divide a joint 
holding and -the total rent in definite shares or 
unless there have been several such agreements 
between the landlord and each of the several joint 
tenants by which the landlord relinquished his right 
to proceed against that tenant in all future years for 
more than a particular fraction of the total rent. 

“The party, therefore, who sets up that the joint and 
several liability which once existed has been split up 
so as to oblige the lessor to sue the separate sharers 
for only specific fractions of the rent, ought to prove 
by cogent evidence the number of shares into which 
the holding was put up and the definite rent payable 
by each such sharer and the agreement of the land- 
lord to substitute several liabilities for the original 
joint and several liability. 

Section 37 of the Madras Rent Recovery Act 
(VIII of 1865) which provides for interest at 12 
per cent, "per annum on arrears of rent due, is 
applicable to claims for rent of the nature of 
kattubadi, 4 

In a suit for kattubadi brought before the 
Madras Estates Land Act came into force, the 
relation between the parties is governed by the Madras 
Rent Recovery Act, VIII of 1865, and the landlord is 
entitled to interest on arrears at 32 per cent. per 
annum till date of suit. 

The decree should provide for subsequent interest 
at 6 per cent. 

A landlord cannot stipulate with his tenant that 
only a particular form of receipt for payment would 
be accepted if tenderedas evidence in Court. 

Where rent for a particular fasli is payable in 
instalments, the cause of action for rent dune for that 
fasli acorues only from the date on which the last 
instalment becomes due. M Penumetsa BAPIRAJU 
vy. GOPISETTI NARAYANASWAMI NAIDU 590 


Mortgagee of lease-hold interest, liability of, 
for rent to lessor—Privity of estate -Privity of 
contract -—Sub-lessees, rights and liabilities of 841 

- Non-transferable occupancy holding —P 4r- 
chaser in execution of money-decree not recognised 
by landlord—Suit for recovery of possession by pur- 
chaser against another purchaser recognized by land. 


lord. 
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“ Plaintiff, who had purchased a non-transferable 
occupancy holding in execution of a money-decree 
but had not beon recognized as a tenant by the 


landlord, brought a suit to recover his possession ` 


from the defendant, who was in possession under a 
fictitious purchase from the widow of the ryot 
and who was accepted and treated by the landlord 
as a tenant: 

Held, that the plaintiff could not get a decree 
against the defendant, as the latter had been accept- 
ed and-treated by the landlord as tho tenant and that 
such treatment amounted to a settlement. C 
JANAKI NATH Sana v. KAILASH CHANDRA SINGHA 

: 498 
can relinquish 





Occupancy tenant, whether 
. rights without relinquishing land. 
An occupancy tenant cannot, without relinquishing 
the land, relinquish his rights as occupancy tenant 
inthe land and still remaina tenant under some 
other tenare. U P B R SHANKAR KHAN Dart PURI 
v Suro Sinau, 40. L. J. 158 48 
Permanent tenure —Registered lease, necessity 
of. 


A permanent tenure cannot be created under the 
Bengel Tenancy Act or any other Act except by a 
registered instrument, even “where the land is agri- 
cultural land situate outside a town and let out for 
the purpose of growing thatching grass, 

Therefore, a person who enters upon land as a 
tenant, cannot set up a permanent tenure unless his 
lease is registered in accordance with law. © Hasis- 
WARI DEBI v. HARI Natu 100 
Purchaser of lessee’s interest, liability of, to 
pay interest stipulated in lease—Interest on arrears 
of rent, whether payable down to date of decree 
in rent suit 768 


e—a m Purchaser at revenue sale—Sale set aside- 

Purchaser, right of, to recover rent, 

A purchaser of an ijmalt share of an estate at a 
revenue sale, whichis subsequently set aside at the 
instance of the original proprietors, is nevertheless 
entitled to realise rents from the tenants until the 
recovery oË actnal possession by the decree-holders. 
PAT ABDUL Razzax v, BAIJNATH Goenka, 2 P. L. J. 
383 426 
- Rent puyable partly in money and partly in 

paddy—Tenant, right of, to pay price of paddy—~ 

Construction of kabuliyat—Speculation, whether 

permissible. 

Where a tenant agreed by a kabuliyat to pay 
rent partly in money and partly in paddy and 
on his failure to deliver the paddy, to pay a certain 
sum as the price thereof: 

Held, that the kabuliyat gave a right to the 
tenant to pay rent partly in money and partly in 
paddy if he liked and if he .did not like to deliver 
paddy, he could pay the rent altogether in money 
by paying the amount mentioned as itë price; 
but that he was not liable, in default of delivering 
the paddy, to pay its market-value at the time of the 
default. l 

n such a case the right and liability of the tenant 
must depend upon the conscruction of the contract 
and the construction of the contract only, and a 
Court has no right to make any speculation as to 











~ INDIAN CASES, 


{1919 
LANDLORD AND TENANT—concld. “°° > 1 


whether the amount montioned in the kabultyat ae 
the price of the paddy has been put in for the purpose 
of fixing the stamp duty and the registration fee, 
C NILMADHAB MAHAPATRA v. KESHAB LAH MAHAPATRA, 
26 C. L. J. 94 819 
Sale of portion of non-transferable occupancy 

holding — Surrender, subsequent—-Landlord, right of, 

to eject purchaser, - h 

Per Chatierjee, J.-A tenant has no right to surren- 
der a portion of a non-transferable occupancy holding 
after he has transferred the same to a purchaser, 
and the landlord has ho righf to eject such purchaser 
on accepting such surrender. 

Per Newbould, J.-A. sale of a portion of a non-trans- 
ferable holding does not create an mcumbrance on 
the tenancy within the meaning of. section &6 (6) 
of the Bengal Tenancy Act. 

The position of a tenant ofa holding nob trans- 
ferable without the landlord’s consent is similar to 
that of an English tenant, who has made ‘a covenant 
not to transfer, 

Where a tenant after having transferred a portion 
of an occupancy holding not transferable by custom, 
surrenders that portion to the landlord, and takes 
a new setilement of the remainder of the holding, 
his act operates in law as an implied relinquishment 
of the holding, so as to entitle the landlord to eject 
the purchaser of the portion. C ZAMIR MUNSHI v, 
Bisseswanki Desra, 25 0. L. J. 450 544 

Service tenure — Tenant refusing to perform 

service, consequences of ' 348 
Tenant paying rent to landlord after interest 

transferred - Bengal Tenancy Act (VIII B. O. of 

1885), s. 72—Transfer of Property Act (IV of 

1882), s. 50. as 

A payment of rent by a tenant to his landlord 
after the latter’s interest has been transferred is 
valid as against the transferee, unless the transferee 
has before the payment given notice of the transfer 
to the tenant, even though such payment is not made 
in good faith within the meaning of section 50 of 
the Transfer of Property Act. C JHARU CHARAN 
Matty v. SRIDAM CHANDRA MAHAPATRA 655 


Varam tenure—Cesses claimable as rent, 
levy of, conditions of-—Kangunam, levy of, legality 
of—Recognition of rights by Court—Subsequent 
non-enforcement —Abandonment, i aa 5 











LEASE—Duty of lessor to put lessee in possession—- 
Notice to tenants, whether sufficient, 684 
mer Heritable rights—Lessee holding over, position of, 


A lease was granted for thirty years at a fixed rent, 
which was to be increased at the end of the term if 
the revenue was increased. There was no mention 
whatever of hereditary rights: 

Held, that the tenure created by the lease was not 
heritable except possibly for the unexpired period 
of the thirty years. 

In the case of an ordinary lease for a term of 
years when the lessee is allowed to hold on after 
the lease has come to a conclusion, the result is not 
that he is to hold on for his lifetime but he is merely 
treated as holding from year to year. U PBR 
RAMESHAR v. ABBAS AnI KHAN, 4 Q. L, J. 191 116 
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wa Purchaser af lessee’s interest, liability of, lo pay 
interest stipulated in, lease—Interest on arrears of 
rent, whether payable down to date of decree in 
vent suit, 


The purchaser .of a leasehold.is bound to pay, 


interest on the rent falling into arrears at the rate 
stipulated in the contract of lease. The contractual 
rate ought to be allowed by the Court from the date 
of institution of the suit down to the date of the 
decree’ C ANULYA CHANDRA Roy v, Sarva Keysina 
Bose - 766 


LEGAL PRACTITIONERS, duty of, in accepting pro- 
fessional engagements, 

In modern times the tendency is to expect from 
the legal profession a greater- amount of care and 
conscience in accepting engagements than was done 
in the days of Lord Erskine or Lord Brougham. M 
NAGANATHA SASTRI V. SUBRAMANIA IyER, 32 M.D J. 
392;.5 L. W. 595; 21 M. L, T. 324 126 
LETTERS PATENT, (Map.),S, 15—High Court, inter- 

ference by, with order under s. 147, Criminal Pro- 

cedure Cade 715 
LIBEL—Caste dispute—Panchayat, resolution of, pub- 

lication of —Privilege, whether destroyed by irregula- 

pity in passing resolution, . 

B., the chowdhri or chairman of a caste panchayat, 
circulated to the other members of the caste a 
resolution of the panchaz,at suspending social relations 
with G.'s family. In an action for libel brought by 
G. against B. it was contended that G. had no 
proper notice of the meeting of the panchayat and 
that in consequence the passing of the resolution 
was contrary to natural justice, and B. was not 
privileged.in publishing it. It was found that the 
‘ notice was duly given: 

Held, that B.’s privilege was not affected or 
rebutted by any defect in the notice to G: 

To defeat or rebut privilege, the law does not 
recognise anything short of actual or express malice 
in the publication of the matter which is charged 
to.be libellous. P C Gopinp Das v, BISHAMBAR Das, 
15 A. L. J. 629;°33 M. L. J. 103; 2 P, L. W. 125; 210. 
W.N. 1117; 19 Bom. L. R. 77; 22 M. L. T. 132; 26 
C, L. J. 282; 6 L, W. 494 641 


LICENSE—Licensee denying licensor’s title—Fore 
feiture. - 

A ‘licensee in possession does not, like a tenant, by 
denying the title of the grantor of the license, forfeit 
the license and become liable to immediate eject: 
ment. .A AKBAR ALI KHAN v, SHAH MUHAMMAD, 15 
A. L. J. 592 ` 443 
LIMITATION- Construction of document—Bond au- 

thorising suit on default of payment of yearly 

interest or of principal after fixed period —Suit for 

principal sum - Cause of action 29 
—Snuit for accounts against administrator 860 


LIMITATION ACT sXV or 1877), S. 2, Scan. TF, 
Arts. 142, 144—Dispossession—Eaclusive adverse 
possession. 

The Limitation Act of 1877 does not define the 
term “dispossession”, but its meaning is well settled. 
Aman may cease to use his land because he can- 
not use it, since it is under water. He does not 
thereby discontinue his possession: constructively 
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it continues until he is dispossessed, and upon the 
egsation of the dispossession before the lapse of the 
ctatutory period, constructively it revives, 


There can be no discontinuance by absence of use 
and enjoyment, when the land isnot capable of use 
and enjoyment, Similarly there can be no continu- 
ance of adverse possession, when the land is not 
capable of use and enjoyment, so long as such 
adverse possession must rest on de facto use and 
occupation. When sufficient time has elapsed to 
extinguish the old title and start a.new one, the new 
owner’s possession continues until there is fresh 
dispossession and revives as it ceases. P C BASANTA 
Kumar Roy v. SECRETARY OF State, 32 M. L. J. 205; 
21 O. W. N. 642; 15 A. L. J. 398; 1 P. L. W. 593; 
25 0. L. J. 487; 19 Bom. L. R 460; (1917) M, W. 


N. 482; 6 L. W. 117; 22 M. L. T. 310 337 
LIMITATION ACT (IX of 1908), 5.8 358 
vom ——— S, 3—Timitation, question of, whether can be 


raised at any stage—Court, duty of. 


The question of limitation oan by law beraised at 
any stage of the proceedings and it is always a Court’s 
duty, whether it is raised or not, to see whether the 
claim is barred, PAT ANAGRAHNIT Ram v, SITARAM Das 

661 


— 5. 5—Bona fide mistake—Ectension of time. 

If aman chooses to adopt his own methods of 
calculation and files his appeal on the last possible 
day according to that method, he has only himself to 
thank if his method of calculation is erroneous. N 
SALAMSINGH vV. HIRA, 183 N. L. R. 89 425 


— mune Se, B, 7—Statutory bar, effect of —Extinction 
of right—Bar against adult brother, when affects 
ea under disabilityfcore and applicability of 
Se e 
Section 7 of the Limitation Act contemplates the 

existence in two or more persons of p joint right 

and a joint cause or causes of action in support of a 

single suit. Where two brothers have got the same 

cause of action (that is, where all the material allega. 
tions giving rise to a right of suit are the same’, 
where the whole right litigated and the nature of 
the entire claim litigated are the same, and where, 
under such circumstances, the elder brother could 
institute a suit for himself and his younger brother 
on that joint right and joint cause of action, section 

7 would become applicable and would bar the younger 

brother’s right when the elder brother’s became 

barred. The mere fact, however, that, under Order J, 

rule 1, Civil Procedure Code, a person suing for him. 

self and praying for one particalar remedy could 
have joined in that suit another caure of action 
vesting in his minor brother for whom he could have 
acted as next friend will not bring the suit within 

the ambit of the section. Mi KANDASAMI NAICKEN v, 

IRUSAPPA NAICKEN, 38 M, L.J. 118; 6 L. W. 126; 22 

M. L. T. 168; (1917) M. W. N. 589 664 


waman an D, JO — Administrator, whether trustee, o 

An administrator in whom no special trust is 
vested for a specific purpose is not a trustee within 
the meaning of section 10 of the Limitation Act, 
PAT JANARDHAN Prosap t, JANKIBATI THAKURAIN 860 
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won — S. 10 ~Assign for valuable consideration.” 
A purchaser in Court auction is an “assign for 
valuable consideration” within the meaning of section 
10 of the Limitation Act, although he knows he is 
purchasing trust properties in which his alienor has 
only a limited interest. 

The omission of the words ‘good faith’ from section 
10 of the Limitation Acts of 18737 and 1908 is a 
clear indication that an “assign for valuable con- 
sideration” under that section need not have acted 
in “good faith”; it is enough if he pays valuable con- 
sideration. That intention is also clear from Article 
134 of Schedule I-of the Limitation Act. That 
Article does not apply to the case of a purchaser in 
Court auction. : Mi SUBBAIYA PANDARAM r, MAHAMAD 
MUSTAPHA MARACAYAR, 21 M. L T, 62;6 L. W. 690; 
32 M. L. J. 85 50 
— 5, 10, Sca. I, Art. 13t 531 
Ss. 12, 5-—-Time requisite for obtaining copies 

wm Application on day of delivery of juddment— 

Exclusion of day twice over, uhether permissible — 

Bona fide mistake. 

Where copies of a decree and judgment are applied 
foron the same day on which judgment is pro- 
nounced, the appellant is entitled to exclude that day 
from the period of limitation only once, as the day 
on which judgment is pronounced. 

The period of limitation, with reference to the pro- 
vision as regards time for obtaining copies, means the 
period of limitation beginning to run from the day 
ufter the delivery of judgment, and, therefore, no 

‘partion of time’ previous to this period can be 
deducted as time reguisite for obtaining copies. N 
SaALAMSINGH r. Hira, 13 N. L. R. 89 | 425 
5. l4—Suit filed in wrong Court -Good 
failh—Limitation, saving of. 

A suit which ought to have been filed in the Court 
of Small Causes was filed in the Court of a Munsif 
and the munsarim of that Court certified that the 
plaint was one within the jurisdiction of the Court 
of the Munsif. A few days afterwards the Munsif 
transferred the case to another Court which decreed 
the suit ev parte. On an application by the defendant 
the ew parte decree was set aside and on trial of the 
. snit the Munsif returned the plaint to be filed in 

the proper Court, as the Munsif’s Court had no 
_ jurisdiction to try it. The plaint was filed in the 
Small Cause Court next day and the plaintiff was 
met with a plea of limitation: 

Held, that inasmuch as the plaintiff had acted 
thronghout in good faith he was entitled to the 
benefit of sectiqn 14 of the Limitation Act. A Forp 
AND MACDONALD, LTD. v. MEYER, 15 A, L. J. 573 447 

~—— §. 15—Attachment of decree before judgment, 
whether stay of erecution. 

An attachment before judgment is not an injunc- 
tion or order staying execution within the meaning 
of section 15. of the limitation Act, no matter 
whether the subject-matter of the attachmentis a 
decree or any other property.’ C MUNSUR ALI v. 
ABHOYA CHARAN Das, 21 O. W. N. 1147 816 
S. 18; Sco. I, ART. 62—Fraud, effect of — 

Lthitation. < 

The period of limitation for the recovery of 
money payable by the defendant to the plaintiff for 
money received for his use is three years from the 
date when the money wag-received. But if tho know- 
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ledge of the plaintiff's right to institute the suit has ye 


been kept from him by the fraud of the defendant, 
under scction 18 of the Limitation Act, the period of 
limitation runs from the date when the fraud first 
becomes known to the plaintiff. A LAKAPAT Paxpey 
t JANG BAHADUR PANDEY 3 
S. 20—Payment of principal by guardian for 

benefit of minor—Minor, liability of. 

Where a payment of money due under a mortgage 
bond is made by.the de facto gaardian of a minor in 
order to ayoid the immediate bringing of a suit on the 





bond against the minor, the period of limitation is . 


extended under section 20 of the Limitation Act as 
against the minor. PAT Cura Prosap SINGH v. 
RaGuo Snan, 1 P, L, W. 777 809 


S. 21 (b)—Part-payment — Payment of inter- 
est by one heir, whether binds other heirs. 

Payment of interest by one of his heirs on a debt 
due by a deceased person does not save limitation 
as against the other heirs. L B YAGAPPA UHETTY v, 
MAHOMED $58 


me — K. 28-——-Bar of limitation — Extinction of debt. 

‘The provisions of the Limitation Act should be 
construed strictly, Limitation is not extinction 
and the bar created by it does not operate to dis- 
charge a debt except in the particular circumstances 
of section 28, Wi NATHAMUNI PILLAI V. VENGAMMAT, 
5 L. W. 593 ; 358 
wwe SCH. I, ARTS. 44, 144, Ss. 6, 7, 28--Guardian 

and ward —Alienation by guardian, suit for cancella- 

tion of, and possession—Article applicable to suit— 

Statutory bar, efect of—HE-etinction of right— Bar 

against adult brother, when affects minor under 

disability—Scope and applicability of s. T~- Alienee, 
claim of prescriptive title .by—-Child in womb, rights 
of-—Hindwu Law—Civil Procedure Code (Act V of 

1908), O. I, v. l-—Non-joinder of minor brother in 

suit to set azide alienation, effect of. 

An alienation by a guardian ought to be set aside 
by a ward by instituting a suit within the -period 
inentioned in Article 44 of the Limitation Act and 
till it is so set aside, the title vests in the alienee, 

Though Article 44 describes the suit to be brought 
by the ward as a suit merely to set aside the transfer 
ot his property by his guardian, if the transferee has 
obtained and ig in possession and the ward has, there- 
fore, to add a prayer for possession, Article 44 alone 
still applies to the suit, though itis brought for 
both reliefs. ; 


On failure of the ward to sue to set aside the 
alienation within 3 years of his attaining majority 
under Article 44 of the Limitation Act, his right to 
the property is wholly extinguished under section 28 
of the Act and title vests exclusively in the alienee 
from that date. 

A person whose right to set aside an alienation is 
barred under Article 44 cannot avoid it as defendant 
by denouncing it in a suit for possession brought by 
the alienee , 

Plaintiff purchased certain lands from the mother 
of defendants Nos, 2 and 8 in 1893. The vendor . 
described herself in the sale-deed asthe guardian of 
the -2nd defendant alone, who was then’ years 
old. The 8rd defendant was in her womb at the time. 
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The nd defendant sold the same lands to the Ist 


"e defendant in 1908 himself and as guardian of his 


minor brother, the 8rd defendant. The plaintiff was 
in possession till 1903, when he was forcibly ejected 
by the Ist defendant, Plaintif brought the present 


e suit in July 1912 for recovery of the properties from 


Ist defendant. Tho 2nd defendant attained majority 
in 1903 and the 3rd defendant attained majority 
about the end of 1911: 

Held, (1) that as the 2nd defendant’s right to sue 
to set aside the alienation by his mother became 
barred in 1906, the title vested in the plaintiff and ist 
defendant, who acquired no title by his purchase, 
could not oust the plaintiff and that plaintiff was 
entitled to 2nd defendant’s share in the property; 

(2) that as the 3rd defendant was in his: mother’s 
womb at the date of sale to plaintiff and the mother 
did not act as his guardian, the 3rd defendant’s 
rights were not transferred to plaintiff, who could not 
claim a title by adverse possession: 

. (2 that 3rd defendant’s right to the property was 
not extinguished by reason. of the 2nd defendant 
having been barred under section? of the Limitation 
Act, as the interests of the 2nd and 3rd defendants 
were split up by the sale to plaintiff and -were not 
identical M KANDASAMI NAICKEN t,- “ERUSAPPA 
Naicxen, FB M. L.J, 209 i 664 
pocorn SCH. I, ART, 44—Joint family —Alienation— 

Suit by minor member to declare alienation invalid 

— Limitation. i i 

Article 44 of Schedule I of the Limitation Act has 


' no application to a suit by a minor member of a 


joint. undivided Hindu family on attainment of 
majority to declare that an alienation made by his 
natural guardian is not valid andis not binding upon 
him. WI'APPANNA PRASADA PANDA ~v., APPANNA 
MAHAPATRO, 5 L. W. 374 f : 145 
—— m m Arta, 44, 144-—Joint Hindu family 

—Alienaticn by manager of minor co-parcener’s pro- 

perly, describing himself as minor's guardian—Sutt 

for possession after majority, nature of—Guardia 
and waid— Limitation.- 

Article 44, Schedule I, of the Limitation Act applies 
to cases in which a person acts as a guardian of a 
minor in respect of property in which he has indivi- 
dual rights of ownership. 

A suit by a member of a joint Hindu family for 
possession of property alienated by the manager 
during the plaintiff's minority describing himself as 
the guardian of the minor, is not a suit to set aside 
a sale by a guardian to which Article 44 of the 
Limitation Act applies, but is one for possession of 
immoveable property within the meaning of Article 
14 M THIRUPATHI RAJU v. VENKATARAJU 418 
ie aman oe ome ART. 62, applicability of. 

Article G2 of Schedule Ito the Limitation Act 
applies to a suit for money payable by the defendant 
to the plaintiff for money received by the defendant 
for the plaintiffs use, oven whero the defendant at 
the time when he received the money did not intend 
to pay it to the plaintiff. 

The operation of the Article is attracted, if it is 
established that the money received by the defendant 
is money which belongs to the plaintiff, andis repay- 
able to him in justice, equity and good conscience. 
Ç BINODE WAL v PREO NATE 173 
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Sen. I, ART. 62, applicability’ of—Suat by 
' one brother against another for partition of cash left 
by their father. 

Article 62 of the Limitation Act does not apply to 
a claim for a share of the cash forming part of the 
estate to be divided between co-heirs. P MUHAMMAD 
HAMID ULLAH Kuan r. MUHAMMAD MAJID ULLAN 
KHAN ? 374 
~ ARTS, 64, 89, 115— Suit for recorery 

of money found due on accounts taken and adjusted— 

Limitation ~“Moveable property”, whether includes 

money. 

Where the accounts of an agent have been taken 
and adjusted and a specific sum has been found due 
from the agent to the principal, the principal becomes 
entitled to sue forthwith for its recovery and the 
position is not alfered, evenif the agent continues 
thereafter to hold his office as agent of that principal, 
A suit of this description falls under Article 64 or 
Article 115 of the Limitation Act. 

Where accounts have been rendered by an agent 
Article 89 of the Limitation Act has no application 
to a suit by the principal against the agent for 
recovery of money found due on such accounts, ns 
the suit contemplated by Article 89 is a suit ix 
which accounts have to be taken. © Kesno PRrosap 
SINGH v. Sarwan Lat, 25 0, L. J. 335; 21 C. W.N. 
591 359 

-—— ——~ emer ART, 68— Bond, suit on—Condition 

breach of— Limitation 235 











ART. 89—‘‘Moveable roperty,” 
whether includes money. ied 
The expression “moveable property” in Article 89 


of the Limitation Act includes money. GC Kxrsuo 
Prosan SINGH v. SARWAN Lat, 25 0, Ja, J. 385: 21 
C. W. N. 691 359 
- ~~~ ARTS. 97, 62—KEarnest money, suit 

for, on contract for sale of land—Limuitation. 

A suit for the recovery of an advance paid under a 
contract for sale of landon the-Court’s refusal to 
decree specific performance is governed by Article 
97, and not by Article 62 of the Limitation Act. mM 
BoMMANABOYINA KoTINAGULU ut. RAMARAJU ANKAYYA 
6 L. W. 44; (1917) M. W. N. 447 893 
: Art. 115—Suit for recovery of money 

found due on accounts taken and adjusted 359 
Art. 116 594 
— ART, 120 627 
: ART. 125— Mortgage CON- 

sideration for sale, suit in respect of. 

A widow mortgaged certain Jands of her husband 
by way of conditional] sale in 1891. In 1901 she sold 
the land to the mortgagee in consideration of the 
mortgage money. More than twelve years after 
1891 plaintiffs, as reversioners of the last male holder 
sued for a declaration that the sale shall not affect 
their reversionary rights: 

Held, (1) thatthe suit as regards the validity of 
the mortgage was barred under Article 125 of the 
Limitation Act, having been brought more than twelve 
years after the execution of the mortgage; : 

(2) that the mortgagee having failed to take pro- 
ceedings under Regulation XVII of 1806, theroêwas 
no necessity for tho widow to convert the mortgage 
intoa sale. P RAJINDRA SINGH v. ABDUL GHANI, 265 
P. R197 2. 63 
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enemas SCH. J, ART. 131, scope of, | - : 

Article 131 of the Limitation Avt means no more 
than this that if a party entitled to claim malikana 
is refused the enjoyment of his right after demand, 
he must establish his right by suit brought within 
twelve years from the date of such refusal. The Article 
does not apply where the plaintiff has already in a 
former suit obtained a decree declaratory of his 
title. PAT SAIYIDUDDIN V. AVADH BERARI SINGH, 2 P, 
L. W. 64 eee 864 
es ABT. 184, applicability of. 

So long as the legal title is transferred to the pur- 
chaser and possessiqn given to him, whether such 
title is transferred by virtue of the legal estate 
vesting in the trustee or mortgagee or by virtue of a 
special power, the transferee can, take advantage of 
Article 13%. So far as alienation of trust property 
is concerned there is no distinction between a private 
trust and a charity. Wi SUBBAIYA PANDARAM v, 
MAHAMAD MUSTAPHA Maracayar, 21 M. L. T. 62; 5 
L. W. 690; 32 M. L. T. 85 50 
ART. 1388 —-—Possezsion, suit “for, by 
“ execution purchoser—Land purchased in possessicn 

of third persons ~ Limitation. = 
“The purchaser ofa land at a sale in execution of a 
decree cannot, by bringing a suit for its possession 
within twelve years from the date of sale, save his 
claim from the bar of limitation, where the land 
purchased has been in the possession, not of the judg- 
ment-debtor, but of the defendants, from before the 
date of the sale and for a period of more*than twelve 
years under an independent title. C ABDUL MAJID 
MIAN v. BAKHSHA ALI 662 
e mawan ART, 142 13 
enema ——= ~~ ARTS, 142, 144—Adverse possession— 
* Abadi in agricultural mahal ~ Burden of proof. 

If a person occupying a portion of the abadi in a 
purely agricultura} mahal raises the defence of 
adverse possessidi,.the~burden of proving that pos- 
session lies very heavily on him and he cannot rid 
himself of that burden by saying that the zemindar 
Kas not shown that he has been in possession. within 
twelve years next preceding the suit. A SAMENG 


Naty v. Hart RAM 93 
— m ARIS. 142 — Possession, suit for—Limte 

















t tation.” 
4 x plaintif in a suit for possession lias bo show title 
and where it is alleged that he is out of possession, 
lie must show affirmatively thot he has been in 
possession within twelve years of the suit. A HAPA 
Lav vt. MANGAL CHAND 420 
onaran Á ART, 144, 44-—Joint Hindu family— 
. Alienation by manager of minor co-parcener’s pro- 
perty, describing himself as minors guardian — 
_ Suitfor possession after majority, nature of-—-Guardi- 
an and ward—Limitation 418 
need ART, 168—Application for re-admis- 
- gion, Limitation for. 
Even if Article 168 of the Limitation Act does not 
apply to an application for the restoration of an 
app¢al dismissed under rule 10, Order XLI, Civil 
Proc&dure Codo, such an application ought to be made 
within a reasonable time and ordinarily would bo 
too late if made after thirty days from the date of 
dismissal, C Gongan BIBI r, NAFAR Abt 234 
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Scu. I, Arr. 177 _ 1006 
— —— Arrt. 181—Inatalment decree~-De- 
fault — Application for- final decree SERP 
424 
—-——Arts. 182, 183 608 
Art 182—Eaecution — Decree, ex 
parte, satisfaction of, against one judgment-debtor — 
- Decree set aside as ayainst that judgment-debtor— 
Application for execution—Limitation. os 
When an ew parte decree which bas been executed 
against one of the judgment-debtors is set aside in a 
suit by that judgment-debtor and the money, realised 
in execution is ordered to be refunded, a further 
application of the decree-holder, on the date on which 
the ea parte decree is set aside, to execute the decree 
against the other judgment-debtor must be treated.as 
a continuation of the original application for execu- 
tion which was made within time. © KERAMAT Abr 
a. NaAGENDRA Kisuore Roy, 21 0. W N. 571 78 


Sama ART, 182, ct. (5)-~Step-in-aid of eže- 
` cution—Application for summoning witnesses as to 

standard of measurement, _ ie: 

During the pendency of a substantial application 
for execution of a decree for possession of certain 
property, an application made by the decree-holder 
for summ ming witnesses for the purpose of deter- 
mining t:e standard of measurement without which 
he could not, inthe opinion of the Court, obtain 
execution of the decree by delivery of possession, is 
a step-in-aid of execution witain the meaning of 
Article 182, clause (5), of the Limitation Act. C 
Kepar Nata Dey Roy v. LAKHI Kana Dry, 21 C. W. 
N. 868; 26 C. L. J, 115 ; 1005 


MADRAS COURT or WARDS ACT (I or 1902), Ss. 
37, 38, 41—Scope of s. 41-—“Shall not be paid before 
other pecuniary claims”, meaning of- Omission to 

_ notify under s, 41, effect of —Notification by part owner 

- of entire claim under s. 37, whether can be availed 
of by other part owner. ; 

A person having pecuniary claims against an 
estate under the management of the Court of 
Wards must himself notify the same to the Collector 
and cannot rely upon a uotification made by a per- 
son having an interest only in a. part of that claim. 

Section 87 of the Court of Wards Act does not 
recognize the notification of a claim by any person 
except the claimant or a person empowered by him. 

The cessation of interest- under section-41 con- 
tinues even after the release of the estate to the 
ward, unless the same is subsequently revived by 
act of parties. ` 

-Per Oldfield, J.—The language of section 41 of the 
Court of Wards Act, when interpreted with reference 
to other sections of the Act, makes it perfectly clear 
that the tenure of the Court of Wards Act is 
intended to affect the estate permanently, not only 
directly in respect of debts actually discharged, but 
in certain circumstances indirectly by reducing the 
amount of debts still due when the Court’s tenure 
ends, 

Section 41 has the effect of postponing unnotified 
debts to those notified under section 38 (1) of 
the Act, even after the estate has been released 
from the Gourt of Wards and handed over to the 
zemindar, : 
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Per Krishnan, J., (dissenting).—Section 41 of the 
Court of Wards Act cannot possibly continue to apply 
to an estate which has been freed from the control 
of the Court of ‘Yards and to which the Act itself has 
ceased to apply. The question whether the dis- 
abilities once imposed on any particular creditor by 
the application of the section continue to have 
effect even after such application has ceased, 
depends upon the character of the disability, whether 
it is necessarily of a permanent character or is only 
of a temporary one. 


The words “shall not be paid until after the 


discharge or eatisfaction of the claims notified or 


admitted under section 38” in section 41 of the Acts 


merely prescribe an order of priority to be followed 
in payment of certain debts but does not put an 
end to them; such an order can be availed of when 
the payment is made or demanded, only if it is in 
force at the time Itis worded in the form of an 
injunction not to pay until a certain thing is done 
and like other injunctions it can have effect only 
when it is in force, it has not any permanent effect. 

The term “ward”, wherever it occurs in the Court 
of Wards Act, is not applied toa person who was 
once award, but has ceased to be so. 

A joint undivided Hindu family, one member of 
which was an insolyent, had as one of the assets of 
the family a mortgage-decree fora lakh of rupees 
against an estate under the management of the 
Court, of Wards. One-twenty-fourth part of the 
decree debt passed to another person by assignment. 
He notified his claim to the Collector under section 
41 of the Court of Wards Act but the holder of 
the mortgage-decree failed to notify his claim. The 
estate ceased tobe underthe management of the 
Court of Wards and the mortgaged villages were 
subsequently sold at the instance of a money-decree- 
holder and there were surplus sale-proceeds. The 
Official Assignee on behalf of the insolvent applied 
for execution of the mortgage-decree andfor pay- 
ment of the surplus snle-proceeds in execution of the 
mortgage-decree; e 

Held, (Krishnan, J., dissenting’, that the omission 
to notify the mortgage.debt had not merely the 
effect of making the interest cease altogether, but 
also entirely postponed the payment of the debt 
until the other creditors who had notified their claims 
had been satisfied. MI Srixrvasa RANGA Row v. 
RAJAH or KARVETNAGAR, 5 L. W. 725 $11 


MADRAS ESTATES LAND ACT (T Man. or 1903), 
S. 8 (2) (d)—-Tanjore Palace Estate, whether ‘estate’ 
under the Act-—-Grants, irresumavle, of land reve- 
nue only, whether ‘estates’ ~‘Inam’, “jagir, meaning 
of— Surts for rent due to Tanjore Palace— Juristic- 
tion. 

The Tanjore Palace Estate, which is a grant by 
Government of land revenue alone to persons not 
owning the Fkudivaram right, is an ‘estate’. within 
the meaning of section 3 (2) (4) of the Madras 
Estates Land Act. 

Section 3 (2) (d) of the Act does not exclude 
villages in the granted revenues of which the Govern- 
ment reserves no reversionary interest, 

The word: inam should not be given a restricted 
meaning and includes all jagirs and grants ef a 
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dignified ‘character which for that reason are styled 
mokhasa and covering a number of villagos in which 
Government do not claim a reversion. 

Suits for rent due tothe Tanjore Palace Estate 
under section 77 of the Act are cognizable by the 
Revenue Courts. 


Per Wellis, C. J.—Clause (d) of section 3 (2) of the 
Madras Estates Land Act restricts the operation of 
the Act by including only the inams therein men- 
tioned, thereby excluding the so-called minor inams, 
but the definition as a whole clearly shows the 
general intention of the Legislature to include all large 
estates held directly under Government and clause 
(e) extends it to estates consisting of one or more 
villages not held directly under Government but as 
a permanent under-tenure 

All jagire are a species of inams, though there are 
many kinds of inams that ave not jagirs, 

Per Sadasiva Aiyar, J——-When a MadrasStatute uges 
the word ‘inam’, it does not signify a gift of what- 
ever kind of property by a superior individual of 
whatever status to an inferior. M SUNDRAM AYYAR 
1, RAMACHANDRA AYYaR, (1917) M. W. N. 362 975 


Ss. 3 (5), 205—-Board of Revenue, revisional 
powers of, extent of—Order refusing to recognise 
petitioner as landholder—Kevision, whether lies 


1007 


—~— S. 3 (11) l 159 

—~ —— Ss. 3 (114, 148—Lendlord and tenant—-- 
Varam tenure—Cesses clarmable as rent, levy of, 
conditions vj-—-Kanganam, levy of, legality of—Re- 
cognition of rights by Court—Subsequent non-en- 
forcement—Abandonment, presumption of. 

In considering whether the levy of particular 
cesses in avaram tenure must be disallowed under 
section 143 of the Madras Estates Land Act, a 
distinction must be made between fees which form 
part of the consideration for the syot’s holding and 
are leviable as incidental to the tenure and fees 
which by law or usage are payable in addition to 
the rent. For the former class of payments, the 
occupation of the land is the consideration, and, 
therefore, prima facie they aro lawfully made. 

Section 143 only applies to cesses which are 
additions to the rent. But if the fees claimed, 
instead of being cesses, are component parts of the 
rent by means of which the equality of varam ig 
arrived at, the section will not apply. 

A payment of fees claimed as rent for a series of 
years will not make them enforceable if they are 
not legally leviable. They will be payable. if thore 
isa valid, express or implied contract to pay. A ` 
contract cannot be implied where the payment is 
without consideration and is a voluntary one. 

If a cess is shown to have been levied for a specinl 
purpose, thero can be no implied contract to pay it 
after the purpose has ceased to exist, and payment of 
it will not thereafter be enforceable unless there 
is a fresh contract founded on a fresh consideration 
to continue the payment, 7 e 

Ifa cess is otherwise valid, a contract to pay it 
can be implied from payments for a series of years 
or where it is the established usage or mamool of 
the estate to pay it, 
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- Phe kanganam fee is a proper charge in addition 
to tho rent and is legally leviable, 


Per Krishnan, J —Rent proper ‘does not include 
payments made merely in connection -with the use 
„Of land and under a liability only incidental to such 
use. Every payment by a tenant as such to the 
landlord will ordinarily have reference to the use 
and occupation of the land, as thatis the foundation 
of the relationship between the parties. But, unless 
a payment is direstly in consideration for such use, 
it cannot fall under the first paragraph of clause 11 
of section 3 of the Act. 

. Where rights which have been recognized by 
Courts are not enforced by the landlord for some 
years, that fact alone cannot affcot the rights them- 
selves or lead to an inference of the abandonment of 
his rights by the owner. MI SUNDARAM Iver v, THEE- 
THARAPPA MUDALIAR 159 
} 4 . 

- 5. 26 (3%. < 

<“ Section 26 3) only gives the landlord the right to 
claim to revert to the old rate and compels the 
Collector, in a suit under section 54, to decree it. 
Ié is notin the power of the Court ina ent suit 
to’ cancel an existing patta, and, until that is done, it 
constitutes the contract between the parties. M 
SRINIVASA AIYANGAR v., MEDDAIKARA ABDUR RAHIM 
SAHIR, 6 L. W. 108; (19.7) M. W. N, 584 82 





mm a NS, 42 (2), 77 (1)—~Increase in area, discovery 

- of, on re-surrey-—Enhanced rent, suit for, maintain- 

ability of. 

. No suit lies for enhanced rent for an increase in the 
arca of a holding discovered on re-survey excopt on 
an order of the Collector under section 42 {2y of the 
Madras Estates Lard Act. M Srinivasa AIYANGAR 
r. MEDDAIEARA ABDUR RAHIM SANIB, 6 L. W. JOR; 
(1917) M. W. N. 584 82 


Ss. 52 (8), Til—Plaint, presentation of, to 
Chief Ministeriat Officer, legality af—Rent, rate of, 
fixed by deerce under Act VIII of 1865-~Suit, sub- 
sequent, under Act I of 1908—Decree as to rate, 
‘whether res judicata—Civil Procedure Code (Act 
V of 1908), s lt, O. IP, r, 1—8. 52 (8) of Act I of 
1908, scope of. i ; 


Where Head Ministerial Officers of Revenne Courts 
aro authorized to receive plaints, presentation to 
them is legal and proper under Madras Act I of 
1908. 


There is no reason for restricting the scope of the 
general reference to muchilikus decreed in section 
52 (3) of the Act to those decreed by any particular 
description of Court. T'he unrestricted effect of the 
section is to recognize a relation which existed before 
the Act and to direct its continuance until it is 
terminated by the method, for which the Act 
provides.. - 





A decrée, therefore, of a Civil Court passed under 
the „repealed Rent Recovery Act (VIII of 1865) 
fixing the iates of rent between landlord and tenant 
is res judicata in a subsequent suit between them 
where the rate is in question. NM KADRAKRISHNA 
AIYAR Vi Swaminatua Alyar, 6 L. W, 16 £87 


INDIAN CASES, 


[1917 
MADRAS ESTATES LAND AOT— coneld. id 


mememe 3. 77 587. 
S. 192 (e)—Rent suit—Rent, reduction of, 
claim for, on ground of non-repair of irrigation 
works— Set-off, equitable, whether cam be allowed in 
sutt for rent. A ' 
Where the defendant (ryot), who had accepted a 
patta and had-also execated a muchilika without objec- 
tion agreeing to pay the rent claimed by tho plaintiff, 
claimed a reduction on the ground that the plaintiff 
had failed to repair the well on the land and rendered 





„him unable to raise the garden crops for the cultiva- 


tion of which the rent had been fixed: : 

Held, that the defendant’s plea for reduction of 
rent on the ground of failure of water supply was in 
the nature of an equitable set off, being in effect a 
claim for damages in respect of the contract. fo 
cultivate, and was, therefore, barred under section 
192 (er of the,Madras Estates Land Act, 1908. MAD. 
VENA SUBBARAYULU NAIDU 1 SuBBARAYALU NAIDU, 5 
L. W. 708 i 238 


commmen- Ss. 205, 3 (5)—Board of Revenue, reviainnal 
powers of, extent of—Order refusing to recognise 
pelitioner as tandholder ~ Revision, whether lies 
The revisional powers vested in the Board of 

Revenue by section 205 of the Madras Estates Lan 

Act are subject to considerable limitations. i 


No revision lies to the Board of Revenue under 
section 205 of the Madras Estates Land Act against 
an order refusing to recognise the petitioner as œ 
landholder under section 3-51! of the Act. B RM 
SATAGOPA BHATTAR v, VENKU NAYUDU 1007 


MADRAS RENT RECOVERY ACT (VIII or 1865’, 
S. 37, applicability of, to suits for rent of the 
nature of katiubadi 590 


MADRAS TOWN NUISANCES ACT (111 or 18895, 
S. 3(5 —Prosecution by Sanitary Inspector, legality 
of-—Use of charge-sheet forms—Complaint—Police 
report—Criminal Procedure Code (Act V of 1898), 
ss. 4 (1) (h); 190 (1) (a), 200. 


A Sanitary Inspector, not empowered to exercise 
the powers of a Police Officer, can initiate proceedings 
under the Madras Town Nuisances Act. 

He cannot put in a charge-sheet or submit a Police 
report to the Magistrate, but the mere use by 
him of a printed form appropriate to offences 
under the District Municipalities Act for em- 
bodying the substance of his complaint will not 
render the prosecution illegal when the document 
was treated as acomplaint under section 190 (1) (a) 
of the Criminal Procedure Code and the complainants 
examined under section 200. M PUBLIC PROSECUTOR 
v SHAMSUDIN SAHIB, 18 Cr. L. J. 641 289 
MAJORITY ACT (IX or 1875), S. 2 518 


MAIABAR COMPENSATION ror TENANTS’ IM- 
PROVEMENTS ACT (Map AcrI oF '909), Ss. 4, 5 
10, '8— Trees of spontaneous growth—-Compensation 
— Right of jeonmi to value of trees cut by tenant— 
Agreement enabling jenmi to cut and remove trees, 
validity of. 

There is nothing in the Malabar Compensation for 
Tenants’ Improvements Act of 900 which deals or 
was intended to deal with the transfer of ownership 
in trees of spontaneous growth from the jenmi to the 
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MALABAR COMPENSATION ror TENANTS’ IM- 
PROVEMENTS ACT—coneld. 


*etonant. The Act isconfined to the question of com- 
pensation. The Act awards compensation to the 
tenant in respect of all spontaneously grown timber 
left on the holding on ejectment which came into 
» existence either during the term of the tenant or that 
of his predecessor, provided that no compensation has 
already been paid for it. 

A contract entered into after 1886, which allows the 
landlord to come orf the land and cut and remove 
spontaneously grown trees, is voidas it contravenes the 
provisions of the Act. 

During the continuance of the tenancy. the tenant is 
entitled tocut down trees in the ordinary course of 
prudent forestry, though they may belong to the 
landlord. 

- Quere:—Whether trees of spontaneous growth in 
Malabar before Madras Act I of 1909 was passed 
belong to the jenmi or the tenant? M NARAYANI 
AMMA v. KUNGHUKUTTI Amma, 21 M, L.T, 271; (19:7) 
M. W. N. 309; 32 M. L J. 541 247 


MALABAR LAW-—Adima or annbhavam tenure, 
nature of —Inalienability, 
Inahienability is a characteristic of adima or 
anubhavam tenure. Wi VENKATAGIRI PATTAR v. 
MANAYvIKRANA, (1917) M. W. N. 419; 6 L. W. 114769 


Decree, personal, against kamayan — Execution, 
application for, against tarwad ~ Burden of proof. 
Whero a decree is against the karnavan of a tarwad 
personally and execution is prayed for against the 
tarwad, it is for the decree-holder to show that, asa 
matter of fact, the decree was obtained against the 
tarwad for money borrowed for tarwad necessity, Wi 
Kurran v. KALLIANI Amsa, 6 L. W., 25 449 


MALICIOUS SHARCH, damages for, swit for--Com- 

plaint to Magistrate—Search by Police -Complain- 
~ ant, liability of 

Where a certain result is the inevitable consequonce 
ef a certain action, the party guilty of the action is 
responsible for the result. A complaint of theft to 
responsible authority must inevitably result in the 
search of the house of the person accused of the 
offence A search caused by a malicious complaint 
is. therefore, a malicious search. Lhe party respon- 
sible for a malcious complaint is responsible for 
damages resulting from the malicious search’ PAT 
Jat PANDE v, JALDHARI Raut 079 


persona 
1608 


MINOR, . decree against~—Suit to set aside decree — 
Prejudice to minor—Proof 227 


MIRASE RIGHTS, nature of - Gramanattam, vighis in 
` —Poramboke lands, rights of mirasidars in—Grant 
of house-site by Government in mirasi village — Eject. 
ment of tenants-in occupation of house-site, suit 
- for, by mirasidar, 

Per Wallis, u. J.—In the absence of evidence of 
user there is no general presumption of the mirasi- 
dars’ ownership of. the nittam, but where user is 
shown the presumption of ownership readily arises. 

The preferential right of the mirasidurs to 
cultivable waste is not of itself a sufficient foundation 
forthe general proposition that they gre entitled 





MAXIM—Aetio personalis moritur cum 
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tv eject inhabitants of the village from portions of 
the unoccupied naftam granted to them by Govern- 
ment, though they may be entitled, as incidental to 
such right of preferential cultivation, to the allot- 
ment of sites on the unoccupied nattam, when 
necessary. 

Before the advent of British rule and especially 
under the Muhammadan Government, unoccnp’ed 
nattam was not generally recognised by Government 
as the private property of the mirasidars, nor has 
the latter’s ownership been established subsequently 
either by Government recognition or by judicia, 
decisions 
. Per Auling, J.—W here in a-mirasi village a person 
has been granted a portion of the nattam poramboke 
for use as house-site by a duly authorised Govern- 
ment officer, the mirasidary cannot by virtue of 
any right, privilege or title inherent in him as mirasi- 
dar disregard the grant of the house-site by such 
officer, and evict the grantce from possession. 

This rule does not apply to cases in which a 
mirasidar has, prior tothe grant by Government, 
already acquired a title to the particular site either 
by previous grant or pres¢ription, and sues on such 
title. 

The mirasidars of a particular village are not 
precluded from showing, if they can, that in that 
village they have acquired by prescription a title in 
the nattam generally as against Government, which 
would include the right claimed. But the mere fact 
that they are the mirasidars of the village neither 
carries with it such a right, nor does it even raise a 
presumption of the existence of such a right. 


The incidents attaching to mirasi tenure may have 
a common origin in the status of the mirasidar, but 
none of them necessarily involves another, and they 
vary with the description of land to which they relate. 
Bach requires to be separately established, and 
recognition by the State, whether express or implied, 
is an indispensable condition for the enforcemen 
of each. 

Per Kumaraswami Sastrt, J.—In a mirasi village the 
rights of Government over waste including nattam 
and chert) are subject to the rights of the mirasidars, 


The nature and extent of such rights are not 
uniform throughout the Presidency but vary, and the 
onus is on the mirasidars to prove that any specified 
incidents attach to mirasi rights in any particular 
distrivt, there being no presumption that gramanatiam 
is the exclusive property of the mirasidars. 


The rights of mirasidars over waste are not exting- 
uished by the mere fact that the Covernment 
grants pattas to strangers, 


For Sankaran Nair, J. Gn Order of Reference),—A 
mirasidar, 80 far as the Government is concerned, is 
the proprietorof the waste lands in the village. But 
he has not the right to convert immemorial wasto, 
i. e, anali karambw into cultivable land, without the 
consent of Government or of the non-mirasidars of 
the village. Whatever may be the rights of tho 
mirasidars, the Government is not entitled to deal 


with immemorial w«ste or introduce other pattadars, 


M SESHACHALA CHETTY v. PARA CAINNABAMI, 33 M, L. 
J, Sur, 1; 40 M, 410 c09 
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MORTGAGE--Agreement to keep mortgaged pre- 
mises insured, failure to perform—lInsurance effect- 
ed by Receiver in mortgage suit— Money received 
under insurance policy,-applicability of 623 


w ome Of agriculbural land — Redemption to be had 
in khali fusl jeth — Time, whether essence of con: 
tract 381 

—, anomalous—Redemption, clog on. 





Onc of the elementary rules of equity is that once 
a mortgage always a mortgage, and that a mortgagee 
shonld not ‘be allowed to obtain any undue advantage 
by his mortgage except the amount of the principal, 
interest and costs due on his mortgage. 


Where under an usnufructuary mortgage the mort- 
gagee was put into possession to receive the usufract 
of property in lieu of interest, and there was a con- 
dition in the mortgage that if the mortgagor should 
fail to pay the rent of the mortgaged holding to the 
landlord, the transaction will become an absolute 
sale in favour of the mortgagee: ' 


Held, that the condition of forfeiture or the 
transaction becoming an absolate sale in the event 
of the mortgagor failing to pay the rent was void, 
being a clog on the equity of redemption © Bapat 
MOLTA v, CHEMAI MONDAL 894 





Charge, creation of — Iniention—Annuity grant- 
ed under ekrarnama, whether charge. 


The question whethera charge was or was not 
created upon a cértain property is one of intention. 
In equity nó charge can be created unless there is an 
intent to charge, 


Where the operative part of an ekrarnama, execut- 
ed by æ person in whose favonr a lady released 
her claim toa certain share of a property, stated 
that the lady was zo get an annuity from the said 
stipe and was entitled to recover it by suit from the 
share: 


Held, that tho annuity was made acharge upon 
the share, even though there was no specification of 
the property in the schedule attached to the ekrar- 
nama, as the property was easily ascertainable with- 
out such «schednie. C Sram PEARY Dassya 1. 
BASTERN MORTGAGH & Acency Co., Lrp. 865 


patira apii e 


>- w—Clause restraining alienation by mortgagor, 
operation of. 


The clause restraining alienation of the mortgaged 
property, which is generally inserted in mortgage 
bonds in this country, does not prevent alienation 
subject to the rights of the mortgagee. C Syam 
Prary Dassya v Eastern MORTGAGE & AGENGY Co 
LTD. 865 





“by way of conditional sale—Proprietary ‘rights 
of mortgagee, when called into existence. 

The proprietary title of a mortgagee is called into 
existence only “when the right of redemption is 
extinguished. P JAGAT Ram v. DHARAM SINGH . 446 


=t -Construction of deed—Mortgagor left in pos- 
session of part of mortgaged property, position of— 
Occupancy rights, acquisition of 500 


merana DOCTEO against fath-r - Executjgn—Salc— 


INDIAN GASES. ` 


- f19:? 
MORTGAGE—contd. 
Redemption, suit for, by son not in existence at date „e 


of decree, maintainability of— Right of son not 
made party to suit 525 





~ Document, construction of —Usufructuary hypo» 
thecation bond—Hypothecation clause, claim on, 
barred —Redemption, suit for-—Rights of mortgagor 
and mortgagee —Limitution Act (IX of 1908), ss. -3, 
28. 


A mortgage-bond, entitled usufructuary hypotheca- 
tion bond, for Rs. 3,000 provided that interest on the 
moiety of the amount advanced would be payable 
ont of the usufract and that interest at one per cent. 
per month would be paid on the ba'ance by the 
mortgagor The final provision was that both sums 
were to be paid in a lump on the same day 10 years 
afterwards. After the right to sue on the hypothe. 
cation clause became barred, the mortgagor sued to 
redeem the mortgage and claimed that he was 
entitled to possession of the entire property on 
payment of Rs. 1,500 only: 

Held, (1) that the document constituted only one 
mortgage transaction; 

(2) that section 23 of the Limitation Act could not 
apply to the case and thas the mortgagor was not 
entitled to redeem “without discharging the whole 
debt, xe 

The limitation of the mortgagee’s right to recover 
must not be read as a good plea to bə urged by a 
mortgagor endeavouring to-redeem, and unless the 
mortgagee is compelled to bring a suit within the 
meaning of section 3of the Limitation Act, he is 
entitled to seb up every claim in defence that he has 
in law to support the debt which still remains due. 
Mio NATHAMUNI PILLAI v. VENGAMMAL, 5 L. W. 698 


i 358 
mons me OXECULION of —Executant, illiterate —Execu- 
“ tion, proof of 191 


woman oem Woy TEMU re, clause for, in default of redemption 
within given time~Trdansfer of Property Act (IV of 

1882), s. 60 —Clog on equity of redemption, 

The rule of English Equity Courts which forbids 
any clogging of the right of redemption is not applic. 
able in India and a clause for forfeiture in a mort- 
gage should be given effect to in the absence of any 
specific law or of any established practi-e to the 
contrary, L B Maung Ma Lav. Mause CHor 863 


= - for legal necessity—Interest, onerous —M ort: 
gagee, position of -Court, duty of—Decree on 
mortgage obtained against father alone — Sons, 





position of 369 
~~~ Mortigazee in possessioa—Interest, liability 
to pay 779 


m Mort gagor,. stipulation by, to pay by instal. 
nents~—Defauls—Interest, whether penalty 770 





Option of suit on failure to pay interest or 
on ewpiration of term fixed for payment, effect of—- 
Warver, effect of —Limitation, commencement of. 

A covenant empowering the mortgagee to sue 
for payment on the happening of a certain event or 
to wait till the period originally fixed for payment 
has expired, gives him an option which cannot be 


‘taken away by Statute unless thero is anything to 


show that the grant of such an option is illegal oy 
forbidden by law. 


“interesb on the same. 
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MORTGAGE— contd. 


t 


The option is for the benefit of the’ mortgagee and . 


if he waives it, limitation cannot starb running 
against him in spite of that waiver. 

A mortgage bond provided for payment of principal 
money with interest in two years and contained a 
*stipulation that if the interest was not regularly paid 
every month, the mortgagee shall beat liberty (ikhtiar 
hoga) either ‘to’ sue for the unpaid interest or for the 
entire money due on the mortgage and further pro- 
vided that on the expiry of the period fixed for re-pay- 
ment .ba surat inqizai wada) the mortgagee shall be 
ab liberty to recover the entire money due to him by 
the sale of the mortgaged property: 

Held, that there being alternative contracts pro- 
vided for in the mortgage boud, it was open to the 
mortgagee to forego the one and sue to enforce the 
other. O Ras PARSHAD v, Qapro, 20 O. C. 132; 4 O. 
L. J. 341 232 
—Redemption—Construction of document—Pos- 

session, loss of, authorising mortgagee to claim princi- 

pal with interest—Rerenue to be paid by mortgagee 

—Profits, enjoyment of, in lieu of interest—Vonduct 

of mortgagee—-Mortgagee, position of —Ouster, period 

of, interest for—Eacess revenue, claim for. 

Under the terms of an usufructuary mortgage-deed, 
the mortgagee was to pay the revenue (the amount of 
which was mentionedin the deed) assessed on the 
mortgaged property and to retain the balance of 
the ` “profits in lieu of interest on- the mortgage- 
money, and was further entitled to claim his money 
with interest thereon at a certain specified rate 

immediately on a loss of possession over the property 
‘or on the accrual of any other injury. The mort- 
gageo remained in possession for five years from the 
date of the mortgage, and lost possession for two 
years after this, but owing to no fault of the parties 
to the mortgage. He waited till possession was 
réstored to him, but this time the revenune.of the 
property was considerably enhanced. Nevertheless, 
he remained in possession for seventeen years, paying 
the enhanced revenue and enjoying the net profits 
of the property. Then on a redemption suit having 
been’ brought, he claimed, in addition to his mort. 
‘gage-money, interest on it at the stipulated rate 
for. the period of his’ dispossession, and thé excéss 
revenue that he had had to- pay since the restor-. 
‘ation of possession, together with interest thereon: 

Held, that, in view of the terms of the mort 
gage-deed and the conduct of the mortgagee, he 
was entitled to interest on his mortgage-money for 
the period of his ouster, but only ata reasonable 
and not at the. stipulated, rate; and that he was not 
entitled to the excess‘ revenue paid by him, nor to any 
O MAHABIR SINGH v. Mata 
Banan, 40. L. J. 348 402 


~- Redemption —Integrity broken—Mortgagor, suit 
by one— Estent of share, redemption of, 

Where the integrity of a mortgage has been broken, 
onë of the mortgagors is entitled only to redeem 
the.share which he owns inthe mortgaged property. 
A ZA BUNNESSA BIBI v, PARBHU NARAIN SINGH, 16 


wen 








“A.L. J. 625 345 


mee Redemption—Mortgagec in possession, wheo- 
ther estopped from denying right of purchaser of 
mortgaged property to redcem 648 


GENERAD INDEX, 
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-———— Redemption sutt—Compromise, non-reyistra- 
tion of, effect of-—Registration Act (VIII of 1871), s. 
49—Mortgagee, possession of, under compromise— 
Adveise possession. . 

By an unregistered deed of compromise a 
mortgagor and mortgagee consented to the complete 
transfer of the equity of redemption to the latter. 
The mortgagee took possession of the property in 
pursuance of the compromise and both parties acted - 
upon it for nearly forty years: 

Heid, that the possession of the mortgagee sinte 
the compromise was adverse tothe mortgagor and 
his heirs. A Karpu Rat v, SHEOPARSAN Rar 15 A. 
L. J. 856; 39 A. 428 121 
oom Of = shares-——-Company—Liquidation—— Payment 

of calls by mortgagee — Mortgagee, whether can recover 

amount from mortgagor. 

Plaintiff advanced a sum of money to the defend- 
ant on the security of certain shares in the 8. Bank 
in February 19:3. In October 1913 defendant 
wished to overdraw his account with the plaintiff 
Bank, and this was allowed on a deposit of some 
more shares in terms of a formal overdraft agree- 
ment All the shares deposited were transferred to 
the plaintiff Bank’s name on the share register of 
the §. Bank, and dividends when received were 
credited by the plaintiff Bank to the loan account 
of the defendant. In September 1913, the-S. Bank 
shares bagan to fall, and the plaintiff Bank sold some 
of the mortgaged shares before a winding up order 
was wade for the compulsory liquidation of the S. 
Bank. In the liquidation the plaintiff Bank was 
placed on the A, list of contributories for the shares 
held by them, andon the B list for the shares’ sold 
by them, and were forced to pay calls: 

Held, (1) that the plaintiff Bank could recover the 
amount of principal and interest advanced by ib to 
the defendant, but that it was not entitled to the 
amount paid by it as calls or to any declaration 
of indemnity as to its lability in respect of the 
shares sold by it; 

(2) that the plaintiff didnot occupy the position 


of trustee for the mortgagors at the time of paying 


the calls and was, therefore, not entitled to an indem- 
nity as trustee. 

lt is not an implied condition of a contract of 
mortgage that the mortgagor should indemnify the 
mortgagee against the consequences of holding pro- 
perty which he holds for his own security and not 
for the benefit of the mortgagor. - 

A forced payment of a call by the registered holder 


-of shares upon a compulsory liynidation cannot be 


regarded as an expenditure for the preservation of 
the security. B BIRDICHAND JIVRAJ v. STANDARD 
Bank, LTD, 19 Bom. L, R. dl. 167 


aon mv Suit by mortgagee to recover mortgage-debt— 

Mortgagee unable to restore possession of mortgaged 

property— Procedure. 

There is no authority forthe broad proposition 
that if the mortgagee cannot for any reason put fhe 
mortgagor in possession of the whole of the mert- 
gaged property, he cannot recover the mortgage. 
debt. M Kotrayat GOPALA MENON v: Konar 
NARAYANA Kurup, § J. W.889; (1917) M, W, N. 289 

70 
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ema — Title of mortgagor decreed against in suit 
wherein mortgagee: not impleaded—Appeal, 
of, by mortgagee who purchased im Court auction. 
Where the title of a mortgagor to the mortgaged 
property is negatived by a decree ina suit to which 
the mortgagee is nob a party and the mortgagee, who 
purchases the property in execution of a decree for 
enforcement ofthe security, is resisted in taking 
possession and driven to instituting a fresh suit to 
establish his mortgage, he can be permitted to 
appeal against the decree as representing the mort- 
gagor or his’ representatives against whom the 
decree was passed Mi BUBBA PILLAL V, RANGASAMI, 
(1917) M. W. N. 306° 846 


——-— , usufructuary, construction of—~Malguzari, 
meaning of--Mortgagee, enhanced land revenue 
paid by, position of—Redemption. 

The fact that a bargain becomes uncoascionable 
if a particular meaning is attached to the words 
used in the: instrument evidencing that bargain, 
affords no reason for holding that the intention of the 
parties to the bargain was otherwise if the terms are 
clear. But where a word used is capable of more 
than one interpretation, a Court is justified in adopt- 
ing the interpretation which is consistent with the 
existence ofa contract such as persons of ordinary 
intelligence would make and rejecting the interpre- 
tation which involves the acceptance of a contract 
such as no sensible person would be likely to agree 
to, 

By an usufructuary mortgage the mortgagee was 
to retain profits arising out of themortgaged property 
after paying the land revenue assessed on it, in lien 
of interest on the principal money. The mortgage was 
to be redeemed on receipt -of the principal money 
only: . 

Held, that the mortgagee was entitled, on redemp- 

tion, to claim the difference brtween the original land 

revenue and the subsequently enhanced land revenue, 
but was not entitled to it if the amount of the profits 
was not shownto have been reduced owing to the 
entancement of theland revenue. O CHaRnuGHANDRA 
Biswas v., Labuan SINGH, 40. L.J. 148 42 


—- — ,usufructnary~ Redemption—Hypothecation by 
way of simple mortgage - Limitation. 
_ An usnfructuary mortgage was executed in 
February 1891 and in September of the same year 
a further advance was made by the mortgagee to the 
mortgagor cn the security of the same property, 
which was hypothecated by way of simple mortgage 
with a further covenant that the simple mortgage 
should be paid off before the redemption of the 
usufructuary one. Jhe plaintiff claimed to redeem 
the usufructuary mortgage without paying any sum 
due under the simple mortgage of September ] 89}: 
Heid, that as a suiton the mortgage-deed of 
September 1891 would be barred, the plaintiff wag 
entitled to redeem, the usufructuary mortgage with- 
out paying off the simple mortgage. A ACHHAIBAR 
Siycuev, RADHI 404 
e 
«—— —— Zar-i-peuhgi lease~-Ejectment by lessor-—Nort- 
gagee, right .of, to recover damages for dis possession— 
Civil Procedure Code (Act Vof 1908 , a. 10¢—Suit 


INDIAN CASES, 


right ' 


[1917 
MORTGAGE-~concld. 


for damages for breach of contract<Appeal, second, 

whether lies, i 

Under the terms of a contract embodied in a 
registered instrument the plaintif was entitled to 
remain in possession of certain land for five years, 
After the expiry of that period the proprietors of the, 
land obtained a decree for the ejectment of the 
plaintiff from the Revenue Courts, The plaintiff 
then sued the defendants for a sum of Rs. 125 with 
interest on the allegation that he could not be 
legally ejected from his possession over the land 
without the payment of that tum: 

Held, (1) that if the plaintiff’s suit could be 
treated as a suit for damages for breach of contract; 
the second appeal to the High Conrt was barred by 
section 102 of the Civil Procedure Code, inasmuch 
as the suit was cognizable by a Small Cause Court; 


(2 that if the contract upon which the plaintiff 
based his suit was a mortgage, then inasmuch as 
he was not in possession at the date of the suit he 
was not entitled to recover the sum paid by him. A 
BHAIRON Prasan v., Kura Man, 15 A. L, 9,584 578 





Zar-i-peshgi— Mortgagee, liability of, to pay 
certain annual instalments to mortyagor— Instal- 
` ments, whether constitute rent under Bengal Tenancy 
Act—Swit to recover arrears of instalinents—Linita- 
tion Act (IX of 1Ł0R), Sch. I, Art. 116—Bengal 
Tenancy Act (VIIE of 1885), Sch. IIE, Art. 8, 
applicability of. 


An advance of Rs. 12,000 was made under a re- 
gistered deed to a zemindar. In lien of the advance 
he put the creditor in possession of his share in a 
zemindait in zarpeshgi thicca. The thtecadar was to 
deduct Rs, 620 out of the income of the property on 
account of interest and to pay Rs, 3-4-0 annually. to 
the owner: 

Held, (11 that the decd amounted to a usufructuary 
mortgage and that the person in possession was a 
mortgagee; 

(2) that the annual payments to be made by the 
thiccadar. were not of the nature of rent within the 
meaning of the Bengal Tenancy Act;  ' 

(3) that a suit for the recovery of arrears of these 
instalments was governed not by Article 8 of Schedule 
IH, Part I of the Bengal Tenancy Act, but by 


Article 116, Schedule I of the Limitation Act. PAT 
BARHAMDEG NARAIN SINGH v. RAMANAND PRASAD 
SingH, 1 P. L. W. 795 i 594 


~~ BUJTT—-Paramount title, whether can be gone 
into, 
ina suit upon a mortgage no question of title 
paramount to the mortgaged property should be 
gone into. © SYAM Prary DABSYA wv. EASTERN 
MORTGAGE & AGENCY Co. LTD. 865 


MUHAMMADAN LAW — Funeral ceremonies of deceased 

Muhammadan—Reasonable expenses. 

Funeral ceremonies of a Muhammadan should be 
performed in a manner suitable to the deceased’s 
position in life and means. . 

In determining what is a reasonable amount in a 


particular case, the Court must take into considera. 
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tion the social practices of the class to which the 


*aleceased belonged. P MUHAMMAD HAMID ULLAH 
Kuan v. MUHAMMAD MAJID ULLAH KHAN 374 


———~ Custom, whether can be proved in derogation 

of Muhammadan Law, í 
Evidence is admissible to prove a custom although 
itis at variance with Muhammadan Law. A Arı 
ASGHAR v. COLLECTOR OF BULANDSHAHR, 15 A.L J. 
597 753 


* 








Dissolution of marriage at instance of wife—-Court, 
whether can decrease or increase contracled amount 
-——Divorce, effect of. 
. Per Sharfuddin, J—A Court of Law has no power 
to decrease or increase the contracted amount of 
dower. 

Where there has been a divorce it is immaterial 
whether the dower was prompt or deferred, as after 
the cessation of the relationship of husband and-wife 
either by death or divorce, the dower, if not already 
paid, becomes due, 

Per Roe, J.—Under the Muhammadan Law when 
discords originate between married parties or when 
the wife herself is anxious to obtain a divorce without 
any justifiable cause, she has simply to abandon her 
claim to the settlement in order to secure a dissolution 
of her marriage. PAT Bist SOGRA v. MOHAMMAD 
SAYEED 672 





GIFT, essentials of —Possession of property in 
occupation of tenant, delivery of, mode of. 
The three essentials of gift under the Muhamma. 
dan Law are: offer by the donor, acceptance: by,or on 
behalf of the donee, and seisin. 


Ags regards the delivery of possession what the 
law contemplates is that the possession required to 
be given must be such as the nature of the property 
permits. If the donor has done all that he’ could do 
to perfect the contemplated gift, which is attended 
with complete publicity, the mere.fact that the donee 
was not present or that possession was obtained by 
him sometime after does not invalidate the transfer. 


The possession of the property in the occupation of 
a tenant can be delivered by allowing the donee to 
collect rents and profits or by requesting the tenant 
to attorn to the donee. 


` Where a deed of gift in respect of a vacant plot 
of land contained a recital as to delivery of posses- 
sion and was subsequently registered: 


Held, that under the circumstances, the donor 
conld not be expected to do anything more to perfect 
the title and that the gift was, therefore, valid and 
binding. P MuHAMMAD HAMID ULLAH Kagan +, 
MUHAMMAD MAJID Uttar Kuan : 374 


INHERITANCE — Co-heirs, nature of, estate of 
- +~Alienation by one co-heir in possession of estate, 
: whether binding on others. 


If one of the co-heirs of a deceased Muhammadan, 
in possession of the whole estate of the deceased or of 
any part of it, sells prope:ty in his possession forming 
part of the estate for discharging the debts of the 
deceased, such sale is not binding on the other co- 
heirs or creditors of the deceased, 
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MUHAMMADAN LAW-—contd, 


Per Abdur Rahim, J.—The theory of Mubammadan 
jurisprudence, on which the right of succession and 
inheritance is based, is that even after death, the 
deceased's rights in his properties still inhere in 
him, to the extent necessary for meeting the funeral 
charges and the legal obligations and liabilities in- 
curred in his lifetime and also for carrying out his 
wishes, as expressed in his last Will and testament, 
within the limits laid down by the law. ~ : 


On the death of a Muhammadan, the inheritance 
vests in his heirs according. to their respective 
shares, although in the administration of the estate 
the funeral expenses, debts and legacies must be 
paid first and it is only the residue that is available 
for distribution among the heirs. Ip is not correct 
to say that the devolution of the estate on the heirs 
does not take place or is postponed untilthe funeral 
expenses and the debts and legacies have been paid. 


The co-heirs of a deceased Muhammadan take 
their shares in severalty, their rights being analogous 
to those of tenants-in-common, and not of members 
of a joint Hindu family. 


According to the principles of Muhammadan Law 
one co-heir of a deceased Muhammadan has no right to 
deal with the shares of the other heirs. Mr ABDUD 
MAJEETH KHAN 1. KRISHNAMACHARIAR, 32 M. L. J, 
195; (1917, M. W N. 346; 40 M, 248; 5 L. W. 767 210 


INHERITANCH—Offerings made at mauso- 
leum of deceased Muhammadan, title to. 

The offerings made at the mausoleum not to the 
sect of the deceased but to his memory belong to 
his heirs and not to his followers. O SHARFUDDIN v, 
MAGBUTLUNNISSA, 40. L J. 174 101 








wan mmm Property held by owner of shrine, nature 
of. 


One I, who made a living by piri muridi and owned 
in a graveyard the tomb of an ancestor of his, execut- 
ed a Will whereby he left the -whole of his property 
to his wife with a reversion after her death to her 
brother K. He also appointed K manager of the estate 
cn behalf of his wife after his death and also his own 
succcessor and representative for the continuation of 
the urs and for carrying out the duties and receiving 
the offerings connected with the piri muridi. On his 
death his daughter by an earlier wife sued for posses- 
sion of her share of the property; 


Held, that there was nothing to show that the 
testator appointed K. sajjada nashin in the usual 
acceptance of the term orthat the property in dispute 
was ever dedicated to the upkeep of the shrine, but 


` tbat it was held by the testator in proprietary right 


and not as a keeper cf the shrine and that the plaintiff 
was entitled to her share under the Muhammadan 


-Taw, P ZINAT LIBI v. EMna 111 P, L. R. 1917; 92 


P. W. R. 1917 240 


MARRIA GE— Divorce-- Tafviz—Delegation of 
power of divorce to wife, validity of—Cont*act®Act 
(IX of 1872), s. 26, applicability of. j 

It is lawful for a Muhammadan husband to delegate 


to his wife power to divorce herself on certain con- 
ditioms, e, g.. on the husband marrying a second wife. 
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JA provision in a dower-deed whereby a Muham- 
madan husband authorises his wife to divorce herself 
from him in the event of his marrying a second wife 
is not void under section 26 of the Contract Act. 

Quere.—-Whether there would be any difference in 
the law according as the dower-deed was an anti- 


nuptial or post-nuptial contract. C Banu Mia a: 


BADRANNESSA 803 


poms MARRIAGE — Puberty, effect of. 

The Court cannot interfere in a case where a 
minor girl completes her fifteenth year of age and 
thus becomes competent under the Muhammadan 
Law to contract a valid marriage with a husbaud of 
her own choice. A MOHAMMAD Fasanat ULLAN T. 
TAHIRA BIBI 136 
TRUST ‘ər gift, deed of, operation of— Posses. 

sion, delivery oj, necessity of. 

-In order to make a deed of trust or gift operative 
under the “uhammadan Iaw, it is necessary that 
possession should forthwith be delivered to the 
donee or trustee, ; 

Where a deed of trust is divisible, and possession 
has been taken of some of the property comprised in 
the deed, the deed is operative only to the extent to 
which possession has been taken. PAT Orvician 
TRUSTEE OF BENGAL v, NIM HAND MARWARI 856 





- WAKF—LDedication, actual, necessity of. 
Under the Muhammadan Law no formality is 
yequired to bp gone through for the purpose of 
creating a valid wakj, itisenough if the donor 
deolares that he constitutes a property wakf or has 
constituted ‘it wekf.-'There must, however, be not 
only a mero intention to delicate property but mm 
actual dedication. P MusamMap Hamip Unbans 
Kanan v. MUHAMMAD MAJID ULLAN KHAN 374 


NEGOTIABLE INSTRUMENTS ACT (XXVI or 
1881), 8. 28, scope of—Payee, description of, by 
vilasam of firm—Mercantile usage—Nattukottai 
Chetties, custom among—Docwment, construction of. 
The principle underlying section 28 of the Negoti- 

‘able Instruments Act that if a promissory note 1s 

made payable by a person as agent of another, the 

Jatter is not liable personally on the note, applies 

also tothe case of a payee. 


_ Jt is a well-known usage among Natukottai 
Chetties to draw hundtes, bills and promissory notes 
in the name of the agent of a firm represented by the 
firm’s vilasam, and in such cases it is the firm 
indicated by the vilasam which is intended to be the 
payee and not the agent whose name appears on tho 


instrument. ; 
The question is entirely one of construction of a 





document. Mi GHULAMSA BAVUTHAR U VISvVANATHAN 
CHETTIAR, (1917) M. W. N. 344, 5 L. W. 721 347 
-- S. §0—Hand-note ‘payable on demand,’ 





whether carries interest — “On demand’, meaning of — 
Demand, whether necessary before institution of suit 
—‘After demand’, meaning of. 
ere a hand-note is silent as to the rate of 
interest payable, the lender is entitled, under section 
80 of the Nego iable Instruments Act, to interest at 
the rate of 6 per cent.. from the date when the 


money ought to have heea paid. , 


INDIAN CASES. 


[1917 


NEGOTIABLE INSTRUMENTS ACT—coneld. 


The words ‘payable on demand’ have a legal 
meaning and sense, which convey that the note is. 
payable on the date of its execution. In such a cake no 
demand is necessary prior to the suit. 


If, however, the words used are ‘after demand’, 
then a demand becomes necessary boforea suit is, 
instituted. PAT Bisupun CHAND v, AUDH BIHARI Lat, 
1 P. L. W, 615; 2 P. L. J. 461; (1917) Car, 279 350 


OBJECTION or LAW not pressed by 


party, whether 
_ can be given effect to—Pleadings.- 


~ An objection of positive law apparent on the face 
of the proceedings should be given effect to, even if 
it has not been pressed by tho party in whose favour 
it would work. C GOBIND CHANDRA Pan v. KAILASH 
CHANDRA Pat, 25 C. L. J. 354 230 


OUDH ESTATES ACT (J or 1869", Ss. 3, 8 555 


Sa. 8,10, 14, 15, 22—Crown Grants Act (XV 
ef 1895), ss, 2, &—-Primogeniture sanad, appli. 
cability of-—‘Successor,” mganing of ~ Lineal primo- 
geniture, rule as to succession by--hindu Law— 
Will, interpretation of —Will executed by talukdar 
in favour of person who wuld not have succeeded 
under the Act, effect of— Absolute estate conferred by 
Will—Devise, lapse of, by death—-Dlteiior disposition 
becoming operative on death of first devisee during 
lifetime of testaltor— Transfers made by persons having 
no title, effect of. 

One G. was the owner of a Zaluka to whom 
a primogeniiure sanad was granted, He was suc- 
ceeded by his son who died leaving two sons, D. B. 
and S.B. On the death of D, Bọ, & B. succeeded 
to the taluka and in 1&95 executed a Will, to the 
effect that after his death his wife was to succeed 
to the entire taluka as full proprietor and that 
upon her death the taluka was to go to his 
mother D. K. as absolute owner and on her denth in. 


‘testate to his daughter £. K. and her heirs. Adop- 


tion was also permitted to the widow and fail- 
ing hertothe mother. The wife of 8. B., the last 
talukday, died during the lifetime of her husband. 
On the death of 8. B. in 1849 his mother D. K, 
succeeded to the taluka under the terms of 
the Will of 1615. She made certain mortgages 
affecting the villages included in the taluka dur. 
ing her lifetime and died in 1906. After her death 
8. B’s daughter SK. came into possession cf the 
taluka, alleging that her mother D. K, had executed 
a Will in her favour in 1902, and she also executed 
certain transfers regarding portions of the taluka 
property. In J911 two collaterals of the husband 
of DK, wiz, S. B. S. and K. 8. instituted two suits 
for recovery of the entire taluka against the 
daughter S. K, alleging that she took nothing under 
the Will of 1895 and was not, therefore, entitled tu 
the estates 8S. B. 8 claimed the whole estate on the 
ground that he was the nearest male heir accord. 
ing to the rule of lineal primogeniture. K.S claimed 
to be the nearest male relative and ignored 
the rule of lineal primogeniture. The dutghter S, 
K. died during the pendency of the su.t and tho 
question was as to what interest D. K., took under 
the Will and which of the plaintiffs was entitled 
to succeed, K. S,‘died during the trial of the case 


a 


‘legal representatives. 
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and 6. S. and D. 8. were brought on the record as his 
Subsequently D, 8. relinquish- 
ed his rights in favour of 5. X., who thereafter re- 
mained as the sole plaintiff inthe suit brought oy K, 8.: 

Held, (1) that the wife of 8. B. took nothing 
as She died in her husband’s lifetime, the devise in 
her. favour having lapsed on her death; 


(2) that on the death of the wife of S. B. the 
ulterior disposition in favour of D, K, his mother, 
became operative and she took an absolute interest 
in the taluka under the terms of the Will of 1895; 

(3) that the Will of 1902 alleged to have been 
executed by D. K, in favour of the daughter § K. was 
not established; 


(4) that under section 15 of Act I of 1869 the 
efféct of the Will- of 1895 in favour of D KR., who 
would not have succeeded to the estate except for 
ihat Will, was to take the taluka for the purpose 
of succession *ont of the -Act and the successors of. 
the husband of D. K. were to be found out by the 


ordinary provisions of the Hindu Law; 


(5) that the rule of succession laid down in the 
sanad granted to G. was not applicable to the case. 
because D. K. being alegatee under the Will of 


“1595 could not be considered asa “successor” under 


the terms of the sanad; 


(6) that tue provisions of- the-Orown Grants Act 
(XV of 8:5 did not apply to the case; 


(7) that the rule of succession by lineal primo; 
geniture as laid down in the sanad being inapplicable, 
both the plaintiffs, being equal in degree in 
their relationship to the husband of D. K., were entitl- 
ed each to half of the taluka; 


(8) that the transfers made by D. K. were binding 


on the reversioners, whereas thosé made by S. K. 
were inoperative and of no effect © Sitan Sineu 
v. SITLA BAKHSH SINGH, 40 L. J. 193 469 


Ss. 22, 28,8, 8—Crown Grants Act (XV of 
1895), ss. 2, 8—Primegeniture sanad, effect of grant 
of, in cnses of estates entered in lists iV and VI— 
Sanad, supersession of, under Oudh Estates Act— 
Ordinary law, whether includes sanad under s. 23— 
Revival under Crown Granis Act of sanad already 
‘superseded —Custom—~Primogenst ure~—-Proof- Exclu - 
sion of Jemales—Single heir succession. 


One A. was the owner of Taluka Kundrajit before 
the annexation of ‘the Province of Oudh. He had 
four sons, whose heirs subsequently under the British 
Rule divided the entire taluka among themselves 
giving four distinct names to tho four portions so 
divided. One of the- portions was the portion in 
dispute and was called Taluka Tajpur. 1t was allotted 
to C., the eldest malein the line of the second son of 
A. The sanad granted by the British Government 
was a primogenituré sanad, with respect to the whole 
Taluka Kundrajit issued jointly in the names of the 
four descendants of A, but their names were entered 
in lists I and LV prepared under the provisions of the 
Oudh Estates Act.: O died in 1899 and’on his death 
the taluka came into the possession of his only son 
K. nthe death of K, his widow H. the defendant, 





Mees 
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succeeded to the possession of the estate. The plaint- 
iff alleged the taluka to be impartible and as the 
orly son of one of the brothers of C, claimed the 
estate from the widow on the ground that he was 
the nearest male heir according to the rule of lineal 
primogeniture laid down in the sanad which governed 
the succession to the estate, as being part of the 
personal law under section 23 of the Oudh Estates 
Act and also according to an ancient custom of 
lineal primogeniture prevailing in the family to the 
same effect He also impleaded in the suit the 
descendants of B,a brother of C., who according to 
the plaintiff were interested in denying his title to 
the property In dispute. The defendants denied 
that the estate was an impartible taluka, also denied 
the alleged family custom and contended that the 
estate having been entered in list IV, the succession 
to it was governed by section 23 of the Oudh Estates 
Act which prescribed the ordinary perspnal law as the 
role of succession applicable to the case, and that the 
rule of succession laid down inthe sanad was not 
applicable nor was the sanad, as contended for by the 
plaintiff, part of the personal law under section 23 of 
the Act. The descendants of B also alleped that on 
the death of the widow the nearest reversioners of 
K., the husband of the widow, at that time would be 
entitled to the estate. The questions for deter- 
mination in the case were whether the sanad still 
governed the succession to the es:ate both as part of 
the personal law and also in view of the Crown 
Grants Act XV of 1595, or whether it was superseded 
by Act I of 1869 and whether the family custom 
relied upon by the plaintiff had been established. It 
was agresd that if the rale of succession by male 
Ineal primogeniture was established as applic able 
to the estate, the deferidant being a female would 
necessarily be excluded from succéssion: 

Held, per Kendall, A. ‘J, C., (1) that under section 
28 of Act I of 1869, succession to the estate was 
governed by the ordinary law and not by the sanad, 
the sanad being part of the ordinary law only in 
cases of estates entered in lists [JIand V and not 
in tho case of estates entered in lists II, IV and VT; 

(2) that the operation of the sanad was superseded 
by Act Iof 1869 and that the Crown Grants Act, XV 
of '895, did not affect the provisions of Act I of 1869 
and consequently had not the effect of reviving the 
sanad already declared inoperative under Act ‘I 
of 1869; 


(3) that on the evidence on the record the plaintiff 
had failed to establish the family custom of male 
lineal primogeniture by which females would be 
necessarily excluded. j 


Per Kanhaiya Lal, A, J. O,— (1) The sanad was not 
wholly supersedod by Act 1 of 1869 and the sanad 
like custom must be considered as part of the per- 
sonal law referred to in section 22, clause 2, and 
section 23 of the Act; 


# 


(2) the only family custom proved in the caso was 
the custom of a single heir descent, which Uide not 


exclude the females from succession. O Papert 
NARAIN SINGH v. THAKURAIN HARNAM Krag, 4 OL 
J, 283 i 555 

è a. ag 
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OUDH RENT ACT.(XXIl.or 1886), Ss. 4 (1), 47 
' (1)--Landlord and tenant~—Hjectment—-Tenant, 
` “ye-admission of, to portion of previous holding— 
_ Enhancement of rent, legality of 13 


m S, 33—U, P. Land Revenue Act (HI of 1901), 
+ 8.79- Enhancement of rent —Tenant with heritable 

non-transferable rights—Setilement Court, order 
‘| by— Judicial decision—Occupancy tenant. 


` The decision by the Settlement Court holding a 
tenant to have heritable and non-transferable rights 
is a judicial decision as contemplated by section 79 
of the U. P. Land Revenne Act; and the rent of a 
tenant holding under euch a decision cannot be 
enhanced under section 88 of tho Oudh Rent Act, 
although he be recorded as an, occupancy tenant in 
he village papers. U P_B R BUKHPAL SINGH ~v. 
RIJ KISHORE, 4 O. L. J. 166 63 


“e Ss. 47 (1), 4 (1}3—Landlor? and tenant-— 
“+ Ejectment— Tenant, re-admission of, to portion of 
“+ ‘previous holding—knhanéement of rent, legalily of 

" Where a tenant after his ejectment from the 
holding is ré-admitted to only a portion of the same at 
an enhanced rent,’ the enhancement is illegal if it 
exceeds by more than one anna in the rupee or 
€ł per cent. the rent payable by him before his eject- 
ment. O FAren BAHADUR Kuan V. JAGRAJ. Kunwar, 
20 O. C. 120 KA "1340 


' — S. 61—Landlord, meaning of—Co-sharer 
collecting vent separately from tenant, power of— 
Ejectment. eaten a, 

The word ‘landlord’~in. section 61 of the Oudh 
Bent Act means the pergen or persons towhom a 
tenant is liable to pay, the whole of his rent. A 
petty co-sharer who collecfé ‘reht separately from a 
tenant is not, therefore, by-teason of an unsatisfied 
decies for rent cntitled\alond. to eject the tenant. 
U P-B R Mariz Anw. Mumtaz HUSAIN, 40. L. J. 
190 ` 4 na, ` 114 


~ S 107 G, H~-Rent-free grant, sale of—~Pur- 
chaser, position of. 3 

. The purchaser of a rent-free grant cannot, under 

any circumstances, acquire a title superior to that of 

ue vendor. U P.B R LIHAZUNNIssA KHANAM ~. 
ADHICH SINGH, 40 L. d, 162 








+ 


—— — Ss. 107 GH, E, K8, Crn. (5A)—Declaratory 
suit against order passed under Chapter VIIA, 
-- maintainability of—Cinl Courts, jurisdiction of. 


The propriety of an order of a Revenue Court 
granting or -refusing under-proprietary rights under 
section JOTH of the Oudh Rent Act, according as the 
conditions laid down there are satisfied or not, cannot 
be challenged in a Civil Court. But a declaratory 
suit onthe ground of a pre-existing under-propri« tary 
right: in the presence of an adverse order of the 
Revenue Court is maintainable in the Civil Courts. 
O SHANKAR BANAL e GAJADHAR IRasap, 20 0 C 
“Ty 4p. L. J. 409 200 


Ss 108 (8) 126,— Joint estate—Hach co- 
= bharer realising rent from each tenant according 
= to his shgro—Eicetment— Notice ct 43 
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——- m S5,- 126, 108 (8)— Joint estate—Each co- 
sharer realising rent from each tenant according tos” 
his shure-—Ejectment — Notice. 


The mere fact that each of the co-sharers in an 
estate, which is joint within the meaning of section 


126 (1) of the Oudh- Rent Act, collects from each” 9 


tenant his quota of rent according to his share does 
not authorise- any of the co:sharers alone to eject a 
tenant by notice, unless a custom is established to 
that effect. U P B R Munauamap YAKUB Kuan 
v. DURGA Frasan, 4 O., L. J. 884 848 


wa S, 154—Under-proprieto, decree against, for 
arrears of rent—Encumbrancer of under-proprielary 
property, position of —Suit on encumbrance, maintain- 
ability of. - : ; 





The mere fact that the encumbrancer of an under- 
proprietary property did not, in view of section 154 
of the Oudh Rent Act, satisfy the decree for arrears 
of rent obtained by the saperior proprietor against 
the under-proprietor, does not debar him from bring- 
ing a suit on the basis of his encambrance. O Sarry 
IHAN v. COMMISSIONER, FYZABAD, 40. L., J. 3805 456 


———~ §, 155—‘Stranger’, meaning of —Pre-emption, 


` The word “stranger” in section 155 of the Ondh 
Rent Act means a stranger with regard tq the whole 
village, in other words, somebody outside the village 
not anly somebody outside the patti or mahal in 
which the land is situate., O Mennt HASAN Kwan 
v. Brig BHUSHAN Misra, 4 O. L. J. 167 . 04 


“PACKAGE,” meaning of, as usedin risk-nole. . 

The word “package” in a risk-note means both that 
which is packed, and that in which it is packed, 4. ¢., 
its covering or receptacle © Kani Dass MuLLICK 
w. Bast INDIAN, Rartway Co, 210, W N.815 629 


PARDANASHIN LADY, deed cuecuted by—Huecution 
-— Burden of proof. : i : 


In considering the question whether there was 
intelligent execution of a deed by a pardanashin lady, 
the circumstances under which the transaction took 
place should be borne in mind, 


The mere translating the deed or communicating 
the substance thereof to the pardanashin lady is not 
sufficient. . . 

To make it binding upon her it must be shown 
that the deed was interpreted and explained to her, 

Where a deed of English mortgage written out in 
English was read out and explained to a pardanashin 
Hindu widow before she executed it in the presence 
of her own people, and the reversionary heirs 
witnesséd the execution and were consenting parties 
to it: 


. Held, that tho deed was binding upon the lady. C 
SYAM Peary DASSYA v. EASTERN MORTGAGE & AGEXCY 
Co, Lro. 865 
PARTITION ACT (LV or 1898), 8. 4, scope of Inter 

pretation, ES : 


f 


- A restricted scope is not to be attributed to section 4 
of the Partition Act. ‘The section applies oven wher 
the porscn who claims partition uf a family dwelling: 


¢ 
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house has also obtained a transfer of a share of other 
family property. ‘C Goran CHANDRA MUKHOPADHYA 


2, PROBHAT CHANDRA Biswas 577 - 
PARTITION DECREE, construction of—Parties 


minora — Agreement for common enjoyment of some 
e items for which partition decreed---Non-certifying of 
agreement to Court, effect of ~Absence of Courts sanc- 
tion, effect of—Suit for partition of reserved items, 
nature of, when enforcement of agreemenbt barred. 


The cause of action for partition. is one and the 
.same and once it has merged into’ a preliminary 
decree and into a final decree which effects parti- 
tion by metes and bounds and awards possession of 
particular shares tothe parties, the plaintiff cannot 
have a second suit for partition as if the tenancy-in- 
common .faverise every day (even after the final 
":décree) toa new cause of action, 


- Salong as a preliminary partition decree has not 
been‘ completed by a final decree, the Court is bound, 
“on the application of either party to proceed with 
the-suit to-pass A final decree and such an application 
-is not an application in execution., 


. A.‘snit. for partition -of reserved items should 
“be treated ag one for recovery of possession of 
‘the share from which. the plaintiff has been 
“ousted, by a partition Sy metes and bounds, and 
“the Appellate Court should treat all necessary amend- 
ments ag having been made. A 


If an agreement between the parties to reserve 
partition of ‘certain properties of which partition has 
“been decreed by Court cannot be recognized under 
Order XXI, rule ?, Civil Procedure Code, or Order 
XXXII, rule 7, or its enforcement has become barred 
‘under section 43, Civil Procedure Code, the only 
sremedy of the parties to obtain a partition of such 
‘properties. by meles and bounds is to proceed in 
-execution of that decree and not by separate snit, 
provided a'final decree was’ not passed in the first 
partition suit. M SRTHURAMA SAHIR v. CHorra Raga 
Sang, (1917) M. W. N. 327 820 


PARTNERSHIP DEBT—Co-partner, whether can 
sue in name of partnership—Right of other co-partners 
— Costs, indemnity for, gi 


“ “One partner cannot sue alone to recover a debt 
‘due to the partnership; but a partner may use the 
‘name of his firm and the names of his co-partners 
to enable him to recover a debt due to the partner- 
‘ship firm, and any individual member of the partner- 
‘ship who is unwilling to join in vecovering the debt 
has only a right to claim as against the partner who 
desires to sue an indemnity for costs PAT SHEOLAL 


SAHU v, SAGARMAL, 1 P. L. W. 650; (1917) Par. 239 
108 


PENAL CODE (AOT X! V or 1860), Ss. 99, 147— 
. Rioting—Private defence of property— Recourse to 
public authorities Offence E 311l 


aman 8, 147, 149 314 


un Ss, 147, 99— Rioting—Private defence of pro 
perty—Recourse to public authorities— Offence 


GENEBAL INDEX, 


` whether sufficient 
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J. R. lawfully and legally obtained possession of 
certain land and sowed certain crops on it. One B. 


'K. in bad faith and dishonestly with a party - of men 


went upon the land and commenced to cut the crops 
for the purpose of removing them or at loast 
damaging them, Information of this was sent to J. 


R. and he in company with a band of men went 


straight to the spot to protect his property. A fight 
resulted in which very slight injuries were catsed: 


Held, that J. R. and his party were not guilty of 
rioting inasmuch as they were acting in the defence 
of their property, they did not nse any more violence 
than was absolutely necessary for the protection of 
the property, and they had no time to have recoures 
to the protection of the public authorities. A 
JAGEIHAR Rat ve EMPEROR, L5 A. L. J. 47; 18 Cr. L, J. 
693 311 


--5. 174 733 


3, 193-—-9anotion to prosecute-——-False state- 
ment—Matorials arising out of cross-examination, 
727 


-—S. 206-~Disposing of car in contravention of 
hire-purchase agreement -Offence—Merger of 
agreement in decree of Civil Court 728 


me — 8. 216B8—‘Assisting in any way to evade 
apprehension”, meaning of——Harbouring offender. 


The words “assisting a person in any way to evade 
apprehension” in section 216B, Indian Penal Code, 
are not to be read as ejusdem generis with the two 
methods specified in the preceding part of the 
section, viz , supplying with food, shelter, ete. 


Where the acensed in answer to an enquiry of an 
Inspector of Police replied that his brother, who was 
charged under section 411, Indian Penal Code, was in 
the house and promised to produce him, but on going 
inside the housé he returned after a delay of 15 
minutes with his brother's son and said that he had 
made a mistake, asthe son was inthe house and 
not his brother, and subsequently on search being 
made by the Police, the brother was found hiding in 
the house: 


“ Held, that as by the methods he employed the 
accused did give time and opportunity to the offender 
to conceal himself or effect his escape, he was guilty 
under section 2:68 for giving material assistance to 
the offender in evading apprehension. © Mocui 
MIAN v. EMPEROR, 26 C. L. J. 141; 21 C. W. N. 1062; 18 
Cr. L. J. 731 731 
h S, 277-—Public place--Public well—S pitting 

info well — Offence. l 

A place isa public place if people are allowed 
access to it, though there may be no legal right toit. — 
So a wellis a public well if people are allowed to 
use its water 

Accused voluntarily spitted into a well, tho water 
of which was used for drinking purposes: 

Held, that he was guilty of an offence under section 
277 ofthe Penal Code, although the dexree to Which 
his act rendered the water less fit for drinking might 
be small. N. RAMKARANLAL t, EMPEROR, 13 N, L. R. 
68; 18 CR, L, Jy 650 298 














` 
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5, 302 —Murder—Plea of guilty—Conviction 

—Offence, 

It is nol in arcordance with the usual practice to 
accepi a plea of guilty iua vase where the natural 
sequence would be a sentenco of death. B Laxmya 
SHIDAPPA vt. EMPEROR, 19 Bom. L, R. 856; 18 Ca. L. J. 





699 699 
— Ss, 305, 306, 309 352 
———— 5, 323 295 


* 


m= S, 323-— Compounding of affence—- Compromise, 
acho can 
The person by whom an offence under section 
323 of the Penal Codo, may be compounded is the 
person to whom the hurt is caused, and not tho per- 
gon who causes the hurt. A Lana wv. Emperor, 14 
A. L. J. 467; 18 Cr L. J. 729 729 
———=-— S, 328—Death of complainant—Right of 
prosecution, survival of. 
_ A prosecution under section 328 of the Indian 
Penal Code is a personal action and the right to carry 
on a prosecution under that section does not survive 
to the legal representatives of a deceased com- 


plainant. P Rama Nanp ~v. EMPEROR, 26 P. R. 
1917 Cr.: 18 Cr. L, J. 688; 31 P, W. R. 1917 Cr, 1008 


- S. 331—Voluntarily causing grievous hurt to 
fatort confession— Evidence, 

Where the deceased, who was suspected of having 
taken part ina theft and was in Police custody, was 
beaten by the accused Police Officers and the beat- 
ing resulted in his death: 

Held, that the accused wore guilty of an offence 
under section 881 of the Penal Code, P EMPEROR 
vw. Maran Baxgsu, 12 P. W. R. 1917 Cr; 18 Cr. 
L. J. 710 710 


S. 333 , 314 
m §, 853--Public servant carrying out order of 
Court made under repealed Act-——Assault—Offence 
, Where a Court has jurisdiction to order delivery 
of possession of certain property, the mere fact that 
it purports to do so under the authority of a repealed 
Act will not take away ibs jurisdiction, nor deprive 
the process-server of the protection which the law 
gives toa public servant acting under the orders of a 

Court of competent jurisdiction. 

A process-server who was not wearing his official 
badge was, while carrying out the orders of a Court of 
competent jurisdiction, assaulted by the accused. 
He had announced that he was carrying out Govern- 
ment order: ee : 

Held, that.the accused were guilty of an offence 
under section 353 of the Penal Code. N Lava v. 
EMPEROR, JAN. L. R. 87; 18 Cr. L. J. 689 689 


-—S. 379—-Theft — Bona fide claim of right 732 














me oe SG, 406, 409 291 
S. 406— Criminal breach of trast- Jurisdic. 
tion 203 


e mmm §, 406, 206—Disposing of car in contravention 
of hire-purchase agreement—Offence-—Merger of agree- 
ment in decree. 

The accused obtained a motor-car from the com- 
plainfnt on a hire-purchase agreement, stipulating 
th&t so long asthe whole amount of the price was 
not paid, the car would remain the absolute property 
of the complainant and that the accused would nop 


_ INDIAN, CASES, 


- PENAL CODE— econcid, 


(1917 


in any way dispose of it. , The complainant brought 
a suit for the recovery of the price still remainigg 


‘duc under the agreement. and got a decree for a 


certain sum with costs, but no lien on the car was 
declared by the Court. Soon after this decree the 
accused sold away the car: = 

Held, that the accused in disposing of the car in 
contravention of the original hire-purchase agree- 
ment did not commit an offence under section 406, 
Indian Penal Code, as the original contract was 
merged in thedecree of the Civil Court. 

Semble.—That the act of the accused might 
amount to an offence under section 206, Indian Penal 
Code, for which proceedings might be taken by the 
complainant against the accused on getting sanction 


from the Court which made thedecree CG CoHEN 
ALEC ARAN v SASI Buusan Das GUPTA, 18 Cr. L. J. 
728 : 728 





8. 408--Criminal misappropriation—Reten- 
tion of money entrusted to servant—Offence—Proof. 
The retention of money by a servant or clerk for 

fifteen months after its receipt raises a very serious 

doubt of bona fides against him, but the mere reten- 
tion is not conclusive proof of criminal misappropria- 
tion or criminal breach of trust. A MATHURA PRASAD 

u, EMPEROR, 18 Cr. L. J. 655; 15 A. L.J. 517 305 


5. 424—Mischief 335 
S, 426— Mischief —COutting of ripe crop in full 
time—Offence. : 

Where accused acting in good faith and under a 
bona fide belief that he was entitled to the posses- 
sion of certain land delivered to him by the Court 
in consequence of his purchase at an -auction sale, 
out away 2 ripe crop growing on the land in its 
full time : 

Held, that he was not guilty of the offence of 
mischief under section 426 of the Penal Code. P 
TALEBUR v. EMPEROR, 2 P. L. W, 49; 18 Cr. L. J. 750 

750 

S. 457—Burglary—Accused found along with 

others in possession of stolen property ~Benefit of 
doubt, ; 

The accused was charged with an offence under 
section 457: Indian Penal Code The evidence showed 
that two burglaries were committed in village B , that 
tracks of four men were followed from a place near the 
village, but later on they changed into the tracks of a 
mare and two men. A short distance further on the 
mare’s tracks went off in one direction and the men’s 
tracks were followed to village D, when the accused 
was arrested along with certain others in possession 
of certain bundles which were found to contain the 
stolen property: 

Held, that the mere fact thatthe accused was with 
the party in village D. did not prove that he was one 
of the burglarsand that the case against him being 
doubtful he was entitled to an acquittal, P Mewa 
SINGH v. EMPEROR, (8 Cr. L. J 657; 27 P. W.R. 

1917 CR , 305 
PLEA Nor SPECIFICALLY RAISED —Court, power gf.. 

A Oourt is justified in trying onta question arising 
in a case, aithough it has not and could have not been 
specifically raised in the plendiugs owing to the 
peculiar circumstances of the case. © Sarru KHAN 

y. Deputy Commissioner, Fyzapap, 4 Q. L. J. 305 456 
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POSSESSION, suit for—Benamidar, whether can sue 
610 


PRACTICE of ‘Calcutta High Court, whether to be 

‘followed by Patna High Court. 

Where there is a general practice sanctioned by 
concurrent decisions in Calcutta the Patna High 
Court will not depart from ib, PAT WAHAMAYA PRASAD 
SINGH v. SUKHDIYA KUAR, LP. L. W. 759, (1917; Par. 


" 191 517 
PRE-EM PTION—Cuslom —Wajib-ul-avz,  interprela- 
tion of, 


„A wajib-ul-arz of 1840 recorded a right of pre- 
emption in the case of mortgages to lambardars and 
to co-sharérs while the entry in the wejib-ul-arz of 
1882 was of a totally different nature. There was no 
reference to mortgages and the lambardars were 
dropped out altogether and the right was given to 
an own brother (irrespective of whether he was a co. 
sharer or not’, then to near relations, then to co- 
sharers in the same lambardari and then to other- 
oo-sharers: . 

Heid, that under the. cireumstances no castom of 
pre-emption was established by the wajib-ul-ararz, 
A MAHABALI Vv. SARDEO 73 


——- Decree, conditional upon payment into Court, 
‘compliance with—Mortgage. of subject-matter of 
‘decree by decree-holder 35 
Hindu Law—Rishtedar bqaribi, grandfather's 

brothers daughter's son, whether is. 
A grandfathers brother's daughter's son is a 
rishtedar garibi, A SARJU Dune v. BADRI NARAIN 
595 











—Mortgaye by conditional sale—Decree absolute 
Possession “Cause of action— Limitation, 
A mortgage by way of conditional sale was execut- 

ed on the 8rd of June 99). A decree absolute was 

made with respect to the mortgage on the 13th of 

June 1914, and possession was ‘given on the 26th of 

February, 1915. A suit for pre-emption with reg- 

pect to the property was iustituted on the 5th of 

October 1915. The custom of pre-emption as proved 

by an entry in the wrjib-ul-arz referred to transfers 

and not to any order of Court making a decree 
absolute or granting possession: | 

Held, that the suit was barred by time inasmuch 
as the plaintiff's right, if any, accrued at the time of 
the original transfer, i.e., in 1909 and not at the time 
ab which possession was given under the decree 
absolute, as there was no right to get possession as 
the result of the decree absolute or the order for 
possession of the Court. A SUBA SINGH v. MAHABIR 

Siven, 15 A. L.J. 514 461 


ath 


Partial pre-emption. 

A pre-emptor is not entitled to choose what part 
of the property sold he will exercise hie right of 
pre-emption in respect of. He must, if at all, pre- 
empt the whole of the-property which is the subject- 
matter of the sale. A Brig Narain Rai v, Ram 
Duar Rao 40 


— Re-sule to vendor before suit, effect of Right 

of pre-emption, whether defeated. 
A claim to pre-emption cannot be defeated by the 
re-sale of-the property to the original vendor, even 
though the re-sale takes place befora a suit for 


pre-emption is instituted. P IMAMI v. ALLAH DIYA,, 


9 P, W. R. 1917 707 
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PRE-EMPTION - coneld. 


14 
— Single proprietor, acquiring entire 
effect cf — ustom, whether continues to exist. 
- Custom means a practice prevailing amongst a 
certain community and if that community has been 
reduced to a single individual, it is impossible that 
the practice can any longer exist, 


tillage, 


Therefore, where once an entire village hag come 
into the ownership of a single individual, that indivi 
dualis entitled to dispose of his property to any Oke 
he pleases without its being subject to any rightof 
pre-emption, unless the sale is made expressly subject 
tosuch right. A KAMER-UN-NISSA BIBI v. SUGHRA 
Bist, 18 A. L. J, 422; 89 A. 480 427 


PRESIDENCY SMALL CAUSE COURTS ACT (XV 
oF 1882), Ss. 1‘, 35—Foreign Courts, decrees of 
whether executable by Presidency Small Canse 
Courts—Registrar, power of, to issue Process — 
Jurisdiction 670 


PRESIDENCY TOWNS INSOLVENCY ACT (III or 

1409), 8. 13 (6). 

It is only when the petitioning creditor’s debt ig 
disputed that the Court can stay proceedings under 
section 18 (6; of the Presidency Towns Insolvence 
Act. B In re Sutvnat Rata, 19 Bom, L. R. 365 


207 


S. 21, Adjudication order, ex parte — Adjust. 
ment, subsequent, with creditors—Anaulment of 
` adjudication—"“Payment in full”, meaning of— 

Creditor, duty of, 

A man who has been adjudicated an insolvent ex 
parte has aright to huve the matter argued in Court 

A creditor has no right to get an insolvent adj udi- 
cated insolvent and then to receive from him asum 
in adjustment of his claim. He is not entitled to use 
his petition as a lever to secure preferential treat- 
meut for himself, 

It is not permissible for an insolvent, once an act of 
insolvency has been committed, to say thas the act 
was discounted because he tad gone round to his 
admitted creditors and forced upon them a com. 
promise or adjustment. That is not a payment in 
full within the meaning of section 21 of the 
Presidency Towns Insolvency Act. Such 
payment must be m cah in full of the claims and 
the insolvent cannot escape the result of the 
adjudicating order and prevent the Court from 
inquiriug fully into his affairs by adjusting hig 
claims and getting the creditors to accept less than 
what they considered due to them, nor- by thus 
getting areceipt in full can he then contend that his 
debts have been paid in full, and the adjudication 
order should be annulled. Thatcanonly be done by 
a composition or scheme of arrangement under the 
Act. B In re Suivnan Rata, ly Bom. L,R, 865 


£07 


_ S. 36 - Court, power of ~ Examination—4 ppli- 
calion, contents of- Order refusing application 
grounds of ' 
That litigation may ultimately ensne between the 

Official Assignee and the party to be examined under 

section 36 of the Presidency Towns Insolvency Act is 

no ground for refusing an order for examination 
nader that section, 
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PRESIDENCY TOWNS IN SOLVEN CY ACT —concid 


` 
When the Official Assignee applies for the examina- 
tion of a person under section 36 of the Act, he 
should state shortly the nature of the information 
likely to be given by the person sought to be examin; 
cd and the dealings or properties of the insolvont 
to whioa snch information will relate. 


Anorder for the examination of a person under 
Section 36 should not be made upon the allegation in 
the Official Assignee’s petition that the person sought 
to be examined appears capable of giving informa- 
tion respecting the insolvent’s dealings and properties 


. The. powers of the Court are very wide under sec- 
tion 36 of the Presidency Towns Insolvency Act and no 
Jimit has been fixed by the section during which the 
powers may be exercised, Although the Court would 
dn using these powers be careful to see that they are 
‘not used unduly and unnecessarily after a consider- 
able ‘time has elapsed from the time of the. discharge 
bf the insolvent, still there is nothing in the Act. to 
limit the exercise of the. powers to the period before 
the dischar ge. C In ve HARIPADA RAKSHIT, 440. 


374 i < 94 


— — § 83. 

The position of an Official Assignee in Madras differs 
Doa that of an Official Receiver in the mufasıl. The 
Oficial Assignee may sue and be sued by the name cf 
the Official. Assignee of the property of the insolvent 
without mentioning his own name under section 83 
of the Presidency “Towns Insoli ency Act, whereas 
there is ne corresponding provision in the Provincial 
Tngolyency Act «Ml KAMAKRISH NA IYER v. OFFICIAL 
RECEIVER, TINNEVE uty, 5 L, W. 607; 32 M. L.J. a 
PRIMOGENITURE, lineal, rule as to succession 
‘by 469 
PRINCIPAL AND AGENT - -Agent for sale of goods 
` - Delivery order received from broker—!'ayment 
.. to broker, whether discharges agent. 759 


Agent’s oblijation to render accounts, scope of. 
« The obligation of an agent to render an account of 
his agency rand to account for money received by 
him is not merely confined to rendering of accounts 
of what has- been done with the moneys, bat includes 
also the payment of any palance which might be 
found due from him upon taking accounts. C Kesyo 
Prosan SINGH v Sarwan Lat, 25 0. L J. 385; 21 ' 
W. N. 591- 359 


= ——Agent per sonally liyblie— Principal, undis- 
j “closed — Suit against ogent-—Snit, subsequent, 
“against princi ‘pal, whether maintainable. 1904 


a—— mm Manager of Bank, powers of ~ Bank, whether 
. can be suéd ‘by its Manager’—Plaint, amendment of, 
> by claim for relief against Manager personally in 
1 alternative ~ Liability of Manager. 


‘kK Bank is a limited company and it can be sued 
only.in its own corporate personality. It cannot sue 
or be sued in‘the name of its Manager anda suit 
against à ‘Bank by its Manager’ means at best only 
that m is preposed to serve the Manager 

4 In such a suit, the Manager cannot be treated asa 
party already on the r oped who can be made 
personally liable. 
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PRINOIPAL AND AGENT—contd. 

An application to amend the plaint by insertion 
ofa prayer for relief against the Manager in ‘the 
alternative should be refused, though he can, be 
added as a party independently., Bod 


` The trial of the suit must be restricted to an 
enquiry into tho question of the Bank’s liability and 
the Manager’s conduct can affect it only in so far 
ashe may be fonnd to have acted within the scope 
of his authority M CHALAPURAM BANK, ‘DLD. v. 
ZAMORIN Raga AvERSAL, (1917) M. W. N. 359 9549 


— — Power-of-atiorney, construction of—First pro- 
duction,” effect of — Attorney, whether bound to pro- 
duce document every time power delegated ia care 

< to be ewercised— Revocation, 


One G held a contract from the defendants for 
certain work to bë- done for them. After some 
negotiations with the plaintiffs he wrote to the defend- 
ants’ 
he was giving a power-of-attorney to plaintiffs to 
sigu for all payments on his‘behalf and saying that 
such power-of-attorney was ‘to hold good till: the 
work was finished. Therenpon the defendants’. agent 
informed the plaintiffs that all payments due to G. 
will be made to them on production of G’s power-of- 
attorney in their favour, G. executed the” power-of- 
attorney on the 18th of October, authorising the 
plaintiffs to recover all sums due to him from vie 
defendant on the contract. 


~ Plaintiffs, having made naan FPT to Ga 
claimed payment from the defendants under the 
terms of the power-of-attorney, but were met by the 
plea that nothing was due to G. at the time when 
the power-of-attorney was produced: 


` Held, (|) that the power-of- attorney was in fact 
an assignment in the plaintiffy ‘favour and the 
defendants’ agent should have ceased to make pay- 
ments to G. after it was first. produced; 


' (2) that according to the ‘terms of the agreement,’ 


the power- -of-attorney could not be cancelled tifl 
the work was finished and the accounts finally settled 


and that, therefore, a letter from G dated the Ist’ 


January 1911 to the defendants’ agent cancelling the 
power-of-attorney did not exempt the defendants 
from the liability created under the agreement; 


(3) that the defendants were consequently lable - 


for all payments made to G. after the date of the 
first production of the power-of-attorney. P BUTA 
MAL-LACHMAN Das v. SECRETARY or State, 105 P. L. 
R. 1917; 86 P. W. R. 1917 ' 280 


~ Pro-note executed by general Ayake Naat 
of principal. 





“A lady executed a general power-of-attorney in 
favour of a relation, which gave him authority to 
borrow money on her behalf, bat only for necessity, 
The said relation borrowed money on a promissory 
note, in which he described himself as a relation and 
agent of the lady, who was no party to its execution. 
The note described that the money was borrowed to 
meet the funeral expenses of one of her relatives 
and of her husband, who was the brother of me 
executant, and for personal expenses: 


agent on the 13th October 1910, stating that: 


a” 
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PRINGIPAL AND AGENT—concld, 


Held, that the lady was not liable on the note, inas- 
much as it could not ba inferred that the money 
was borrowéd onher behalf; or if so borrowed was 
borrowed for necessity, O MUHAMDI BEGAM v. DURGA 
Prasapb, 40. L. J. 299 452 


PRINGIPAL AND SURETY - Suit against principal 
` and surety—Decroo ex parte against principal, 
““whether can be set aside without discharging 
_surety—Plaintiff withdrawing suit against piin- 
’ cipal, effect of "400 
PROBATE, grant of, delay in—Court Fees. Act (VII 
of :870), Ss. 19 (H) 44, 19 (1) —Motion of Collec- 
‘tor, delay in, effect of 576 


PROBATE axp ADMINISTRATION ACT (V_ oF 
1881), 5. 55—Civil Procedure Code (Act V of 1963), 

O. KALI, r. 1-— Will Probate, application for, with- 
i drawal of Court, duty of--O. XVII, r. |, appli- 
. cability of, to Probate proceedings. ; 
~ An.application for Probate cannot legally: ba dis- 
posed of by a compromis2. The law imposes on the 
Court the duty of determining whether the Will is 
genuine or not, 


Order XXIII, rule 1, of the Civil Proceduro Code 
does not apply to an application for Probite. IË an, 
executor improperly, withdraws an application, 
for Probate, he is not precluded from again under- 
taking the discharge of his duty in obtaining the 
finding of the Court on the ganuineness of the Will. 
FAT. JUGESHWAR NATH SAHAI v. JAGATDHARI PRASAD, 
(1917) Par 192; 2 P. L. J 535 345 


PROVINCIAL INSOLVENCY ACT (IIE or 1997), 
"8. 19 Application —Onmission to disclose dismissal 
- of previous application, effect of. 

` The mere omission to disclose in an application for 
ddjudication ` that a previous application ' by ‘the 
same applicant has been dismissed is not a suffitient 
rason within the meaning of section 15 of fhe. 
Provincial Insolvency Act for dismissing the appli- 
cation. A MUHAMMAD Suis v. MAHABIR Prasan, 15 
A! L. J. Dia. Vi 445 


ens SS 16, ‘Ch, (2) (b`, 22—Receiver, suit against, 

. by third person—Leave of Court, whether NECESSATY. 

There is no general rule of law making it necessary 
for a plaintiff to obtain leave of the Insolvency Court. 
baforo suing the Receiver ininsolvency 

A plaintiff who is not acreditor but a third person 
claiming adversely to the insolvent is not affected by 
the provisions of section 16, clause (2) |b), of the Pro- 
vincial Insolvency Aci, and is not, therefore, bound 
to’ obtain leave of the Court before suing the. 


Receiver. S HALIMA v.-Marurap:s RAMCHAND, 10 
S Lb. R 179 a 122 
wre —— S, 16 (2) (a) 544 


S. 18 (3)--Court, power of —Sale, benami, by 
' {Insolvent —Receiver, possession of —Jurisdiction. 





Under section 18 (8) of tho’ Provincial Tusolrency ' 


Act-the Court is competent to order that the pro- 


perty of. the insolvent should be placed in the pos-- 


sossion of the Rocciver and foehquire whether the 
property is in reality in the possession of the 


insolvent and whother-the Receiver is entitled to. 
abtuin possession of it. Where a sale of the insol- | 


yéeot'd property iga gery benami lyaysaction, it lo pot 
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PROVINCIAL INSOLVENCY ACT~concld, . 

§ "a 
necessary for the insolvent or the Receiver who 
steps into his shoes to hive the sale set aside and 
cancelled in order to maintain his posséssion over 
the property. A JAGRUP Sany v. RAMANAND SAHU, 
15 A. L, J. 738 373 

-~—-§, 22 —Receiver, suit against, by third persun — 

, Leave of Court, whether necessary. 

' Section 22 of the Provincial Insolvency Act does 
not in any way prohibit the enforcement of rights 
by suit without the leave of the Court. S HALIMA «. 
MATHRADAS RAMCHAND, 10 5. L R 179 122 
n S 27 Composition— Debt, proof of ~Schedule 

of creditors, setlling of -—Creditors, right of vote of. 

In insolvency cases the proof of debts means that 
the creditor shall have proved his debt in some of the 
ways prescribed by the Provincial Insolvency.Act and 
that his name shall have been put by the Court on 
the schedule of creditors. 

In insolvency matters the schedule of creditors 
should be settled at as early a date as possible and 
where an application under section 27 of the Provincial 
Insolvency Act is mado before a proposal for com- 
position is finally recepted, no creditor is entitled 
to vote whose debt has not been proved and whose 
name has not been admitted on to the schedule 
by the Judge. A Cuaxpan Lane. KHEMRAJ, 15 A, 
L. J. 588 156 
— S. 46 (D—"3fay appeal”, “shall be final’, 

. meanings of—Remedy provided by s. 46 (1), whether 
cumulative or substitutional jor regular suit, 

The words “may appeal” in section 43 (1) of the 
Provincial Insolvency Act mean that a party 
aggrieved with an order may, if ho thinks fit, prefer 
an appeal against it to the High Court but is not 
bound to do so. f 





The words “shall be final” used in section 46 (1) of 
the Provincial Tnsolvoncy Act dò not signify that 
the decision of the Insolvency Court cannot be 
impeached in a regular suit, but they simply 
emphasise that no second appeal lies against an 
appellate order of the District Judge. 

. A person whose property is claimed by another 
person has, under the common law, the right of 
instituting a suit against the latter to establish his, 
title, and this remedy has uot been extinguished 
by the Provincial Insolvency Act. So that where the 
Official Receiver takes into his possession property 
as belonging to the insolvent, which a third party 
claims as his own, the latter can bring a suit against 
the Officia! Receiver in a Civil Court to establish his 


right P DUNI Cuanp v. MUHAMMAD HUSAIN, 22 P. 
R. 1917 220 
me_s, 61, 67 170, 


PROVINCIAL ‘SMALL CAUSE COURTS ACT (LX 
or 1887), S. 25— Revision, grounds for. 


. Where the decree of a Court of Small Causes, which 
must also incinde the judgment, involves a clear error 
of law, the High Court has power to interfere with 
the decrec, but the error of law must be a substantial 
onc and the Court must be satisfied that tho® Ras 
boen a failure of justice. 
~ Where the point for determination is obvious, the, 
omission to state if in the judgment cannot be. 
deemed to have caused a failure of jastice. L B Ko 
Kyran Six un Daw Mya 890 
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PROVINCIAL SMALL CAUSE COURTS ACT— 
concld. | 
Scu. IT, Ant. 7—‘Apportionment of rent, 
meaning of—Suii for apportioned rent on fraction uf 
demised premises—Jurisdiction of Small Cause Court 
—Transfer of lessor’s interest, effect of—Right to rent 
after transfer, when amount payable on fixed dates 
— Transfer of Property dct (IV of 1882‘, s3. 36, 
2 (d)—High Court—Civil Procedure Code (Act V 
of-1908), s. 102-- Appeal, second 
Per Sadasiva Aryar, J.—A suit for arrears of rent 
due under a lease after an apportionment has been 
made, in consequence of the interest of the lessor 
having been transferred in portions of the demised 
premises, either by simultaneous agreement between 
the parties or by one party with the consent of tie 
other, is not a suit for apportionment coming under 
clanse 7 of Schedule JI of the Provinciai Small 
Canse Courts Act. i 


Even if the apportionment was made only by the 
plaintif and he alleges it to be an equitable appor. 
tionment binding on the defendant, a suit which 
prays for the recovery of a definite sum ‘cannot be 
called a suit for an apportionment of rent. 


The nature of the platntiff’s suit has to be found 
from the relief claimed by him and the fact that the 
Court may have to give findings as to the proper 


apportionment of rent does not aller its character, 


Where the apportioned rent claimed is below 
Rs. 500 there is no right of second appeal. 


Per Spencer, J., (dissenting.)-——Article 7 of Schedule 
11 of the Provincial Small Cause Courts Act takes it 
out of the power of a Small. Cause Court to 
adjudicate upon a question of what is a fair and 
equitable rent to be paid by a tenant to his landlord, 
having regard to the yield, fertility and extent of-a 
holding and similer considerations, which is rather, 
within the provinse of-a Revenus Court for estates. 
or a Court of original jurisdiction in other cases. 


A decision on what would bea fair and proper 
proportion out of.a whole rent to a fraction ‘of 
demised premises in consequence of the lessor ceasing 
to have an interest in the remainder is beyond the 
cognizance of the Small Cause Court. 


. All rents are, upon the transfer of the interest of 
the lessor, to be deemed to accrue due from day to 
day. 

Where, before the date on which the rent becomes 
payable, the lessor ceases to have an interest in the 
land leased, he has no claim for rent subsequent to 
that.date as there is no privityof interost between 
himself and the tenant, M Vema RANGIAH CHETTY 
a Varravetu MUDALIAR, 6 L. W. 80 655 


ART. 35 (g)—Suit to recover money 
advanced as lvan on condition of marriage—Juris- 
diction. i 
A suit to recover money advanced by way of loan, 

on cogdition that the debtor would marry his 

daughter to the creditor’s nephew and on failure 
to do so would pay back tho money, falls under 

Article 35 (yì, Schedule II, of the Provincial Small 

Cauro Courts Act and is, therefore, cognizable on tho 


regular side. O RAMESHWAR v, GAUR, 40.10 J. i 
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PUNJAB COURTS ACT (III or 1914), Ss. 87, 44— 
Jurisdiction to transfer swits—~Senior Subordinate 
Judge, powers of. 


A Subordinate Judge has no jurisdiction to exer- 
cise the powers conferred by section 24 of the 
Civil Procedure Code, unless such powers have been 
delegated to him by the District Judge with the 
previous sanction of the Local Government as pro- 
vided by sections 37 and 44 of the Punjab Courts 





Act, 19.4. M ALI Naki v. DAMODAR Das, 33 P., W. 
R, 1917 111 

S. 41 176, 772, 1003 
PUNJAB LIMITATION (ANCESTRAL. LAND 


ALIENATION) ACT (I or 1990). Scu.—Alienz., 
tion— Suit to recover lind alienate i—Limitation, 
commencement. of. 


In a suit to recover possession of ancestral land 
alienated by a male proprietor during his lifetime, 
limitation runs primarily from the date on which the 
alienation is attested. 


Plaintiffs sued for possession of certain lands 
alleging that analienation thereof by their father was 
without consideration and necessity. It appears that 
the original alienation was a mortgage executed 
in November 1897, which recited that if the property 
was not redeemed within two yearsitshould be deemed 
to be sold. The mortgage uot having been redeemed, 
the mortgagee instituted a suit for possession on the’ 
9th March 1901. This suit was compromised on the 
understanding that if the mortgagor failed to 
redeem within a further period ‘allowed to him-the 
mortgageo was to get possession. The mortgagee 
accordingly took possession on the i9th August 1991, 
mutation of the proprietary right being effected on- 
the 29th June 1903. On theist of March 1915, the 
moytgagor’s sons instituted the present suit for, 
possession: i 4 


Heid, that the alienation by sale which the plaint. 
ifs sought to attack not having been mutated bil 
the 29th June 1998, time began to run from that 
date and the plaintiffs’ suit was,therefore, not barred 
P JAGAT Ram v. DHARAM SINGH 446 


PUNJAB PRE-EMPTION ACT (IT or 1905), S. 29— 
Delivery of possession by atlornment of tenants and 
by pointing out land solilb—~Pre-emption, suit for-~_ 
Limitation. 


In a suit for pre-emption it appeared that the sale 


-~ gonghtto be pre-empted was an oral one and had 


taken place some six months prior to 26th July 1907, 
and that possession was, in June 1907, delivered to the 
yendors by getting the tenants to attorn -to the 
veudees aud by pointing out on the spot each and 
every field which had been sold. The suit having been 
instituted on-the {st October 1909: : 


Held, that the vendees came into physical pousses- 
sion of the land sold in Juno -1907 within the- 
meaning of section 29 of the Punjab Pre-cmption 
Act and that the suit having been instituted mare” 
than one year after that date was, therefore, time-. 
barred. P BISHEN SINGIT v. Feroz CHAND, 03 P, W. * 
R. 1917; 13 P, L. R 1017 ` 618 


+ 


PUNJAB TENANOY ACT (XVI or 1887), Ss, 4 (12) 
70 (3) (j)—Jurisdiction of Civil and Revenue Courts 
we Suit by water-carrier to recover dues—Village 
vess. 

Village cesses such as hay buka, poochh baki, ete, 
are cesses Jeviablo. by the proprictors ofa village 
from non-proprietary residents or kammisand arc 
dues leviable irrespective of any personal service 
rendered by them, n 

A suit by a water-carricr against the proprietary 
body ofthe villago to recover dues as payment for 
personal services based upon an entry in the wajib- 
ul-arz is nota suit to recover a village cess, and is, 
therefore, cognisable by a Civil and not by a Revenue 
Court. P Azim v. Gori, 44 P. W. R. 1917; 74 P.R. 
1917 à. < 487 


PUTNI REGULATION VIII or 1819~ Collector, whe. 
ther has judicial capacity—Collector, power of, to make 
order as to costs in proceedings before him. 

Under the provisions of Regulation VIII of 1819 
the Collector has power, when an application is 
made under the Regulation for the purpose of 
realising the rent in arrears, to determine the actual 
rent due and has a quasi-judicial capacity, and, there- 
fore, has jurisdiction to direct in what manner the 
costs of the proceedings before him ought to be 
borne. © BHUPENDRA Kumar Sarkar v. Kissorni 
Das | 614 


S, 15, cr. 2, whether affected by Act VIII B. 

C. of 1865), s. 3. 

Clause 2 of section 15 of the Putni Regulation has 
not been affected by section 3 of Act VIII B.C. of 
1865, so that a purchaser of a putni tonure seeking 
to proceed under that clause must apply to the 
District Judge, and not to the Collector. C Moxmuorno 
Nats v, District JUDGE, 24-Percannas, 25 O. L, J. 
586; 44 O. 715 368 


QUESTION or LAW—Adverse possession, whether 

question of law 420 
RAILWAYS ACT 'IX or 1890), Ss. 68, 69, 113, 120 

122—Travelling without ticket, whether offence— 

Intent to defraud—“Railway", whether includes 

railway carriage—Railway servants, duty of Penal 

Code (Act XLV of 1860), s. 323. 

The main and primary purpose of sections 68 and 
69 of the Indian Railways Act is to prevent persons 
from travelling in frand of the Company without 
having paid the necessary fare, and the obligation to 
show the ticket, when required, is subsidiary only to 
such primary purpose. 

Section 68 prohibits travelling without a pass or 
‘ticket, bub so to travel without intent to defraud is 
not a criminal offence 

Buta persun s0 travelling is liable under section 
_ 118 of the Railways Act to pay on demand by any 

Railway servant an excess charge, which is some- ~ 
‘what in the nature of a penalty. 

There is no provision in the Railways Act for 
ejecting passengers except in certain circumstances, 
such as are specified in section 120 of the Act, 

The expression “railway” in section 122 of tho 
Railways Aot does not include a railway carriage, and 
the section does not, therefore, apply to the case of a 
passengor travelling in a railway carriage. i 
> Railway servants dre publio servants and thoy 
must act within the four corners of their statutory’ 
powers, ° 


” GENERAL INDEX, 


1973 
RAILWAYS ACT—concela, 


Ticket collectors and checkers are expected tocon- 
duct themselves with restraint and self-control. © 
MOHAMMED HOSAIN D, FARLEY, 44 C. 279; 25 C. L. 
J. 610; 18 Or. L. J. 647 295 
Ss. 118, 120, 122 295 


RAILWAY COMPANY, liability of, to compensate 
consignor-——Risk note exonerating Company from 
liability except for loss of , complete package, 
whether contrary to public policy 626 

RECEIVER, possession of, nature of. 

The possession of a Receiver must be regarded as 
possession on behalf of tho party entitled to the 
property as finally settled in the suit and where 
the suit is against a defendant who was in posses- 
sion and is dismissed, the possession of the Receiver 
must be regarded as on behalf of the defendant and 
it does not suspend the operation of adverse posses- 
sion, M SUBRAIWA PANDARAM V, MUHAMAD MUSTAPHA 
MARACAYAR, 21 M. L. T., 62;5 L. W. 690, 82 M. L. A 
85 9 


REGISTRATION after period of limitation, validity 

of. 
The registration of a deed is not invalid and 
ineffectual merely because the deed was presonted 
for registration by the grantee without the consent of 
the grantor after the expiry of the period limited for 
the purpose, and the delay was accounted for by the 
production of a false certiticate of the illness of the 
grantor. © FROBHAT CHANDRA SHOME V. SHASHADHAR 
KUMAB GHOSE 215 


REGISTRATION ACT (XVI or 1908’, 5. 16~Raji- 
namas and kabuliyats, whether require reyistrution— 
Occupancy rights, transfer of. 

Rajinamas and kabuliyats, that is, transactions with 
regard to the khata, are the general accompaniment 
of transfers of ownership of occupancy rights. The 
transfer, however, of the beneficial ownership is a 
transaction not between the khatedar and his superior 
holder, but the khatedar and the incoming occupant. 

A rajinama and kabuliyat are documents between 
the occupant and his superior holder and not docu- 
ments between the transféror and the transforee. 
They recite the transfer which has taken place, but 
they themselves do not purport to operate as trans- 
ferring any interest to another. 

Even if they can be said to fall within section 17 
of the Registration Act as operating to extinguish an 
interest in immoveable property, they are not required 
to be registered unless itis shown that the interest 
extinguished is of the valuo of Rs. 100 or upwards, 

Per Beaman, J.—The conjoint offect of a sajinama 
and akabuliyat, between a mortgagor and a mort- 
saree, or between a mortgagor anda third party, is 
to indicate that in the first case the equity of redemp- 
tion has been extinguished and that in the second 
case it lias been transferred. B IMAM IBRAWINM v. 
BAU APPAJI JApHAY, 19 Bom, L. R. 329; 41 B. 
510 68 


- Ss, 17, 49 - “Transaction,” unilatesal, whe- 
ther amounts to intention to become dived in 
status Rogistration . 36 
—. 17 (b)—Tasflanama praying for decree 
in accordance therewith, whether compulsorily regis. 
trable—Intention, 
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Where a document stamped with an eight-annas 
Cobrt-feo stamp headed “tasfianama ba adalat 
District Judge, Ludhiana,” commenced by describing 
the parties in detail and saying that they had various 
disputes between themselves and that certain pro- 
perty in the possession of the defendants shall be 
given to the plaintiff and concluded with a prayer to 
the Court that a decree to that effect may be passed 
in favour of the plaintiff: 

Held, that the intention of the parties was that 
the document should be presented to the Court in 
order that a decree should be passed by the Court in 
accordance therewith, and that, therefore, it was a 
petition addressed to the Court and as such did not 
require registration. P Hari CHAND v. MAGHI Mar, 
95 P. W. R. 1917; 112 P. L.R. 1917; 78 P. R. 
1917 675 
mmaa S, 17 (1) (b}— Letter reciting certain facts and 

delivery of possession, whether compulsorily regis- 

trable. 

A letter reciting certain facts and saying that the 
writer has given possession of certain property to a 
certain individual and has ceased to have anything 
to do with it, is not an instrament which of itself 
operates or purports to create or declare any right, 
title or interest in the property and does not, there- 
fore, require registration. P KAJU Mat v, PARMA 
NAND 455 


waana me}, 17, CES, (1) (c), (2) (XI)—Endorsement 
unregistered, of payment on mortgage-deed, admissibili- 
ty of. 

Endorsements of payments on mortgage-deeds are 
admissible in evidence, though unregistered. They 
fall within the scope of clause (2) .XI), and not of 
clause (L; (c) ofseczion 17 of the Registration Act. 
M BoMMANABOYINA  KOTINAGULU ~v. RAMARAJU 
Ankayya, 6 L. W. 44; (1917) M. W. N 447 893 
S. 49 Mortyage—Redemption suit—Com- 

promise, non-registration of, effect of. 121 
me S849 17, — “Transaction, unilateral, whether 

amounts to inteniion to become divided in status— 

Registration. 

Where such unilateral declaration is embodied in 
an instrument in writing prior to a division by metes 
and bounds, it does not amount to a “transaction” 
within the meaning of section 49 of the Registration 
Act and is admissible in evidence without regis- 


Winarna ah 


tration. Wi SrkHAMANI PANDITHAR v. AMMANI AMMAL 
36 
women weet, 77 —‘'Refusal to register’, meaning of— 


Suit to enforce registratisn—Jurisdiction of Court— 

Limitation. 

An order of a Registrar refusing to accept a docu- 
mont for registration on the ground that it was time- 
barred, is a ‘refusal to register’ within the meaning of 
soction 77 of the Rogistration Act, and entitles the 
aggrieved party to sue for the onforcomont of rogis- 
tration under the section. 

There is no substantial distinction between refusal 
to accept a document for registration and a refusal to 
register within the meaning of section 77 read with 
soctiows 76 and 72. 

‘Tho timo for filing a suit undor the section should 
be computed from the date of the appellate order 
oi the Registrar refusing to register under section 


INDIAN CASES. 
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REGISTRATION ACT—concld. 


72 or section 76, and not from the date of any prior 
order refasing to extend time. Wi GANGADARA MUDALI 
v. SAMBASIVA Mupaus, 88 M.L J. 54,40 M.7°9 192 
REGULATION. See PuTNi REGULATION. ooe 

RELIGIOUS ENDOWMENTS ACT (XX or 1863), 

Ss. 7, 8, 9, 10, 14-—Religious Endowments-——A ppoint- 

ment of member of Committee—Appointment by Civil 

Court, whether administrative or judicial act, 

Section 10 of the Religions Endowments Act, 
18638, does not appear to empower a Civil Court to 
direct the remaining members of a Committee 
appointed under that Act, when they have failed 
to hold an election forthe choice of a new member, 
to hold such an election, It can direct them to fill 
up the vacancy, but such filling up isthen their 
own act. és 

A proceeding of the Civil Court under this 
section is a judicial and not merely an adminis- 
trative or ministerial act. In such matters the Civil 
Court exercises its powers asa Court of Law, not 
merely as a persona designata whose determinations 
are not to be treated as judgments of a legal 
Tribunal. P C BALAKRISHNA UDAYAR v. VASUDEVA 
“AIYAR, 15 A. L. J. 645; 2 P. L, W. 101; 28 M. L. J. 68; 
26 C, L. J. 143; 19 Bom. L. R. 715; (1917) M. W., N. 
628; 40 M. 793; 6 L. W. 50} „650 
RENT-FREE UNDER-PROPRIETARY HOLDING 

Resumption suit, whether maintainable, 

An under-proprietary holding, whether rent free or 
otherwise, being heritable and transferable, is, by its 
very nature, not capable of resumption. When it is 
rent free, the remedy of the superior proprietor ‘is to 
apply to the Settlement Officer to have it assessed ‘to 
rent under section 79 of the U. P. Land Revenue Act, 
unless the assessment is barred by a previous fudicial 
decision or otherwise. Ifitis assessed to rent, and 
the rent is not regularly paid, the superior proprietor 
can only bring it to sale in execution of a decree for 
his arrears but cannot eject, the under-proprietor. 

The principle underlying the resumption or assess- 
ment is that the State is entitled by the ancient law 
of the country to a certain amount of the produce of 
the soil, for which revenue payable in cash has now 
been substituted, andit cannot be deprived of the same 
by any action of the owner of the soil, and that the 
latter is similarly entitled to recoup himself from the 
occupier or actual cultivator, unless the effect. of the 
recoupment is to stultify his own contracts for valu- 
able consideration. O SHANKAR SAHAI vw. GAJADBAR 
Prasan, 20 O.C. 171; 40. L. J. 419 240 
RENT SUIT— Alternative claim for money-decree 

against plaintiff's co-sharers, maintainability of, 

A suit is maintainable in the form in which a 
decree for arrears of rent is claimed against the 
tenant-defondants, with an alternative prayer atthe 
same time for a money-decrce against the other set 
of defendants—tho co-sharers of the plaintiff—in case 
itis held that they have realised the ontire rent 
from the tonant-defendants. © Binopse Lat v, PREO 
NATA 173 
eme Bhauli land—Produce, quantity of, proof 

of—Road-cess return, admission in,‘ value of— 

Average rate of rent. l | 

Whore a plaintiff suos for arrears of renbof bhauti 


. land, he should be allowed to prove the actual produce 


for the years in suit and its prices, An admission of 


hd 
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RENT SU[T—coneld. 


the rate of rent ina road-cess reburn some years prior 
tothe years for whichrent is claimed is not con- 
clusive as tothe average rate. PAT KAM BANI v. 
MAHABIR Gir, 2 P. L. W. 60 606 
Decision as to annual rent payable—Subse- 

quent suit — Res judicata 4 
Rent, reduction of, claim for, on ground of 





non-repair of irrigation works—Set-off, equitable, - 


`~ whether can be allowed in snit for rent 258 
RES JUDICATA. See Otviu PROCEDURE CODE, Ñ. 11. 
mama — Appeal— Finding on particular point 

against party in whose favour deorece is or 
853 





— Appeal—~-Withdrawal of suit 
—Malikana, suit for recovery of. 
Where the plaintiffs’ claim for malikana is estab- 
lished by suit, its denial by the opposite party ina 
subsequent suit is barred by res judicata. PAT Satyip- 
UDDIN v AVADH Banari Sinan, 2P.L. W.64 864 
RESTITUTION or CONJUGAL RIGHTS, suit for—- 

Legal cruelty —Liquor, use of, 

Where it was found that a husband was addicted 
to the use of alcohol and that occasionally he beat his 
wife when ho was the worse for liquor: 

Heid, that these facts fellshort of establishing legal 
crnelty, so as to debar him from suing successfally 
to obtain a decree for restitution of conjugal rights. 
O Gintiv Hira LAL, 40, L. J. 112 074 
REVIEW,—Discration of subordinate Conrt—Revi- 

sion— High Court, power of 403 


REVISION (CIVIL: See Civin PROCEDURE Cope. 

Ss. 115, 439. 

—(CKIMINAL‘, application for - Limitation— 

Calcutta High Court—Practice. 

An application for revision tothe High Court ought 
to be made at the earliest possiblo moment. But 
the rule is not inflexible, and the Ligh Court has 
reserved to itself the power, when exceptional cir- 
ciruamstances are proved, to depart from it. 

The usual practice of the Caleutta High Court is 
to allow 60 days’ time to an accused person for 
making an application for revision, counted from the 
date of the conviction orthe order complained of, 
But the time which is occupied in prosecuting with 
diligence his application tothe Sessions Judge for a 
reference to the High Court and obtaining his 
decision should not be included in counting the 60 
days but should be added tothe 60 days just in the 
same way as the time necessary for obtaining copies 
of judgments, decrees and orders. O Ras CHANDRA 
Butryav, EMPEROR, 25 C, L. J. 664;18 Cr. L. J. 694 


694 








RIWAJ-I-AM, entry in, construction of. 

An entry in the riwaj-i-am must be construed as 
being strictly limited to the case which is seb out in 
the question under reply. P MOHAMMAD BAKHSH ~v. 
Kars ILAHI; 104 P. L. R. 1917; 82 P. W. R. 1917 


246 
SALE~Consideration, non-payment of, whether 
renders sale void-—-Intention 485 


SOHEDULED DISTRICTS ACT (XIV or 1874) 174 


SONTHAL PERGANNAS REGULATION (IIL or 
1572), 5. 6—Centract for evading provisions of 
section, whether enforceable—Sonthal Pergannas. 

In the Sonthal Pergaunas a contract between a 


GENERAL INDEX, 
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borrower and a lender for the repayment with interest 
of the principal sum borrowed, which is really a 
subtle device for the purpose of evading the pro- 
visions of section 6 of Regulation LILof 1572, is not 
invalid, and the Court ought to enforce the contract 
in accordance with the provisions of the Regulation 
regulating the rate at which interest isto be allowed 

Rs. 550 were borrowed inthe Sonthal Perganuas 
on condition of repayment by 650 maunds of paddy 
within four months. It was found that on the dnu 
date of repayment the price of paddy was Rs, 2 per 
mannd: 

Held, that though the condition contravened thy 
provisions of Regulation IIL of 1872, still having 
regard to the real meaning of the contract the 


. plaintiff was entitled to recover the principal and 


YO per cent. interest from the date of the loan up 
to the date of vopayment mentioned in the contract 
and in addition interest at 12 per cent from the date 
of repayment mentioned in the contract up to the 
date on which the suit was instituted and then from 
the date of the institution of the suit at the rate of 6 
per cent, per annum until realisation, C ATIKULLA 
v., AZIMUDDIN 415 


SPECIFIC PHRFORMANCH—Agreement to sell by 
munager— Minor members, contract on behalf and for 
benefit of. 

No specific performance of an agreement to sell by 
the manager of a joint Hindu family can bo decreed, 
unless it is shown that it isin the interest of tho 
minor members of the family and is beneficial to 
them. PAT HARI LH :RAN KUARU KAULA tal, 1 P. 
u, W. 587; (1917) Pat. cui; 2 P. L. d. 518 142 


SPECIFIC RELIEF ACT (I or 1877), applicability 
of, to Sonthal Parganas —Specific performance, praye) 
for—Scheduled Districts Act (XIV of 1874). 

The Sunthal Parganas being a Scheduled District 
within the meaning of Act XIV of 1874, the Specific 
Relicf Act does not proprio vigors extend to that 
area. - 


Although the Act is not applicable to the Sonthat 
Parganas, a prayer for specific performance of a 
contract can be granted upon the principles of justice, 
equity and good conscience. 

The Specific Relicf Act has given the Courts a new 
power, but the exercise of that power which is 
specially declared by the Statute to be discretionary 
ought to be jealously watched, PAT SATYA NARAYAN 
OHAZRAVART’ ¥. DWaREA Nats Sarat, 2 P, L. J. 876; 
i P. L, W, 738 174 


Ss, 19, 27 429 


S. 27 (b)—Specific performance—Contract of 
sale Notice of sale before registration, 

If a defendant to a suit for specific performance, 
has notice of the sale to the plaiitiff before the 
registration of his own contract of sale is completed 
he is liable to the plaintiff under section 27 (b) of the 
Specific Relief Act. A NEHAL SINGH v. SEWA Ram 128 
——-§. 42—-Suit for declaration of sharq in decree, 
maintainability of ® 255 


S. 54—Hasement Right to catch fish—Owner 
of lower land, whether can restrain owner of higher 
land from catching fish in his own land —Injuncticn, 














INDIAN 
SPECIFIC RELIEF ACT—conold, 


The plaintiff, who had some paddy fields on the 
lower levels of a tract of paddy land, had for over 
20 years openly, peaceably and - uninterruptedly 
caught fish in a trap sab on his own land. The 
defendant seta similar trap by the side of a tank 
belonging to him, and caught some of the fish which 
would otherwise have come to the plaintiff's trap, 
whereupon the latter brought a suit to establish his 
right of easement und for damages, and for an in- 
junction festraining tho former from catching fish 
in his trap: 

Held, that the plaintiff could not acquire an case- 
ment by catching fish on his own land and was not 
entitled to restrain the defeudant from catching fish 
on his own land, 

“A man, who has exercised the natural right of 
catching fish in his own property for upwards of 20 
years, docs not thereby acquire the right to prevent 
everybody else holding land in the vicinity from 
exercising a similar right, 

Every person has a natural right to eatch fish, 
which are res nullius, while on his land. © KATAN- 
DAR MANDAT ©. AJIMUDEN MANDAL, 21 C. W. N. 590 

135 
STAMP ACT (11 or 1899), Ss. 62 (b), €8 (c)— 

Offence, ingredients necessary for—Application for 

loan in prescribed form recommended by surety and 

approved by Manager of creditor Bank, whether agree- 
ment which should bear stamp. 

An application was made to a Bank fora loan 
on a prescribed form, which contained columns 
intended,.to show the signature of the person 
recommending the.loan or undertaking any res- 
ponsibility on behalf of the applicant. A. person 
recommended the loan by saying “I guarantee the 
payment.” Tho accused, who was the Manager of the 
Bank, approved the proposal by saying in the last 
column of the form that the application for the 
loan should be granted. No stamp was affixed to 
the form: 

Held, (1) that the words “I guarantee the payment” 
signed by the person who recommended the loan 
d*{ not represent a completely executed security 
bund, so that the Menager by his signature in the 
last column of the form could not be held te haye 
appended his signature to that security bond by 
way of acceptance thereof. Therefore, the conviction 
ofthe Manager under section ¢2 (b) of the Stamp 
Act could not be supported; 

(2) that the Secretary of the Bank, who advanced 
the loan to the applicant on his executing that 
bond, could not be convicted under section 88 (e) of 
the Stamp Act, as his duties in connection with 
the transaction were purely ministerial and he did 
not, in fact, accept the proposal for the loan; 

The essential question in a case under section 68 
(e) of the Stamp Act is whether the act complained 
of isa device intended to defraud the Government 
of duty payable in respect of a document. © 
RasEswar BAGGI v. EMPEROR, 210. W. N. 758: 18 
Cr, L. J. 725 725 
STATE, > ee of, to produce of soil in place of cash 

for por fhent of revenue, scope of 200 
SUCCESSION CERTIFICATE ACT (VII or 1889) — 

Succession certificate, application for, rejection of— 

Rericw-—Appeal, whether les, 


t 


GASES. - C191? 


SUCCESSION CERTIFICATE ACT—concid. 


No appeal lies against an order rejecting an appli- 
cation for review of an order granting a succession 
cortificate. But an appeal will lie from an order 
rejecting an application for the grant of a succession 
certificate. A NARAIN DRI 7, PARMESHARI 124 


rece S, G—-Assiynee of representative of deceased, 
whether can apply. 

A succession certificate may be granted to the 
assignec of the representative of a deceased person, 
PAT RAMCHARITER Sauu v, RAM NARAIN SAHT, 2 
P. L. J. 850 96 
SCIT in name of vendor after sale of his interest, 

maintainability of 506 
SURETY for consolidated amount made up of several, 

promissory notes, liability of-—-Cause of action. 

Where a person makes himself hable as a surety 
for a consolidated amount, the amounts themselres 
having been borrowed under several promissory 
notes from time to time, the canse of action as 
against the surety arises on each of the dates on 
which the snms borrowed under the several promis. 
sory notes become payable. Where the cause of 
action is separate the liability of the surety is 
also separate with respect to each of the promissory 
notes; M GHULAMSA RAVUTHAH V. VISVANATHAN 
Cuerrrar, (19.7) M. W. N. 344; 5 L. W. 721, 347 


TALUQ, noabad—Tenure-holler, interest of, whether 
permanent and heritable, 

The interest of a tennure-holder with regard to 
uncultivated lands of a neabad talug is not porma- 
nent and heritable. Thorefore,a tank in a noabad 
talug, which is more or less silted up, and a portion 
of the waste land, can be settled by Government with 
a person other than the original tenure-holder. C 
MOHINI Monan Guna v Joanna Mia CHowKIDAR 596 
TRANSFERS made by persons having no title, effect 

of 469 
TRANSFER or PROPERTY ACT (IV or 1882), Ss, 


2 (d), 36 655 
————-- S, 43—-Tenancy by estoppel, when saa 
5 


w= aoe Ss, 45, 76 f}—Mortgage—Agreement to keep 

mortgaged premises insured, failure to perform 

--Insurance effected by Receiver in mortgage suit 

Money received under insurance policy, applicability 

of. 
A mortgage-deed provided that during the con- 
tinuance of the security the mortgagor should insure 
and keep insured the mortgaged premises, and that 
if he failed to do so, it would be lawful for the mort- 
gagee to make payments necessary for the purpose 
and that such payments would be a charge upon the 
mortgaged premises. The mortgage-deed also pro- 
vided that all sums of money received under and by 
virtue of any such insurance should be applied by 
the mortgagee, if so required by the mortgagor, in 
or towards substantially re-building, re-instating or 
repairing the said premises. either the mortgagor 
nor the mortgagee insured the property, but the 
Receiver, appointed in the suit on the mertgage, 
under the Court’s direction kept the property insured 
apainst any loss or damage by fire, for the benefit of 
all the parties to the suit; Before the property was 
brought to sale in execution of the mortgage decree 
it was destroyed by fire, whereupon the Receiver 
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TRANSFER of PROPERTY ACT—contd. 


obtained under the policy of insurance a large sum 
af money: ; 
Held, (|) thatthe money received by the Receiver 
was not governed by the terms of the mortgage-deed, 
inasmuch ay the insurance was kept on foot by the 
Court through the Receiver as a matter of protection 
for the benetit of all personswho were parties to the 
mortgage suit, and not by tho mortgagor or the 
mortgagee in accordance with their contract in the 
morigage-deed; NAN. 
12 that the Court had ample discretion in directing 
in what manner the money so received should be 
laid out, and thatthe mortgagor could not claim that 
it should be laid out in restoring the premises that 


had been destroyed or damaged by fire. © DooLy 
CHAND v..RaMEsSwAR SINGH 623 





S. 51—Trespasser in good faith, improving 
Jand—QOwner, liability of, to pay costs of improve- 
ment 464 

——-~—- 8. 52—Lis pendeng, doctrine of, scape of. 

The wording of section 52 of the Transfer of Pro- 
perty Act no doubt is general and is not restricted 
explicitly to the protection of those parties only who 
have been inactive controversy with tho transferor. 
But it cannot be read as a general prohibition 
against the subsequent agitation of every question, 
which arose in the litigation, between whomsoever 
it was decided. That reading would refuse full effect 
to the words “the rights of any other party,” for 
the right protected cannot be treated as existing, 
like an obligation running with the property, inde- 
pendently of the party in whose favour it was 
decreed. 

The doctrine of lis pendens operates only in favour 
of a plaintiff and cannot be invoked by a defend- 
ant. 

There is no authority for the proposition that the 
scope of the doctrine of iis pendens must be limited 
tO cases in which the, doctrine of res judicata would 
apply to the transferor, M MANJESHWARA KRISHNAYA 
v. VASUDEVA MALLYA £26 
~~ B. 52—Lis pendons—- Baecution sale pending 
suit by thiid party claiming title to prorerty— 

Auction-purchaser, position of, 

The principle of section 52 of the Transfer of 
Property Act is applicable as much to involuntary 
sales in oxecution proceedings as to sales effected 
by act of parties during ihe pendeney of a suit 
relating tothe property sold. 

Where certain property is sold in execution, 
pending the result of an appeal which an un- 
successful third party is prosecuting, asserting his 
title ta the property proclaimed for sale, the 
doctrine of lis pendens ‘applies to the execution 
sale, and the title acquired by the auction. 
purchaser is subject to the result of tho said 
appeal, although the anction-purchaser is no party 
to it. O Sateur DAYAL v. NAND Kumar, 40. L.J 
135 . 146 
S. 58, applicability of—Fraudulent sale— 
Sale to defeat one creditor—Sale bona fide, for 
valid consideration, whether voidable. 

Seotion 63 of the Transfer of Property Act applies 


‘even though only one oreditor is defrauded and 
hindered in realizing his debt. 
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If there is a bona fide sale duly intended to bo 
acted upon between the parties and the property 
passes from the vendor without any reservation to the 
vendee and the latter pays good and valuable eon. 
sideration for the property, then even thongh it ma 
have been intended to defeat ihe rights af the 
vendor's creditor in tho realization of his debt, the 
creditor is not entitled to a declaration ihat the deed 
of sale is voidable as a fraud on him asa creditor of 
the vendor, PAT Faxind SINGH v. MAJKO Sings, 2 P, 
L. J. 646 685 


S. 53—Fraudulent transfer—Preferential pay- 
ment to creditor, whether fraudulent. 

Tor all that is contained in section 58 of the 
Transfer of Property Act, a debtor may pay his 
debts in any order he pleases and prefer any creditor 
he chooses. 


‘The mere fact that a debtor prefers one of 
his many creditors and executes a conveyance to 
him of his properties and does so of set purpose, 
would not stamp the transaction asa fraudulent 
transicr within the meaning of section 58 of tho 
Transfer of Property Act. P © Mina KUMARI Bigi v. 
Bisoy Singa, 1 P. L. W. 425; 5 L, W. 711; 32 M. L. J. 
425; 21 0. W. N. 385; 21M L. T. 344; 15 A.L, J. 
282; 25 C. L J. 50%; 19 Bom. L. R. 424; 1917, M. W, 
N. 473; 44 C. 662 242 


— — 8s. 54, 55—Alienee of specified properties 
of joint family, position of 429 


—— — Bs. 57, 65 (d), 108 ( j}—Lease— Morigagee of 
lease-hold interest, liability of, fer rent to lessor— 
Privity of estate. 

A mortgagee with possession of a lease-hold 
interest is not liable to the lessor for rent on tho 

English doctrine of privity of estate. 


Privity of estate is a technical term of English Law 
and, under that law, no such privity arises unless 
the whcle of the lessee’s interest is assigned orer. 
Where a subsidiary interest is carved out of the 
lessee’s interest, no fresh privity arises. For in. 
stance, there is no privity of estate between a lessor 
and a sub-lessee. In India under section 57 of the 
Transfer of Property Act a mortgage of a lease-hold 
interest is nof an out and out transfer of the mort- 
gagor’s interest, and, therefore, on the English 
doctrine no privity of estate can arise. 


Privity of contract is personal privity and extends 
only to the person of the lessor and the person of the 
lessee, and the mere creation of a mortgage. by the 
latter does not create a personal privity between 
the lessor and the mortgagee. M NOCAULIYIL Eagny. 
van THEETRI S Son-v. ERALPOD RAJAH, 32 MiL J. 
442; 21 M. L. T. 401 841 


—— — 8. 58-- “Specific immoveable property,” 

There is no reason why a general description of 
the property should be held not to constitute a charge 
if the description, though wide, is not uncertain 4 

Semble.—Dificnlty might arise in the case of $, 
mortgage from a general description of the mort. 
gaged property, as a mortgage under section 58 of the 
Transfer of Property Act must be of “specific im- 
moveable property.” C SYAM Peary Dassya 4, EASTERN 
MORTGAGE & AGENCY Co., LTD, 865 
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S. 69 — Mortgage, execution of-—Haecutant, illi- 
-terate— Ewecution, proof of. 

Where a mortgage-deed purports to have been 
executed by the executant’s affixing his mark to the 
same, it must be proved not merely that the mark 
is that of the executant, but also that it was affixed 
to the deed in the presence of witnesses. A Ka- 
SAIMDHAN V, MAKUDUM BARHSIt 191 
— — K, 60, applicability of, to anomalous mortyages, 

‘Section 60 of the Transfer of Property Act applies 
to all mortgages including anomalous mortgages 
within the meaning of section 98. C BADAT MOLLA v. 
CurMar MONDAL 894 
S. 60—Clog on equity of redemption 863 


S. 65 (d) —BMortgagor and lessor, rights of. 
Per Spencer, J—Section 65 (d) of the Transfer of 
Property Act deals only with the rights and habilities 
of the mortgagor and the mortgagee as between 
themselves. The rights and liabilities as between 
the mortgagor and his lessor are regulated by section 
168 (7). M NOCHULTYIL Eazauvan Taeetai’s Son v. 
ErALPOD Rasan, 32 M. L.J. 442; 21 M. L. T. 401 
841 
623 








S. 76 
mmm §, 76-—Aorigage accounts. 
If owing to the fact that there have been acquisi- 
tions of the mortgaged property under the uand 
Acquisition Act, or other causes, there is some diffi- 
culty in identifying the mortgaged property, or if 
after identification the mortgagee is unable ‘to give 
possession of the whole of the mortgaged property 
owing to some defanilt on his part, the proper courso 
is to debit the mortgagee with tho value of the land 
in taking the mortgage accounts under section 76 of 
the Transfer of Property Act. M Kortayar GOPALA 
MENON v. Konat NARAYANA KURUP, 6 L, W. 339; 
(1917) M, W, N. 289 70 


S. %6—Mortgagee taking possession on failure 
of mortgagor to pay mortgage money——Liability oj 
mortgagor. 


When during the continuance of a mortgage by 
conditional sale, the mortgagee takes possession of 
the mortgagéd property with the consent of the 
mortgagor, on the failure of the latter to pay the 
mortgage-money on the due date, the nature of the 
contract betweén the parties is not altered and the 
conditional mortgage is not transformed into a 
asufructuary mortgage; but what happens in essence 
is that the parties adopt a certain mode of satis- 
faction of the mortgage. Consequently no question 
arises in sucha case as to the effect of section 92 of 
the Evidence Act. 


‘The possession of the mortgagee thus taken can- 
not extinguish the title of the mortgagor till a decree 
absolute is made in a foreclosure suit properly 
framed for the purpose, and the mortgagee who 
remains in possession in this way is bound to appro- 
priate his receipts from the mortgaged property 
towards the reduction of the mortgage- debt in view 
of they provisions of section 76 of the Transfer of 
Pregerty Act. C AFSAR SHAIK V, SAURAYA SUNDARI 
Dasi, 25 = L. J. 560 371 
S. 98—Rorigage by conditional sale, whether 
gnomatous, 
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A mortgage by conditional sale is not an anomalous 
niortgage “within the meaning of section 98 of thee 
Transfer of Property Act. C BADAL MOLLA v. CHEMAI 
MONDAL 894 
maeman 65, 99—Decree on security bond—Bxecution 
-—Propetry charged, whether can be sold 





S, 108 — Lease—Assiynment of lease, effect af.. 

It was not the intention of the Legislature by 
enacting section 108 of the Transfer of Property 
Act to bring the sub-lessee and the mortgagee from 
the lessee into direct relations with the lessor. Mero 
possession, in the absence of privity of estate, will 
not make the mortgagee liable to the lessor, 


One effect of section 108 of the Transfer of Pro- 
porty Actis that the lessee does not cease to be 
liable on the lease by reason only of an out and out - 
assignment, but he will, asin England, cease to be 
liable if the lessor accepts rent from the assignee and 
thereby creates a privity of contract between himself 
and the assignee. The liabilities of the transferec 
arise in India, as in Englard, on and by reason of the 
transfer, and do not depend on the question whether 
the transferec has obtained possession. WI NOCHULIYIL 
EAZEUYAN THESTHI'S Son v. ERALOD Ragan, 32 M. L. 
J, 442; 21 M. L. T. 401 841 

meene S, O8 (b)—Lease—Duty of lessor to put 
lessee in possession——Notice to tenants, whether sufi- 
3 cient. 

A lessor is bound to gire the lessee possession of 
tke property leased. 

The obligation of the lessor is absolute and he must 
perform it, notwithstanding the fact that the lessee 
cau take legal proceedings fo recover possession him- 
gelf from the party in occupation, 


A notice to the tenants telling them to pay rent to 
the transferee amounts to delivery of possession only 
where the transferor himself has possession to give, 
and not where heis himself ont of possession, P 
Anpun Karim v., Upper INDIA Bank, 96 P. W.R. 
1917; 110 P. L. R. 1917 684 
~8. 108 (j). 

The principle of section 108 (j) of the Transfer of 
Property Act applies to all kinds of leases, including 
agricultural leases even though the section itself does 
not apply to agricultural leases. M PENUMETsA BAFI- 
RAJU Y, GOPISETTI NARAYANASWAMI NAIDU 590 


S. 111 (b), (g)—Forfeiture of service tenure 
erealed before or after the passing of the Act. 

A service tenure, whether created before or after 
the passing of the Transfer of Property Act, deter- 
mines if the tenant refuses to render the’ requisite 
service and the landlord is thereupon entitled to - 
re-onter without serving a notice to quit upon the 
tenant. 

Clause (g) of section 111 of the Transfer of Pro. 
perty Act does not render it obligatory upon the 
lessor to serve a notice to quit upon a lessee who has 
forfeited his tenancy; a mere demand for possession 
is sufficient to determine the lease. 


The plaintiffs instituted a suit for the ejectment of 
the defendants from land, which they held on 
condition that they would serve the plaintiffs as 
barbers and enjoy the land in consideration of their 








236 
ee 


` 
w 
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sorvice, on the allegation that the defendants 
- by refusing to perform the requisite servico had for- 
“foited the tehancy: | a 
Held, thatif the service tenure be assumed to 
have been created before the Transfer of Property 
Act came into operation, it was competent to the 


e o plaintiffs, on the service thus ceasing, to resume and 


take possession of the land without reference to the 
Court at all, but if, on the other hand, the tenancy 
be assumed to have been created after the Transfer 
of Property Act came into operation then the position 
of the parties must be determined with reference 
to the terms of section 111, clause (b) or clause g), 
whichever was applicable to the case, and that in 
either case, the defendants were liable to be ejected 
without service of notice to quit. C RAMNATH Sin 
v. BIBA SUNDARI DEBYA, 25 C. L. J. 332 348 
Ss. 122,-128-—Death-bed yift—Registration— 
Possession, delivery of, whether necessary. i 
Under section 123 of the Transfer of Property Act 
delivery of possession is not essential to the validity 
of a gift, and a gift by registered deed would be 
valid without more. But where a gift involves 
questions of marriage, succession, inheritance or 
religious usage, the Buddhist Law will appiy. L B 
Maune Ba Maune v. Maune Pyu 854 
S., 187— Contract — Negotiability — Delivery 
order, whether negotiable—Document of title—Test— 
Contract Act (IX of 1872), ss, 302, 108, 178. 
Negotiability can be attached to documonts by mer- 
cantile usage, 








A document is negotiable if by the custom of tho 
money market itis transferable as if it were cash; 
and its bona fide transferee obtains a good title to it 
(because of its currency) although his transferor 
might have stolen it. , 

The test whethera document is a “document of 
title” ora “document showing title” to goods is whe- 
ther the documént in question is used in the ordinary 
course of business as proof of the possession or 
control of goods, or authorising or purporting to 
authorise, either by endorsement or delivery, the pos- 
sessor of the document to transfer or receive the 
goods thereby represented, 

A delivery order is a document of title to the goods 
to which it velates aud the property of the transferor 
in the goods passes to the transferee by delivery of 
the document; but when once delivery has been 
made tothe person entitled, the delivery order is 
exhausted and ceases to have any effect. 

A delivery order may or may not be negotiable 
according to the conditions attached to it or accord- 
ing to the usage of trade under which it is issued. 

Case-law discussed, 

A document may be negotiable although it con- 
tains conditions, but when a seller of goods issues a 
document the real effect of which is that he will 
hand over certain goodsto any one producing the 
document provided he has them and he has been 
paid his prico and all charges in connection with 
them, no usage or custom of trade can compel him to 
hand the goods overif he has not the goods or has 
not been paid tho price and stipulated charges 

A. document showing title to goods represents the 
goods to which it relates and the law governing its 
transferability is the same as the law which governs 
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the transferability of the goods themselves and is 
contained in sections 108 and 178 of the’ Contract Act, 
L B Knoo Eo Kuwer v. NANIGRAM JAGANATH FIRM 


TRESPASSER in possession of demised land—Lessor, 
right of-—Ljectment. 

The mere fact that a trespasser has been in actual 
possession of land let out on leaso for twenty years is 
no reason why he should not be ejected from the land 
by thelessor, unless it is proved that the trespasser 
had taken a bona fide settlement from a third person 
whom he believed, in fact, to be the landlord and 
entitled to let out the land. C HAJRA SARDARA v, 
KUNJA BEHARI NAc, 25 O, L. J. 685; 21 0. W.N. 
1001 271 
TRUST, creation of—Revocation~ Author of trust, 

pouer of, to revoke. 

The position of a person who creates a trust of 
his property and declares himself to be the first 
manager becomes merely that of a manager and he 
is not competent subsequently to revoke the trust 
or to alter it or to appoint new managers, A Srp- 
DHAN LAL v. GAURI SHANKAR 165 
— Head of muit, position of 531 
— Purchase cf trust properties in Court sale—Pur- 

chaser, whether can assign for value. 

Oue X. acquired large properties in the salt trado. In 
1894 by an instrument of deed of trast he endowed 


* certain charities with some properties and directed 


that a sum of Rs. 144 should be spent every year on 
account of the charity and directed the members of 
his family to act as trustees. In 1885 he died and 
A., one of his sons, succeeded as trustee. In execution 
of a decree obtained against dA. for debis due from 
his father the charity properties were attached and 
brought to sale. The first defondant became the 
purchaser and was in possession over since 1898. In 
1913, A. was removed from his trusteeship and B, 
was appointed in his place. In a suit by B. to 
recover possession of the properties on behalf of the 
charities; 

Held, (1) that the suit was barred by limitation; 

(2) that the power to apply Rs. 144 every year 
towards the charity properties was not a proprietary 
interest in the property alienated which could pass 
to an alienee but was only a power which tho 
trustee had to exercise from time to timo. NM Sus- 
BAIYA PANDARAM V., MAHAMAD MUSTAPHA MARACAYAR, 
21 M. L. T. 62; 5 L. W. 190; 82 M. L, J. 85 50 
wen Trustee for payment to creditors—Trangfer of 

bonds and book debts to trustee—dAccounts—Negli- 

gence im collection— Damage or lose, liability of trustec 
for—Mortgagee in possession—Interest, liability to 

pay—Trusts Act (II of 1882), s. 23. 

A trustee, appointed by a person for payment to 
his creditors to whom the debtor transfers bonds 
and book debts for collection and payment as 
aforesaid is bound to realize the amounts due thereon 
with due diligence and is liable for loss caused to his 
appointor by his laches. The trustee should, in that 
event, be debited with the face value of the docu- 
ments and should not be allowed the costs oh suit 
ee by him for his belated enforcement of the 

onds. . s : 

In the matter of liability for interest, there is a 
difference between a trustee and a mortgagee in 
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. tragee in possession, as soon as his 
ossessioni will be Bund to pay interest on any 
sae which he may retain thereafter, while the 
Day of a trustee would depend on whether he is 
guilty of a preach of trust. Sas es 
Where there has been negligence in the trastco 
and contributory negligence in the debtor who 


ae i vhich has occasioned loss to the 
eat akên should not be charged with 
nee M GOLLA Nacaya v THUNUGUNTLA D 
KATA SUBBARAYUDU 
R 3. 23 
TRUSTS ACY (II or 1882), 5 581 





REVENUE ACT (111 or 1901), sS. 36 
WI a rights, claim as to—Limilation. 

A vendor's application under section 86 of the U. 
P, Land Revenue Act, filed within one year from the 
date of the application for mutation made by the 
vendee, but beyond one year from the date of the 
sale ig barred by limitation. U PBR SHESHMAN 
PRASAD y. BINDESHURI Misir, $ O. L. J. 170 66 


Semme Se, 79, 28 te Deia E e account pay- 
ristor--Revenue Board, powers of, to 

a ule 1, Cir, No. 63 cf :£63. 200 
`S, NG Oudh Rent Act (XXII of 1886), s. 33 
—Enhancement of rent—Tenant with heritable 
non-transferable rights—-Settlement Court, order 
by- Judicial decision—Occupancy tenant 63 


Ss, 234, 79—~Determination of amount payable 
to proprietor—Revenue Board, powers of, to make 
rules —Rule 1, Cir. No. 68 of 1863. ae 
The Revenue Board has power under section 234 to 

frame rules, laying down the manner in which the rent 
ig to be determined, but it has no power to exclude any 
class of under-proprietors, whether paying rent or 
not, from the operations of section 79, for section 234 
does not permit the Board to frame rules inconsistent 
with the U. P. Land Revenue Act, and section 79 does 
not recognize rules other than those relating to the 
determination ofrent. The suggestion made in rule 18 
-ihat where no rent is reserved, asuperior proprietor 
can’ apply to resume the rent-free under-proprietary 
nolding, is not, therefore, justified by the provisions 
of section 934 or 79 of thé U. P. Land Revenue Act; 
andin so far as it excludes rent-free under-pro- 
prietors from the operation of section 79, is devoid 
yathority. ` 
$ Tho see tions contained in rule 1 of Circular No. 
63 of 1863 that groves planted by proprietors should, 
after the village has passed out of their hands, be 
deemed to be their under-proprietary holdings, if 
they have remained in possession of them, should be 
ved in each case, and cannot be inferred from 
Feral data. O SHANKAR BAHAI vt. GAJADHAR 
Prasad, 20°0. 62171; 40. L. J. 409 ` T 200 
op MUNICIPALITIES. ACT (I or 1900), S. 17- 
TP w lities. Act (II of, 1916), retrospective 
. effect of—- Offence under old, Act—Sanction under 
new Act, validity of. . 4 
unicipal Board has power fo grant sanction 
dor the provisions of the U. P. Municipalities Aot, 
1916, for the prosecution of a person in respect of 
an ‘offence committed under , the Act of 1900 inns. 
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much as by section 17 of that Act a Municipa 

Board is a corporate body with a perpetual suecession, 
and a common seal and has power to do all thing’ 
necessary for its constitution and can sue and: be sned 
in its corporate name; and these powers have not 
been altered or limited by the Act of 1916. A BACHA 


LAL v. EMPEROR, ib A. L, J. 530; 18 Cr. L J.700700¢ » 


U. P. MUNICIPALITIES ACT (II or 19:6), 
retrospective effect of—Offence under old 
Act- Sanction under new Act, validity of 700 

= S. 2 (2), —“ Building”, meaning of. 

A tin-roofed shed erected in front of a shop 
is a “shed” and also a “roofed structure” within 
the meaning of the definition of the word “building” 
in section 2, clause (2 , of the Municipalities Act. A 
EMPEROR t. HASHIM ALI; 89 A, 482; 15 A. L. J. 46); 
18 Or, L J. 659 Ñ 307 
Ss. 185, 186, 2 (2) - “Building,” meaning of 

—Notice under s. 86, whether necessary before con- 

viction under s, 185-—Erection of building after lapse 

of sanction-—Prosecution, 

The issuing of a notice by the Board under the 
provisions of section 186 of the U. P. Municipalities 
Act is nota condition precedent to the institution 
of a prosecution under section 185. 

In a case in which a person allows a sanction by 
the Municipal Board to erect a building to lapse and 
then proceeds to set up the building without giving 








. fresh notice or submitting any fresh application to 


the Municipal Board, a prosecution for an offence 
against the Act isa more appropriate remedy than 
an order for the demolition of the building. A Em- 
peror v. MASHIM ALI, 39 A. 482; 15 A. L. J. 461; 18 
Cr. L. J. 659 F 307 
m — Ss, 203, 210—“Structure’, meaning of— 

Fixing portable plank ove public arain, whether 

structure — Offence, 

The word “structure”, as used in section 209 of the 
U. P, Municipalities Act, means a structure of a 
permanont character. Therefore, the fixing of a 
portable plank over a public drain cannot be deemed 
to be the erection of & structure within the meaning 
of that section, and does not amount to an offence 
under section 210 of the Act. A ENPEROR v. MuHa, 
MAD Yusur, 18 Cr. L. J. 659; J5 A. L. J. 290; 89 A. 
386 317 


VENDOR axb PURCHASER—Conitract for sale ‘of 
land by Hindu co-parcener Suit for specific per- 
formance, partition and possession against all co-par- 
ceners, maintainability of ~Misjoinder of parties— 
Specific Relief Act \I-of 1877); ss. 19, 27—Civil Pro- 
cedure Code Act V of 1908), O. I, 77 8, b, O. IL 
qr. 8, 4,0. VI, rr. 16; 17, O. FIIL, x. 1 —Amend: 
ment of plaint--Transfer of Property Act (IV: of 

. 1882), .ss: 54, 55——Alienee of specified properties of 
joint family, position of. - 

By Full. Bench .-(per Wallis, C. J, and Srinivasa 
Alyangar, -Ja Abdur Rahim, J, dissenting },— 
The relief- of partition and possession cannot bo 
claimed by the vendee in one suit as well as execu- 
tion of a sale-deed as against persuns not parties tò 
the contract of sale, : a te Se 

Per Wallis, O. J:— All that the illustration to Claiiaé 
(c) of section 27 uf-the Specific Relief: Act shows is 
that if one of several joint tenants contracts, ‘as he ig 
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entitled to do, to sell his share and dies before per- 
forming his contract, specific performance of that 
contract may be enforced against the other joint. 
tenants. The section and the illustration have no 
bearing gn the quéstion whether persons who are 
strangers to the ‘contract and agdinst whom it cannot 
be specifically enforced can be properly joined as 
defendants and partition claimed against them as 
oo-parceners of the vendor, 

In a suit for specific performance of a contract by a 
member of an undivided Hindu family to sell his 
share, it’ is not permissible to join the other members 
of the family as defendants merely with a view to 
obtaining partition and possession of the alleged 
vendor’s share against them. 


___, The joinder of strangers, not parties to the contract, 
in such a suit would amount tu misjoinder. 


Per Srinivasa Aiyangar, J.—The right of the buyer 
in enforcing a contract tor the sale of immoveable 
property is a right in personam against the vendor 
and arises out of the contract for sale, andis different 
from the title or the right of property which the 
purchaser obtains on the execution of the conveyance 
which enables him to sue in ejectment all persons 
in possession,’ including his own vendor. The fact 
that a buyer, when suing for specific performance of 
a contract of sale, ddes not seek recovery of posses- 
sion would not prevent him from seeking that'relief 
on his title which gives him another cause of action, 
It is doubtful whether the obligation undor the 
contract of sale- to give possession is one which is 
capable of-being specifically enforced, and w hether 
the proper relief is not damages for breach of the 
contract to give possession till execution of the con- 
veyance, after which date the purchaser would be 


entitled to mesne profits from the person in possas. ' 
sion, whether suck person is the vendor or a stranger , 


without title, 


Quere.—Whether a suit for possession based on. 


the obligation under a contract of sale can be brought 
against a subsequent purchaser with notice of the 
contract who has obtained possession as such pur- 
chaser. 
If there is an existing cause of action for partition 
on the date of the institution of a suit for specie 
performance, the question whether the two causes 
of action, one for specific performance and the other 


for partition and possession, can be joined in one" 


suit, would depend not only cn the provisions of Order 
I, rules 3 and 5, Civil Procedure Code, which primarily 
regulate the joinder of parties, but also of Order JI, 
rules3 and 4, which provide for joinder of causes 
of action. 

Per Abdur Rahim, J.—A purchaser from a co- 
parcener can enforce specific performance of his 
contract against the other co-parceners and in a suit 
for the said relief, the joinder of a prayer for pos- 


session or par tition i is permissible under section ?7. 


of the Specific Relief Act and Order I, rule 8, Civil 
Procedure Code. 

Under rule 8of Order I it is sufficient if the right to 
relief exists in respect of or arises out of the same 
transaction or series of transactions, subject only to the 
condition that there be any common question of law 
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or fact to be decided. It does’ not caters whether 
there are more than one and teclnically different 
causes: of action, or ‘the liabilities of the several 
defendants are different, nor is it necessary that 
every defendant should be interested in all the reliefs 
claimed i in the suit. 


The right to possession arises out of the contract 
of sale so as to be covered by the words of Order J, 
rule 3, Civil Procedure Code, The"fact that by virtue 
of section 54 of the Transfer of Property Act, no 
interest in immoyeable property is acquired by the 
contract does not affect the question, It is sufticient 
for the plaintiff to say that by tho contract he 
obtained the right to acqnire the property with the 
aid of the Court, the execution of a registered con- 
veyance and delivery uf possession being the means 
by which the right is to be enforced, 


Nor does it make any difference that the right to 
possession is contingent on the plaintiff establishing 
his right to the execution of a proper conveyance by 
the defendant, 


By the Division Bench (per Oldfield and “Sadasiva 
Aiyar, JJ.)—Though an alienee of specific portions of 
joint family property does not, as of right, acquire 
any interest in it, his conveyance enables him to 
demand a partition of the family property and en- 
titles him either to the specified property, if that can 
equitably be assigned to his vendor's share, or to its 
equivalent from ‘such cther property as that share 
may include, 


The suit should not, in any cyent, be dismissed for 
joinder of prayers for possession and partition along 
with the reliof for execution of a conveyance The 
plaint should be allowed to be amended by deleting 
the praycrs for possession and partition, and if not 
so amended, tho Court should dismiss the suit so far 
as regards the objectionable prayers and. dispose of it 
in 60 “far as it relates to ‘specific performance. M 
RANGAYYA Ruppy v, SUBRAMANYA‘ALYAR, 32 M. L. J. 
574; 40 M. 865; 5'L. W. 797; 21 MOL. T J% 429 





~~ Moneu lejt witte vendee for iari to myt- 
gayec—ltedempir m, No etfempt mide by vendee for—" 

Mortyayee’s suit decree t--Deeive oafistied by vendee — 

Vendee, position of, 

On thesale ofan immoveable property a portion 
of the sale-consideration was left with the vendee for 
payment to the mortgagee of the said proparty. The 
sule-deed provided that ifthe money so lett with 
the vendee fell short of the sum actually due to the 
mortgagee the vendor was bound to distharge the 
excess money, and that if the vendee was put to 
any expense in, connection with the deposit of the 
mortgage-money by reason of any bad faith or dis- 
honesty on the part of the mortgagee he was to bear 
the burden of that cost himself. The vendee made 
no attempt to redeem the mortgage, Long after the 
date of the sale andthe date when ka ih of 
the mortgage first became possible the ngage 
sued both the vendor and the vendee on the Betis of 
the mortgage and obtained a decree against them, 
The vendee discharged the whole decretal amount 

and then brought a suit against the vendor foy 
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recovery of the difference between the sum he had 
had to pay for the satisfaction of the deoree and the 


sum which had been left with him at the time of the ` 


aale for payment to the mortgageo: 


Held, (1) that the vendce was hound in the first 
instance to redeem, or at least to make an attempt to 
redeem the mortgage; 

(2) that the vendee having failed to make an 
attempt to redeem the mortgage at a reasonably 
early dateafter the conclusionof the sale-transaction, 
so as to discover thatthe money left with him fell 
short of the requisite amount, he was not entitled to 
the sum claimed by bhim, but only to the difference 
between the sum left with him and the amount which 
was actually payable to the mortgagee on the date 
when redemption of the mortgage first becamo possible. 
O MAZHAR ALI KHAN v. Aut Ascuar, 4 0. L. eo 

61 
a= Mortgage by vondee, declaration of validity 
of, in action by vendor against vendee and his 

mortgagee—Trausfer pending suit 826 
—Pertormance of contract rendered impos- 
sible by outbrernk of war--Rights and liahilitios 
uf parties 383 
Sale— Consideration, non-payment of, whether 

renders sale void-—Intention, 

Mere want of payment of consideration does not 
rendor & sale void, unless jt is shown that it was the 
intention of the parties that title should not pass 
until consideration is paid. But the intention of 
the partios can be judged not merely from what 
they say or do at the time of the sale, but also 
from their subsequent conduct, 

Where a purchaser paid down a small fraction of 
the price in the first place, and this went in sale 
expenses, not into the vendor’s pocket, and the 
balance of the price was promised to be paid on 
mutation, but for 9} years he made no attempt to 
enforce the sale or to obtain mutation of names: 

Held, that the presumption was that the pur. 
chaser had given up all his rights in respect of the 
galo. P Tara CHAND 1, NIRMAL Das, 46 P. W. R, 
1917 489 


———- — Sale—-Suit in name of vendor efter sale of 
his interest, maintainability of. 

After the sale of & landlord’s interest in land with 
all claims for rentin arrears,a suit for rent is 
maintainable in the name of the landlord as plaintiff, 
whers the document under which the property is 
sold authorises the purchaser, as the irrevocable 
attorney of the vendor, to continue and prosecute in 
the name of tho vendor suits with reference to the 
moneys and claime transferred by the document. 
C Mournppa Nath Mapas cv. PARESH CHANDRA 
Guvsit 506 


WAJTB-UL-ARZ, construction of 542 
memangan man, ELFY in, cunstructiun of 

Wherean entry in a wajib-ul-arz is in clear words 
the Court is not justified in givingif a strained 
meaning. A Brig Narain Barv. RAM Duar: Rat 40 
WAM See HINDU Law; MUHASIMADAN Law. 
WILL- Bequest to charity, construction of ~ Uncertainty 

—Cy-pres, doctrine of~-Trusts Act (JI of 1882), ap- 

pligability ups | 








INDIAN CASES, 


f 1917 
WILL—cecrcid. 


Where a disposition ina Will indicates an inten- 
tion to benefit charities, or a class of chari:ies 
generally, treating the particular named objects of ` 
gift as mere instruments for carrying out such ` 
gencral intention, the general purpose of charity 
will be executed according to the doctrine of cy-pres. 

If a devise ina Will can be construed as a bequest ` 
to “charity”, in the sonse in which that word is 
understood in English Law, then the disposition is 
valid, and is governed by the Indian Trusts Act. ` 
If, however, it is a devise in the alternative for pur- 
poses which are not charitable, though benevolent 
or philanthropic, then the bequest is roid. 


In India the Courts will only recognise the 
validity of trusts which they can cither themselves 
execute or can control when in process of being 
executed by trustecs. 

Case-law discussed and revicwed, 

A testatrix devised her estate to a trustee that 
“he of his own judgment (may) give as a donation or 
apply or invest the balance to or for any person or 
persons for his, her or their use or benefit, or to or 
for any charitable or religious institution or object, 
as he may think proper:”’ - 

Held, that the bequest was void for uncertainty, N 
Mers. Enxins v, Rev. DR, Cutten, 18 N. L.B. 61 

791 
—-—Execulion— Undue influence—Adcice or per- 
suasion, whether unlawful—Illness of testator, effect 
of-—Burden of proof. 

The onus is upon the propounder of a Will to 
prove that the testator not only did make the Will 
but that he possessed sound testamentary disposition | 
at the time of making the Will and that he made the 
Will of his own accord and not on account of any 
importunity or coercion, 


Advice or even persuasion cannot be said to be! 
unlawful unless it deprives the testator of the freedom 
ofthe Will and amounts to coercion, 

Tiiness is not in itself sufficient to invalidate a 
Will, anless it impairs the mind in such a manner as to’ 
deprive the executant of the power of understanding: 
the consequences of making the Will PAT Narain 
Deo v, Kusum KUMARI 597. 


WORDS anp PHRASES—“TIjmal”, meaning of. 

The word “ijmal” is accepted in Bihar. as. the 
vernacular equivalent -of the residuary share con. 
templated by the Revenue Sales Act. The word is. 
never used as meaning the residue of a separate 
account, . RE 53 a a Ss 

Por Mullick, J.—The word “ijmal” means nothing 
more than “joint”. Itis an adjective and not the 
name of any particular thing or part of the estate: 
lt is a relativo term and has not even the ‘fixity 
attached to the word residuary. PAT KRISHNA 
Dayar Guy t. ABDUL Garver, Z P. L. J 402; 2 P. L. 
W. 229 13 


—— ———"Malguzari,” meaning of. 

The word ‘malguzari,’ although usually meaning an 
amount paid'to the Crown, is susceptible of meaning 
the amount due from under-proprictors to the supe. 
rior proprietor, Qt HARU CHANDRA Biswas v. DALDAN 
Sirc H, 4 U. D. J, 148 
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